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(G  8.)  When  a  lease  shall  commence,  p.  84. 
(G  9.)  What  shall  be  a  good  commencement,  p.  86. 
(G  10.)  What  shall  be  a  good  determination,  p.  88. 
(G  11.)  When  it  shall  be  determined,  p.  88. 
(G  12.)  What  shall  not    be  a  good  determination. 

p.  95. 
(G  13.)  When  a  lease  shall  be  void.  p.  96. 
(G14.)  What  interest  the  lessee  has  before  entry. 

p.  97. 
(G  15.)  What  interest  the  lessee  has  after  entry,  p.  97* 

(H)  Cenant  at  totlL 

(H  1.)  Who  shall  be.  p.  99. 

(H  2.)  Who  not.  p.  100. 

(H  3,)  What  things  a  lessee  at  will  may  do.  p.  101. 

(H  4.)  What  he  ought  to  do.  p.  101. 

(H  5.)  What  he  need  not  do.  p.  101. 

(H  6.)  What  shall  be  a  determination  of  the  will  j  — 

Express,  p.  102. 
(H  7.)  Implied,  p.  102. 
(H  8.)  What  not.  p.  103. 
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4  ESTATES,  BY  GRANT. 

{I)  Cenant  bg  leiufferancc. 

(1 1.)  Who  shaU  be.  p.  104. 
(12.)  Who  not  p.  105. 

(K)  €0tate0  unDiDiDeD- 

(Kl.)  Joint-tenants  J  —  Who  are.  p.  105. 

(K  2.)  Who  are  not.  p.  IO7. 

(K  8.)  When  a  joint  estate  survives,  p.  110. 

(K4.)  When  not.  p.  110. 

(K5.)  If    the  jointure  does  not  continue;  —  what 

shall  be  a  severance;  —  What  not.  p.  111. 
(K  6.)  Joint-tenants,  how  seised,  p.  112. 
(K7.)  Whkt  charges  bind  the  survivor,  p.  113. 
(K  8.)  Tenants  in  common,  p.  114. 

(A)  estate  in  JFee  Simple^ 

(A  1.)  Of  what  Things  a  Man  may  have  it. 

Ak  estate  imports  the  interest  which  a  man  has  in  lands.  Co.  L. 
345.  a. 

Every  one,  who  has  an  estate  in  land,  has  the  inheritance,  the  free- 
hold, or  a  chattel  interest. 

Every  estate  of  inheritance  is  a  fee  simple,  or  a  fee  tail. 

An  estate  in  fee  (b)  simple  is,  {c)  where  a  man  I^as  an  estate  in  lands 
or  tenements  to  him  and  his  heirs  for  ever.  Lit  S.  1. 

A  man  may  have  an  estate  in  fee  simple  of  all  lands,  or  tenements, 
or  other  things  real.    Go.  L.  1.  b. 

Of  lordships,  advowsons,  commons,  estovers,  and  all  hereditaments. 
Co.  L.  4.  a. 

So  a  man  may  have  an  estate  in  fee  simple  descendible  to  him  and 
his  heirs  in  the  Isle  of  Man ;  though  it  be  not  parcel  of  the  realm,  but 
a  distinct  territory:  for  it  is  grantable  by  the  king  under  the  great  seal, 
and  therefore  the  estate  in  it  shall  be  descendible  according  to  the  rules 
of  the  common  law.     Co.  L.  9.  a. 

So  he  may  have  a  fee  simple  m  things  mixt ;  as,  in  franchises,  liber- 
ties, &c.     Co.  L.  2.  a. 

So,  if  a  man  grants  to  another  and  his  heirs  all  woods,  underwoods, 
timber-trees  or  others  in  such  a  part  of  a  forest,  saving  the  soil ;  the 
grantee  has  a  fee  to  take  in  alieno  solo.    R.  8  Co.  137.  b. 


{b)  The  word  fee  is  expluned  to  signify,  that  the  laad  or  other  subject  of  property 
MoiigB  to  its  owner,  and  is  transmisrible  in  case  of  an^  mdwidual^  to  those  wnom  tlic 
law  appoints  to  succeed  him  under  the  appellation  of  heirs;  and  in  case  of  corporate 
bodieti  to  those  who  are  to  take  upon  themselves  the  corporate  function,  and,  from  the 
manner  in  which  the  body  is  to  be  continued,  are  denommated  successors.  Litt«  s.  ) . 
1  Inst.  1  b.  271.  b.  Wright's  Ten.  147.  150.  Spelm.  Feu.  c.  1.  Fleta.  lib.  5.  c.  5.  «.  27. 
9  Blk.  Com.  104. 106.    Hale's  Anal.  74.    Bracton,  lib.  4. 265.  b.    i  Preet.  Est.  42(r' 

(e)  An  estate  which  may  continue  for  eTcr»    i  Ftest.  Est.  4 1 9. 

So, 


Estate  mfee  simple.  '         5 

SiH  in  things  personal;  as,  in  an  annuity,  {d)    Co.  L.  2.  a.  {e) 
In  a  dignity  granted  to  him  and  his  hdrs.     Co.  L.  2.  a.  (/) 

In  a  swao-mark.    7  Co.  17* 

In  a  part  or  share  of  the  New-River-water.     Ca.  Pari.  207-  (g) 

So^  in  tbe  patronage  of  an  hospital,  or  other  thing  created  de  novo, 
m  which  there  was  not  a  precedent  estate,  a  man  may  have  a  fee  to  him 
ad  bis  heirs,  qualified  in  a  particular  manner:  As,  if  a  queen  consort 
insdtates  an  hospital,  and  reserves  the  patronage  sU^i  et  JReginis  Anglue 
saocedaUOms.     R.  Ca.  Ch.  214. 

Bat  in  estates  in  esse  i)efore  such  desultory  inheritance  it  cannot  be : 
As,  the  dntchy  of  Cornwall  limited  to  the  prince  etjlliis  Regis  Anglia: 
pnmqgemtisj  shall  not  be  good,  except  when  limited  by  act  of  parlia- 
ment.    R.  8  Ca  16.     Vide  Roy,  (G). 

So  a  limitation  of  an  advowspn  to  die  queen,  and  the  queens  her  suc- 
cessors, shall  not  be  good  without  an  act  of  parliament:  for  TA)  there  is 
no  person  against  whom  a  demand  may  be  made.     R.  Ca.  Ch.  214. 

If  a  man  gives  land  to  A.  and  his  heirs  of  the  part  of  his  mother;  the 
wofdst  of  the  part  of  Us  mother,  are  void;  for  none  can  create  a  new. 
mheritanc^  or  descent,  not  allowed  by  law.    Co.  L.  13.  a. 

(A  2.)  By  what  worda. 

A  man  cannot  have  a  fee  simple  by  feofiment,  or  grant,  (?)  without 
the  words,  {k)  to  him  and  his  (/)  heirs,  (m)     Co.  L.  1. 

And 

— , -  _  .  -      ■  -  ■ —  — ■ 

{d)  1.  Bat  the  hein  of  the  grantor  mutt  be  bound  expressly,  and  in  that  character,  to 
the  jmymeat  or  render  of  the  anniiity.  1  Prest  Bst.  509.  -*-  2.  And  since  an  annuity 
■■f  be  tbe  fillip  of  a  fee,  it  follows,  that  permanency  of  interest,  not  immobility,  is 
the  enential  quality  of  a  fee.  Ibid.  507. — 5.  And  in  equity,  where  money  is  con- 
ycnible,  by  its  application  in  purchases,  into  land,  it  is  impressed,  in  the  interim, 
ia  rrgani  to  succession,  with  the  inheritable  qualities  of  land.  Id.  507. 

(c)  1.  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason  as  aa  heredito' 
tKKL  7  Rep.  34.  b.  —  2.  Yet,  being  only  personal,  it  is  not  an  hereditament  within 
the  ttatnte  of  Mortmain  of  7  £dw.  1.  st.  2.-*  J.  Nor  is  entailable  within  the  statute 
dtdonk.    Co.  Iitt.2.a.n(l) 

(/)  1.  Whidi  is  an  hereditament  either  mixed  both  of  the  realty  and  personalty.  — 
2.  For  when  the  kin^  creates  an  earl  cd  such  a  county  or  other  place,  to  hold  that 
^Sgtaty  to  luffl  and  his  heirs,  thb  dignity  is  personal,  and  also  concemeth  land  and 
tfcnifnli>  Co.  litt.  2.  a.  —  3.  And  is  entailable  within  the  statute  de  donis.  Co» 
Lilt,  sa  a.  2  Eden.  373.  —  4.  And  being  within  the  protection  of  the  statute,  is  not 
Meked  by  an  attainder  of  felony.  2£den.373«  (See  54  G.  3.  c  145.  as  to  what 
tttnider  of  the  ancestor  shall  now  disinherit  the  heir^—  5.  Yet  neither  can  the  donee 
■or  his  isme  bar  the  entail,  by  fine,  recovery,  or  any  other  means,  as  may  be  done  in 
the  case  of  other  entailable  things.    Show.  Pari.  Ca.  1.    Collins's  Claims  of  Bar.  293. 

—  6.  Or  it  is  an  hereditament  altogether  personal;  as  where  a  title  is  created,  and 
no  place  mentioned. »- 7>  For  naminjg  a  place  is  not  essential  to  the  creation  of  a 
<figoiiy.  1  Ld.  Ravm.  13.  —  8.  But  in  th»  case  the  grantee  of  a  dignity  to  him  and. 
the  hdn  male  of  his  body,  will  have  a  fee  conditional,,  and  not  an  estate  tail.. 
12  R&  81.    Co.  litt.  20.  a.  n.  (3v) 

{|)  DidL  545 

C«  )  '  then  the  freehold  might  be  in  abeyance,  and  then.'' 

(i)  1.  limitations  of  tmst  are  to  be  construed  in  like  manner  and  by  the  like  rules,. 
M  limitations  of  a  l^gal  estate.  3  Ves.  127.  —  2.  And  therefore  in  deeds  the  fee  can- 
oot  pan  by  grant  or  transfer,  wier  moot,  without  appropriate  words  of  inheritance. 
«'Ptcit.  Est  64. — 3.  But  in  contracts  to  convey,  and  in  trusts  declared  in  a  convey- 
sace,  the  fee  may  pass  notwithstanding  the  omission  of  a  limitation  to  the  heirs.    Ibid. 

—  4.  Hiercfbre  articled  to  convey  to  A.  B.  in  fee,  or  a  conveyance  to  A.B.  and  his 
has  in  tntst  to  convey  to  C.  D.  in  fee  simple,  would  confer  a  right  in  equity,  to  call 

"B  3  for. 
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And  therefore  if  he  purchases  to  him  in  perpetvumt  he  has  only  for 

life.    LitS.l.(n) 

Or, 


for  a  conveyBDce  of  the  inheritance.    Ibid. —  5.  So  a  convi^rance  to  A.  and  bis  bein 
in  truftty  toHdem  verbii,  for  B.  in  fee»  would  pass  a  fee.    Ibid.— 6.  So  there  nuj  be 
Q  right  in  equity  to  call  for  a  conveyance  of  the  fee,  because  there  is  evidence  of  an 
intention  to  convey  the  fee,  although  that  intention  be  not  expressed  by  a  limitation 
to  the  heirs.    Ibid.  64.  65.  —  7.  And  the  result  of  the  general  rule  is,  that  a  bargun 
and  sale  by  an  equitable  ovmer  to  A.  simply,  would  pass  no  more  than  an  estate  for 
life ;  while  if  it  should  appear  from  a  recital  that  there  was  an  intention  to  sell  the  fee, 
the  court  would  consider  the  fee  tq  pass.    Ibid.  —  8.  And  to  pass  the  fee  of  copyhold 
lands,  it  is  not  always  requisite,  that  the  word  hdrs  should  be  used.    4  Rep.  29.  b. 
mtch.  102.  b.    Supra,  Copyhold,  (F,  8.)—  9.  Though  the  general  rule  seems  to  render 
it  necessary  that  this  word  should  be  inserted,  unless  some  other  term,  sanctioned  by 
usage,  and  grown  into  custom,  has  been  substituted  in  its  place.    Watk.  Cop.  108. 
RoT  Abr.  839.  1. 504.    2  Prest  Est.  67.  —  10.  By  custom  a  gjrant  of  a  copyhold  to  a 
man  and  his  (sUn  et  suit),  or  to  him  and  his  assigns  (sibi  et  auignatii),  or  to  him,  with- 
out any  other  word,  may  give  the  inheritance.    Watk.  Cop.  109.     I  Rol.  Abr.  48. 
S  Prest.  Est.  68.  —  1 1.  So  a  fine  sur  cogtuxance  de  droit  cum  eeo,  or  iur  cognixance  de  droU 
iantum^  passes  an  estate  in  fee  simple  without  tlie  word  hdrs.  Co.  Read.  6.  1  InsU  9.  b. 
12.  —  For  when  the  cognizor  acknowledges  the  lands  to  be  the  right  of  the  cognizee,  it 
would  be  repugnant  and  contradictory  to  his  own  acknowledgment  to  claim  any  estate 
in  the  lands  in  remainder  or  reversion.    Besides,  in  every  judgment  a  fee  simple  was 
recovered ;  and  the  cognizance  or  acknowledgment  of  the  concord,  coming  in  place 
of  a  judgment  must  have  the  same  effect. — 13.  But  if  the  concord  be  qualified  by  the 
express  words  of  the  parties,  as  if  the  lands  are  limited  to  the  cognizee  for  life,  or  to 
the  cognizee  and  the  heirs  of  his  body,  the  fine  will  then  only  pass  an  estate  for  life  or 
in  tail;  for  it  would  be  absurd,  that  a  greater  .estate  should  pass  than  that  which  the 
parties  themselves  have  limited ;  and  the  preceding  donation  or  feoffment  which  is  ac- 
knowledged in  the  fine,  may  as  well  be  supposed  to  have  been  for  life,  or  in  tail,  us  in 
fee.     1  Salk.  340. 

(k)  1.  The  limitation  must  be  either  by  express  words,  or  bv  words  of  direct  and 
immediate  reference.  Shep.  Touch.  101.  —  2.  The  word  hdrs  (or  successors,  in  case 
of  a  corporation)  need  not  be  in  the  identical  deed  of  grant,  or  other  mode  of  assu- 
rance by  which  the  estate  is  nanted  or  conveyed.  —  5.  Tn us  where  one  to  whom  lands 
have  been  granted  in  fee,  mier  reciting  the  grant,  or  without  any  rental,  grants  the 
lands  to  another  as  fully  as  they  were  granted  to  him.  Shep.  Touch.  101.  infra. -^ 
4.  Or  where  a  man  grants  two  acres  to  A.  and  B.,  to  hold  one  acre  to  A.  and  his 
heirs,  and  the  other  acre  to  B.  **  in  form  aforesaid."  Shep.  Touch.  101.  1  Inst.  9.  b. 
—  5.  Or  where,  a  man  seised  of  lands  in  fee,  enfeofl^  another  in  fee,  and  continues  in 
possession  of  the  lands,  claiming  to  hold  them  at  the  will  of  the  feoffee ;  and  the 
feoffee  enfeoffs  the  person  by  whom  he  was  enfeoffed  in  these  terms :  **  You  have 
given  me  these  lands  (naming  them);  as  fully  as  you  have  given  them  to  me,  I  assure 
them  to  you."    39  Ass.  12.    2  Leon.  26.     1  Inst.  9.  b.  infra.    2  Prest.  Est.  1.  2. 

(/)  1.  And  so  oflen  as  the  limitation  is  to  two  persons,  it  must  express,  whether 
the  heirs  are  to  be  of  both  these  persons,  or  of  one  of  them.  Hob.  94.  Shep.  Touch. 
101.  1  Inst.  8.  b.— -2.  And  when  of  one  of  them  only,  then  also  of  which  of  them 
in  particular ;  as  of  one  in  certain,  or  of  the  survivor  of  them,  &c.  —  3.  A  grant  to 
two  men  and  hdrs,  without  any  specification  that  the  hein  shaJl  be  of  both  persons, 
or  of  one  of  them,  is  void  as  to  the  hdrs  for  uncertainty,  llnst.  8.  b.  19  Hen.  6.  23. 
20  Hen.  6.  34.  Latch.  42.  5  Rep.  112.  Shep.  Touch.  19.  37  Hen.  6.  5.  2  Prest. 
Est.  10. 

(m)  1.  It  is  not,  however,  necessanr  that  the  grant  should,  by  one  entire  or  continuous 
expression,  be  to  the  mntee  and  bu  heurs :  It  may  be  by  divided  clauses ;  as  to  A. 
for  life  with  a  remainder  to  his  right  hdrs.  Shep.  Touch.  101.  —  2.  It  will  besnffi- 
dent  that  it  should,  from  the  context,  appear  that  B.  and  his  heirs  are  to  have  the  bene- 
fit of  the  grant  —3.  Thus  where  a  grant  was  of  a  rent  to  A.,  and  afterwards  that  he 
and  his  heirs  should  distrain  for  it ;  this  limitation  of  distress  to  him  and  his  heirs  en- 
larged the  estate,  and  made  it  a  fee  simple.    3  Bulst.  128.    2  Prest.  Est^  7.  8. 

(n)  1.  So  to  a  man  and  his  heirs  dunng  the  life  of  C,  or  during  the  lives  of  several 
persons.  Bract,  fib.  2.  c.  9.  Vaugh.  201.  1  Rep.  ho.  10  Rep.  98.  —  2.  And  since 
It  IS  (m  essential  quality  of  a  fee  that  it  may  continue  for  ever,  an  interest  granted  to 

a  man 
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Or,  to  him  and  his  assigns  for  even  {o)  Lit.  S.  1. 

So,  if  he  purchases  to  him  and  his  heir  in  the  singular  number.. 
Co.  JL  8.  b.     Cont.  Cp)  per  2  J.  1  Rol.  832.  K. 

To  him  or  his  heirs,  in  the  disjunctive.     Co.  L.  8.  b. 

So^  if  it  be  to  A.  f^  B.  £r/  han^edibusy  without  saying,  stiis,  it  sh^ll  be- 
vend  for  the  incertainty.     Co.  L.  8.  b.     1  Rol.  833.  i.  20. 

Though  a  warranty  be  added  to  them  et  fueredibus  suis :  for  this  cannot 
enlai^ge  it.     1  Rol.  833.  1.  25. 

So,  if  by  deed,  reciting  an  agreement  to  convey  to  A.  and  bis  heirs, 
a  man  grants  estovers  for  easement  of  him  and  his  heirs  by  assignment, 
and  if  no  assignment  that  he  and  his  heir  shall  cut;  A.  has  only  for  life. 
R.  1  Leo.  2. 

So,  if  a  natural  person  purchases  to  him  and  his  successors,  he  has 
only  far  life.     Co.  L.  8.  b. 

So^  if  a  body  politick  takes  in  its  natural  capaci^ :  As,  a  lease  to  a 
dean,  &c.  for  100  years,  and  afterwards  a  release  to  him  and  his  succes- 
sorsy  it  gives  to  him  only  for  life :  for  he  takes  the  lease  in  bis  natural 
capacity.     Co.  L.  9.  a« 

So,  if  a  corporation  sole,  as  a  bishop,  parson,  &c.  purchases,  he  has 
not  a  fee  without  the  word,  successors,  {q)  I  Rol.  832.  1.  50. 

Bat  a  feoffinent  to  B.  ^^  hceredibus,  without  saying,  suis^  ffyes  him  a 
fee  simple.     Co.  L.  8.  b.  (r) 

Soy  to  a  son  and  the  heirs  of  his  &ther.     Semb.  Co.  L.  220.  b. 

So,  to  B.  £^  liberis  suis  and  their  heirs ;  if  he  has  issue,  it  gives 
diem  a  joint-estate  in  fee.     Co.  L.  9.  a. 

So^  to  B.  fueredibus  et  successoribus  suts^  gives  a  fee.  Co.  L.  9.  a.  (s) 

So  a  feoffinent  or  grant  to  a  body  politic  and  their  successors}  gives 
diem  a  fee  simple.     Co.  L.  8.  b. 


a  man  and  his  hdrs,  bat  so  qualified,  that  the  continuance  of  the  same  under  the  limit- 
atxMi  is  bounded  by  the  life  of  one  person,  or  the  lives  of  several  persons,  is  not  an 
tscate  in  fee,  for  it  cannot  continue  for  ever.  —  3,  Hence  a  limitation  to  A.  and  his 
heirs  during  the  life  of  B.  is  a  mere  freehold,  not  an  inheritance.  1  Rep.  140.  b.  — 
4.  So  ttil  an  event  shall  arise  which  must  happen  and  necessarily  must  take  place 
witfain  the  period  of  a  life,  or  the  period  of  one  of  several  lives ;  a^  an  estate  to  A. 
and  his  heirs  during  the  widow-hood  of  C.^  b  an  estate  of  mere  freehold.  1  Inst.  42. 
I  Prest.  EsL  479.  480. 

(o)  As  to  the  operation  of  these  words,  see  2  Prest.  Est.  3.  4. 

IpJ  1.  £xtrajudiciall3r.  —  2.  And  in  the  annotations  on  1  Inst,  it  is  said  that,  ac- 
cording to  manj  authorities,  heir  may  be  nomen  collectivum,  as  well  in  a  deed  as  a 
•  ill,  and  operate  in  both  in  the  same  manner,  as  heirt  in  the  plural  number, 
i  KoL  Abr.  S5J.  Ainbl. 453.  Godbolt.  155.  T.  Jones,  ill.  Cro.  £Iiz.  315.  Ro- 
Iiosoq's  Gavelkind,  95.  96.  1  Burr.  .38.  Vin.  Abr.  10  vol.  233.  k.  pi.  1.  8  vol.  233. 
— 3.  But  the  contrary  is  asserted  by  Mr.  Preston.    2  Prest.  Est  9.  10. 

(q)  A  Uoutation  to  a  person  in  his  politic  capacity,  and  his  heirs^  gives  him  an  estate 
ibr  life  only.     I  Inst.  8.  b.     4  Hen.  5.  9. 

{r)  1.  It  is  not  universally  true,  that  a  limitation  to  a  man  and  his  heirs  conveys  an 
L^tateio  fee.  — 2.  Either  from  words  of  qualification,  or  from  the  nature  and  extent 
of  the  interest  which  is  granted,  an  estate  for  (ife,  or  a  mere  chattel  interest,  or  an 
e»tate  at  will,  may  pass     S  Prest.  Est.  11. 

(«)  1.  The  mere  posobility,  that  an  interest  limited  to  a  man  and  hit  heirs  maj^ 
iktennioe  within  the  period  of  a  life,  or  the  period  of  several  lives,  as  to  A.  and  his 
heirs  till  his  marriage,  or  till  his  return  from  Kome,  or  till  B.  shall  attain  twenty-one, 
Will  not  qualify  the  interest  into  an  estate  of  mere  freehold.  1  Prest.  Est.  482.  — 
2.  For,  admit  it  to  be  possible  that  the  interest  may  continue  for  ever^  and  it  will 
t'c^Uow  that  the  interest  is  a  fee.  Ibid.  —  3.  A  limitation  to  a  man. and  his  heirs  so 
^jtig  as  aooCber  person  shall  have  Heirs  of  his  body,  conveys  a  fee.    Ibid,  clt  Plowd. 

13  4  So 
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So  a  grant  to  the  king  in  perpduum  snves  him  afee,  without  the  words, 
his  heirs  or  successors:  lor  he  never  dies.     Co.  L.  9.  b. 

So  a  feoffinent  to  a  corporation  aggregate  in  perpeham  gives  a  fee  : 
for  it  Jiever  dies.    C!o.  L*  9.  b.     1  RdV  8S2. 1.  55. 

Or,  to  a  corporation  sole,  to  be  held  in  Jrankalmoigne.  Co.  L.  9.  b. 
1  Rol.  833. 1.  5. 

So,  if  A.  re-enfeoffi  B.  adeo  plene  as  B.  enfeoffed  him,  he  has  a  fee 
t^ithout  the  wold,  heirs.    Co.  L.  9.  b.    Q.  1  Rol.  833. 1.  12. 

So  a  grant  to  the  church  of  B.  gives  a  fee  without  the  word,  heirs, 
or,  successors.     I  Rol.  833. 1.  3. 

And  a  limitation  to  the  right  heirs  of  B.  gives  a  fee,  withoat  the 
words,  and  their  heirs.     I  RoU  833. 1.  16. 

Soy  by  devise  {t\  a  fee  may  be  given  without  the  words,  his  heirs. 
Co.  L.  9.  b.    Vide  Devise^  (N  4.) 

Or,  by  fine  sur  comaance  de  droit  come  ceoj  &c.     Co.  L«  9.  b. 

Or,  by  a  conmion  recovery.     Co.  L.  9.  b. 

So  a  fee  passes  without  the  words,  his  heirs,  where  a  man  gives  land 
with  his  daughter,  &c.  in  Fragkmarriage.     Co.  L.  9.  b. 

If  a  parcener,  or  joint-tenant  releases  to  his  companion.  Co.  L.  9.  b. 

If  the  lord,  &c.  releases  to  the  terre-tenant ;  which  enures  by  way  of 
extinguishment.     Co.  L.  9.  b. 

If  a  man  releases  a  mere  right;  as,  where  a  disseisee  releases  to  the 
disseisor  all  his  right    Co.  L.  9.  b. 

So,  if  a  rent  be  granted  upon  partition,  for  owelty  of  partition.  Co. 
L.  9.  10.  {u) 

So,  if  a  peer  be  summoned  to  pariiament  by  writ,  he  has  a  fee'in  his 
dignity,  without  the  word,  heirs.     Co.  L.  9.  b.  Vide  Digni^,  (C  3.) 

So,  by  the  forest-law,  if  the  king  at  a  iusdce-seat,  grants  to  another 
an  assart  in  perpetuum^  without  more,  he  has  a  fee.    Go.  L.  10.  a. 

So,  by  custom  a  grant  of  a  copyhold,  sibi  et  suis^  or,  sibi  et  assignatis^ 
may  give  the  inheritance.    4  Co.  ^9.  b.    Vide  Copyhold,  (C  7.) 

(A  S.)  By  what  means. 

A  man  takes  a  fee  by  descent,  cnt  by  purchase. 

Vfhen  he  takes  by  descent,  and  how  it  shall  descend,  Vide  in 
Discent,  (A  —  C 1.,  &c.) 

A  man  may  purchase  a  fee  simple  by  feoffment. 

Or,  by  fine,  or  common  recovery ;  which  are  of  the  nature  of  a 
feoffinent  upon  record. 

So,  by  grant,  or  by  exchange,  release,  or  confirmation,  which  are  in 
the  nature  of  a  grant. 

So,  by  bargain  and  sale.    Vide  Bar^;ain  and  Sale,  (B  1.,  &c) 

So,  by  covenant  to  stand  seised.    Vide  Covenant,  (6  1.,  &c) 

So,  by  devise.    Vide  Devise,  (N  4.) 

So  a  man  may  gain  a  fee  by  wrong:  As,  by  disseisin,  abatement,  or 
intrusion. 


{i\  1.  There  is  a  case  in  which  it  it  rep<»ted  to  hare  been  adjudged,  that  an  estate 
in  iee  in  a  rent  created  by  deed,  passed  without  the  word,  hein.  S6  Ass.  126.  b.  pi. 
38.  18  Vin.  472.-2.  But  this  is  denied  by  Mr*  Preston.    2  Est.  5. 

(M)Sbep.  Touch.  101. 

(A  4.) 
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(A  4.)  When  there  may  be  a  fee  upon  a  fee. 

i  mtn  cannot  have  a  more  ample,  or  greater  estate  of  inheritance 
diaa  a  fee  simple.     Lit.  S.  1 1.  (^) 

And  therefore,  where  a  man  is  said  to  be  seised  in  fee,  generally,  it 
slull  be  nnderstood  in  fee  simple.     Lit  S.  293. 

And  estates  tail,  and  all  other  particular  estates,  are  derived  out  of  a 
fee  simple.     Co.  L.  18.  a. 

And  therefore,  after  a  limitation  in  fee  simple,  absolutely,  there  can- 
not be  another  estate  in  fee  limited :  for  if  land  be  conveyed  to  A.  and 
Us  hdrs,  remainder  to  B.  and  his  heirs,  the  remainder  is  void.  Co.  L. 
ia.a.    Vau.S69.    2  Cro.  591. 

S0|  if  two  fee  simples  come  to  one  person,  they  are  united  into  one 
Cktate:  As,  if  tenant  in  tail,  the  reversion  to  the  king,  be  attainted  for 
treason,  whereby  the  estate  tail  is  forfeited  to  the  king;  yet  the, king 
has  only  one  estate  in  fee :  for  the  estate  forfeited  is  united  to  the  rever- 
skm.    Co.  L.  18..a.  (^) 

So^  if  tenant  in  tail  grants  his  estate  to  the  kin^.     Co.  L.  18.  a. 

S0|  if  an  estate  tail  be  made  to  a  villein,  by  which  the  lord  enters,  and 
grants  his  estate  to  the  donor ;  the  donor  has  but  one  fee.     Co.  L.  18. 

So,  by  a  grant  executed  by  the  party,  a  fee  cannot  depend  upon  a  fee 
thou^  the  first  fee  be  not  absolute :  As,  if  land  be  conveyed  to  A.  so 
knw  as  B.  has  heirs  of  his  body,  the  remainder  to  C,  the  remainder  is 
Toid    Co.  L.  18.  a.    Dub.  Vau.  269.    Aca  PL  Com.  29.  b. 

But  two  fee  simples  of  the  same  land  may,  by  act  of  law,  be  in  several 
persons :  As,  if  a  man  ^ves  land  in  tail  to  a  villein,  the  donor  has  the 
reversion  in  fee,  and  if  Uie  lord  enters,  he  has  a  fee  determinable  upon 
the  deadi  of  the  villein  without  issue.     Co.  L.  18.  a. 

So  a  fee  may  be  limited  to  another  uppn  a  contingency :  As,  if  land 
be  to  the  use  of  A.  and  his  heirs,  and  if  he  dies  without  heir  in  the  life 
of  B.  then  to  C.  and  his  heirs ;  the  estate  to  C.  is  good.  R.  2  Cro.  591. 

So,  if  a  devise  be  to  A.  so  lon^  as  B.  has  issue  of  his  body,  and  for 
want  of  such  issue  to  D.  and  his  heirs ;  the  devise  to  D.  shall  be  good, 
by  way  of  an  executory  devise.    Per  Vau.  270. 

So,  if  a  copyhold  be  granted  to  A.  and  his  heirs,  and  if  he  dies  within 

(r)  I.Dyer,  4.  a. 33.  a.  330.  1  Rep.  8^.  a.  Cro.  Jac  591.  3  Atk.  774.  Amb.  804. 
Fctfoe,  342—949.  Cro.  Car.  57.  Cro.Jac.  695.  1  Ld.  Raym.3S6.  1  lost  18.  8  Ves. 
iSOi  10  Rep.  97.  lk-^8.  And  Lord  Coke,  in  commenting  on  thiit  text,  lays  it  down, 
tbl  the  doctrine  extends  as  well  to  fees  simple  conditional  and  qualified,  as  to  fees 
anpfe  pnre  and  absolute. — 3.  And  he  gives  this  example  of  its  application ;  if  land 
lie  gifeo  to  H.  and  his  heirs  so  long  as  B.  hath  heirs  of  his  body,  remainder  in  fee, 
tbereoMmderls  Toid.  TPrest  Est.  484.  doubted  b^  Vaughan  C.  J.,  Vaugh.  869.  et  vide 
the  eonmcnt  in  Pkest.  from  484.  to  487.  —  3.  Who  states  that  the  consent  of  autho- 
mio  has  clearly  stated  the  law  to  be,  that  a  fee  mav  not,  by  the  grant  of  the  party,  be 
fimited  with  diect  to  depend  on,  and  to  take'  place  afler,  a  fee  not  being  an  estate 
tal,  so  as  to  be  a  remainder  under  a  conveyance  at  common  law.  l  Blk.  I77ir— 4.  And 
thst  die  same  observation  applies  to  limitations,  or  declarations  of  use  and  of  trust. — 
5.  But  that  still  it  is  dear,  that  at  common  law,  there  may  be  two  concurrent  fees;  the 
*  fatter  to  take  place,  in  case  the  former  should  fail  of  effect,  and  never  vest  in  interest. 
1  L  Raym.  SOS.  6  T.  R.  30. 

(y)  I.  The  same  person  may  have  in  the  same  lands  a  fee,  and  eventually  and  by 
went  an  interest  by  executory  dense,  which  may  devest  the  fee,  and  vest  it  in  the 
fiimer  owner.  15  Ves.  1 74.  —  2.  But  by  the  rule  of  the  common  law,  the  same  person 
canot  have  the  fee,  and  a  power  over  the  fee.  1  B.  &  P.  1 912.  3  Prest.  Con.  2S5,  494. 
l£it.S05. 
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age,  and  not  married,  to  B :  it  shall  be  good.     2  RoL  79i.  1.  40.     Vide 
Copyhold,  (C  11.) 

If  A.  devises  to  his  eldest  son  and  his  heirs,  and  other  land  to  his 
youngest  son  and  his  heirs,  charged  with  l^acies,  and  if  cither  son  dies 
before  entry  or  le^cy  paid,  it  shall  be  to  the  survivor ;  it  shall  be  good 
to  the  survivor.    I)ub.  Jon.  17. 

(A  5.)  When  it  may  be  variable* 

So  a  fee  ought  to  be  fixt. 

And  therefore,  a  grant  to  the  eldest  son  of  tlie  king,  and  the  eldest 
sons  of  him  and  his  heirs,  kings  of  England,  is  not  good  without  an 
act  of  parliament:  for  the  law  does  not  allow  an  inheritance  to  merge 
and  revive,  as  often  as  the  king  has  or  has  not  an  eldest  son.  R.  8  Co. 
17.  b.  Vide  Roy,  (G) 

So  a  feofiment  cannot  be  to  tha  use  of  A.  every  Monday,  of  B.  every 
Tuesday,  &c.     1  Co.  87.  a. 

But  an  estate,  certain  in  quantity,  may  be  variant  as  to  place :  As,  if 
A.  has  12  acres  to  him  and  his  heirs  to  be  aimually  allotted  in  a  meadow 
of  80  acres.     Co.  L.  4.  a. 

So  it  may  vary  as  to  the  person :  As,  there  may  be  a  partition,  that  A. 
shall  have  the  manor  of  D.  for  a  year,  and  B.  the  manor  of  S.,  and  the 
next  year  A.  the  manor  of  S.  ana  B.  the  manor  of  D.  and  so  altemis 
vicibus  for  ever.     Co.  L.  4.  a. 

That  A.  shall  have  firom  Lammas  to  Easter,  B.  from  Easter  to  Lammas. 
Co.  L.  4.  a* 

(A  6.)  What  shall  be  a  fee  simple  qualified  or  conditional. 

A  fee  simple  estate  is  absolute,  or  qualified  (z),  or  conditional,  {a)  Co* 
L.  l.b. 

As,  if  land  be  given  to  A.  and  his  heirs,  tenants  of  such  a  manor. 
Co.  L.  27.  a.  (6) 

To  tlie  king  and  his  heirs,  kings  of  England.     Co.  L.  27.  a.  (c) 

To  B.  and  his  heirs,  lords  of  t£ie  manor  of  D.     Co.  L.  27.  a.  {d) 

So, 

(x)  1.  A  qualified  fee  is  an  interest,  ei?en  on  its  first  limitation  to  a  man  and  to  cer- 
tain of  hb  heirs,  and  not  extended  to  all  of  them  generally,  nor  confined  to  the  issue  of 
his  body.  Fleta,  lib.  3.  c  3.  —  2.  Of  which  species  of  estate,  a  limitation  to  a  man  and 
his  heirs  on  the  part  of  his  father,  afibids  an  example.  Litt.  i.  354.  1  Inst.  97.  a.  S20. 
1  Prest.  Est.  449.  —  3.  It  is  a  (quality  of  this  estate,  that  it  will  not  descend  under 
the  original  grant  to  all  the  heirs  of  the  persons  to  whom  it  is  granted :  it  will  deter- 
mine after  a  failure  of  those  hdrs  who  are  within  the  prescribed  degree.  1  Prest. 
Est.  460. 

(a^  1.  A  conditional  fee,  in  the  more  general  acceptation  of  the  term  is,  when,  to 
the  limitation  of  an  estate,  a  condition  is  annexed,  which  renders  the  estate  liable  to  be 
defeated.  In  which  application  of  the  term,  either  a  determinable  or  qualified  fee  may, 
at  the  same  time,  be  a  conditional  fee.  1  Prest.  Est.  475.  —  2.  Also  an  estate  limited  to 
a  man  and  his  heirs,  to  commence  on  the  performance  of  a  condition,  is  frequently 
described  by  this  appellation ;  though  it  may  with  greater  accuracy  and  precision  be 
distinguished  by  the  appellation  of  a  limitation  on  condition,  or  rather  contingency.  | 
Id.  476.  —  5.  And  the  estate  at  this  day  most  fireauently  expressed  by  this  term,  arises 
from  a  gift  to  a  man  or  a  woman,  and  the  hdrs  ot  the  body  of  the  donee ;  or  from  a 
gift  to  two  persons,  and  the  heirs  of  thdr  two  bodies,  of  an  AeredUameni,  which  is  not  a 
tenenient,  and  therefore  not  within  the  statute  de  iomt.    Id.  477. 

(b)  s  Blk.  Com.  109. 

ic)  Kings  of  Scotland.     1  Cruise.  Dig.  24. 
d)  1.  During  the  time  while  a  particular  tree,  a  tree  in  any  wood,  or  any  tree  in  a 

cerUun 
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So^  W  common  law,  if  a  man  conveys  land  to  another  and  the  heirs 
male  of  bis  body ;  this  will  be  a  fee  simple  conditional.     Co.  L.  19*  a. 

Or,  to  husband  and  wife»  and  the  heirs  of  their  bodies.    2  Inst  33S. 

But  a  man  cannot  create  a  new  estate  of  inheritance  (e) :  And  there* 
fore,  if  a  man  conveys  lands  to  A.  and  his  heirs  male,  the  word,  male, 
!Jiall  be  r^ected,  and  he  shall  have  it  to  him  and  his  heirs.     Lit.  S.  SI. 

Or,  to  A.  and  his  heirs  female.    Lit.  S.  31.  (/) 

If  he  conveys  lands  in  gavelkind  to  A.  and  his  eldest  heirs,  the  cus- 
tom shall  not  be  defeated ;  for  the  word,  eldest,  shall  be  rejected.     Co. 

1-  27.  (g) 
Or,  lands  at  the  common  law  to  A.  and  his  eldest  heirs  female  of  his 

body ;  all  the  daughters  ought  to  inherit.     Co.  L.  27.  b. 

The  grant  of  the  dukedom  of  Cornwall  by  the  king  to  his  son,  et  ipshis 

d  futredum  suorum  regum  AnglueJUiis  primogenitis  in  regno  Anglue  success 

saris,  would  not  have  been  good,  if  not  confirmed  by  parliam^it.  (A) 

R-  8  Co,  16.    The  ftince's  case.     Co.  L.  27.  a. 

(A  7.)  What  would  be  a  performance  of  the  condition. 

If  an  estate,  at  common  law,  was  given  to  a  man  and  the  heirs  of  hi^ 
body ;  by  having  issue,  the  condition  was  performed,  ^and  the  donee 
might  alien.     Co.  L.  19.  a.     1  Rol.  840. 1.  15. 

if  an  estate  was  given  to  a  man  and  the  heirs  male  of  his  body. 


wood.  Sec*  sball  stand.  Kitch.  501.  97  Hen.  6.  99.  11  Rq>.  49.  1  Ld. 
Ravm.  526.  —  S.  Whilst  a  man  (or  woman  not  being  the  donee,)  shall  have  heirs  of  his 
bodf,  or  issue  of  his  body.  Plowd.  557.  1  Inst.  18.  10  Rep.  97.  b.  Shep.  Touch. 
4«.  I05. 409.  5  Leoo.  117. — 5.  Till  the  marriage  of  a  person  shall  take  place.  Cro. 
Jmc  593.  10  Vin.  Abr.  955. — 4.  HU  a  person  at  Rome  shall  return  from  Rome. 
Fame,  8.  —  5.  Or  till  a  person  shall  go  to  Rome.  Shep.  Touch.  1S9.  —  6.  Till  debts 
Ml  be  paid.  Feame,  187. — 7.  TiU  default  shall  be  made  in  payment  of  hu  debts. 
Leoo.  55.  9  Woodd.  755. — 8.  As  long  as  A.  [and  his  heirs]  shall  pay  90/.  annually  to 
BL  Plowd.  557.  1 1  Rep.  49.  a.  —  9.  So  lon^  as  St.  Paul's  shall  stand.  Plowd.  549. 
557.  —  lO.  Uatil  a  sum  (uncertain)  shall  be  paid  by  a  particular  person.  Moor,  15.  — 
11.  Uatil  wm  act  shall  be  done.  Dyer,  500.  b.  Vide  9  Vern.  595. 578.  Carter,  75. 
107.  — 19.  Until  a  minor  shall  atlam  his  age  of  twenty-one.  5  Atk.  74.  Amb.  904. 
Fcvne,  549.  9  Mod.  98.  10  Vin.  Abr.  905.  —  15.  Until  legacies  shall  be  paid.  5  Atk. 
S«a569.  — 14.  Until  they  shall  have  made  a  lease.  Dyer,  990.  a.  — 15.  Until  he 
ocherwiae  sboold  dispose  pf  the  same.    Carter,  96.     1  Prest.  Est.  451, 455. 

(r)  1  lost  II.    9  Hen.  6. 95.  11  Hen.  6. 15.  i  lost.  97.  b.  18  Ass.  pi.  5.  18  Ed. 5. 
45.  K  4«.  a.    MocMT,  494.    8  Rep.  14.    1  Prest.  EsL  461. 

(/)  Which,  however,  does  not  applv  to  descendible  freeholds;  there  the  occupancy 
or  title  nay  be  conducted  wholly  through  the  line  of  males  or  females.    1  Prest. 
'Est4«l. 

(g)  1.  But  by  purchase  any  class  of  customary  heirs  may  become  purchasers,  under 
dir  cusl0Biary  denomination  or  character.  Hob.  51.  1  Vent.  79.  9  Mer.  1 7 1 .  ^^  9.  And 
if  cnstoinary  or  copyhold  lands,  descendible  contrarv  to  the  rules  of  the  common  law, 
be  H— ■^**^  to  right  hdrs  as  purchasers,  the  law  will  prefer  the  common  law  heir,  and 
deem  him  to  be  the  purchaser.  1  Atk.  607.  Watk.  Desc.  995r  n.  d.  Co.  Litt.  10.  a. 
8.(4.)— -5.  Unless  the  donor  has  expressly  designated  the  customary  heir  as  the  pur- 
chaser. Rob.  Gavelk.  lib.  1.  c  6. 1 17.  —  4.  But  when  the  customaiy  heir  is  in  express 
tEfma  the  object  of  the  gift,  as  the  right  hdrs  in  ^elkind,  right  heirs  in  borough- 
cngfisk,  &C.  the  customary  heirs  may  take  under  this  express  designation.  Hob.  51. 
iPkat.Est.469,465. 

(A)  1.  For  an  act  of  parliaineot  may  limit  an  inheritance  of  lands  or  tenements, 
«huwjM.  than  by  common  law  is  allowable.  Co.  Lit.  97.  a.  —  2.  And  in  Ae  case  on  the 
title  to  the  earldom  of  Oxford,  decided  in  parlianaent,  1  Cha.  1.,  the  iu^ges  held,  that 
a  Emilatioo  of  the  earldom  to  Aubrey  do  Vere  and  his  heirs  male,  being  5y  ad  of 
/Tftamaf,  was  sufficient  to  raise  a  fee  simple,  descendible  to  males  only.  See  W.  Jones, 
100.    Co.  Lit.  97.  a.  n.  (5.) 

the 
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the  having  issue  a  son  was  a  performance  of  the  condition.    Vide  Co^ 
L.  19.  a. 

But  if  an  estate  was  given  to  a  man  and  the  heirs  male  of  his  body, 
who  had  issue  a  daughter ;  the  condition  was  not  performed*  Co.  hA  9.  a. 

(A  8.)  The  effect  of  the  condition  performed. 

If  the  condition  was  performed,  he  who  had  the  fee  simple  conditional, 
by  the  common  law,  might  alien  his  land.     Co.  L.  19.  a. 

Or  might  char^  it  with  a  rent,  common,  &c.     Co.,L.  19.  a. 

Or  mi^ht  forfeit  it     Co.  L.  19.  a. 

But  though  the  condition  was  performed  by  having  issue,  and  the 
issue  inherits,  the  land  does  not  descend  to  the  heir  general :  for,  if  the 
donee,  or  his  issue,  afterwards  dies  without  issue,  the  estate  reverts  to  the 
donor.     Co.  L.  19.  a. 

So,  if  he  dies  without  issue  male,  where  the  gift  was  to  him  and  the 
heirs  male  of  his  body.     Co.  L.  19.  a. 

Vide  post,  (B.  1,  &c.) 

(B)  e&tat^  tail 

(B  1.)  The  commencement  of  it. 

An  estate  is  said  to  be  entailed,  when  it  is  ascertained,  what  issue  shall 
inherit  it.     Lit  S.  18. 

By  the  common  law,  all  estates  of  inheritance  were  fee  simple  absolute, 
or  (i)  conditional.    Co.  L.  1 9.  a. 

But  by  the  st  (*)  W.  2. 1 3  Ed.  1.  1.  The  will  of  the  giver  according 
to  the^form  in  the  deed  of  gift  manifestly  expressed  shall  mm  hencdbrth 

6e 

(i)  1.  Item  sicuimnplutHpotiuntharedetfticutpriBdu^um  est,  iUic^ 
nuidum  donaiionu^  quod  omnet  Jueredet  genert^ter  ad  succeuionem  turn  vocantur.  Modus 
emm  legem  dai  'donationi,  ei  modus  tenendus  est  contra  jus  communef  et  contra  legem,  quid 
modus  et  conoeniio,  vincuni  legem.  Ut  si  dicaiur-^Do  tali  tantam  terram  cum  per^_ 
tsnentus  in  N.  habendum  et  tenendum  sibietJuBredibus  suis,  ^uos  de  came  suA  et  uxoresUn 
desponsatd  procreatos  habuerii.  Vel  sic'^Do  tali,  et  tah  ujtori  sua,  vel cum  tali  fM 
met,  fy:.  habendum  et  tenendum  sUn  et  hteredibus  suis,  de  came  taUs  uxoris,  velJUide  exeunti- 
bus,  velprocreatis  vel procreandis  :  quo  casu  cum  certi  haredes  exprimuntur  in  donatume^ 
videri  poterit  quod  tantum  sU  descensus  ad  tpfof  haeredes  communes  per  modum  in  donations 
appoSitum;  omnibus  a&is  haredibus  suis  a  successione  penitus  .exdusis,  quia  hoc  voluit 
donator.  Bract,  lib.  2.  c.  6.  Vide  Fleta,  lib.  5.  c  9.  Britton,  c  56.—-  S.  These  limited 
donations  were  evidently  derived  from  Uti^feudum  talUatum,  — 3,  They  were  probably  in> 
troduced  into  England  about  the  end  of  the  rdgi>  of  King  Henry  II.,  or  that  of  one  of 
his  sons ;  for  Ghuiville,  who  gives  a  very  accurate  account  of  the  difierent  estates  that 
were  known  in  his  time,  makes  no  mention  whatever  of  limited  donations ;  whereas 
Bracton,  as  we  have  seen,  who  wrote  in  the  reign  of  King  Henry  III.  has  given  a  full) 
description  of  them.    1  Cruise^  8 1 . 

(k)  1 .  llie  evident  object  of  limited  donations  was  to  restrain  the  donees  from  di^ios- 
ing  of  the  estates  thus  jdven ;  but  the  general  propensity  which  prevailed  about  the 
reicn  of  Edward  I.  to  &vour  a  liberty  of  alienation,  induced  the  judges  to  construe 
limitations  of  this  kind  in  a  veiy  liberal  manner.  -  Instead  of  declaring  that  the  estates 
must  descend  to  those  heirs  who  were  partitmlarly  described  in  the  grants  according 
to  the  evident  intention  of  the  donors,  and  the  strict  principles  of  the  feudal  Law; 
and  that  the  donees  should  not  in  any  case  be  enabled  by  tfadi^  alienation  to 
defeat  tJbe  succession  of  those  who  were  mentioned  in  the  sift,  or  the  Ainors*  rig|ht 
of  reverter;  they  had  recourse  to  an  ingemous  device,  taken  fVom  the  nature  of  a  con- 
dition. Now  it  is  a  maxim  of  the  common  law,  that  when  a  condition  is  once  per^ 
formed,  it  is  thenceforth  entirely  gone,  and  the  thing  to  which  it  was  before  annexed^ 

becomvft 
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beoinenred,  so  that  they  to  whom  the  land  was  given  under  such  condi- 
tkn  shall  have  no  power  to  alien  the  land  so  given,  but  it  shall  remain  to 
tbefisoeor  revert  to  the  giver,  if  issue  fail. 

(B  2.)  What  tenements  may  be  entailed. 

And  therefore,  all  lands  and  inheritances  corporeal  may  be  entailed 
Co.  L  19.  b.    Vide  Copyhold,  (C  8,  9.) 

So  all  inheritances  issuing  out  of  them,  or  which  concern  or  are 
annexed  to  lands  and  tenements,  or  exerdseable  in  laiid,  though  they 
cannot  be  holden.    Co.  L.  20.  a. 

As,  rents,  commons,  estovers,  &c.     Co.  L.  20.  a. 

The  nomination  to  a  church.     Co.  L.  20.  a. 


absolute  and  wholly  irooonditional.    And  the  judges,  reasoning  upon  this 
gromid,  detennined  that  these  estates  were  conditional  fees ;  that  is,  were  granted 
to  a  nan  and  die  heirs  of  his  body,  upon  condition  that  he  had  such  heirs ;  therefore,  as 
$000  as  the  donee  of  an  estate  or  this  kind  had  issue  bom,  his  estate  became  absolute, 
b^tbe  performance  of  the  condition,  at  least  for  these  three  purposes :  —  1^  to  enable 
hm  to  alien  the  land,  and  thereby  to  bar,  not  only  hu  own  issue,  but  also  the  donor 
Undf  of  his  ri^t  of  reverter ;  S®.  to  subject  him  to  forfeit  the  estate  fi>r  treason  or 
iieioaj ;  which,  tiU  issue  born^  he  could  not  do,  for  any  longer  term  than  that  of  his  own 
life;  Int  the  rieht  of  inheritance  of  the  issue,  and  that  of  reverter  of  the  donor,  mieht 
be  tbotlsy  defeated ;  3*.  to  enable  him  to/  charge  the  lands  with  rents  and  otaer 
kxaalnnoes,  so  as  to  bind  his  issue.    1  Cruise,  81.  85.    Plowd.  S55. 941.    1  Inst.  19. ' 
a.  i  lost.  SS5.    7  R^.  94.  b.  —  S.  The  donee  of  a  conditional  fee  might  also  alien 
the  laods  before  issue  had ;  nor  could  th«  donor  have  entered  in  such  a  case,  because 
tbt  would  have  been  contrary  to  bis  own  donation,  which  limited  the  lands  to  the 
dooor  and  lus  issue.    And  if  Uie  donee  bad  issue  bom,  after  the  alienation,  the  donor 
*ai  firiudcd  Airing  the  existence  of  such  issue.    The  issue  were  also  bound  by  the 
aEeBadoa  of  their  ancestor,  though  previous  to  theu:  birth ;  beonise  they  could  only 
daim  in  the  character  of  his  representatives,  and  were  therefore  bound  by  his  acts. 
fiat  where  the  donee  of  a  conditional  fee  aliened  before  he  had  issue,  such  alienation 
did  Dot  bar  the  donor's  right  of  reverter,  whenever  there  happened  a  fisdlure  of  issue; 
becaaK  die  sohsequent  birth  of  issue  was  not  a  sufficient  perrormance  of  the  condition 
to  reader  the  precedent  alienation  valid.  ^  1  Cruise^  85.    Plowd.  941 .  —  5.  Where  the 
penooto  whom  a  conditionid  (be  was  limited,  had  issue,  and  sufiered  it  to  descend  to 
nch  ime,  diqr  mi^t  alien  it ;  because,  having  succeeded  by  descent  to  this  estate  of 
tkdr  ancestor,  who  had  acquired  a  power  of  aiuenation  by  having  issue,  they  took  the 
cataie  in  the  same  manner,  discharged  from  any  restraint  whatever.    But  if  the  issue 
4i  Bot  alien,  the  donor  would  still  be  entitled  to  his  right  of  reverter ;  as  the  estate 
would  have  continued  subject  to  the  limitations  contained  in  the  original  donation. 
1  Croise,  BS.    7  Rep.  54.  b.    l  InsL  19*  a.— 4.  From  this  mode  of  construing  condi- 
tknal  feesy  the  puiposes  for  which  they  were  intended  were  completely  frustrated ;  and 
thereCbre  the  nobuity,  whose  object  vras  to  perpetuate  their  possessions  in  their  own 
WCe^  orocured  the  above  statute  to  be  passed.   1  Cruise,  84.  — 5.  Which  statute,  as 
obiened  byl^M^  Uansfield,  only  rq>eatefi  what  the  law  of  tenures  had  sfdd  before, 
tbat  the  tenor  of  the  grant  should  be  observed,    l  Burr.  1 15.  -—  6.  A]ad  therefore  die 
jnta,  in  the  construction  of  it  detenmned,  that  where  an  estate  was  limited  to  a  man 
uuT  the  heirs  of  his  body,  the  donee  should  not  in  future  have  a  conditional  fee;  but 
.  difided  the  estate  by  creidng  a  particular  estate  in  the  donee,  cdled  an  estate  tul, 
abject  to  w^ch  the  reversion  in  fee  remained  in  the  donor,   l  Cruise,  84.   9  Inst  355. 
Plowd.  S48. —  7.  In  consequence  of  which  constmction,  estates  limited  in  this  manner 
SIC  aot  conditional ;  nor  is  ihe  right  of  entry  of  the  donor,  on  failure  of  issue  of  the 
doae^  considered  as  arising  from  a  breach  of  the  condition,  but  as  a  richt  of  reverter 
seeniiig  to  the  donor  on  the  natural  expiration  of  the  estate  granteoT  The  statute 
n|ecu  the  erroneous  opinion  which  had  been  held  by  the  judges,  that  a  donation  of 
w  kmd  created  a  conditional  fee ;  and  declares  that  it  vests  an  estate  of  [inheritance 
Qthe  donee,  and  some  particular  heirs  of  his,  to  whom  it  must  descend;  and  that  the 
ottie  of  the  donor  is  a  reveniony  eipect^nt  oo  the  detemiiiatioD  of  that  estate. 
lGrwc85.    Plowd.  848. 

So 
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So  offices  may  be  entailed,  Co.  L.  20.  a.  which  concern  lands  and  tene- 
ments.    1  Rol.  8S8. 1.  4. 

As,  the  office  of  marshal  of  England.     Co.  L.  20.  a.     7  Co.  3S.  b. 

The  office  of  seijeant  of  C.  B.,  or  chamberlain  of  the  exchequer.   Co. 
L.  20.  a.    Jon.  111. 

The  office  of  fostership,  or  the  custody  of  a  church.     Co.  L*  20.  a. 
1  Rol  838. 1.  5. 

The  office  of  steward,  receiver,  or  bdliffof  a  manor.    1  Rol.  638. 1. 10. 
7  Co.  S3,  b. 

So,  a  dignity ;  for  a  baron,  &c.  is  named  of  some  county,  town,  or 
place.     Co.  L.  20.  a.     R.  7  Co.  33.  b.     1  Rol.  837.  1.  55.    Jon.  100. 

Uses.     Co.  L.  20.  a.     R.  7  Co.  S3,  b. 

So,  the  dignity  of  baronet ;  if  he  be  created  baronet  of  such  a  place. 
R.  12  Co.  81. 

So  a  villein  in  gross  may  be  entailed :  for  he  is  a  thing  reaL  1  Rol. 
812.1,20. 

So,  charters.    Co.  L.  20.  a. 

But  personal  inheritances,  or  which  concern  chattels  merely,  cannot  be 
entailed  (/) :  As,  an  annuity.     Co.  L.  20.  a.     1  RoL  837. 1.  56.  (m) 

Or,  the  office  of  master  of  the  horse,  hounds,  &c.  for  they  are  merely 
personal     Co.  L.  20.  a. 

Nor  things,  which  do  not  concern  lands  or  tenements,  nor  are  exercise- 
able  in  lands  or  tenements.     1  Rol.  837. 1.  50.  ' 

And  therefore,  if  a  baronet  be  created  to  him  and  the  heirs  male  of  his 
body,  without  mentioning  of  any  place,  he  shall  have  a  fee  conditional  in 
his  dignity,  which  will  be  forfeited  for  felony.    R.  12  Co.  81. 

So  a  lease  pur  outer  vie  cannot  be  entailed ;  and  if  it  be  limited  to  one 
and  the  heirs  of  his  body,  remainder  over,  the  remainder  may  be  barred 
by  a  surrender,  without  a  recovery.  Cont  2  Ver.  184.  R.  ace 
2  Ver.  226. 

(B  3.)  By  what  words  an  estate  tail  shall  be  created. 

An  estate  tail  ought,  regularly,  to  be  limited  to  a  man  and  the  heirs 
of  his  body  begotten,  (n) 

And 

— — — — -" — — — ' — • —  -  — .  -     .  '  .  — ' 

(/)  Money  directed  to  be  laid  out  in  the  purchase  of  land,  is  considered  in  equity 
as  land ;  and  in  such  a  case,  if  the  land  to  be  purchased  it  directed  to  be  conveycu  to 
a  person  in  tail,^  he  will  be  considered,  in  equity,  as  tenant  in  tail  of  the  money 
till  the  purchase  is  made. 

(m)  1.  Lord  Hardwicke  held,  that  an  annuity  in  fee  simple,  granted  by  the  crown 
out  of  the  fourrand-arhalf  per  cent  duties,  payable  for  imports  and  exports  at 
the  island  of  Barbadoes,  was  merely  a  personal  inheritance,  not  entailable  within  the 
statute  de  donit.  Therefore,  that  being  settled  uix>n  A.  and  the  heirs  of  his  body,  it 
was  a  conditional  fee  at  common  law;  so  that  A.  having  issue  mijriit  alien  it,  and  there- 
by bar  the  possibility  of  reverter.  2  Ves.  170.  —  2.  And  Lord  Thurlow  held,  that  an 
annuity  granted  by  act  of  parliament,  ont  of  the  revenues  of  the  post-office,  re- 
deemable upon  payment  of  a  sum  of  money,  to  be  laid  out  in  land,  was  a  personal 
inheritance  only,  not  entailed  within  the  statute  de  donit;  for  that,  notwithstand- 
ing the  power  reserved  to  the  crown  of  laving  it  out  in  land,  the  parties  had  a  right 
to  treat  it  as  an  annuity;  and  the  court  or  chancery  would  not  keep  the  objection,  of 
its  being  land,  in  contemplation  from  century  to  century,  because  of  the  possi- 
bility ofiubstituting  the  money  in  the  place  of  the  annuity,  i  B.  C.  C.  P.  377.  — -  3.  And 
a  limitadon  of  personal  property,  after  a  description  that  would  raise  an  entail  express 
or  implied  in  real  estate,  is  void;  and  the  person  who  would  be  tenant  in  tail, 
takes  tne  absolute  interest    3  Ves.  99.    S  Mer.  189. 

(n)  \.  This  word  ^gotten,  says  Lord  Coke,  may  in  many  caaes  be  omitted,  or  ex- 
pressed 
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And  dierefore,  if  it  be  limited  to  a  man  and  his  issues,  he  has  it 
onlj  fer  life ;  for  the  word,  heirs,  is  as  necessary  as  to  an  estate  in 
fee  siii]q)le :  fbr^all  estates  tail  were  fee  simple  conditional  at  the  com- 
mon law.     Co.  L.  20  a.     2  Inst.  334.     1  Rol.  837.  1.  30. 

So  a  gift  to  a  man  et  semini  suoj  does  not  make  an  estate  tail.  Co. 
L.20.b. 

Or,  to  a  man  et  exituis^  or,  prolibus  de  carpore  suo.     Co.  L.  20.  b.  (o) 

Or,  to  the  issues  male  of  his  body.     1  Co.  103.  b. 

Or,  to  the  survivor  having  issue  male,  and  to  the  issue  male  of  such 
issue  male.     R.  1  RoL  837.  1.  35. 

So  a  gift  to  a  man  and  his  heirs  male,  or,  heirs  female,  does  not 
make  a  tail,  but  shall  be  a  fee  simple :  for  it  does  not  limit  of  what 
body  the  heirs  ought  to  issue.     Co.  L.  27.  a.    Lit.  S.  31.    Vide  infra. 

Or,  to  a  man  and  his  heirs  male  lawftilly  begotten.     R.  Cro.  £1. 478. 

Or,  to  him  and  his  heirs  of  the  body  of  his  sister  lawfully  begotten: 
ibr  he  cannot  many  his  sister.     R.  1  And.  310.  (p) 

Though  limited  by  way  of  use.  1  Rol.  837.  1.  30.  R.  Mo.  424. 
OoL  EL  478.  (q) 

So 


by  the  like»  and  yet  the  estate  in  tail  is  good ;  as  haredHnu  de  came,  hieredibiu 
de  ee,  kttredP  qmoe  dtk  conHgenif  &c.  as  is  aforesaid ;  and  where  the  wprd  of  Littleton 
lered,'  or  *  begotten/  proereatis,  yet  if  the  word  be  procreandii,  or  quot  pro^ 
the  estate  in  tail  is  good ;  and  as  procretdu  shall  extend  to  the  issues  begot- 
rardsy  so  procreandk  shall  extend  to  the  issues  bcsotten  before.— 8.  And  the 
8ab}oinSy  lo  E.  3. 19^ adjudged  accordingly.  Hal.  SiSS.— 3.fiut  itis held,  that 
the  words  were  ta  potientm  procreandit,  sons  bom  before  shall  be  excluded  on 
TT— *tf  of  the  peculiar  force  of  m  potterum.    Adj.  M.  S6  Eliz.  B.  R.  3.    Leon.  87. 

(o)  1.  To  thb  passage  the  annotator  has  annexed  the  following :  But  devite  to  one  ei 
WrydHw  leffiime  proereatk  is  taH.  H.  43  Eliz.  C.  B.  rol.  1408.  L.  Moor's  case, 
^lU;bmtcomxkbyaei  executed.  7  Rep.  41.  b.  Dormer's  case.  —  S.  If  lands  be  limited 
by  deed  to  the  use  of  J.  8.  ei  kteredum  nuuctilarum  Muorum  legitime  procreatorum,  re- 
mmnder  over,  it  b  a  fee  simple ;  but  if  it  be  hteredum  nuucnlorum  de$e,  or  in  En^isls 
the  han  of  him  lawfidly  begotten,  eqMdally  where  there  is  a  remainder  over,  it  is 
taiL  7  Ktf.  41.  Bedell's  case.  Dormer's  case.  H.  38  Eliz.  B.  R.  rol.  739.  HaL  MSS. 

(p)  u  Df  savs  Loid  Coke,  tenements  be  given  to  a  roan  and  to  a  woman  being  not  his 
wife,  wad  to  tne  hen  male  of  their  two  txMies ;  thevhave  an  estate  tail,  although  thev 
he  not  amtried  at  that  time  Go.  Litt.  25.  b. — S.  To  which  the  annotator  frcni  Hal. 
MSS.  ioljoiiis,  if  hnsband  and  wife  are  divorced  a  macafo,  they  are  only  tenants  for  life  ; 
fiartlielawdoesnotpieniniethatthey  will  many  again.  7H.4. 16.  sH.6. 43. — 
J.  Biit»  oaotnittes  LonlCok^  if  lands  be  ghren  to  a  man  and  two  women,  and  the  heirs 
of  thdr  boifies  begotten,  in  this  case  they  have  a  joint  estate  for  life  and  evei^  of  them 
a  weeeml  inhcfiUnce^  because  they  cannot  have  one  issue  of  their  bodies,  neither  -shall 
ifaete  be  by  any  eonstmction  a  possibili^  upon  a  possibility,  viz.  that  he  shall  many 
tbe  mm  firit  mid  then  the  other.  —  4.  To  which  the  annotator  subjoins  from  Hal.  MSS., 
here  k  canaoi  be  tail,  for  the  uncertaintv  ndiich  of  them  he  will  many  first.  But  if 
a  ^tt  was  to  A.  and  B.  a  feme  sole,  and  to  the  heirs  of  their  bodies,  remmnder  to 
A.,  mid  C.  a  feme  sole,  and  to  the  hcvs  of  their  bodies,  it  is  taiL  — 5.  Lord  Coke 
adds,  said  the  same  law  it  is,  when  land  u  gifen  to  two  men  and  one  woomn,  and  to 
the  heiw  of  their  bodies  b^^otten. 

(f)  I.  It  is  affirmed  by  Lord  Coke,  in  llnst  l9.b.,  that  by'the  statute  of  uses,  the  land 
is>  as  it  were,  appropriated  to  the  tenant  in  tail,  and  to  the  heirsof  his  body;  and  there* 
that  if  an  estate  be  made,  mdmr  before  or  since  the  statute,  to  a  man  and  the 
of  his  body,  either  to  the  use  of  another  and  his  heirs,  or  to  the  use  of  himsdf 
fais  bcirs,  mt  limitation  of  use  is  otteiJy.  vmd  For>befoie  the  statute  he  could 
not  have  execnted  the  estate  to  the  use.  Amso  was  it  adjudged  in  aa^^^vdlMmr^lrNkff. 
between  John  Cowper,  plaintiir,  and  Thomas  PlaAklin,  &c.  ddendant  —  s.  To  which 
the  aaDOMtor  mbfoiBs,  but  in  Godbolfs  re^rt  of  FhmUm  aad  Cowper,  it  is  said 

to 
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So  the  use  of  a  fine  to  A.  and  his  eldest  son  and  the  heirs  male  oF 
the  son,  does  not  make  an  entail  in  A.     R.  1  Leo.  212.     Cro.  £1.  220. 

So^  if  he  has  an  express  estate  for  life,  he  shall  not  take  a  tail  by  im- 
plication: as,  if  a  copyhold  be  surrendered  to  A.  and  B.  for  life,  and 
for  want  of  issue  of  B.,  to  D.  and  his  heirs :  B.  has  not  a  tail :  for  he 
had  an  estate  expressly  limited  for  life.     R.  Jon.  S42. 

But  if  a  man  gives  an  estate  tdl  to  A.  remainder  to  B.  inform&pnS'- 
dictd ;  B.  has  an  estate  tail     Co.'L.  20.  b.     1  RoL  838.  1.  S5. 

If  he  had  given  an  estate  to  A.  and  the  heirs  male  of  his  body,  with 
a  power  of  revocation,  and  afterwards  revokes,  and  gives  the  same 
estate  to  A.  and  his  heirs  male,  paying  500^,  &c.  omitting,  of  his  body; 
it  shall  be  an  estate  tail.     R.  S  Lev.  214. 

So  a  gift  to  A.  and  B.  and  one  heir  (r)  of  their  bodies,  and  one  heir 
of  such  heir  only,  makes  an  estate  tail.  Co.  L.  22.  a*  39  Ass.  20. 
Qu.  Perk.  SectrlTl.  Semb.  cont  PI.  Com.  29.  b.  Semb.  ace.  R^. 
Jud.  6* 

So,  a  gift  to  A*  and  his  heirs,  hahendum  to  him  and  his  heirs,  and 
if  the  donee  dies  without  issue,  that  the  land  shall  revert.  1  RoL  838. 
L  45.  {s) 

Or, 


to  have  been  resolved  that  teaaot  in  tail  midit  stand  seised  to  an  use  expressed,  but 
that  an  use  could  not  be  averred.— 9.  Lord  Bacon  also  ^ves  it  as  his  opinion,  that  an 
estate  tail  may  be  to  uses  tmce  the  statute  for  executing  uses,  and  controverts  the 
reasons  for  doubting  it  before,  fiac  Law  Tracts,  8 vo.  ed.  347.  ~-  4.  See  a  great  number 
of  authorities  upon  this  subject,  in  Vin.  Abr.  Uses,  C. 

(r)  A  limitation  to  A.  and  such  heir  of  her  body  as  should  be  living  at  her  death, 
with  a  remainder  over,  is  an  estate  tail.    8  Vem.  385. 

(#)  1.  If,  says  Lord  Coke,  1  Inst.  81.  a.  a  man  in  the  premises  give  lands  to  another 
and  the  heirs  of  his  body,  habendum  to  him  and  hb  heirs  for  ever,  it  imAh  been  holden, 
that  in  this  case^  he  bath  an  estate  tail,  and  a  fee  emectant.  —  8.  And  so,  it  is 
said,  vice  cersd,  iflands  be  given  to  a  man  and  to  his  heirs  ia  the  premises, 
btAewiwn  to  him  and  the  heirs  of  his  body,  that  he  hath  an  estate  tau,  and  a 
fee  simple  expectant  But  vide  lib.  viiL  fo.  154.  b.,  otherwise  resolved,  itf  paM 
M, — 3.  To  which  the  annotator  subjoins,  the  resolution  in  8  Co.  54.  b.  is,  diat  here  the 
words,  heirs  of  the  body  in  the  habendum^  qualify  the  word  heirs  in  the  premises,  and 
therefore  that  there  shall  be  an  estate  tail  without  any  fee  expectant  See  ace.  Mo. 
^6.  —  4.  In  Cro.  Jac.  476.,  and  a  Rol.  Rep.  19.  ^Z^  such  words  were  adjud^  to  pass  tail 
and  fee  expectant  But  the  case  was  attended  with  circumstances  particularly  shew- 
ing an  intention  to  pass  both  ;  for  there  was  a  reservation  of  tenure  to  the  loni  pva- 
mount,  which  could  not  be  if  only  an  estate  tail  passed  to  the  donee,  and  the  revernon 
had  remained  in  the  donor,  for  Uien  the  tenure  must  have  beoi  of  the  donor.^  Also 
there  was  a  warranty  to  the  grantee  and  his  hein.  However  the  court  intimated, 
that  their  opinion  would  have  been  the  same,  if  these  q>ecial  circumstances  had 
not  occurreii.  —  5.  Where,  says  Lord  C<Ae,  1  Inst.  86.  b.,  a  man  by  deed  gave  lands  to 
Emma  late  wife  of  John  Master,  habendum  et  tenendum  ptwdieL  Emme  et  heeredibui 
Johannes  Matter  de  corpore  efmdem  Emme  procreat ;  in  tnat  case  the  son  and  heur  of 
John  Master  begotten  on  the  body  of  Emma  t(k>k  no  estate  with  Emma  in  the  lands, 
because  he  was  named  after  the  habendum^  — 6.  To  which  the  annotator  subjoins,  from 
HaL  MSS.,  vfhere  one  named  tfier  the  habendum  »haU  take.  H.  15  Jac  Brookes  and 
Brookeb.  In  customary  grant  by  copy,  one  not  named  in  the  premises  being  named 
in  the  habendum^maj  take  a  present  estate.  VenitJ,  S.  et  cepU de  domino,  habatdum^to 
him  and  his  wife  is  good.  —  7.  In  frank-marriage,  a  wife  shall  take  though  named  only 
in^habendum.  l^tt.  S.  17.  4E.  5,4.  5 £.3. 17.  Brief,  703.  —  8.  So  it  seems  in 
render  by  fine  to  B.,  habendum  to  B.  and  C.  his  wife.  8  E.  5. 51.  84  £.  5. 58.  —  9.  So  by 
a  deed  by  wav  of  remainder,  a  stranger  to  the  deed,  thov^  not  named  in  the  pre- 
mises, shall  take.  Litt  S.  883.  8  E.  5. 50.  — 10.  But  otherwise,  regularly,  one  shall  not 
take  a  present  ioterest  jointly  with  another,  unlen  he  be  party  to  the  deed  and  oained 

II  in 
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Or,  with  warranty,  to  A.  and  his  heirs,  and  if  he  dies  without  heir 
of  bis  body,  remainder  to  B.     R.  1  Rol.  839.  L  5. 

Or,  to  A.  and  his  heirs,  and  if  he  dies  without  issue  of  his  body,  to 
a    R.  5  Mod.  268.     R.  3  Leo.  5. 

So  the  words,  of  his  body,  are  not  necessary,  if  there  are  words 
tiDtanxNuit :  as,  if  agiftbe  to  K.  et tueredibus  de came  sud.  Co.  L.  20.  b. 

Or,  to  A.  et  lueredibus  de  se.     Co.  L.  20.  b. 

Or,  to  A.  and  the  heirs  male  of  the  said  A.,  lawfully  begotten.  R. 
7C0.4I. 

Or,  die  heirs  which  A.  de  prima  uxore  procrearet.  Co.  L.  £0«  b. 
1  Rol.  837.  L  20. 

Heirs  which  sibi  coniigerit.     Co.  L.  20.  b. 

The  beirs  by  A.  procreatis  w  procreandis.    Co.  L.  20.  b. 

And  procreandis  extends  to  issues  bom  before,  as  well  as  procreatis  to 
issnes  afterwards.     Co«  L.  20.  b« 

To  A.  for  life,  and  afterwards  to  the  heirs  of  A.  procreatis  or  prC'- 
ereandisy  and  for  want  of  such  issue,  to  B.  shall  be  an  estate  tail  to  A. 
R.  1  Ch.  R.  213. 

So  a  gift  to  A.  and  his  heirs,  and  if  he  dies  without  hdr  of  his  body, 
that  it  n-rert  to  the  donor.     Co.  L.  21.  a.  (t) 

So  a  fisoSment  to  the  use  of  B.  and  his  heirs  in  perpetuuMj  and  in 
defiuilt  of  issue  of  the  body  of  B.  to  the  right  heirs  of  the  feoffor ; 
Bu  has  only  an  estate  tml :  for  the  use  shall  be  construed  according  to 
the  intent.     R.  Carth.  343.     5  Mod.  267* 

So  sometimes  a  limitation  to  the  heirs  of  the  body  of  another,  makes 
an  estate  tail :  as,  to  A.  and  the  heirs  of  the  body  of  his  fiither,  though 
his  fiohn*  be  dead.     Lit  S.  30^     Co.  L.  27.  a. 


ia  the  premisei.  8  B.  S.  Feoffbaents,  Litt.  S.  7S1.  5  H.  6. 18.  S7.  16£.  S.  Ass.  S91. 
Trb.  16  Jac  rot.  1089.  Greenwood  and  Tyler,  Hob.  314. — 11.  But  if  by  deed  indented 
«r  ^tA  A.  grants  the  manor  of  S.  habendum  to  B.  ei  harediAtai  it  is  eood  though  he 
«»  voft  aamed  in  the  premises.  Hal.  MSS.  — 12.  The  annotator  adds,  see  the  case'  of 
fro'jfccs  and  Brookes,  cited  by  Lord  Hale,  in  Cro.  Jac  434.,  aqd  9  Ro.  Abr.  66  67., 
ad  Vin.  Abr.  Grant,  K.  a.  in  which  two  last  books  there  are  many  other  cases  rela- 
tire  to  the  same  subject.  —  13.  See  further  Co.  Litt  7.  a.  where  Lord  Coke  writes,  that 
if  A.  gires  land  to  hold  to  B.  and  his  heirs,  it  is  good,  though  he  u  not  named  in  the 
prtsobcc ;  to  which  Lord  Hale  adds,  but  gift  in  the  premises  to  A.  habendum  to  A.  and 
fi.  b  Toid  as  to  B.  M.  85  £liz.  Ow.  Tid.  Co.  Litt  6.  a.  Plowd.  Comm.  156.  Throg- 
■ortoo's  case.  HaL  MSS.  —  1 4.  He  continues,  see  aUo  ante,  where  Lord  Coke  describes 
the  oAce  of  the  habendum^  on  which  Lord  Hale  gives  the  following  annotation.  It  is  not 
■eces>ar/  to  repeat  the  thing  jpinted,  it  being  sufficient  that  it  is  named  in  the  premises. 
U.  44  £lix.  B.  K.  Hill  and  Giles  adjudged  one  not  named  in  the  premises  shall  not  take 
br  the  kmtcndum^  unless,  first,  in  c&>e  of  Frankmarriage,  Litt  S.  17. ;  secondly,  In  case 
fiir  grant  by  copy.  T.  15  Jac.  B.  R.  Brooke's  case.  Cro.  Jac.  434  ;  thirdly,  m  case  of 
a  reaaiader.  — 15.  Lease  to  husband  and  wife,  habendum  to  the  husband  for  ten  years ; 
tils  wile  takes  nothing.  T.  31  Eliz.  Mo.  —  16.  So  lease  of  the  site  of  a  rectory  and  all 
atbes  appertaining  to  it,  habendum  the  site  cum  pertin.  for  twenty  years,  the  tithes  pass 
flaly  at  wilL  H.  S8  £lis.  Mo.  S2£  Carye's  case.  —  17.  Grant  to  A.  and  B.,  habendum 
to  A.  for  yeara,  remainder  to  B.  for  years,  is  good ;  but  lease  of  two  acres  to  A.  and 
Bl  kakcmdum  ooe  acre  to  A.  for  yean,  the  other  to  B.  for  years,  is  bad.  T.  4  £lis. 
Vide  Hob.  17S.  Hal.  MSS.  — 18.  He  concludes  by,  see  contra  to  this  last  qaae.  Mo.  86. 
ky  Brova,  mrgmtndo.  — 19.  For  other  instances  of  difierence  between  the  premises  and 
Wmrfov,  particolarly  where  the  former  has  been  JohU  the  hitter  several.  See  Mo. 
45.  247. 88a  Vide  mfra.  Fait. 
(<  )  la  a  note  in  P.  Wms.  57.,  Lord  Keeper  Wright  puts  the  case  of  a  aift  by  deed 


10  ooe  aad  his  iarr,  and  if  he  die  ynihoui  issue,  remainder  over,  and  hoIoSy  4nat  tha 
Midi  cestraia  the  former,  and  convert  the  fee  into  a  tail 
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To  the  grandfather,  and  the  heirs  of  the  body  of  his  son.  Co.  L, 
30.  b. 

,    But,  to  the  son  and  his  heirs  of  the  body  of  his  fikther,  or  grand- 
fiither,  is  repugnant  and  void.     Co.  L.  27.  a.  (u) 

So  a  gift  to  A.  and  the  heirs  of  her  body  by  B.  her  husband  (then 
dead)  b^ffotten ;  though  A.  has  it  only  for  life,  yet  there  shall  be  an 
estate  tau  to  tlie  heirs  of  A.  by  B.  and  it  shall  vest  in  the  son  of  A.  by 
B.  and  upon  his  death  without  issue,  shall  descend  to  his  sister,  as  heir 
of  the  body  of  A.  by  B.     Co.  L.  26.  b. 

So  an  estate  for  life,  remainder  to  the  heirs  male  of  the  body  of  his 
grand&ther;  the  heirs  male  of  the  grandfather  all  take  an  estate  by  way 
of  remainder  in  tail.  Per  3  J.  4.  cont.  Dy.  15f>.  Dub.  Cro.  EL  109. 
2  Leo.  25. 27.  Ace.  Co.  L.  220.  a.  R.  ace.  Cro.  Car.  24.  Ace.  1  Mod. 
226.  287.     2  Mod.  207. 

But  if  A.  has  a  son  and  a  daughter,  a  gift  to  the  daughter  and  the 
heirs  female  of  the  body  of  her  &ther,  is  void ;  because  sSie  ia  not  heir. 
Co.L.26.     Vide  post,  (B8.) 

So^  by  devise,  an  estate  tail  shall  be  created  by  words,  which  are  not 
sufficient  for  it  in  a  grant.     Vide  Devise,  (N  5,  6.) 

Or,  by  act  of  parliament.     Jon.  105. 

(B  4.)  Tail  general,  what  shall  be. 

Tenant  in  tail  is  in  two  manners :  in  tail  general  or  special.     Co.  L. 

19.  b. 

Tenant  in  tail  general  is,  where  lands  are  given  to  &  man  and  the 
heirs  of  his  body,  generally,  without  restriction.     Lit  S.  14. 

Or,  to  a  man  and  the  heirs  male  or  female  of  his  body.  Co.  L.  25.  b. 

(B  5 J)  Tail  special,  what  shall  be. 

Tenant  in  tail  special  is,  where  the  gift  is  specially  restrained  to  some 
heirs  of  his  body,  and  does  not  go  to  all  the  heirs  of  his  body  in  gene- 
ral :  as,  if  land  be  given  to  husband  and  wife,  and  the  heirs  of  their  two 
bodies.     Lrt.S.  16. 

Or,  to  A.  and  B.  (not  married)  and  to  the  heirs  of  their  two  bodies^ 
is  a  good  tail,  for  the  possibility  of  a  marriage  between  them.      Co.  L. 

20.  bw  25.  b*     Vide  supra,  (B  3.)  in  notis. 

Or,  to  the  husband  of  A.  and  the  wife  of  B.  and  the  h«rs  of  their  two 
bodies.     Co.  L.  20.  b.     1  Co.  120.     Co.  L.  25.  b. 

So,  if  a  gift  be  to  A.  and  the  heirs  male  of  his  body,  it  is  a  special 
tail.     Lit  S.  21. 

Or,  to  A^^nd  the  heirs  female  of  his  body.     Lit.  S.  22. 

Or,  to  husband  and  wife  and  the  heirs  males  of  their  bodies.  Lit  S. 
25. 

To  A.  and  his  heirs  upon  such  a  wife  begotten.  Lit.  S.  29.  (jt) 
R.  1  And.  SIO. 

If 
■  II.*     'I        I.I  m       •     <        I 

(n)  1 .  And  he  takes  a  fee,  ibid.  ~~  2.  Tet  gift  to  and  Mi  heirs  of  the  body  of  B.  his 
wife,  who  is  dead,  is  tail.  19  H.  4. 1.  Rationem  diverntatit  qutere^  for  the  second  son  is 
his  heir  of  the  body  of  the  father.    Hal.  MSS.    Ibid,  in  notis. 

(x)  1,  It  has  been  sud,  says  Lord  Coke,  Co.  Litt.  ibid.,  that  if  a  man  siTe  land  to 
another  and  to  his  heirs  of  the  body  of  such  a  woman  lawfully  begotten,  that  this  is  no 
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If  m  gift  be  to  husband  and  wife.with  a  limitation  to  the  heirs  of  their 
bocbs  equally,  both'  have  an  estate  talL     Co.  L.  26.  a. 

Or,  to  husband  and  wife,  and  the  heirs  which  the  husband  shall  beget 
opoa  the  body  of  bis  wife.     Lit«  S.  28.  {y  )     Lane,  17. 

Or,  heirs  upon  the  body  of  the  wife  by  the  husband  b^^otten.     R. 
YeLlSl.     Vide  infra. 

Or,  to  the  heirs  of  the  body  of  the  wife  land  of  the  body  of  the  hus- 
hnd.     R.  Yel.  131. 

But  if  it  be  to  huab«id  and  wife,  and  the  heirs  of ithe  body  of  the  hus- 
hnd;  he  only  has  a  tail,  and  the  wife  for  life.    Lit.  S.  26,  27.  [z) 

Or, 


tail  for  the  uncertainty  by  whom  the  hdn  shall  be  begotten,  for  that  the  bro- 
ths of  the  donee,  or  other  cousin,  may  have  issue  bv  the  woman,  which  may  be  heir 
to  the  dbnee,  and  estates  in  tail  roust  be  certain.  Therefore,  that  Littleton  to  make 
it  pUn,  IB  sdl  his  (»ses  added  to  these  words  '  his  heirs,*  *  which  he  shall  engender.* 
M  that  opinion  is,  since  Littleton  wrote,  over-ruled,  and  that  estate  adjudged  to  be  an 
citMe  tail,  and  begotten  shall  be  necessarily  intended  begotten  by  the  donee.  —  S.  So, 
SHiMNBi  tbe  annotator,  from  Hal.  MSS.,  gift  to  A.  and  the  heirs  which  her  husband 
wl beget  of  her  body,  is  tail  in  the  wife;  and  yet  it  is  not  said  her  heirs,  nor  heirs 
tf  Act  body.    41  E.  9.  24.   Hal.  MSS. 

(s)  And  they  have  in  such  case  the  same  estate,  as  where  lands  were  given  to  them 
ad  the  heirs  of  their  two  bodies  begotten.    Ibid,  in  notis. 

(s)  1.  Bat,  says  Littleton,  s.  S8.,  if  Umds  be  given  to  the  husband  and  the  wife,  and  to  the 
kas  which  the  husband  shall  beset  on  the  body  of  the  wife,  in  this  case  both  of  them  have 
sa  crtMe  tail,  because  this  wordneirs  is  not  limited  to  the  one  more  than  to  the  other. — 
iDjpoQ  which  Ld.  Coke  observes,  this  word  heirs  is  nomen  operatwwn.  To  which  of  the 
doaees  it  is  limited,  it  createth  the  estate  tail,  but  if  it  incline  no  more  to  the  one  than 
to  the  other,  tbeiv  both  do  take,  as  here  Littleton  putteth  the  case.  And  therewith 
seeordeth  the  case  of  5  £.  3.  [98]  where  it  appeareth  quod  Robertus  de  S.  dedU  Johanni 
ie  MipmHis  et  MatikUe  mxori  cftu,  et  heremw  quoi  idem  Johannes  de  corpore  iptius 
M^UeefToerearei,  &c.,  and  this  adjudged  to  be  an  estate  in  especial  tail  in  them  both, 
beaoie  ate  estate  is  equally  tailed  to  the  heirs  of  the  baron  as  to  the  heirs  of  the  wife. 
^9.  To  which  the  annotator, from  HaL  MSS.,  subjoins.  Vide  Hob.  c.  US.  p.  84.  Gift 
tshasbaad  and  wife  for  their  lives,  and  after  their  decease  to  the  heirs  of  the  body  of 
the  "^nfhT"*^  proereamT  ntper  corma  of  the  wife,  is  tail  only  in  the  husband,  and  the 
vife  hath  ooly  for  life ;  and  it  is  the  same  with  kasredUnu  of  the  husband  de  corpore  of 
thehnsbaiid  on  the  wife  procremd*  Skete  and  Oxenbridge.  —  4.  SoTr.  6  Jac.  B.  R. 
K^ps  and  Bonham,  land  limited  to  husband  and  wife  for  their  lives,  and  after  their 
decease  hteredibus  of  the  body  of  the  wife  by  the  husband  to  be  be^tten ;  it  is  tail 
aaly  io  the  wife.  But  it  was  agreed  that  if  it  had  been  to  the  heirs  which  the  husband 
sboald  beget  on  the  body  of  the  wife,  or  to  the  heirs  of  the  body  of  the  wife  and  of  the 
body  of  the  husband  to  be  begotten ;  it  had  been  tail  in  both.  —  5.  8  R.  9.  Tail.  59.  Gift 
to  the  hnsbaad  and  wife,  and  to  the  heirs  of  their  bodies  issuing,  and  if  the  wife  obierU 
av  Atfyrdiftat,  yet  tail  in  both.  — 6.*is£.  S.  Variance,  77.  9  £.  5.  64.  Ibid.  95.  Land 
^vea  to  faosband  and  wife,  and  to  the  heirs  of  the  body  of  the  husband,  and  if  husband 
sad  wife,  ohierii  tine  h^eredihtu,  into  eoiproereatit  remainder  over;  yet  it  is  tail  general 
ia  the  hasband  only. — 7.  Land  given  to  the  husband  and  wife  and  to  the  heirs  of  the. 
sad  of  the  bodv  of  his  wife  to  be  begotten ;  it  is  only  tail  in  the  husband.  Hie 
f9.  Yet  if  ^t  be  to  the  husband  and  wife  and  to  the  heirs  of  the  body  of  the 
by  the  hosband  to  be  be^tten,  the  tail  is  only  in  the  wife.  His  heirs  appropriate 
m  the  first  caee,  of  the  body  in  the  second  case.  Hal.  MSS. — 8.  But  where,  adds  the 
sBBOtator,  the  gift  » to  the  wife  only  and  to  the  heirs  of  the  body  of  the  husband^ 
then  the  ttU  n  not  in  other,  of  which  Ld.  Hale  ^ves  the  following  case  as  an  instance* 
— 9.  Keca.  pL  165 1  Sir  Leventhoipe  Franck's  case.  Land  given  to  the  wife  for  life, 
■  B  'iiiFi  ■  to  the  heirs  of  the  body  of  the  husband  on  the  IxMy  of  the  wife  to  be  bo- 
fottcB.  Ruled  that  b  not  tail  executed  ommno  in  the  wife,  but  a  contingent  remainder 
n  the  heir  of  the  husband's  body,  it  beine  limited  to  the  heirs  of  the  husband's  body  ; 
sad  that  as  the  wife  died  in  the  life  of  her  husband,  the  remainder  was  void.  HaL 
MSS.—  la  The  same  case,  headds,  b  reported  by  the  name  of  Gossage  and  TayIor,in 
%tfL  915.,  bat  there  the  remainder  is  diilerentlyexpfetsed ;  for  it  is  not  to  the  heirs  of 
the  bedbs  of  both  in  direct  terms,  but  it  is  to  the  use  of  the  heirs  to  be  begotten  upon 
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Of)  to  husband  and  wife,  and  the  heirs  of  the  body  of  the  wife;  slie 
has  an  estate  tail,  and  the  husband  for  life.     R.  2  Cro.  475.  (a) 

Of,  to  the  heirs  of  the  body  of  the  wife  by  the  husband  begotten. 
Lit.  S.  28.     Dub.  Lane,  17.     Vide  supra. 

Or,  the  heirs  of  the  body  of  the  wife  by  the  husband  and  B.  begotten. 
Yel.  131. 

Or,  to  husband  and  wife  for  life,  and  afterwards  to  the  heirs  of  the 
body  of  the  wife  by  the  husband  begotten.     R.  Yel.  131.     Vide  supnu 

Or,  to  the  heirs  of  the  body  of  the  husband  upon  the  body  of  the  wife 
begotten ;  the  husband  only  has  the  taiL     R.  Hob.  84. 

So,  if  it  be,  to  the  heirs  of  the  husband  de  corpore  suo  super  corpus  of 
the  wife.     Hob.  84. 

<So  a  gift  to  husband  and  wife  and  the  heirs  of  the  body  of  the  sur- 
Tivor,  gives  a  tail  only  to  the  survivor.     Co.  L.  26.  a. 

A  gift  to  two  husbands  and  their  wives  and  the  heirs  of  their  bodies, 
makes  a  joint  estate  for  life  with  several  inheritances,  viz.  of  a  moiety  ta 
one  husband  and  wife  and  their  issue,  the  other  moiety  to  the  other 
husband  and  wife  and  their  issue.     Co.  L.  25.  b. 

So  a  gift  to  B.  and  two  women,  or  vice  versa,  makes  a  joint  estate  fer 
life^  with  several  inheritances  to  each.     Co.  L.  25.  b. 

(B  6.)  Gifl  in  frankmarriage. 

A  gift^  in  frankmarriage  is,  when  a  man  gives  lands  or  tenements  to  h 
man  with  his  daughter,  or  other  of  his  blood,  in  irankmarriage.  Lit* 
S.  17. 

So,  if  a  gift  be  to  A.  habendum  in  liberum  maritagtum  cumjUid  sud  ; 
so  that  the  woman  is  only  named  after  the  habendum.    Co.  L.  21.  a.  (6) 


the  body  of  Susannah  by  Leventhorpe  her  husband ;  which  most  probably  were  the 
words  of  the  remainder ;  for  Glynn's  argument  io  favour  of  the  wife  having  an  estate 
tail,  appears  to  have  been  founded  upon  the  remainder's  not  pointing  expr^y  to  the 
heirs  or  either.  — 11.  After  SirLeventhorpe  Franck's  case.  La.  Hale  puts  a  quere,  and 
then  adds,  ?.  3  E.  5.  Forroedon,  8.  Land  given  to  J.  S.  ex  tueori  ma  guam  pottea  de^ 
ipansaveritet  haeredAuide  eorporibus  eorum  ;  the  wife  takes  nothing,  because  not  known 
at  the  time;  but  it  is  a  tall  in  the  husband.  Yet  nota,  h^Btedibua  de  corporihus  ;  if  the 
wife  had  taken  an  estate,  it  had  been  a  tail  in  both.  Hal.MSS. —  IS.  According  to  this 
case,  be  continues,  the  tail  is  in  the  husband,  though  the  wife  takes  no  estate,  and  the 
tail  is  expressly  to  the  heirs  of  the  bodies  of  both.  But  this  is  more  than  was  contended 
for  by  the  counsel  for  the  wife's  estate  tail  in  Gossage  and  Taylor,  who  admitted  the 
contrary  to  have  been  settled  by  the  case  in  Dy.  99.  pi.  64.,  arid  by  Lane  and  Pannell^ 
which  is  in  1  Ro.Rep.  S38.  Si 7.  and  458.— 19.  See  also  contra.  Lit.  s.  352.,  and  the  case 
of  Frogmorton,  on  the  demise  of  Robinson,  against  Whaney,  in  8  Wils.  125  and  144.^ 
where  on  a  surrender  of  copyhold  lands  to  A.  whom  the  surrenderer  intended  to  marry^ 
and  to  the  heirs  of  their  two  bodies,  it  was  adjudged,  that  the  wife  took  for  life,  with  a 
contingent  remainder  to  the  heirs  of  the  bodies  of  her  and  her  husband. 

(a)  1.  Lit.  s.  98.-8.  In  pleading  seisin  of  such  an  estate  in  husband  and  wife,  it  shall 
be  aileeed,  that  they  were  seised  together  and  to  the  heirs  of  the  body  of  the  wife  in 
her  right,  and  not  that  they  were  seised  of  the  freehold  or  fee  tail.  Fer  Fitzfaierbert^ 
97  H.  8.  91.  b. 

{b)  1.  To  which  the  annotator  subjoins  from  Hal.  MSS.  this  case.  Dedi  et  coneesn 
Johama  White  in  liberum .  tnariiagium  Johanrue  JUia  nma  habendum  dido  Johanm  cum 
Ik^redibus  tvu  in  perpetuum  de  camtaii  domino  feodi;  and  warranty  to  him  and  his  heirs. 
Ruled,  that  it  is  ndther  tail  nor  frankmarriage,  but  fee  simple  only  in  the  husband,  and 
nothing  in  the  wife.  M.  99  ^  94  £1.  C.  B.  Webb  and  Porter.  Vide  contra  59  £.  K 
Tail  95.,  but  45  £.  Z.  90  agrees.  —  2.  And,  he  adds,  see  ace.  thb  same  case  in  Ow.  96.* 
Oodb.  18.    The  same  case  is  cited  in  Ma  643.  pi.  886. 

Sof 
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«^  if  a  fpR  be  to  A.  in  libenan  mariiagium  B.Jllitt,  without  sayini^ 
amJOia.      R.  Ow.  26.     Godb.  18. 

So  a  gift  to  a  woman  with  a  son  in  frankmarriage  is  good.  Co.  Lnt 
Si-  b. 

So  a  gift  after  marriage,  as  well  as  before.  Co.  L.  21.  b.  R* 
fiafc.  19.  (c) 

And  a  irift  to  a  man  with  a  widow,  as  well  as  with  a  viririn.  Co.  L< 
21.  b. 

So  the  ^ift  shall  be  good,  though  a  remainder  be  limited  to  a  stranger 
in  tail,  if  uie  reversion  be  to  the  donor.     Godb.  20. 

ETciy  inheritance  which  lies  in  tenure  may  be  given  in  frankmar- 
na^ :  As,  lands  and  tenements,  in  reversion,  as  wdl  as  in  possession; 
Co.  L.  «1.  b. 

A  rent-service,  charge,  or  seek.     Co.  L.  21.  b.  {d)  * 

If  a  gift  in  frankmarriage  takes  effect,  it  shall  not  be  destroyed, 
though  the  donor  afterwards  assigns  the  reversion.     Godb.  20. 

By  a  gift  in  frankmarriage,  the  donees  have  an  estate  in  special -tail 
to  them  and  the  heirs  of  their  bodies  begotten,  without  other  words. 
Lit  S.  17.     Godb.  19. 

And  the  donees  hold  freely  of  the  donor  till  aft;er  the  fourth  degree* 
Godb.  19.     Lit  S.  19.    Vide  Cp.  L.  21.  b. 

And  therefore^  if  a  rent  be  reserved  upon  the  ^ft,  it  does  not  take 

Sect  till  the  fourth  desree  past     Co.  L.  21.  b.     1  Rd.  840. 1.  45.  (e) 

Bat  a  gift  without  the  word,  frankmarriage,  is  not  supplied  by  any 
words  tantamount :  As,  if  it  be  given  in  connubio  ab  ontni  servitio  sduto. 
Ca  L.  21.  b. 

So,  i^  liberumj  only  be  omitted.     Per  Dy.  Godb.  19. 

So  a  gift  in  frankmarriage  is  not  good,  if  it  be  not  with  some  of  the 
blood  of  the  donor.     Co.  L.  21.  b.     Godb.  19. 

Or,  if  it  be  of  a  thing  which  lies  not  in  tenure.     Co.  L.  21.  b. 

Or,  if  the  tenure  be  not  of  the  donor :  and  therefore,  a  gift  in  frank- 
marriage, the  reversion  to  a  stranger,  passes  only  an  estate  for  life. 
Co.L.21.b.     Godb.  20.  (/) 

So^  if  the  reversion  was  limited  to  themselves^.  Co.  L.  21.  b.  1  RoL 
8*0.  L  50. 

So,  before  the  st  27  H.  8.  cestt^y  que  use  could  not  make  a  gift  in 
finnkmarriage ;  because  the  reversion  was  in  the  feoffees.    Co.  L.  21.  b. 


(e)  Dy.  147.    Co.  Lit  176.  a. 

id)  I.  A  comiDOB.  Ibid.  —  2.  14  £.  2.  Aid.  I.  Reversion  granted  by  two  in  frank*. 
iBirnage.    Vide  4  £.  3,  4.    86  £.  3.  Tail  87.    Hat.  MSS.    Ibid  in  notis. 

(r)  15  Hen  4.  Mesne,  74.  30  £dw  3.  84.  Gift  in  frankmarriage  salvo  forinseco 
trmiia  qtutd^  the  donee  shall  hold  in  chivalry.  HaL  MS&  The  Annotator'ii 
locei.     Ibid. 

(/)  1 .  The  passage  in  Ld.  Coke  runs  thus :  If  lands  be  given  to  a  man  wid  a  woman 
of  tlic  biood  of  the  donor  in  liberum  maritagium,  the  remainder  in  fee  either  to  a 
or  to  the  donees,  they  have  no  estate  tail,  because  there  is  no  tenure  of  the 


donor. — 2.  To  which  the  Annotator  subioins,  from  Hal.  MSS.,  but  see  the  contrary  of 


dKi^  Pksdi.  40£li2;.  C.  B.  Lord  Bardaye^s  case,  n.  11. — 3.  And  all  the  books  here  ated 
pore,  that  it  is  at  least  an  estate  tail, ' although  no  tenure;  and  it  is  accordingly 
adJB^edy  17  £dw.  5.  65,  Vide  H.  43  £1.  B.  R.  rot.  140.,  between  Lord  Barclaye  and 
the  CoQDtess  of  Warwick.  —  4.  He  adds,  see  S.  C.  in  Mo.  643.  Cro.  £liz.  655^nd  1  RoL 
^.  7^;  but  the  point  of  frankmarriage  is  not  reported  in  the  two  latter  lx>oks. 

C  3  Sd 
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So  a  gift  in  frankmarriage  cannot  be  by  devise :  for  there  is  no  tenure 
created.     Co.  L.  21.  b. 

r 

(B  70  Issue  in  tail ;  how  he  takes. 

llie  issue  in  tail  does  not  take  by  descent  only ;  but  by  the  st.  de 
donisj  as  well  as  by  descent,  and  is  in  performam  donu 

(B  8.)  He  takes  performam  donij  though  he  be  not  heir. 

So,  if  land  be  given  to  B.  and  the  heirs  femab  of  his  body,  (g) 
who  has  a  son  and  a  daughter,  the  daughter  shall  mhmt  performam  doni^ 
though  the  son  be  heir.     Co.  L.  24.  b.  ^ 

But,  r^ularly,  such  special  heir  shall  not  take  by  purchase,  where  he 
is  not  also  heir  general :  As,  if  there  be  a  lease  (or  life,  rem^der  to  the 
heirs  female  of  me  body  of  B.  who  has  issue  a  son  and  a  dau^ter,  the 
daughter  shall  not  take :  for  she  ought  to  be  heir,  as  well  as  heir  female. 
Co.  L.24.b.    Hob.  SI.  (A) 

So,  if  a  remainder  be  to  the  heirs  male  of  the  body  of  B.  who  has  two 
sons,  and  the  eldest  has  issue  a  daughter,  and  dies ;  the  youngest  son 
cannot  have  the  remainder.     1  Co.  95.  b.  103. 

So  a  devise  in  tail,  remainder  to  the  right  heirs  of  males  of  him  and 
of  his  name ;  his  brother  shall  not  take,  ii  there  be  a  daughter  who  was 
heir  general.    R.  Hob.  31.    2  Rol.  416. 1.  30. 

Yet  sometimes,  where  there  is  a  particular  description,  or  designation, 
of  the  person  to  whom  the  remainder  is  limited,  such  special  heir  shall 
take,  though  there  be  another  heir  general :  as,  where  a  man  takes  notice 
by  his  will,  that  he  has  daughters,  yet  devises  land  to  his  heir  male  ;  the 
son  of  his  brother  shall  take.    Cited  1  Vent  381. 

So  a  devise  to  his  eldest  son  and  the  heirs  male  of  his  body,  remain- 


(g)  The  AnnoCator  in  n.  (l)  to  Inst.  25*  a.  tayi,  that  it  is  very  usual  to  create  an 
estate  in  tail  female^  and  that  he  has  seen  an  aigument  in  which  it  was  attempted  to 
be  proved,  that  the  law  of  England  will  not  allow  of  a  descent  through  females  only, 
even  in  the  case  of  estates  tail ;  but  that  other  authors  as  well  as  Littleton  and  Coke, 
mention  tmdi  deseents,  nor,  adds  he,  did  I  ever  hear  any  authority  cited  to  sup|)ori 
the  contrary  doctrine.    Ykle  Plowd.  Quser.  87.  153. 

(A)  1  .Upon  thu  passage,  the  Annotatdr  cites,  in  the  first  instance,  the  following  case:  A. 
hath  issue  a  son  and  a  daughter;  the  daughter  marries  B.,  and  has  issue  two  daughters  ; 
A.  devises  to  his  son,  but  if  he  die  without  issue  my  land  shall  go  to  my  risbt  heirs  of 
my  name  and  posterity,  and  dies ;  the  son  dies  without  issue ;  and  ruled  that  the 
land  shall  not  ^ o  the  uncle,  for  though  of  his  name  he  is  not  heir,  for  the  daughter 
of  the  daughter  is  heir.  H.  1 1  Jac.  C.  B.  Counder  9.  Gierke,  Mo.  863.,  and  Hob.  89. 
Hal.  MSS.  See  the  same  case  in  l  BrownL  189.  —  s.  He  then  observes,  that  this  case  of 
Counder  and  Gierke  is  apparently  cited  by  Lord  Hale  in  confirmation  of  Lord  Coke's 
position,  as  to  the  necessity  of  being  heir  as  well  w  female^  in  order  to  take  by  purchiue 
under  a  limitation  to  the  hevrfemaU  ;  and  it  is  observable,  that  there  is  not  one  word 
in  Lord  Hale's  note  intimating  the  least  disapprobation  of  the  doctrine.  However  it  so 
bappensy  that  in  more  modern  times  the  propriety  of  this  doctrine  has  been  questioned 
by  very  respectable  persons,  who  have  treated  it  as  equaliv  unsupported  by  reason  and 
authondes  of  law.  But,  perhaps,  this  ceiMure  of  Lord  Coke  may  have  been  too 
hasty ;  and  it  may  be  doubted  whether  there  u  a  passage  in  all  his  works,  more  capable 
of  standing  the  severest  test  of  modem  criticism.  He  then  employs  the  remainoer  of 
his  note  in  defence  of  Lord  Coke's  doctrine,  and  in  explaining  the  qualifications  with 
which  it  ought  to  be  understood ;  and  for  this  purpose  he  examines  it^  first  as  a  rea- 
fonabla  rul«  of  constructioB,  and,  secondly,  by  tlic  authorities  and  determine^  cases. 

der 
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derto  ihe  heir  ibale  of  the  devisor,  and  his  hemof  his  body :  a  son  of 
the  derisor  by  a  second  venter  shall  take  the  remainder.  R.  -Cro. 
Car.  24. 

A  devise  to  the  heir  male  of  the  body  of  his  great-grand&ther ;  the 
penoQ  who  is  his  issue  male  shall  take,  though  there  be  a  daughter  who 
is  heir  genend.  Per  Cowper,  1 1  Feb.  3  Geo.  in  Chanc  inter  Newoo-* 
men  ana  Berkham.  But  this  was  in  execution  of  a  trust.  £q.  Ca*  ]  17. 
(Vide  2  Ver.  729.) 

So,  where  a  purdiase  is  by  deed:  as,  if  B.  covenants  to  stand  seised  to 
the  use  of  his  heirs  nude  upon  the  body  of  A.  his  wife  b^otten;  a  son 
fay  A.  his  second  wife  shall  take  the  remainder,  though  there  be  an 
heir  by  the  first  venter.  R.  per  Hale  and  Wyld,  1  Vent  S8L,  Pibus 
and  IdQtford. 

(B  9*)  Must  convey  his  descent  wholly  through  males,  &c^ 

Bat  an  estate  tail  to  a  man  and  the  heirs  male  of  his  body  shall  de* 

end  to  him,  who  can  convey  his  descent  wholly  through  heirs  male  r 
As,  if  he  has  issue  a  daughter,  who  has  issue  a  Son ;  the  son  shall  not 
inherit  by  finrce  of  the  entail.     Lit.  S.  24. 

So,  if  tenant  in  tail  to  him  and  the  heirs  female  of  his  body,  has  issue 
a  mm  who  has  issue  a  daughter ;  the  daughter  shall  not  inherit.  Co. 
L.  25.  a.     2  Ver.  409. 

So^  if  B.  has  an  estate  to  him  and  the  heirs  male  of  his  body,  re* 
nwindpr  to  him  and  the  heirs  female  of  his  body,  and  he  has  issue  a 
SCO  who  has  issue  a  daughter,  who  has  issue  a  son ;  the  son  of  the 
danghter  shall  not  inherit  to  either  entaQ.     Co.  L.  25.  b. 

So^  if  an  estate  tail  be  by  devise;  for  that  does  not  alter  the  nature 
of  the  descent     Co.  L.  25.  a. 

(B  10.)  What  shall  be  a  Reversion. 

In  every  flift  in  tail,  the  reversicm  of  the  fee  simple,  without  saying 
more,  is  in  me  donor.     Lit.  S.  19.  (f)  Vide  Copyhold,  (C  12.) 

The  reversion  is  the  residue  of  the  estate  continuing  in  him,  who 
made  the  particular  estate.     Co.  L.  22.  b. 

Upon  a  sift  in  tail,  by  operation  of  the  st.  W«  2.  1.  d?  doniSf  the 
posnbility  oi  reverter  is  turned  to  a  reversion  in  the  donor.  Co.  L.  22. 
a.     2  Inst.  8S5. 

So,  upon  a  lease  for  life  or  years,  the  lessor  has  the  reversion  conti* 
nning  in  hioL.     Co.  L.  22.  b. 

So,  upon  an  extent  by  statute-merchant,  staple,  recognizance^  or 
Agitf  a  reversicHi  is  left  in  the  conusor.    Co.  L.  22.  b.     Vide  Sti^tfe 

So,  since  the  st  27  H.  8«  10.  If  a  man  makes  a  feoffinent  to  the 
use  of  B.  for  life  or  in  taU,  and  afterwards  to  the  right  heirs  of  the; 
feofibr;  the  reversion  is  in  him :  for  the  use  was  continuing  in  him, 

(i)  L.  And  if  tsoant  in  tul  die  without  issae^  the  donor  or  his  heirs  may  enter  . 
mukthar  reverBon.    Lit  1. 18. — 8.  The  foUowiog  case  is  quoted,  ibid,  in  notis, 
AqsHbLMSS.:  the  issue  in  tail  attainted  Mtn^lNi^rif;  after  the  death  of  the  father 
the  ^baor  eannot  enter,  bat  the  issue  if  pardoned  may  enter,  and  hold  as  special  oc- 
'  to  the  charges  of  the  Either.    S9Ass.  61. 

*  C  4  and 
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and  the  statute  executes  the  possession  to  the  use.  '  Co.  L.  22.  b.  Vide 
Discent,  (A).  (A) 

Or,  to  the  use  of  himself  for  life  or  years,  and  afterwards  to  B.  far 
Oife,  and  afterwards  to  his  right  heirs :  the  feoffor  has  the  reversion  in 
him.     Co.  L.  22.  b.     R.  3  Lev.  406.     R.  Sal.  591. 

S09  if  husband  and  wife  'levy  a  fine  to  the  use  of  the  husband  for 
Jifei  remainder  to  A.  for  life,  remainder  to  the  right  heirs  of  the  hus- 
band; the  husband  and  A.  die  in  the  life  of  the  wife;  she  shall  have  it» 
and  not  the  heir  of  the  husband :  for  it  was  a  reversion,  and  not  a  re- 
mainder.    Cont.  per  3  J.  but  Ch.  J.  Dy.  and  Ch.  B.  ace.  Dy.  237.  b. 

But  if  a  man  leases  land  for  years,  there  is  not  any  reversion  till  the 
lessee  liters,  or  the  lessor  waives  the  possession.     Co.  L.  46.  b. 

So,  if  a  feoffment  be  to  the  use  of  the  feoffor  in  tail,  and  afterwards 
to  the  feoffee  and  his  heirs ;  the  feoffee  has  not  a  reversion,  but  a  re- 
mainder.    Co.  L.  22.  b*  *  . 

So,  if  a  grant  be  of  a  prebend,  donative,  hospital,  &c»  no  reversion 
remains :  for  the  prebendary,  &c  has  the  whole  estate,  though  upon 
his  death  it  remains  in  the  patron.     R.  Ca.  Ch.  214. 

(B  11.)  Of  what  Account. 

A  reversion  upon  an  estate  tail  is  of  no  great  account,  for  it  may  be 
docked  by  a  common  recovery. 

(B 12.)  By  what  words  it  passes. 

If  a  man  grants  the  reversion  of  his  land,  that  is  sufficient  to  pass  his 
reversion. 

So,  if  he  grants  the  land  itself,  the  reversion  passes ;  for  when  he 
grants  the  land,  it  cannot  be  intended  that  he  would  not  grant  his  re- 
version.    R,  10  Co.  107.  a.     D.  Vau.  83.     PL  Com.  433.  b. 

By  a  grant  of  a  reversion,  fealty  passes  as  incident ;  for  it  canpot  be 
severed.     Co.  L.  143.  a. 

So  a  rent  passes ;  if  it  be  not  excepted,  for  it  may  be  severed.  Co. 
L.  143.  a.     Vide  Rent,  (C  5.) 

But  if  A.  reciting  a  lease  by  his  &ther  (which  is  void  as  to  him) 
grants  his  reversion  of  tlie  same  land  afier  the  end  of  the  former  lease, 
to  another  for  years,  his  grant  is  void;  for  he  had  not  the  reversion. 
R.  Jon.  355. 


(k)  I.  To  which  the  Annotator  sabjoinsfrom  Hal.  MSS.  vide  5  &  4  P.  &  M. Dy.  134. 
contra.  And  adds,  but  see  the  case  cited  bv  lord  Hale  in  the  next  note,  and  also 
ante,  12  b.  and  note  8.  there.  —  9.  That  case  is  suljoined  to  the  neit  position  in  the 
text,  and  is  as  follows.  Casus  Com.  Bedford,  M.  54^  35  £liz.  Popb.  n.  8.  Feofftneot  to 
the  use  of  the  feoffor  for  forty  years,  remainder  to  B.  in  tail,  remainder  to  the  right  heirs 
of  the  feoffor.  It  is  the  old  reversion,  and  the  feoffor  may  devise  it ;  for  the  use  re- 
turned to  the  feoffor  for  want  of  consideration  to  retain  it  in  the  feoffee  till  the  death  of 
the  feoffor.  Ha).  MSS.— 5.  See  the  earl  of  Bedford's  case,  in  Poph.  5.  Vide  S7  £.  3.  8. 
4  H.  6, 80.  48  Ass.  8.  9  £.  3.  14.  lo£.  5, 48.  Lands  granted  by  A.  by  fine  for  the  life  of 
A«,  remainder  to  A.'s  right  heirs.  It  is  a  reversion  in  A.  and  he  may  grant  it.  Hal. 
JklSS.  —  4.  Dy.  837.  Fine  to  husband  as  that  which  he  and  his  wife  have  of  his  gift,  with  [ 
render  to  the  conusor  for  life,  remainder  to  the  r^ht  heir  of  the  husband.  It  is  a  void  * 
repoaioder^  and  the  wife  survivor  shall  shall  iuive  it  (or  life.    Hal.  MSS. 

So, 
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So,  by  the  grant  of  a  reversion,  land  in  possession  does  not  pass. 
IL  JO  Co.  107*  b.     R,  Cro.  Car.  400.     D.  Vau.  83. 

)Mor,  by  the  grant  of  a  reversion  and  other  the  premises ;  for  that 
cmiot  be  understood  of  the  same  premises,  of  which  the  reversion 
«t$  mentioned  before.     R.  Cro.  Car.  400. 

Nor,  by  the  grant  of  a  reversion,  habendum  the  land ;  for  the  haben^ 
hm  does  not  enlarge  it.     PL  Com.  1 50.     Cro.  Car.  400. 

(B 13.)  A  Remainder,  —  what  shall  be  a  good  one. 

So,  by  construction  upon  the  st.  W.  2.  1.  &  donis^  a  remainder  (/) 
Bftj  be  limited  upon  an  estate  tail.  Vide  Copyhold,  (C  1 1.) 

A  remainder  is  the  remnant  (m)  of  an  estate  in  land,  (n)  depending 
fipona  particular  estate,  and  created  with  it.  {o)     Co.  L.  49.  a.  143, 

As 


(i)  Lofd  C.  B.  Gilbert  says,  that  the  word  remainder  is  no  term  of  art ;  nor  is  it  re- 
fml  to  the  creation  of  a  remainder,  since  any  words  sufficient  to  show  the  intent 
^tbe  party  will  create  it ;  because  such  estates  take  their  denomination  of  remainders 
Mfe  from  the  nature  and  manner  of  their  existence,  after  they  are  limited,  than  from 
aof  prerioits  quality  inherent  in  the  word  remainder  to  make  them  such.  And  ther^ 
we  tkat  if  a  man  gives  lands  to  A.  for  life,*  and  that  after  his  death  the  land  shall 
mot  and  dcjcend  to  B.  for  life,  &c.  this  is  a  good  remainder.  Bac.  Abr.  Re- 
arader ,  B. 

(■]  1.  When  a^aeral  power  of  alienation  was  allowed,  it  was  understood  that  the 


temtdight  alien  either  the  whole  fee,  or  a  partial  estate  or  interest  carved  out  of  it. 
An  ante  or  intefest  thus  carved  out  of  the  tee,  if  it  did  not  amount  to  an  estate  of 
iahemaace,  was  called  a  particular  e$tate,  Butler's  Fearne,  3.  n.  —  2.  At  the  commoti 
hv,  two  particular  estates  only  could  be  created  by  the  act  of  the  party,  an  estate 
far  Die,  and  as  estate  for  years.  The  statute  de  danis  authorised  hiin  to  create  an 
oute  tttL  And  so  the  law  has  continued.  Ibid.  —  3.  The  statute  of  uses  intro* 
^■ced  conditional  limitations,  which  were  unknown  to  the  common  law;  but  those 
^ntitions  are  not  remainders,  and  the  previous  estates  upon  which  those  limitations 
depend,  are  not  in  reelect  to  them,  particular  estates,  in  the  sense  in  which  those 
«onb  are  used  in  reference  to  remainders.     Ibid. 

(i)  I.  Lord  Coke's  expression  is  *'  lands  or  tenements."  —  s  It  mvLj  exist  in  lands 
bcid  lor  an  estate  of  inheritance,  and  in  lands  held  for  an  estate  of  freehold  only. 
Therefore  if  A.  be  seised  of  land  in  fee  simple,  and  convey  it  to  B.  for  life,  and  after 
bis  decease  to  C.  and  his  heirs ;  C.  has  a  legal  estate  in  fee  simple  in  remainder  ex- 
pectatt,  and  to  take  effect  in  possession  upon  the  decease  of  B.  And  if  A.  be  seised 
of  laad  for  the  lives  of  three  persons,  and  the  lives  and  life  of  the  survivors  and  sur« 
^or  of  them  and  convey  the  laud  to  B,  during  the  joint  lives  of  B.  and  all  the  three 
tatm^  vieg,  and  if  B.  die  in  the  lifetime  of  all  the  three  cestui  que  vies  then  to  C. 
»d  hu  heirs  during  the  lives  of  the  three  cestui  que  oirx,  and  the  lives  and  life  of  the 
isrnvoa  and  snrvnror  of  them,  C.  has  a  1^1  estate  of  freehold  descendible  to  him 
sad  his  hein,  in  remainder  expectant  on  the  contingency  of  the  decease  of  B.  in  the 
life  tiiDe  of  all  the  three  cettm  que  vies.  Butler^s  Fearne,  4.  n. — 3.  As  to  chatteb 
Ral  and  chattels  personal ;  a  remainder,  in  the  legal  sense  of  that  word,  cannot 
W  fioiited  in  them  after  a  disposition  of  them  to  one  for  life,  or  otherwise.  It  waa 
«ce  coundered  that  they  were  incapable  of  any  limitation  over,  after  a  previous 
fintarioe  of  a  partial  interest ;  but  now  it  is  established  that  they  are  susceptible  df 
»ch  EflBitations  over.    Ibid. 

(f}  1. '  Created  togedier  with  the  same  at  one  time.'-'S.  This  imports  that  the  re^ 
■>wr  fluist  commence,  or  pass  out  of  the  grantor,-  at  the  time  of  the  creation  of 
f^  pstieokr  estate.  Thus  where  an  estate  is  conveyed  to  A.  for  life,  remainder  to  B; 
ill  te;  B.'s  remainder  in  fee  passes  from  the  grantor  at -the  same  time  as  A.'8  lifo 
c^  a  pooession.    BuUer*s  Fearne,  4.  ^     '  .   i 

ip]  1.  And  therefore,  wherever  -the  whole  fee  is- first  Umitedy  there  can  be  no  jvii 

mainder 
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As,  if  a  niaa  makes  a  gift  in  tail,  remainder  to  another  in  l^I, 
or  in  fee* 

Or  makes  a  lease  for  life,  or  years,  remainder  to  another  for  life, 
in  tail,  or  in  fee. 

And  such  remainder  shall  be  good  without  deed ;  for  it  passes  by 
the  livery  made  for  the  particular  estate;  for  the  remainder  and  the 
particular  estate  make  but  one  estate  to  many  intents.    Co.  L.  143.  a. 

So  he  may  give  an  estate  to  A.  for  life,  remainder  to  B.  in  tail,  and 
if  B.  dies  without  issue,  to  another  for  years,  &c.  this  estate  for  years 
shall  be  good  after  the  death  without  issue.     R.  1  Sid.  102. 

So  there  may  be  a  remainder  for  years  afler  a  prior  term  for  years* 
Ray.  142. 

So  there  m^  be  a  remainder  of  a  rent  created  de  novo.  Cont.  per 
Montagu,  PL  Com.  35.  a.  Adm.  ace.  Dy.  311.  a.  4  Mod.  280.  Mod. 
Ca.  1 12.     R.  1  iSid.  285.     R.  Sal.  577.     R.  Mo.  30. 

And  it  is  sufficient,  that  the  remainder  vests  during  the  particular 
estate,  or  eo  instante  tibat  the  particular  estate  determines:  As^  if  there 
be  a  lease  for  lifo,  remainder  to  the  jight  heirs  of  B.  or  the  first  son  erf* 
B.  &C.  if  B.  dies  or  has  a  son  in  thelife  of  the  lessee,  the  remainder 
will  be  ffood.     PL  Com.  29. 

So^  if  a  rent  be  granted  to  B.  for  the  life  of  C.  remahider  to  the  ri^t 
heirs  of  C.  it  shall  be  good ;  for  it  vests  eo  inUatUe  that  the  estate  of 
B.  determines.     Co.  L.  298.  a. 

So,  if  an  estate  be  granted  to  A.  for  life,  and  if  such  a  condition  be . 
performed,  that  B.  shall  have  it;  if  the  conditidh  be  performed  in  the 
life  of  A.  die  remainder  will  be  good.     PL  Com.  27. 29. 

So^  if  a  remainder  be  limited  to  a  person  incapable,  as  a  monk,  '&c 
if  he  becomes  capable  before  the  particular  estate  determines,  it  is  suf- 
ficient.    PL  Com.  27.  b. 

So  if  the  particular  estate  be  to  a  rum  compos^  who  makes  a  surrender; 
for  his  surrender  is  void.     R.  Sal.  577*     (Vide  Comyns's  Rep.  45.) 

So  it  is  sufficient,  if  the  remainder  vests  during  the  continuanoe  of 
the  particular  estate,  though  there  be.  an  alteration  of  the  estate  if  it  be 
not  totally  merged  or  destroyed :  As,  if  lessee  for  life  grants  over  his 
estate  before  the  remainder  happens ;  for  the  estate  of  the  grantee  sup- 
ports the  contingent  remainder.  Per  Windh.  Ray.  30.  FoL  90. 
f  So,  if  lessee  lor  life,  remainder  to  A.  for  life,  remainder  to  the  first 
issue  of  A.  Remainder  to  B«  in  tail,  leases  for  years  to  A.  who  joins 
with  B.  in  a  fine  and  feoffment ;  the  contingent  remainder  to  the  first 
issue  stands  good:  for  the  estate  of  the  lessee  for  life  supports  it. 
2  RoL  794.  L  5. 


nainder  in  the  strict  sense  of  that  word;  for  the  whole  being  first  disposed  of,  no 
remnant  eiists  to  limit  over.  Thus  if  lands  are  limited  to  a  person  and  his  heirs,  and 
if  he  dies  without  heirs,  that  they  shall  remain  over  to  anotner,  the  last  limitation  is 
void.  £q.  Abr.  13S.  —  S.  And  where  a  person  devised  lands  in  London  to  the  prior 
and  convent  of  St  Bartholomew  and  their  successors,  so  as  they  paid  annually  sixteen 
marks  to  the  dean  and  chapter  of  Sl  Paul ;  if  they  should  £iil  ot  payment,  that  their 
estate  should  cease,  and  the.  dean  and  chapter  should  have  it ;  it  was  held  that  the 
remainder  was  void,  because  the  first  devise  carrying  a  fee,  nothing  remained  to  be 
disposed  of.  Dyer,  3 J.  a.  —  5.  And  in  the  case  of  a  q|ualified  or  base  fee,  no  re- 
mmnder  can.be  liauted  upon  it.  Thus  Lord  Coke  says,  if.  lands  be  given  to  A.  and 
his  heirs,  so  long  as  B.  has  heirs  of  his  bodv,  remainder  over  in  fee,  the  remaindar  is 
v«d.    1  Inst.  IS.  a.    10  Rep.  97*  b.    Vau^  3Sd.  contra.    Plowd.sS5. 

11  ^  So, 
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So,  if  a  particular  estate  be  to  two  for  life,  and  one  joint-tenant  re- 
to  the  odier.  R.  per  3  J.  Dolb.  cont.  Ray.  413.  1  Vent.  34S» 
^Jco.  136. 

Or^  to  A.  for  life^  remainder  to  his  first  son  in  tail,  remainder  to  A. 
k  fee ;  though  the  fee  be  executed,  the  remainder  is  not  destroyed. 
PqL90. 

So»  if  lessee  for  life^  &c.  be  disseised :  for  a  present  right^  of  entry  is 
suScieiit  to  support  a  contingent  remainder.  D.  1  Vent.  189.  Per 
Hi^  M.  9  W.  3.  inter  Thompson  and  Leach.  Salk.  577.  1  Co.  66. 
bw  1S5.  b.  Semb.  Pol.  98.     (Vide  Comyns's  Rep.  45.) 

Soy  if  tenant  for  life,  remainder  to  his  wife  for  life,  remainder  to 
B.  remaixider  to  the  eldest  son  of  B.  makes  a  feoffment;  the  reminder 
lo  the  eldest  son  is  not  destroyed :  ^r  by  the  feoffment  the  estate  €f  the 
hosband  and  wife  shall  be  lost,l3y  which  B.  has  a  present  right  of  entry. 
R.  2  Rol.  796. 1.  35.  794.  1.  5.    797.  1.  5.     Semb.  Pol.  376.  381. 

And  though  the  lessee^  who  has  a  present  right,  does  not  enter  during 
his  lifis,  yet  the  first  feoffees  may  enter  after  his  death  to  revive  the 
ooDtingent  estate.  R.  2  Rol.  797.  L  20.  Or  rather  the  issue  himself. 
PoL  S95. 

Otherwise,  if  the  feoffees,  after  the  contingency  happened,  release 
their  right,  or  by  feoffment  or  otherwise  bar  their  entry.  R.  2  RoL 
797.  L  40.     Semb.  oont.^  Pol.  383. 

So,  if  there  be  tenant  for  life,  remainder  to  his  first  son  in  tail,  re- 
mainder to  B.  for  life,  remainder  to  his  first  son  in  tail,  &c.  and  if  B. 
gruits  by  fine  to  the  tenant  for  life,  who  has  a  son  bom,  and  then 
makes  a  feoflSiient ;  for  the  right  of  the  son  bom  is  sufficient  R. 
1  Vent.  189.     2  Lev.  3$. 

So  it  is  sufficient,  though  the  particular  estate  be  once  merged  or  de* 
stroyedy  if  it  be  revived  before  the  remainder  happens :  as,  if  lessee 
br  life,  upon  which  a  contingent  remainder  is  limited,  makes  a  feoff- 
ment upon  condition,  and  enters  for  the  condition  broken,  before 
die  contingency  happens*  Per  Holt,  M.  9  W.  3.  inter  ^Thompson  and 
Leadi.  Semb.  cont.  per  JEIale,  2  Sand.  387.  (Vide  SalL  577.  Comyns's 

If  lessee  for  life,  remainder  to  his  wife  for  life,  remainder  to  another 
upoD  a  contingency,  makes  a  feoffinent,  and  dies,  and  his  wife  enters 
hefofe  the  contmflency  happens:  for  this  brings  back  the  estate  of  the 
wife  for  life,  ana  the  contingent  use  also.  Semb.  2  RoL  796.  1.  50. 
Ace  2  Rrf.797. 1.  15.  30. 

So^  if  the  lessee  for  life  be  attainted  for  treason,  whereby  his  estate 
b  vefited  in  ,the  King ;  the  first  son  bom  before  or  after  the  attainder  . 
ahaD  have  it:  for  the  estate  of  the  wife  was  sufficient  to  support  the 
ooodngent  remunder  to  the  son.     R.  Sal.  576. 

So^  if  B.  after  a  son  bom,  with  him  in  fee,  conveys  to  A.  who  makes 
a  feoffinent,  and  then  B.  has  another  son,  and  the  first  son  dies;  the 
ri^it  of  entry  in  the  first  son  is  sufficient.     R.  2  Lev.  35. 

So  it  is  sufficient  if  the  remainder  vests,  though  the  particular 
otate  be  afterwards  defeated;  as,  if  the  lessor  disseises  me  lessee 
fer  life,  and  afterwards  makes  a  feoffbaent  to  the'  use  of  B.  during 
the  life  of  the  lessee,  remainder  to  A.  and  the  lessee  enters  upon  B. 
whereby  his  estate  is  defeated ;  yet  the  remainder  to  A.  stands  good. 
Cb.L.298.  a«  , 

So, 
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So,  if  a  lease  be  to  an  infant  for  life,  remainder  to  B.  and  the  in&nt 
at  full  age  disagrees ;  yet  the  remainder  is  good*  ,  Co.  L.  29S.  a.  D* 
I  Sid.  360.  . 

So,  where  a  remainder  is  limited  to  a  person  certain  and  known, 
though  it  takes  effect  only  upon  a  contingency,  yet  it  stands  good, 
though  the  particular  estate  be  destroyed:  As,  a  devise  to  an  eldest 
son  lor  life,  and  if  he  does  not  pay  anniuties,  &c  to  the  youngest 
son;  if  the  eldest  son  makes  a  feofEnent,'  and  afterwards  fiiils  in  pay* 
ment  of  the  annuities,  &c.  the  youngest  son  may  enter.  R»  2  RoL 
793. 1.  45.  for  it  is  not  like  an  use  in  remainder.     Ibid. 

A  devise  to  A.  for  life,  remainder  to  the  eldest  son  of  A.  and  the 
heirs  of  his  body ;  if  A.  dies,  his  wife  privement  enseint  with  a  son, 
the  son  shall  have  it  after  his  birth.  R.  cont.  but  the  judgment  was 
reversed  in  parliament..    4  Mod.  285. 

(R  14.)  What  not.    If  it  be  not  supported  by  a  particular 

estate.  * 

But  a  remainder  cannot  be  created  without  a  particular  estate: 
as  if  an  heir  endows  his  mother,  remainder  to  A.  in  Fee.  PI.  Com. 
25.  b. 

Though  it  be  by  way  of  an  use ;  As,  if  husband  and  wife,  seised 
In  right  of  the  wife,  levy  a  fine,  and  declare  the  uses  to  the  heirs 
of  the  body  of  the  husband  upon  his  wife  to  be  begotten.  R. 
4  Mod.  155.     Ca.  Pari.  105.     Skin.  351.    Vide  Uses,  (B  2.— K  7.) 

So;  if  a  particular  estate  is  void  in  its  creation,  the  remainder 
limited  upon  it  is  also  void:  as,  if  a  lord  grants  his  seigniory 
to  the  terre-tenant  for  life,  remainder  over;  the  remainder  is  void :  for  the 
seigniory  granted  to  the  terre-tenant  was  extinct     Dy.  140.  b. 

So,  if  a  rent-charge  be  granted  to  a  terre-tenant  for  years,  re- 
Xnainder  over ;  the  remainder  is  void :  for,  by  the  grant  to  the  terre- 
tenant,  the  rent  is  suspended  at  the  commencement.     2  Rol.  415. 1.  20* 

If  a  lessor  confirms  the  estate  of  the  lessee  for  life,  remainder  in 
fee.     PI.  Com.  25.  b. 

'   Or  disseises    him,   and  afterwards  tnakes  a  new  lease  to  him  for 
life,  remainder  in  fee :  for  the  lessee  is  remitted.     PI.  Com.  25.  b. 

So  a  grant  to  a  person  incapable,  as  to  a  monk,  &c  remainder  over, 
is  void.     2  Rol.  415. 1.  25.  PL  Com.  35.  a. 

Or,  to  a  person  notm  rerum  naturd^  for  life.     2  Rol.  415. 1.  27. 

Otherwise,  if  a  devise  be  to  a  monk,  a  person  not  in  rerum  naturd^ 
&c.  for  life:  for  the  remainder  over  shall  be  good.  2  Rol.  415. 1,  30. 
Vide  Devise,  (N  19.) 

So,  if  the  particular  estate  be  only  for  years,  remainder  to  the 
right  heirs  of  B.  it  is  void:  for  a  freehold  cannot  be  in  abeyance. 
R.  1  Co.  130.  a.  134.  b.  135.  a.  Mo.  720.  3  Co.  20.  Ray.  83. 
Poph.  4. 

So  a  devise  to  A.  for  50  vears,  remainder  to  the  heirs  males  of 
the  body  of  A.  will  be  a  void  remainder.  R.  4  Mod.  259.  1  Sat' 
226.     Skin.  408. 

* .  Or,  to  A.  for  50  years  if  he  so  long  live,  remainder  to   his  first 

and 
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and  other  sons,  remainder  to  B.  R.  Mo.  488.  R.  Sal.  229.  Sonb. 
S  Ver.  ISl.  372. 

Or,  to  B.  for  years,  reminder  to  the  right  heirs  of  B.  Per  2  J. 
4  Leo.  21. 

Yet  a  remainder  for  years,  after  a  term  for  years,  will  be  good: 
tar  it  may  be  in  abeyance.     Ray.  142. 

So  a  devise  for  fiflbeen  years,  remainder  to  the  first  son  of  B.  shall 
be  good :  for  the  law  aids  him  qui  est  incps  consilii.  Ray.  83.  Vide 
(N16.) 


(B  15.)     Or  the  particular  estate  be  destroyed  before  the 

remainder  be  vested. 

So^  if  the  particular  estate  be  merged  or  destroyed  before  the  re- 
mainder vests,  it  never  can  vest :  [q)  as,  if  tenant  for  life,  remainder  to 
the  ri^t  heirs  of  B.  or  upon  anoUier  contingency,  remainder  to  D.  in 
;  if  D.  dies,  and  his  estate  descends  to  the  tenant  for  life,  whereby 
estate  is  merged  before  the  contingency  happens ;  the  remainder 
■ever  vests.     1  Co.  135.  b. 

So^  in  any  case^  where  the  reversion  descends  upon  the  particular 
and  drowns  it  before  the  contingency  happens.     R.  by  all  the 

judges 

(f)  1.  Mr.  Feame  ia  tbe  fifth  chapter  of  his  essay,  considers  how  contingent  re- 
nraiders  are  destroyed,  or  prevented  taking  eflfect.  —  9.  And  in  the  first  sectioa 
that  every  such  determination  of  the  preceding  estate  before  the  contingency 
■s  leaves  no  right  of  entry,  must  effectually  destroy  the  contingent  re* 
epeading  upon  it.  —  S.  And  instances,  in  the  second  section,  the  case  o^ 
or  surrendtf  of  the  tenant  for  life  of  a  freehold  estate.  —  4.  In  the  third 
be  shews,  that  the  surrender  of  a  copyhold  will  not  destroy  a  contingent  remainder. 
—  5.  Bat,  io  the  fourth,  that  if  copyhold  land  be  surrendered  to  the  use  of  a 
Ml  during  hb  fife,  remainder  in  contingency,  and  the  tenant  for  life  die  before 
oontii^eocy  happens,  the  remainder  fails.  —  6.  In  the  fifth  he  shews,  \hat 
m  qmt  tnuU  for  lue,  cannot  bv  a  feoffment  or  other  conveyance,  destroy  a  con- 
jent  remainder.  —  7.  And  in  the  sixth,  that  if  there  be  tenant  for  life,  with  a 
totmogcut  remainder  thereon  de|>ending,  a  bargain  and  sale  or  lease  and  release 
by  him  will  not  destroy  the  contingent  remainder.  —  8.  In  the  seventh  he  proves, 
that  some  acts  by  tenant  for  life,  though  they  give  a  remainder  man  title  to  enter  for 
a  teftiture,  yet  do  not  destroy  a  contingent  remainder,  unless  advantage  is  taken  of 
eke  forleitore  by  any  subsequent  vested  remainder  man.  —  9.  And  in  the  eighth,  that 
wliedier  a  contingent  remainder  is  created  by  a  conveyance  at  common  law,  or  limited 
by  way  of  use.  Vie  same  rule  holds  in  re>pect  to  its  capacity  of  being  destroyed.  — 
lO.  lo  the  ninth  section  he  shews,  that  the  1^1  subjection  of  contingent  remainders 
to  the  power  of  the  preceding  tenant  of  the  freehold,  has  introduced  the  estate  and 
tmsc  onallv  inserted  in  deeds  and  wills  for  preserving  contingent  remainders.  —  11. 
In  the  teoth,  that  if  trustees  for  preserving  contingent  remainders  join  in  a  conveyance 
to  destroy  them,  a  court  of  equity  will  consider  it  a  breach  of  trust.  —  19.  But,  in  the 
deventli,  that  it  is  no  breach  of  trust  in  a  tenant  for  life  himself  to  destroy  them.  — 
IS.  Aad  in  the  twelfth  shews,  that,  under  particular  circumstances,  courts  of  equity 
bare  directed  trustees  to  concur  in  the  destruction  of  contingent  remainders. — 14. 
Tel,  in  the  thirteenth,  that  equity  views  the  destniction  of  contingent  remainders  by 
ccaant  for  life  in  the  light  of^  a  wrong,  or  tort,  which  it  is  anxious  to  prevent.  — 15. 
In  the  Iboiteeoth  section  he  shews,  that  the  alteration  in  the  particular  estate  which 
will  datroy  a  continfent  remainder,  must  amount  to  an  alteration  in  its  quantity.  — 
IS.  lo  the  fifteenth,  that  where  the  union  or  coalition  of  the  particular  estate,  and  the 
iahiritann*  (excqit  the  circumstance  of  its  being  created  by,  or  arising  under,  the  same 
ia<raiin  iit  or  deed  as  the  particular  estate)  happens  by  the  conveyance  or  act  of  the 
^■nM,the  intermediate  contingent  remunden  depending  on  such  particular  estate  are 
~  — 17.  in  the  fixtecnthythat  whero  the  descent  of  the  inheritance  is  imme- 
diate 
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judges  except  Flemyng.  2  Cro.  260,  1  Bui.  61.  Per  Holt, 
2  Sand.  S86.  Arg. 

S09  though  the  reversion  descends  upon  a  particular  estate,  with 
a  contingent  remainder,  created  by  devise ;  except  when  it  may  take  efiect 
as  an  executory  devise.     R.  2  Cro.  260.     R.  2  Lev.  202. 

So,  if  the  particular  estate  be  merged  in  the  reversion  by  the  sur« 
render  of  the  tenant. 

Or  determined  by  the  death  of  the  tenant.     R.  1  S^.  238. 

Or,  by  the  death  of  tenant  in  tail  without  issue.     2  Leo.  70. 

Though  the  estate  was  created  by  devise.     R.  2  Leo.  70.     Mo.  37 1 . 

So,  if  the  particular  estate  be  destroyed  before  the  contingency  hap- 
pens, by  the  act  or  wrong  of  the. tenant:  as,  if  tenant  for  life,  re- 
mainder to  his  right  heir  in  tail,  remainder  in  fee  to  tenant  for  life, 
makes  a  feofiment,  or  levies  a  fine,  whereby  his  estate  for  life  is  gone* 
R.  1  Co.  66.  b.     R.  Cro.  El.  630.     1  Co.  135.  b.     R.  Mo.  545, 

So,  if  tenant  for  life  be  attainted  for  treason,  or  felony.  R.  Mo.  815. 
Semb.  Sal.  576. 

So,  if  there  be  tenant  for  life,  remainder  upon  a  contingency,  re- 
mainder in  tail,  and  tenant  for  life  joins  with  the  remainder-man  in  tail 
in  a  fine;  though  each  passes  only  that  which  he  lawfully  may,  the  re- 
midnder  is  lost.     Per  Hale,  2  Sand.  386.  / 

So,  if  tenant  in  tail,  remainder  to  the  right  heirs  of  B.  makes  a 
feoffment  in  the  life  of  B.  the  remainder  never  can  vest     1  Co.  135.  b. 

So,  though  the  act  which  destroys  the  particular  estate  be  voidable; 
as,  if  a  /erne  caoert  be  tenant  for  life,  and  the  reversion  is  granted  to 
her  and  her  husband ;  though  she  may  afterwards  waive  it,  me  contin- 
gent remainder  depending  thereon  is  gone.    R.  2  Sand.  387.  2  Lev.  39. 

So,  if  tenant  for  life  be  non  compos^  and  makes  a  surrender  to  htm  in 
reversion :  if  his  surrender  is  not  void,  but  only  voidable.  R*  M. 
9  W.  3.  inter  Thompson  ^d  Leach.  Sal.  576.  (Vide  Comyns's 
Rep.  46.) 

So,  if  an  estate  be  to  husband  and  wife  for  life,  remainder  to  the 
heirs  of  the  survivor,  and  the  husband  alone  makes  a  feoffinent,  and 
dies ;  the  remainder  is  gone,  though  the  wife  might  avoid  the  feoffinent 
eo  instante  that  the  contingency  happens.  R.  Cra  Car,  102.  Vide 
2  RoL  796*  1.  45.  But  Holt  said  that  it  was  a  nice  case.  M.  9  Vf.  3. 
inter  Thompson  and  Leach.    (Vide  Comyns's  Rep.  46.) 

So^  if  tenant  for  life  makes  a  feoffinent  upon  condition.  Per  Holt, 
M.  9  W.  3.     (Vide  Comyns's  Rep.  46.) 

Though  the  condition  be  broken  before  the  contingent  remainder 
happens :  for  a  bare  title  of  entry  is  not,  though  a  present  right  of  entry 


diate  from  the  person  by  whose  will  the  porticular  estate  and  contingent  remainden 
are  limited,  the  descent  of  the  inheritance  does  not  merpe  the  contingent  remainders ; 
but  that  where  those  estates  are  not  created  by  the  will  of  the  ancestor,  from  whom  the 
inheritance  descends  on  the  particular  estate,  tne  descent  merges  the  contingent  remain« 
ders.— 1 8.  In  the  seventeentn,  that  wjiere  a  particular  estate  is  limited  with  a  contingent 
remainder  over,  and  aflerwardt  the  inheritance  is  subjoined  to  the  particular  estate  by 
the  same  conveyance,  the  contingent  remainder  is,  generally  speaking,  not  destroyed ; 
where  the  accession  of  the  inheritance  u  by  a  oonveyanoe»  accident,  or  drcumttanee, 
distinet  from  that  conveyance  which  created  the  particular  estate,  the  contingent  re^ 
mainder  is^  generally  speaking,  destrojred. — 19.  In  the  eiffhteenth  section  he  constden 
the  efiect  of  a  feoffment  upon  cond^on,  by  a  tenant  for  ltfe»  in  deitroying  contingent 
remainders, 

is 
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is  sdEcieiit  to  support  a  contingent  remainder.     Per  Holt,  M.  9  W.  3. 
(Vide  Comyii8*s  Rep.  46.) 

Though  the  particular  estate  be  revived  after  the  remainder  first 
ittKlied:  asy  by  entry  for  a  condition  broken.  Sec.  Per  Hale, 
2  Smd.  S87.  Per  Holt,  M.  9  W.  3.  Sal.  577.  (Vide  Comyns's 
Rqx  46.) 

So,  if  a  remainder  to  a  perscm  in  esse  be  contingent,  because  it  com- 
mences after  a  contingent  fee  to.  another  not  in  esse;  if  by  fine^  &c.  the 
puticular  estate  be  destroyed  before  the  other  comes  in  esse^  the  re- 
Bunder  m  esse  cannot  take  effect     R.  1  Sal.  224* 

So  a  fiitnre  right  of  entry  is  not  sufficient  to  support  a  contingent 
remainder.  Dnb.  1  Vent  189.  Per  Holt  ace.  M.  9  W.  S.  inter  Thomp- 
SOD  aod  Leach,    (Vide  Comyns's  Rep.  46.     Sol.  577.) 

As,  if  an  estate  be  limited  to  A.  for  life,  and  afterwards  to  his  wile 
hr  life,  remainder  to  the  first  son  of  B.  &c.  if  A.  makes  a  feo£bient 
befisre  B.  has  issue,  the  contingent  remainder  is  destroyed :  for  the 
ieoffiiient  by  A.  passes  his  estate  and  the  remainder  to  the  wife  during 
the  coverture ;  and  so  no  right  of  entry  was  in  him  during  the  cover- 
ture.   Semb.  2  Rol.  796. 1.  45. 

If  A.  be  disseised,  and  a  descent  cast,  and  five  years  passed,  by  which 
the  endy  is  tolled.     Sal.  577. 

So^  if  the  freehold  be  gone,  or  defeated  before  the  remainder  upon  it 
vett,  thou^  a  particular  estate  for  years  remains :  as,  if  a  feoffinent 
be  to  the  use  of  A.  for  years,  remainder  to  B.  in  tail,  remainder  to  the 
n^  hem  of  A.  If  B*  dies  without  issue  in,  the  life  of  A.  the  remainder 
tohisn^t  heirs  is  void.     R.  2  RoL  791. 1.  50. 

So^  if  a  particular  estate  by  devise,  &c  be  destroyed  by  the  wrong- 
fill  act  of  the  tenant  before  any  remainder  vests,  the  wrongfiil  estate 
nerer  can  be  made, void  but  by  the  right  heirs  of  the  devisor.     1  Sal. 

(B 16.)  What  remainder  shall  be  contingent.    Vide  Devise, 

rN  16.  170 

If  (r)  a  remainder  be  limited  to  commence  upon  a  contingency  (^), 

whidi 

(r)  1.  An  cstBte  is  vetUdf  when  there  is  an  immediate  fixed  right  of  present  or 
(ttve  emojineat.  Feame  2.  —  S.  An  estate  is  vested  m  pouesshn,  when  tnere  exists 
s  n^  01  present  enjoyment.  Ibid.  —  3,  An  estate  is  vested  m  interest,  when  there 
eats  apraeotfixedrigh^  of  future  enjoyment.  Ibid.  —  4.  An  estate  is  contingent,  when 
si^t  of  enjoyment  is  to  accrue,  on  an  event  which  is  dubious  and  uncertain.  Il»d 
"  5.  For  example^  If  A.  convey  or  devise  land  to  &  and  his  heirs,  B.'s  estate  (in  the 
fat  cMc^  on  the  execution  of  the  conveyance,  in  the  second,  on  the  decease  of  the 
<eMor,)is  verted  in  him  in  possession.  Butler's  note,  ibid.  —  6,  Again,  if  A  convey 
vdevbe  buid  to  C.  for  life,  and  after  C.'s  decease  to  B.  and  his  heirs,  B.'s  estate  is 
toted  m  him  in  interest  Ilnd.  —  7.  If  A.  convey  or  devise  land  to  C.  for  life,  and  if 
D.  die  in  the  life-time  of  C.  then,  after  C.'s  decease,  to  B.  and  hb  heirs,  the  interest 
Uted  to  B.  n  contingent.  But  while  the  contingency  exists,  B.,  profierly  spoUung, 
^  Bot  an  estate  in  the  land ;  he  rather  has  a  right  to  have  an  estate  in  the  land,  if 
tbecoatiinency  takes  place.  Ibid. 
(<)  1.  Mr.  Feame  in  his  second  chapter  condders  the  nature  of  the  contingency 
^  which  a  lemainder  may  be  limitecL  —  9.  And  in  the  first  section,  treats  df  the 
"'~~  to  the  leal  validity  of  a  remainder  from  its  being  limited  on  a  contin|ency 
^oaan  iBcgal  event.— -s.  In  the  second,  from  the  remote  fXMsibility  on 
wjoAif  limited*  — 4.  In  the  third,  from  the  condition  on  which  it  is  limited  lieing 
'TVnt  to  some  mle  of  law,  or  contraiient  in  itself,  or  inconsistent  with  the  qua- 
lity. 
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which  perhaps  will  not  be  (/)  before  the  particular  estate  (u)  determines, 
the  remainder  will  be  contingent^  and  does  not  vest  immediately  (x) : 


as. 


litv  or  nature  of  the  preceding  estate.  —  5.  In  the  fourth  section,  he  observes  on  the 
rule  of  lawy  that  certain  incidents  and  qualities  are  so  annexed  to  and  inherent  in  certain 
estates,  as  to  be  incapable  of  being  restrained  or  prohibited  by  any  proviso,  condition^ 
or  limitation,  such  as  the  right  of  a  tenant  in  tail  to  levy  a  fine  or  suffer  a  recovery. 
-^  6.  Id  the  fifth  section,  he  treats  on  the  distinction  between  those  cases,  where  upon 
the  happening  of  an  event,  an  estate  previously  limited  is  before  its  natural  expiration 
made  to  cease,  and  those  when,  upon  the  happening  of  an  event,  a  remainder  is  to 
vest  in  the  party,  but  not  to  be  executed  in  possesion  till  the  expiration  of  the  estate 
first  limited.  —  7.  In  the  sixth  section,  he  considers  the  effect  of  a  limitation  to  the 
grantee  or  devisee  of  a  particular  estate,  which  enlarges  it,  on  a  given  event,  to  a 
greater  estate.  —  8.  In  the  seventh  section,  be  treats  of  the  distinction  between  those 
cases,  where  a  subsequent  estate  at  common  law  is  limited  to  take  effect  upon  a  con- 
dition which  is  to  defeat  the  preceding  estate,  and  those  cases,  where  the  preceding  estate 
is  limited,  subject  to  a  condition,  but  the  remainder  is  limited  without  any  relation  to 
or  dependance  upon  that  condition.  — 9.  In  the  eighth  section,  he  treats  on  the  limit- 
ation of  shifting  or  secondary  uses  in  surrenders  of  copyhold  estates.  —  10.  And  in  the 
ninth,  observes  on  limitations  of  a  particular  estate  to  a  person,  with  a  condition,  that 
on  a  given  event  he  shall  have  a  greater  estate. 

(t)  A  contingent  remainder  is,  a  remainder  limited  so  as  to  depend  on  an  event 
or  condition  which  may  never  happen  or  be  performed,  or  which  may  not  happen 
or  be  performed  till  after  the  determination  of  the  preceding  estate.  For  if  the  pre- 
ceding estate  (unless  it  be  a  mere  trust  estate)  determine  before  suqh  event  or  con- 
dition happens,  the  remainder  will  never  take  effect.    Feame  4. 

(«)  1.  Mr,  Feame,  in  his  third  chapter,  treats  of  the  estate  necessary  to  support  a  con- 
tingent remainder.  —  8.  And  in  the  first  section,  gives  the  general  rule,  that  whenever 
an  estate  in  contingent  remainder  amounts  to  a  freehold,  some  vested  estate  of  free- 
hold must  precede  it.  ---  5.  And  in  the  second,  shews  that  the  rule  holds,  whether  the 
estates  arise  on  limitations  of  uses,  or  are  executed^  in  possession  at  common  law.  — - 
4.  But  shews  in  the  third,  that  there  docs  not  appear  to  be  any  necessity  for  a  pre- 
ceding freehold  to  support  a  contingent  remainder  for  years.  —  5.  In  the  fourth  sec- 
tion he  proves,  that  it  is  sufficient  for  the  preservation  of  a  contingent  remainder,  that 
there  subsists  a  right  to  the  preceding  estate  at  the  time  the  remainder  should  vest, 
provided  such  right  be  a  right  of  entry,  and  not  a  right  of  action.  —  6.  But  shews  in 
the  fifth,  that  it  must  be  a  present  right,  and  actually  existing  when  the  contingency  hap- 
pens.—  7.  He  shews  in  the  sixth,  that  when  the  estates  are  limited  byway  of  use,  and 
are  afterwards  divested  and  turned  to  a  right,  it  has  been  held  requisite  to  the  exe- 
cution of  the  subsequent  contingent  uses,  that  either  the  ceiim  que  use  under  some 
preceding  vested  use,  or  that  the  feoffees  or  their  heirs,  should  enter  in  order  to  revest 
the  estates ;  but  that  this  doctrine  should  not  be  hastily  admitted.  —  8.  In  the  seventh 
section  he  shews,  that  the  estate  supporting,  and  the  remainder  supported,  should 
both  be  created  by  the  same  deed  or  instrument.  —  9.  But  in  the  eighth,  that  when 
the  legal  fee  is  devised  to  or  vested  in  trustees  in  trust,  there  is  no  necessity  for  any 
preceding  particular  estate  of  freehold  to  support  contingent  limitations.  ^-10.  And 
m  the  ninth,  that  if  rent  were  granted  to  A.  for  the  life  of  another,  with  remainder 
over,'  though  the  grantee  die  during  the  life  of  the  calui  que  vie,  yet  inasmuch  as  the 
tenant  during  the  time  holds  the  land  dischai^ed,  it  has  been  held  sufficient  to  sup- 
port the  remainder. 

(x)  1.  Mr.  Fei^rne  distinguishes  four  sorts  of  contingent  remmnders.  —  s.  First, 
where  the  remainder  depends  entirely  on  a  contingent  determination  of  the  preceding 
estate  itself.  —  3.  Secondly,  where  the  contingency  on  which  the  remainder  is  to  take 
effect,  is  independent  of  the  determination  of  the  preceding  estate. —  4.  Thirdly, 
Where  the  condition,  upon  which  the  remainder  is  limited,  is  certain  in  event,  but 
the  determination  of  the  particular  estate  may  happen  before  it. — 5.  Fourthly,  where 
the  person,  to  whoiH  the  remainder  is  limited,  is  not  yet  ascertained  or  not  yet  in 
being.  —  6.  He  then  remarks,  that  contingent  remainders  appear  to  have  been  gene- 
rally distributed  into  three  kinds  only ;  namely,  the  three  last,  specified  in  the  above 
division  of  them ;  but  that  he  thinks  it  obvious  that  the  first  sort  above  noticed  can*' 
not  be  brought  within  any  one  of  the  other  three  descriptions,  from  the  connection 
of  the  contingent  event  with  the  determination  of  the  preceding  estate  itself.  But, 
jierhapsy  be  continues,  the  instances  adduced  of  thii  first  kind  of  contingent  remaitt- 
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•s,  if  a  lease  be  to  A.  for  life,  remainder  to  the  right  heirs  of  B. ;  for 
pei^is  A.  may  die  before  6.  and  then  (y)  the  remainder  will  never 
take  cfiect     3  Co.  20  a.  Pol.  56. 

dcn,Bnj  tt  the  first  glance  appear  to  be  cases  of  conditional  or  contingent  limitations 

MC  strictly  ftlling^thin  the  definition  of  a  remainder,  and  that  therefore  it  may  be 

fnper  to  obviate  any  doubt  of  this  nature;  which  in  the  third  section  of  his  first 

duller,  he  proceeds  to  do.  —  7.  In  the  fourth  section  he  shews,  that  from  the  third 

art  of  contingent  remainders,  those  must  be  excepted,  where  land  is  limited  to  a  per- 

nafiy  a  term  of  years,  if  he  shall  so  long  live,  and  after  his  decease  to  another,  and 

<^  term  of  yean  is  of  so  lona  duration,  that  by  common  possibility  the  party  cannot 

■rrifc  it.  —  8.  And  in  the  fifth  section  he  proves  that,  from  the  fourth  class  of  con- 

tisfcnt  remainders  those  cases  must  be  excepted,  where  land  is  limited  to  a  person 

far  his  fife,  and  after  his  decease  to  his  heirs,  or  to  the  heirs  of  his  body ;  in  which 

eves  bv  a  rde  of  law  of  great  antic^ity,  commonly  called  the  rule  in  Shelley's  case» 

^  iahcritance  b  held  to  be  immediately  executed  in  the  ancestor,  and  therobre  not 

to  be  in  contingency  or   suspense,  as  to  which  see  (B.  1 7.]  —  9.  In  the  sixth  sec* 

tioB  he  shews,  that  from  the  fourth  class  of  contingent  remainders,  those  likewise  must 

be  nce|ited,  where  a  devise  to  the  heir  special  of  a  person  living  has  been  held  a 

Hfideiit  designatioo  of  the  person  for  the  remainder  to  vest,  notwithstanding  the 

foeral  mie^  ammo  eti  hceret  mentis,  — 10.  And  observes  upon  the  supposed  necessity, 

tkit  onder  a  limitation  to  the  heirs  male  of  a  person  operating  as  words  of  purchase^ 

the  penon  taJuD^  under  that  description  must  be  general  heir,  as  well  as  male  heir.  -.- 

11.  In  the  seventh  section  he  proves,  that  the  uncertainty  which  makes  a  remainder 

cBitiqfKent,  is  not  the  uncertainty  of  its  ever  taking  e£fect  in  possession,  but*  its  beijsic 

oqpadlj  limited  on  a  dubious  event,  or  to  a  dubious  person,  and  Uie  event,  or  the 

pmoDi.being yet  in  suspence.— 12.  And  he  applies  this  doctrine  to  the  usual  limit- 

aioB  to  tnistees  for  preserving  contingent  remainders.  — 15.  In  the  ei^th  section  ha 

coesiden  the  effect  of  contingent  remainders  intervening  between  the  particidar  estate 

Sid  the  remaiiiders  awet^  in  making  them  contingent  or  not;  first,  where  such  con- 

DBgoit  rcBaiadera  are  in  fee  simple ;  secondly,  where  they  are  not  'ta  fee  simple.  — 

u.  hi  the  ninth  section  he  shews,  that  where  estates  are  subjected  to  a  general  power 

of  spfXNatment ;  the  power  does  not  suspend  the  effect  of  the  limitations  subject  tQ  it, 

lot  the  finitations  vest  subject  to  be  devested  by  a  subsequent  execution  of  the  power. 

- 15.  hi  the  tenth  section  he  considers  those  cases,  where  a  condition  annexed  to 

tjnce£ii£  estate,  i«,  or  is  not,  to  be  considered  as  a  condition  precedent  to  give 

Atx  to  the  ulterior  limitations,  in  the  following  order.  — 16.  First,  limitationa 

iftcr  a  preceding  estate,  which  is  made  to  depend  on  a  contingency  that  never  takes 

efei— 17.  S^ndly,  limitations  over  upon  a  conditional  contingent  determination 

of  s  preceding  estate  where  such  preceding  estate  never  takes  effect. —  18.  Thirdly, 

ladatkms  over  upon  the  determination  of  a  preceding  estate  by  a   contingency, 

vkidi  though  such  preceding  estate  takes  effect,  never  happens. —  19.  Wherein  he 

oaaoces  in  cases  in  which  a  remainder  is  limited  in  words  which  apparently,  but  not 

is  reafity  import  a  contingency ;  either  because  they  mean  no  more  than  would  be 

iapfied  without  them,  or  oecause  they  do  not  amount  to  a  condition  precedent, 

iat  Qoly  denote  the  time  when  they  are  to  vest  in  possession  —  SO.  And  also  in 

oso  where  the  contingency  ^pon  which  an  estate  is  limited,  has  been  considered 

aicooditionsulisequent,  not  precedent;  and  the  estate  has  Uierefore  been  held  to 

be  BODediitdy  vested,  subject  to  be  devested  by  the  condition  when  it  happens. 

jf)  1.  Mr.  Feame  in  his  fourth  chapter  treats  of  the  time  when  a  contingent  re-^ 
csuxlcr  should  vest.  —  %.  And  in  the  first  section  shews,  that  it  is  necessary  that 
KiBe  preceding  freehold  estate  should  subsist  and  endure  until  the  time  when*  the 
[wimyat  remainder  vests. — 3.  But,  in  the  second,  that  the  remainder  may  be  lo 
3aeed  ai  not  to  vest  till  the  very  instant  at  which  the  preceding  estate  detecb 
aiKs.~4.  In  the  third  he  shews,  tnat  wherever  a  preceding  estate  is  in  several 
peions  IB  common  or  in  severalty,  a  remainder  limited  upon  it  in  contingency 
aij  &il  as  to  one  part,  and  take  effect  as  to  another,  as  the  particular  tenant  of  one 
|at  BHj  die  before  the  contingency,  and  the  particular  tenant  of  another  part  may 
anwe  it— 5.  And  in  the  fourUi,  that  where  a  contingent  remainder  is  limited  to  the 
^  of  set  end,  who  do  not  all  become  capable  at  the  same  time,  notwithstanding  it 
*J*>  in  the  penon  first  becoming  capable,  yet  shall  it  devest  as  to  the  proportions  of 
^  fcnoQs  afterwards  becoming  capable,  before  the  determination  of  the  preceding 
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A  lease  to  A.  dll  his  foil  age,  remainder  to  B.  It  will  be  a  contia^ 
gent  remainder.    R«  3  Co.  20.  a. 

A  lease  to  A.  for  life,  remainder  to  B.  for  Kfie^  and  if  B.  dies  be^ 
fore  A.  remainder  to  C.    S  G).  20.  a. 

A  feof&neiit  to  A.  to  the  use  of  B.  for  the  life  of  C*  and  if  B.  and  C.- 
'die^  remainder  to  D.    Tlie  remainder  is  contix^ent.     Lan^  22* 

A  devise  to  A.  for  life,  and  if  he  shall  have  issae  nude  to  sach  issue; 
if  he  shall  not  have  them  to  B.  Semb.  3  Lev.  43^.  R.  I  Sid.  47*.^ 
Ray.  28. 

A  lease  to  A.  for  life,  and  if  B.  pays  so  much,  remainder  to  the 
right  heirs  of  B.   For  perhaps  B.  will  not  pay  during  the  life  of  A.. 

PoL67. 

Or,  after  the  death  of  A.  and  C.  to  B.  For  perhaps  A.  may  die  b^^* 
fore  C.  and  the  remainder  cannot  commence  till  die  deaA  of  both* 
R.  PoL57. 

A  lease  for  forty  years  if  A*  so  long  lives,  remainder,  after  the  deatb 
tif  A.  to  another,  is  contingent     Ray.  144.     Pol.  67.     2  Ver.  I3K 

To  husband  and  wife  for  hfe,  and  afterwards  to  the  heirs  of^ibe  sup* 
Vivor.    -Co.  L.  26.  a. 

So^  if  a  remainder  commences  upon  an  act,  which  determines  the 
particuliff  estate:  as,  if  a  lease  be  to  A.  till  his  return  from  Rome^ 
and  after  his  return,  to  B.  The  remainder  to  B.  is  eootingeiit. 
R.  3  Co.  20.  a. 

So,  if  a  remainder  commences  after  a  contingent  fee^  it  cannot  be 
▼ested,  but  contingent:  as,  a  devise  to'A.  for  hfe^  and  if  he  has  issue 
male,  to  him  in  fee;  if  he  has  not,  to  B.  in  fee:  ihe  remainder  to  Bw 
is  contingent.    R.  1  SaL  224. 

But  there  cannot  be  a  remainder  for  years  in  contingency :  for  every 
lease  for  years  enures  by  way  of  contract     Ray.  151.  {z) 


(x)  1.  Mr.  Fearne,  in  the  sixth  chapter  of  fais  essay,  treats  of  certain  miscenatieoiis 
properties  of  conUngent  remainders.  —  2.  And  in  the  first  section  shews,  that  wh^re  m 
remainder  of  inheritance  is  limited  in  contingency  by  way  of  use  or  by  devise,  die  in- 
heritance in  the  mean  time,  if  not  otherwise  disposed  o^  remains  in  the  mntor  and 
his  heirs,  or  in  Uie  heirs  of  the  testator  until  the  contingency  happens  to  take  it  out  of 
them.  —  3.  In  the  second,  he  considers  the  effect  of  a  derise  or  lands  to  tmstees  and 
the  survivor  of  them,  and  the  heirs  of  the  survivor  in  trust  to  sell.  —  4.  In  the  third  he 
shews,  that  the  inheritance  continues  in  the  grantor,  when  a  contingent  remainder  of 
inheritance  is  created  in  conveyances  at  common  law. — 5.  In  the  fourth,  that  a  con- 
tingent  remunder  of  inheritance  is  transmissible  to  the  heirs  of  the  person  to  whom 
it  is  limited,  if  such  person  chance  to  die  before  the  contingency  happens,  excq>t  the 
existence  of  the  devisee  of  the  contingent  interest  at  some  particular  time,  may  by  in* 
plication  enter  and  make  a  part  of  the  contingency  itself^  upon  whicli  such  interest  h 
intended  to  take  effect  —  6.  In  the  fifth,  that  a  contingent  remainder  may,  before  it 
Tests,  be  passed  by  fine  bjr  way  of  estoppel,  so  as  to  limit  the  interest  which  shall  after- 
wards accrue  by  the  conttngencv.  -^  7.  In  the  sixth,  that  contingent  remainders  appear 
formerly  to  have  been  held  not  devisable  by  the  person  entitied  thereto ;  but  that  recent 
determinations  seem  to  have  established  tiie  power  of  testamentary  di^orition  of  con- 
tingent and  executory  estates  and  possilulitfes,  accompanied  -with  an  interest,  and  of 
such  as  would  be  descendable  to  the  heir  of  the  object  of  them  dying  before  the  con- 
tincencjr  or  event  on  which  the  vesting  or  acquisition  of  the  estate  depended.  -^ 
S.  And  in  the  dghth,  thata  fee  cannot  at  common  law  be  mounted  upon  a  fee;  yet 
tiiat  two  or  more  several  contingent  fees  may  be  limited  as  substitates  or  alternatives 
one  for  the  other. 


(B 17.) 
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(B 170  What  shall  be  vested.  Vide  Devise,  (N 18.) 

Botif  a  remainder  be  to  commence  upon  a  thing  casual,  but  certain 
II  the  eventy  though  it  be  emressed  that  it  shall  not  commence  till  th6 
tKoaky  happens,  the  remainuer  shall  be  vested,  and  is  not  contingent : 
ss,  if  a  lease  be  for  years  if  B.  so  long  lives,  remainder,  "when  B. 
(fiesy  to  D.  For  it  is  certain  that  B*  must  die,  and  the  words,  when  B. 
&s>  denote  the  time  when  the  remainder  shall  take  effect  in  possession. 
PL  Com.  3S.  a.  («) 

So, 


(«)  1.  lids  is  the  rale  mentioned  oboTe  as  ihe  exception  to  the  third  sort  of  contioi- 
piinaaaoden.^2.  To  which  may  be  added  what  also  was  mendoned  before,  that 
viicR  laod  is  limited  to  a  person  for  his  life,  and  after  his  decease  to  his  heirs  or  to 
tbe  hen  of  hk  bodv ;  in  such  cases  by  a  rule  of  law  of  great  antiauity,  comraonly 
called  the  rale  in  lftelley*s  case^  the  inheritance  is  held  to  be  immeoiatehr  executed 
in  the  ancestor,  and  therefore  not  to  be  in  contingency  or  siupense. —  5.  The  eiEbct  of 
vtich  nde  is  considered  by  Mr.  Feame,  in  thefifui  section  or  his  first  diapter,  in  rda- 
tioo  to  the  following  cases. — 4.  Where  the  estate  of  freehold  limited  to  the  ancestor  la 
^ftffminable  on  an  event  which  may  happen  in  his  life  time.  —  5.  Where  the  limita> 
tioo  to  the  heirs,  or  hdrs  of  the  body  ot  the  ancestor,  Is  contingent.  —  6.  Where  the 
acertoi'sertate  of  freehold  is  limit«i  to  him  in  trust  for  some  other  person,  or  to 
nver  some  particDlar  purpose. —  7.  Where  there  is  a  joint  limitation  of  the  free* 
koU  to  serenu,  followed  by  a  joint  limitation  to  them  of  the  inheritance.  —  8.  Where 
the  Utatjoa  of  the  freehold  is  to  two  persons,  or  more,  successively,  remainder  to 
the  bcirs  of  thcar  bodies.  —  9.  Where  contingent  limitations  intervene  between  the 
pntediDf  freehold  and  the  subsequent  limitation  to  the  heirs.  — 10.  Where  a  limitatioli 
to  ihe  wife  far  life,  is  followjcd  by  a  remainder  to  the  heirs  of  the  body  of  husband  a^4 
wife. — 11.  Where  the  freehold  results  to  the  ancestor,  by  implication.  —  IS.  Where  Uie 
etti  fimitcd  to  the  ancestor  b  equitable,  and  the  limitation  to  his  heirs  carries  the 
kgal  estate. —  la.  Where  the  estate  limited  to  the  ancestor  is  l^gal,  and  the  estate 
Baited  to  the  heirs  is  equitable.  —  14.  Where  the  land,  pf  which  such  limitations  aye 
■ade  is  oopylK^d.  —  15.  Whefre  limitations  of  copyhold  land  to  the  heirs  of  tlie 
wnoderor  are  preceded  by  no  limitation  to  the  surrenderor  himself.  — 16.  Where 
there  is  a  limitadon  to  a  persop^s  heirs  by  one  deed,  and  he  acquires  the  freehold  by 
soother. — 17.  Where  there  is  n  limitation  to  a  person  for  Mfe  by  one  deed,  and  tfale 
otice  it  afterwards  limited  to  the  heirs  of  his  booy,  under  an  execution  of  a  power  of 
^MMitaieul  contained  in  that  deed.-— 18.  He  then  gives  an  explanation  of  the  ex- 
pre»oo"w<^s  of  purchase**  as  distineuished  from  that  of  ''words  of  limitation,*'  in 
the  csics  to  wliicn  the  rule  in  ShcS^'s  case  is  considered  to  apply.  —  19.  He 
thea  fhaiii  the  effect  of  the  words  ^<  heirs  male  of  thje  body,  &c.^*^  When  they 
opeote  as  words  of  purchase.  —  80.  He  then  treats  on  the  supposed  ori^  of  the 
nk  IB  Sh^e/s  case.  —  Si.  Then  on  the  eflfect  of  the  rule  in  8belley*s  case  on  e^ui- 
t^  fiautatioBSy  where  the)r  are  contained  in  niarriage  articles.  —  32.  And  then  gives 
apHticBbr  examination  of  such  of  these  limitations  as  seem  to  fall  under  the  11 H.  8. 
csa— S3.  And  when  thejr  are  contained  in  other  uutruments  than  marriage  articles; 
oandering  the  supposed  difierence  between  trusts  executory  and  trusts  executed.  — 
U.  He  then  shews  that  before  the  judgment  of  K.  B.  in  Pdrrin  v.  Blake,  in  176^, 
thae  vas  no  decided  case  where  a  penect  le^  limitation  in  a  deed  or.  will  to  the 
kn  sr  the  heirs  of  the  body,  in  the  plural  number,  unqualified  bv  anv  concomitant 
liaitstioQ  to  sons,  daughters  or  children,  preceded  by  a  limitation  of  the  legal  estate  for 
Sfe  to  the  ancestor,  in  the  same  deed  or  will,  had  been  held  not  to  attach  in  that 
ttcestor,  but  to  so  to  ^e  heir  by  purchase. —  25.  He  discusses  the  propriety  of  the 
dettmiDation  of  the  SL  B.  in  that  case.  — 26.  And  then,  the  cases  anterior 
t»  that  case^  on  linntalions  literally  fidlin^  under  the  rule  in  Shelley*s  case.  •—  27.  And 
dn  the  aipmsents  generally  used  in  support  of  the  determination  of  the 
L&  in  that  case.  —  28.  And  then  the  cases  subsequent  to  that  case,  oh 
^■ttations  fitoaQy  fidlit^  within  the  rule  in' Shdley^s  case.  —  29.  He  then  con- 

■'bi  the  dhct  of  the  mle  in  Shellev's  case,  where  there  is  a  limitation  to  the 
""^^^fiir  faitlifrr,anda  sobsequent  limitation  to  the  heir  of  his  body,  in  the  nngohr 
r,  without  woids  of  linmtSon  superadded.  •- 30.  He  then  shews  the  eAct  of 
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S09  a  lease  for  life  or  years,  remainder  after  the  death  of  the  lessee^ 
tMT  end  of  the  term  to  B.     S  Co.  21.  a.     Cro.  EL  450.  585. 

A  gift  to  A.  and  the  heirs  of  his  body,  and  if  it  happens  that  he 
dies  without  issue,  remainder  to  B.  the  remainder  vests  immediately. 
Hob.  30,  SI. 

A  devise  to  A.  in  tail,  and  after  his  death,  without  issue,  to  B.  and 
if  B.  dies  without  issue,  A.  not  being  alive,  to  C.  in  fee ;  the  remainder 
to  C.  is  vested :  for  the  words,  A.  not  b^ing  alive,  import  nothing  but 
what  was  implied.     R.  1  Sal.  233. 

So,  if  a  fine  or  feoffment  be  to  A.  till  he  comes  back  to  England; 
and  attains  his  fiiU  age,  or  dies,  and  after  his  return  and  full  age,  or 
death,  remainder  to  B. ;  the  remainder  vests  immediately :  for  it  is  of 
necessity  that  he  will  do  the  one  thing  or  the  other ;  for  he  will  come 
back  or  die.     Semb.    1  Leo.  244.     Cro.  £1.  269. 

So,  if  a  lease  be  for  99  years  if  A.  lives  so  long,  and  after  the  death 
of  A.  to  B.  in  fee;  the  remainder  will  be  vested;  for  it  shall  not  be 
intended  that  A.  may  survive  the  tenn.     R.  Pol.  67. 

So,  if  a  remainder  commences  upon  a  contingency,  which  does  not 
denote  a  condition  precedent,  but  the  time  of  the  commencement  of  the 
estate:  as,  a  devise  to  A.  and  afterwards  to  his  first,  second,  third, 
•and  fourth  sons  in  tail,  and  if  the  fourth  soii  dies  without  issue,  to  B. 
he  shall  take  though  A.  has  no  son.     R.  Mo.  487. 

So,  a  devise  tx>  A.  for  life,  if  she  does  not  marry :  and  if  she  marries, 
to  B.  in  tail,  &c.  the  remainder  to  B.  is  vested,  and  not  contingent : 
for  the  devise  to  A.  was  during  her  widowhood,  and  the  limitation  to 
6.  if  she  marries,  was  tantamount  as  upon  determination  of  her  estate. 
Tt  Ray.  428. 

S09  a  devise  to  A.  for  life  till  he  aliens,  and  then  to  B.  &c.  R.  Mo. 
487. 

Or,  till  he  discontinues,  &c.     R.  2  Cro.  697.    Jon.  57. 

So,  if  a  remainder  be  limited  to  a  person  in  esse^  after  a  contingent 
estate  for  life,  or  in  tail,  it  shall  be  vested.     1  Sal.  224. 

(B  18.)  When  an  estate  sh^U  be  executed,  and  not  remain. 

If  an  estate  be  granted  to  husband  and  wife  for  their  joint  lives,  re- 
mainder to  the  heirs  of  the  body  of  the  wife  by  the  husband  begotten ; 
it  shall  be  an  estate  tail  executed  in  the  wife,  though  the  jointure  is  not 
severed.     R.  Ray.  1 26. 

So,  if  there  be  a  contingent  mesne  remainder  between  an  estate  for 

life,  or  years,  and  the  limitation  of  the  inheritance,  it  shall  be  executed 

.till  the  contingency  happens :  As,  if  a  feoifinent  be  to  the  use  of  B.  for 


tbe  rule  in  Shelley's  case,  where  after  a  limitation  to  the  ancestor  for  life,  and  a  sub« 
sequent  limitation  to  tbe  heirs  of  his  body,  in  the  [Jural  number,  words  of  limitation 
are  superadded. -r- 31.  He  then  considers  the  present  extent  and  prevalence  of  the 
rule  in  Shelley's  case,  in  the  construction  of  limitations  contained  m  deeds  and  mar- 
riage articles.-— 3S.  And  then  its  present  extent  and  influence,  in  the  construction  of 
limitations  contained  in  wills;  exhibiting  the  sentiments  on  this  point  of  Blackstone  J. 
the  Annotator,  Butler,  Thurlow  C,  and  of  tKe  author.  —  35.  See  farther  in  Preston 
on  Estates  his  "  Succinct  view  of  the  rule  in  Shelley's  case,  exhibidng,  by  negative  and 
affirmative  propositions,  the  instances  in  which  several  limitations,  one  to  the  ances- 
tor,  the  other  to  the  heirs,  the  heirs  of  the  body,  or  issue  of  the  b(Kty  of  that  person, 
do  and  do  not  give  the  inheritance  to  the  alkceston'* 

Bfe 
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life,  Temamder  to  the  first  son  which  B.  shall  have,  in  tail,  remainder  to 
B.  md  Ills  heirs;  the  estate  is  executed  in  B.  till  the  son  be  born. 
Vide  %  Sand.  S8S. 

Sd,  to  B.  for  life,  remainder  to  the  first  son  which  B.  shall  have,  in 
li%  remainder  to  the  heirs  of  the  body  of  6.  begotten,  &c.  an  estate  tail 
k  executed  in  B.  Cont  per  2  J.  Cro.  £1.  316.  But  ace.  clearly, 
2  Sand.  383,  386. 

So^  if  it  be  to  B.  for  life,  remainder  to  his  first  son  who  shall  have 
issue  male  and  his  heirs  for  ever,  and  for  want  of  such  issue,  remainder 
to  B.  and  his  heirs.     R.  Cro.  Car.  364. 

So  a  devise  to  A.  for  life,  and  after  his  death  to  the  heirs  of  his  body, 
is  an  estate  tail  executed.     R.  Cart.  1 71.     Vide  Demise,  (N  5.) 

So  a  covenant  to  stand  seized  to  himself  for  life,  remainder  to  A.  for 
lile,  remainder  to  the  first,  second,  third  and  every  other  son  of  his 
body,  and  the  heirs  male  of  the  bodies  of  such  first,  second,  and  other 
issuing  severally  and  successively ;  provided  that  if  A.  dies  without 
male,  the  covenantor  shall  stand  seized  to  the  intent  to  nuse 
IOQL  for  a  daughter,  shall  be  an  estate  tail  executed  in  A.  R.  2  Jon. 
114. 

So  a  fi*offinent  to  the  use  of  husband  and  wife  for  life,  remainder  to 
their  first  son  in  tail,  remainder  to  the  husband  and  wife  and  the  heirs 
of  dieir  bodies,  is  an  estate  tail  executed  in  them.  Co.  L.  28.  a.  R» 
1 1  Co.  80. 

Bot  if  an  estate  be  to  A.  for  life,  remaindier  to  the  next  heir  male  of 
A.  and  the  heirs  male  of  his  body;  it  is  not  an  estate  tail  executed  in 

A.  because  the  remainder  is  to  his  next  heir  male  in  the  singular  num- 
ber,  with  words  of  limitation  to  his  heirs.    R.  1  Co.  66.  b.  Archer. 

Or,  to  A.  for  life,  remainder  seniori  puero  of  his  body,  in  tail.  R. 
Ma.  104. 

Though  the  remainder  to  the  next  heir  be  upon  a  contingency, 
and  in  abeyance.     Semb.  Pol.  83,  &c. 

So,  if  there  be  a  mesne  remainder  in  esse^  the  estate  shall  not  be  ex- 
ecuted :  as,  if  it  be  to  A.  for  years,  remainder  to  B.  for  life,  remainder 
to  the  right  heirs  of  A.  it  shall  not  be  an  estate  executed  in  A.  R. 
S  Lev.  407. 

Or,  to  A*  for  life,, remainder  to  his  wife,  remainder  to  the  right 
which  A.  shall  beget  upon  the  body  of  his  wife ;  it  is  not  executed 
in  A.  because  of  the  remainder  to  the  wife.  R.  Ray.  36^  1  Sid.  83. 
R.  2  Lev.  407. 

Or,  to  A.  for  life,  and  afterwards  to  the  wife  for  life,  remainder  to 
the  heirs  of  both  their  bodies.     Ray.  36.     R.  1  Lev.  37. 

So  a  possibility  may  prevent  the  execution  of  an  estate:  as,  if  a 
devise  be  to  A.  his  son  and  heir,  and  if  he  dies  without  issue  living 

B.  to   Bb  and  his  heirs ;  if  he  has  issue  living  at  his  death,  to  the 
and  his  heirs ;  this  mesne  possibility  prevents  the  merger  of  the 

fiir  life  in  A.  by  the  descent  of  the  fee.     3  Lev.  407. 
So^  if  an  estate  comes  by  several  conveyances,  it  shall  not  be  ex« 
ecnted;  as,   if  by  indenture  an  estate  is  settled  to  A.  for  life,  and 
afinrwaids  by  devise  it  is  given  to  the  issues  of  the  body  of  A.    Per 
Hok,  Skm.  559. 
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(B  190  ^  remainder ;  bj  what  words  created* 

If  any  words  are  used  by  which  an  estate  is  raised  dependtng' 
upon  a  particular  estate,  it  is  su£Scient:  as,  if  .a  man  makes  a  lease 
to  A.  for  life,  and  that  after  the  death  of  A.  the  lands  reiibuni  to 
B.  and  C.  and  their  heirs;  it  will  be  a  good  remainder  to  thenu 
PL  Com.  29.  a. 

If  a  lease  be  to  A.  for  life,  remainder  to  W«  and  if  W.  dies  living 

A.  that   then  it  shall  remain  to  B.  it  will  be  a  good  remaind^  to 

B.  for  it  does  not  import  that  B.  shall  have  it  in  the  life  of  A.  if  W. 
dies,  bnt  that  he  shall  have  it  in  remainder,  as  W.  had  it.  PL 
Canim  29.  b.  S2«  a. 

If  a  devise  be  to  A*  for  life,  and  if  he  has  issue  male,  to  his  issue 
male  and  his  heirs,  a  remainder  vests  in  the  first  son :  for  the  issue 
male  shall  be  taken  as  a  single  person*     R.  1  Sal.  224. 

(B  20.)  When  it  shall  take  efi^t. 


If  a  demise  be  to  A.  for  10  years,  and  of  other  land  to  B;  for 
80  years,  remainder  after  the  determination  of  those  several  leases, 
to.  C«  M^hen  the  10  years  expire,  the  remainder  begins  in  the  land 
demised  to  A.  for  it  shall  be  construed  distributivelv.     R.  5  Co*  7* 

So  a  devise  of  kmd  to  A*  for  life,  of  a  house  to  his  wife  for  a  year 
after  his  deaths  and  that  after  a  year  and  the  death  of  A.  all  his  lands 
and  tenements  shall  ffo  to  B. ;  he  shall  have  the  house  at  the  end  of 
the  year,  though  A.  be  then  living.     R*  1  Lev.  212. 

If  .a  limitati<m  be  to  the  use  of  A.  for  life,  and  of  other  land  io  the 
nse  cS  B«  for  life,  and  after  the  death  of  A.  and  B.  that  the  whole  ^ali 

Eto  D.;  he  shall  have»  after  the  death  of  each,  the  land  limited  to  him* 
Pbl.  65.  67. 

If  a  devise  be  to  his  two  sons  and  the  heirs  of  their  bodies,  and  thai 
hb  executor  shall  have  it  till  his  sons  attain  their  several  ages  of  twenty- 
one  years ;.  if  the  eldest  attains  twenty-one  years,  he  shall  have  his  party 
though  they  are  jointr-tenants.    R.  2  Cro.  259. 

But  where  there  are  cross-remainders,  or  by  exjmss  words  he  in 
r^nainder  shall  not  take  part  till  he  takes  the  whole,  there  the  re- 
mainder, sh^ll  not  take  effect  by  parcels :  as,  if  a  devise  beto  A»  and 
B.  and  Uieir  heirs  equally  to  be  divided,  and  if  they  die  without  issue, 
i  give  all  the  lands  to  D. ;  if  A.  dies  without  issue,  a  moiety  does  not 
go  to  D. ;  for  the  intent  is  expressed,  that  he  shall  take  the  whole  oi^y 
wh^i  both  are  dead  without  issue.  R.  Ray.  452.  Pol.  425. 484.  Victe 
Devise^  (N  14.  Lfi.) 

(B  SI.)  A  gift  in  tail,  with  a  fee  expectant. 

If  a  feoffinentbe  to  the  use  of  A.  and  a  woman  whom  he  intends  io 
many,  and  their  heirs,  habendum  to  them  and  the  heirs  of  their  bodies, 
they  have  an  estate  tail,  with  a  fee  expectant  R%  2  RoL  19..  2S.  ConC 
8  Co.  154.  b.     Co.  L.  21.  a.    Vide  Fait,  (E  9.) 

Or  if  a  feofOn^t  be  to  A*  and  the  heirs  of  his  \)oAyr  habeiidim  tb  him 
and  his  heirs.    Co.  L.  21.  a»    . 

(B22.) 
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CB9SL)  Alienaticm  by  tenant  in  tail  i — What  does  not  bar 

the  issue.^ 

Bjr  the  at*  W*  2.  U  dt  donis^  it  wag  enacted,  quod  turn  habeant  iOi 
mtmenhtmjidi  sic  daium  (inz^  the  tenant  in  tail)  (i}»  potestatem 
^iemandij  4^, 

And  tberefere,  by  common  law  since  this  statute,  tenant  in  tail  could 
not  by  fine,  feoffinent,  grant,  release,  or  confirmation,  &c  bar  the  estjite 
tmi.     %  Inst.  335. 

Nor  tenant  in  tail  by  descent^  though  the  statute  says,  iUi  qmbus  te» 
memtemiMmJiat  datum.    2  Inst^SSG. 

So  he  cannot  chaxge  the  estate  tail*-    1  RoL  841..  1. 52. 

So^  if  he  accepts  a  fine  sur  conuzance  de-droit  come  ceo^  ^c.  fit>m  ano* 
iher ;  that  does  not  chance  his  estate.     R.^  1  Vent.  257« 

So  a  fine  by  hinv  without  proclamations,  does  not  bar  the  entail^ 
dioagh  it  makes  a  discontinuance-  Semb.  Jon..  354..    Vide  Fine^  ((^  !•) 

(B  23.)  What  shall  be  t^crid^ 

If  tenant  in  tail  makes  a  grant  of  a  thing  not  in  esse,  as  of  a  lent*^  de 
mtmo  out  of  land,  the  grant  after  his  death  is  void  as  fo  the  ijssue.  Co. 
L.  M7.  b.    3  Co-  85-  b.    PL  Com.  437.     1  Levi  1 6B. 

So,  iif  he  giants  the  next  avoidance.  Bi.  1  RoL858..  1-5..  1  BuL. 
dSL  35* 

Or  be  bound  in  a  statute-staple,  &c^    Fl.  Com.  437«  a. 

So,  i£  tenant  in  tail  in  remainder  after  an  estate  for  life^  grants  his 
estate  to  another,  it  determines  by  his  death. 

Sov  if  toiant  in  tail  makes  a  lease  to  commence  after  his  death  bj 
words,  it  will  be  mid^    1  Sid.  26L 


(B^.)  What  only  voidable. 

But  if  tenant  m  tail  makes  a  discontinuance  by  feoflbieat^  8lc^  ibis  isv 
only  TCMdable  by  action  of  the  issue  ov  him  in  remainder  or  reyersi<»u. 
Co.L.327.b.    3Co.85.  b.(c) 

So^  if  by  bargun  and  sale,  covenant  to  stand  seised,  lease  and  release^ 
&C.  he  couviys  to  a  stranger,  a  base  fee  passes,  which  is  n6t  avoided 
tin  entiy  of  the  issue.    \i&  Post,  (B  33.) . 

So,  if  tenant  in  tail  makes  a  lease  rendering  rent,  not  warranted  by 
die  sL  32  H.  8.  it  is  only  voidable. 

Though  the  lease  be  to  commence  at  a  fiiture  day,  and  he  ^es  before 
the  commencement     1  RoL  842.  1. 50. 848.  1. 15.    R.  PL  Com.  437. 

Or  without  rendering  rent.     R.  1 .  Sid.  281 . 

So,  if  tenaht  in  tail  grants  an  advowson,  common,  tithes,  rent  in  esse^ 
or  other  thing  which  hes  in  grant  to  another  in  fee ;  the  issue  in  tail 
may  make  the  grant  void,  or  only  voidable,  at  his  election :  for  he  may 


(n  Bat  rtil]  theflprohibition  was  extended  bv  the  judges  to  the  issue  tft  infinUum. 
Aad  Broke  aaji^  the  omission  of  the  heirs  of  the  donee  in  the  statute  was  a  mispri* 
«oa  of  the  derk.    I  Cruise^  95.    Plowd.13.    T«  Jones.  SJdt     Bio.  Ahr.  Parliam.  91. 

llisLS56. 
(e)  Lord  Rjlym.  779. 
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by  entry  or  claim  make  it  void,  or  avoid  it  by  ajarmedon.  Co.  L»  527.  h^ 
R.  S  Co.  84. 5, 

So,  if  tenant  in  tail  grants  a  reversion  or  remainder.  3  Co.  85.  a^ 
86.  a. 

Though  the  grant  was  by  fine  before  the  st.  32  H.  8.     R.  2  And.  1 10. 

So,  if  tenant  in  tail  makes  a  feoffinent,  though  he  cannot  retain  the 
estate  or  profits,  yet  the  right  to  the  entail  remains  in  him,  which  may 
be  barred  by  fine  or  recovery,  or,  if  it  be  not  barred  or  forfeited,  sliall 
descend  to  his  issue.     R.  Hob.  336. 

(B  250  What  bars  the  issue  :  —  A  fine  with  proclamations. 

Vide  post,  (B  31.) 

So,  by  the  st.  4  H.  7.  24.  a  fine  in  C.  B.  of  lands,  tenements  and  he-; 
reditaments  after  ingrossing  shall  be  proclaimed  the  same  term  and  three 
following  terms  at  four  several  days  in  every  term :  and  being  so  pro- 
claimed, shall  be  a  final  bar,  and  conclude  all  privies  and  strangers,  ex- 
cept, &c.     Vide  1  Leo*  75. 

And  by  the  st  32  H.  8.  36.  fines  with  proclamations  by  persons  of  full 
age  of  lands,  &c.  before  such  fine  levied  entailed  to  the  pei*son  levying 
the  same,  or  any  of  his  ancestors,  in  possession,  reversion,  remainder, 
or  use,  shall  be  a  sufficient  bar  and  discharge  for  ever  against  them,  or 
any  of  their  heirs  claiming  only  by  such  entail,  &c. 

And  therefore  if  tenant  in  tail  levies  a  fine  of  lands  to  him  entailed 
with  proclamations,  the  issue  in  tail  shall  be  barred  by  it :  for  the 
st  32  H.  8.  makes  it  a  bar  to  the  issue  expressly.  R.  Raym.  359. 
S  Co.  84. 

TTiough  the  fine  was  levied  of  an  estate  tail  in  reversion  or  remainder, 
and  not  in  possession.     3  Co.  84.     Cro.  El.  610. 

So,  if  tenant  in  tail  be  disseised  and  afterwards  levies  k  fme  with  pro- 
clamations, the  issue  shall  be  barred  by  it :  for  the  statute  does  not 
speak  of  a  seisin  at  the  time  of  the  fine,  and  the  issue,  being  privy,  is 
estopped  to  say,  quod  partes  Jinis  nihil  habuerunt.  R.  3  Co.  89.  90, 
Cro.  El.  610. 

Or  makes  a  discontinuance,  and  afterwards  disseises  the  discontinuee, 
and  levies  a  fine.     R.  3  Co.  91 .  a.     Bend.  pi.  156.     Cro.  El.  610. 

Though  the  discontinuee  enters  and  avoids  the  fine,  before  all  the  pro- 
damationa  pass.     R.  3  Co.  91.  a.     Cro.  El.  610. 

So,  if  the  king  tenant  in  tail  levies  a  fine,  &c.  the  issue  is  barred. 
R.  7  Co.  32. 

If  the  issue  in  tail  levies  a  fine.  Sec.  in  the  life  of  the  tenant  in  tail, 
who  afterwards  dies,  the  issue  and  all  his  issues  are  barred ;  for  the 
statute  speaks  of  lands  entailed  to  the  person  levying  the  same,  or  any 
of  his  ancestors.     R.  3  Co.  51.  a.  90.  b. 

So,  if  the  issue  in  tail  disseises  his  &ther,  and  afterwards  levies  the 
fine,     R.  3  Co.  90. 

So,  if  tenant  in  tail  has  issue  two  sons,  the  eldest  levies  a  fine  in 
the  life  of  his  father,  who  dies,  and  afterwards  the  ddest  dies  without 
issue;  the  fine  shall  be  a  bar  to  the  younger  brother :  for  he  claims  the 
entail  through  his  eldest  brother.  *  Per  Periam,  Mo.  252.  Hob.  258. 
Co.  L.  372.  a.     Jon.  32. 

So,  if  there  be  grandfatlier,  father,  and  son,  tlie  grandfather  tenant 

in 


Estate  UuL  41 

in  ttti,  die  &theT  levies  a  fine  in  the  life  of  the  grand&ther,  and  dies  in 
die  fife  of  the  ffrand&ther,  and  then  the  estate  descends  to  the  son ;  he 
slidl  be.  barred  by  the  fine  of  his  father :  for,  though  he  claims  from 
tbegruid&ther,  yet  he  derives  his  title  through  the  blood  of  his  father* 
3  Co.  90.  b.      Hob.  333. 

So^  if  A.  tenant  in  tail,  remainder  to  the  heirs  male  of  his  father, 
ienes  a  fine,  and  dies  without  issue;  the  son  of  a  father  by  another 
fcnter  is  barred.     R.  3  Leo.  10. 

So,  if  an  estate  tail  be  devised  to  B.  when  he[attains  twenty-four  years 
cf  age^  and  he  before  such  age  levies  a  fiiie,  and.  ailer  such  age  dies ; 
the  issue  is  barred :  for  the  statute  speaks  of  land  before  the  time  of  the' 
fine  entailed,  &c.  which  extends  to  an  entail  in  Juturo.  R.  Cro.  £1. 
122,      10  Co.  50.  a.     2  Leo.  ^^,     3  Leo.  21 1.     Cro.  El.  610. 

So,  if  husband  and  wife  be  tenants  in  tail,  and  the  husband  alone  le- 
vies a  fine  ;  it  bars  the  issue  in  tail :  for  he  claims  as  heir  of  the  body 
of  both.  R.  Dy.  351.  b.  R.  9  Co.  140.  Bend.  pi.  257.  Dal.  50. 
R.  1  And.  39.     Sav.  9. 

And  if  the  husband  dies,  and  his  wife  ailterwards  enters  and  avoids 
die  fine  (as  she  may  within  five  years)  whereby  she  is  seised  of  an  estate 
tail,  and  the  remainders  are  revested ;  yet  afler  her  death  the  issue  is 
barred.     Hob.  257.  259.     Dal.  50.     ' 

So,  if  the  husband,  afler  a  fine  by  him  alone,  declares  the  uses  to 
bim  and  his  wife,  by  which  they  are  remitted,  and  the  remainders  re- 
vested ;  yet  the  issue  is  barrea :  for  after  the  death  of  the  wife  the 
reoiitter  ceases,  and  the  estates  are  turned  again  to  a  right.  Hob.  260. 
So^  if  tenant  in  tail  of  a  rent  issuing  out  of  the  manor  of  D.  levies  a 
fine  of  the  manor,  with  intent  to  bar  the  rent ;  the  issue  shall  be  barred, 
tboogh  the  rent  was  not  expressed  in  the  fine :  for  it  is  comprised  within 
a  fine  of  the  manor  out  of  which  it  was  issuing.  Per  2  J.  Hut  Cont. 
2  Oo.  699.     2  Rol.  500. 

S(H  '^  tenant  in  tail  of  an  office,  levies  a  fine  of  land  belonging  to 

office.     2  Rol.  500. 
If  tenant  in  tail  levies  a  fine  and  dies  before  all  the  proclanlations  are 
yet  the  issue  shall  be  barred  if  the  proclamations  afterwards  pass. 
R.  S  Co.  86.  b.  90.  a.     Semb.  2  And.  112. 

And  the  issue,  by  entry,  or  action,  or  claim,  before  the  proclamations 
aie  all  past,  cannot  avoid  the  fine.     R.  3  Co.  87.  a.  90.  b. 

And  every  fine  shall  be  intended  to  be  with  proclamations,  till  the 
cxntraiy  i^ipears.  -  R.  3  Co.  86.  b. 

And  the  statutes  which  make  a  fine  with  proclamations  a  bar^  give 
all  incidents  to  perfect  the  fine.  If  it  be  levied  by  him  ui  reversion, 
&C.  a  Qtdd  juris  damaty  &c.     R.  3  Co.  86.  b. 

If  tenant  in  tail  levies  a  fine,  the  issue  shaQ  be  barred,  thoi^h  within 
age,  oat  of  the  realm,  covert^  non  compos^  or  in  prison.     R.  3  Co.  91.  a. 
So  the  king  tenant  in  tail  may  bar  by  fine.     Cro.  Car.  96,  7. 
So  a  fine  by  tenant  in  tail  not  only  bars,  but  extinguishes  the  estate 
tnl.     4  Mod.  5.     2  Leo.  37.     1  SaL  336. 

For  a  fine  by  tenant  in  tail  is  as  complete  a  bar  to  the  issue,  as  a 
feoffiiient  by  tenant  in  fee.     1  Leo.  85. 

And  therefore,  it  will  be  as  effectual  a  bar  when  found  by  verdict,  as 

if  It  had  been  pleaded.     R.  2  Leo.  37.  .  , 

Bot  if  tenant  in  tail  makes  a  feoffment,  and  the  feoffee  levies  a  fine^ 

the 
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^  issue  ift  tail  18  not  barred  if  he  claims  within  five  years  after  the 
death  of  the  tenant  the  tail.     S  Co.  87.  b. 

^,  if  tenant  in  tail  be  disseised,  and  the  disseisor  lisvies  a  fine,  and 
tenant  in  tail,  or  his  issue,  claims  within  five  years  after  the  fine.  S  Co« 
87.  b. 

So,  if  the  fine  by  tenant  in  tail  was  not  with  proclamations,  but  a 
fine  at  common  law,  it  is  not  a  bar. 

So»  if  tenant  in  tail  levies  a  fine  sur  grant  et  render^  the  issue  may 
avoid  it,  if  the  fitther  dies  before  the  fine  is  executed.    S  Co.  89.  b. 

SO|  if  tenant  in  tail,  upon  a  fine,  grants  and  renders  a  rent  out  of  the 
land  entailed,  the  issue  is  not  bound  by  it:  fi>r  the  fine  was  not  of  the 
land  itself,  but  of  a  rent  newly  created.  R.  S  Co.  90.  a.  Semb.  Dy.  213. 
b.     Bend.  pi.  141.     PI.  Com.  485.  b. 

SO|  if  tenant  in  tail  has  issue  two  sons,  and  the  eldest  levies  a  fine, 
and  dies  in  the  life  of  his  father;  the  youngest  shall  not  be  barred :  for 
he  does  not  claim  by  his  eldest  brother,  nor  need  mention  him  in  his 
pedigree.  Per  Pertam,  Mo.  252.  R.  2  Cro.  689.  R.  Hob.  382.  R. 
Cro.  Car.  434.     2  Rol.  501.     Jon.  82. 

So,  if  there  be  tenant  in  tail  to  him  and  his  wife  and  the  heirs  males 
of  their  bodies,  remainder  to  them  and  their  heirs  of  their  bodies,  the 
husband  dies  having  issue  a  son  and  a  daughter,  the  son  levies  a 
fine,  and  dies  without  i^3ue  in  the  li&  of  his  moUier ;  the  daughter  shall 
not  be  barred.     R.  Hob.  382. 

So^  if  there  be  three  sons,  and  the  middle  one  levies  a  fine,  and  sur- 
vives his  fitther,  but  dies  without  issue  in  the  life  of  the  eldest  brother; 
his  fine  shall  not  be  a  bar  to  his  eldest  or  voungest  brother.  Hob.  883« 
^  So^  if  the  issue  in  tail  levies  a  fine,  and  afterwards  the  tenant  in  tail 
makes  a  lease  not  warranted  by  the  st  82  H.  8.  The  lease  is  good 
against  the  conusee,  as  long  as  the  issue  in  tml  does  not  fail.  R.  2  Cro* 
689.  2  Rol.  498.  Bridg.27.  Jon.  60.  R.  lSid.62.  1  Rol.  843. 
h  20.    Vide  Fine,  (L). 

So,  if  tenant  for  life^  and  he  in  remainder  in  tail,  join  in  a  lease  to 
A.  for  life,  remainder  to  B.  for  life,  and  the  issue  in  tail  accepts  the 
rent  of  A.  and  levies  a  fine.    R.  Cro.  El.  253. 

So,  if  tenant  in  tail  makes  a  lease,  and  afterwards  levies  a  fine;  Ae 
conusee  shall  not  avoid  the  lease.     4  Mod.  6.    Dub.  1  Lev.  168. 

Or,  if  he  and  the  issue  in  tail  join  in  a  lease  or  charge^  and  afterwards 
join  in  a  fine. 

Or,  if  the  tenant  in  tail  makes  a  lease,  8tc.  and  the  issue  afterwards 
affirms  it  by  acceptance  of  rent,  and  then  levies  a  fine. 

Or,  if  the  issue  in  tail  makes  a  lease,  and  afterwards  dies,  and  his 
issue,  having  then  the  entail,  levies  a  fine.     R.  4  Mod.  5.     Dy.  51.  b.  ' 

Otherwise,  if  the  lease  was  to  commence  injiduro^  and  the  fine  was 
levied  by  the  issue  before  the  commencement.  R.  1  Sal.  338.  R.  1  Sid. 
260.     Skin.  284.  317. 

So  a  fine  by  tenant  in  tail  of  the  king's  gift,  the  reversion  or  re- 
mainder to  die  king,  does  not  bar  the  issue,  m  all  cases  where  by  the 
St.  34  H.  '8. 20.  a  recovery  by  him  should  not  be  a  bar.  Co.  L.  372.  b. 
R.  8  Co.  78.  a.     Vide  post,  B.31.) 

So  a  fine  by  tenant  in  tail  is  not  a  bar  to  him  in  reversion  or  re- 
mainder, if  he  daims,  or  pursues  his  action  within  five  years  after  the 

il  ended.    Co.  L.  372.  a.    Vide  Fine,  (K  1.  2.) 

(B  26.) 
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(B  26.)  A  real  Recovery,  &c. 

Sotneorery  in  a  real  action,  by  yerdict  upon  ne  dona  paSf  Unds 
CbekK.    iRoI.  840. 1.5. 

&^  if  tenant  in  tail  forfeits  double  the  value  o^  the  marriage  to  the 
bi  it  binds  the  issue.     1  RoL  842.  L  5. 

&H  if  tenant  in  tail  grants  a  rent  rent-charge  for  a  release  of  a  right 
to  the  land,  it  binds  the  issue.     1  RoL  842.  L  10. 

Or,  in  pnrsuanoe  of  a  condition  annexed  to  an  estate  taiL  1  RoL  842. 

L30.  sa 

But  if  a  recovery  be  by  dcfimlt  without  voucher,  the  issue  may  fiilsify. 

lRoL840.  LlO. 
TVmgh  the  recovery  be  in  a  writ  of  right     Co.  Lr.  875.  a* 
So,  if  the  lord  recovers  in  a  cessavii  against  tenant  in  tail,  it  docs  not 

had  tbe  issue.    Co.  L.  S7S.  a. 

(B  27.)  A  common  Recovery.  What  Interest  shall  be  barred 

by  it. 

Sc^  if  tenant  in  tail  saSsn  a  conunon  leoovery,  it  bars  £he  issue  in 
icspect  of  the  recompence  in  value.     R.  10  Co.  87.  b.     R.  Poph.  100. 

ThoQf^  he  dies  before  execution.  1  Ca  106.  2  RcL  896.  L  10* 
Dj.  3?4.  a.  876.  b.     Vide  Execution,  (A  2. 8.) 

And  this  has  always  been  allowed  sbce  thest  de  donis,  10  Co.  87.  b. 

Tlioiiffh  he  had  before  levied  a  fine,  whereby  his  estate  tailis  extinct 
R.lRd.228: 

Tho^  tbe  reoompenoe  in  value  can  never  be  obtained.  R« 
10  Co.  38.  a. 

Thoi^  it  be  erroneous ;  so  long  as  it  stands  in  force.   R.  Poph*  \Qfk 

80^  if  tenafift  for  life,  remainder  in  tail,  aufiers  a  coDunon  recovery, 
lod  vonahes  hiin  in  remamder;  it  bars  tbe  estate  taiL  R.  10  Co*  44^ 
S  Ca  80.  h.    Cra  £L  56j2.  570.    Mo.  690. 

And  die  remainder  in  fee.    R.  Cro.  £L  562,  £70.    S  Co.  61.  a. 

Soi  if  husband  and  wife  are  tenants  in  special  tail,  remainder  to  the 
Uband  in  tail  general,  remainder  to  B.  and  the  husbandakme  suifera 
1  reoorery ;  though  it  is  no  bar  to  the  wife  and  her  issue  but  for  a 
Doie^,  yet  the  husband  having  a  reminder  in  tail  general,  all  subser 
fMQt  remainders  are  barred.    R.  8  Lev.  108. 

So  a  common  recovery  by  tenant  in  tail  bars  all  remainders,  or  the 
imnion  doiending  upon  it.     2  RoL  896.  L  7.     6  Co.  42. 

And  all  chaiges  granted  by  him  in  reversion,  ot  ronainder.  R.  1  Ca 
CI  K    Poph.  5. 

80^  if  he  in  remainder  makes  a  lease  for  life,  upon  condition ;  a  le- 
corery  by  tenant  in  tail  bars  the  estate  for  life,  and  also  the  condition. 
B.2Co.52.b. 

So  aremainder  to  the  right  heirs  of  B.  shall  be  barred,  though  it  be 
iBabqrmoe.     R.  6 Co.  42. a.    Per  Gawdy,  1  Co.l85.b.  lS6.a. 

8o|  a  remainder  for  years:  for  the  lessee  cannot  felsify.  Per  Twisd. 
I  Sid.  102.    2  Lev.  80. 

80,  a  devise  to  another,  xtpma  a  contingency  after  the  death  of  tenant 

ntal  without  issue.    R.  Mow  78. 
So^  if  an  eslalB  tail  be  REanted*  and  afterwards  to  the  use  that  B. 

ahall 
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shall  have  a  rent-charge,  remainder  over;  a  common  recovery  by  the 
tenant  in  tail  bars  the  rent-charge.     R.  2  Lev.  29,  30. 

And,  this,  though  the  recompence  in  value  does  not  extend  to  the 
rent:  for  the  supposed  recompence  is  the  cause  of  the  bar  to  the  issue,, 
but  the  ground  of  the  bar  of  the  reversion  or  remainder  is,  that  it  is  & 
common  assurance,  and  quasi  excepted  out  of  the  st  de  donis.     Per 
Hale,  2  Lev.  30. 

So,  if  there  be  tenant  in  tail,  rendering  rent  to  him  in  the  reversion, . 
with  condition  6f  re-entry  for  non-payment;  a  common  recovery  by 
the  tenant  in  tail  bars  the  condition.     2  Lev.  SO.     Cont  Sal.  570,  1. 

So,  by  a  common  recovery,  a  power  to  make  a  jointure,  leases,  &a 
shall  be  barred.     R.  2  Lev.  60.     Vide  Poiar,  (D). 

So  a  common  recovery  bars  the  right  of  having  a  writ  of  error  to 
reverse  a  fine  by  tenant  in  tail.     R.  Mo.  365. 

So  a  common  recovery  bars  a  collateral  condition  annexed  to  an  estate 
tail:  As,  if  a  gift  in  tail  be,  upon  condition  to  pay  a  sum  in  gross,  and 
for  non-payment  to  re-enter.     Sal.  571. 

Or,  upon  condition,  that  if  the  donee  marries  any  other  than  Searle, 
the  estate  goes  over.     R.  Sal.  570. 

.  So,  if  tenant  in  tail  leases  for  years,  acknowledges  a  judgment,  &c» 
and  afterwards  sufters  a  common  recovery  to  make  a  jointure,  &c.  the 
recovery  enures  for  confirmation  of  the  lease,  &c.  R.  Ca.  Ch.  120. 
2  And.  111.     Vide  ante,  (B  25.) 

(B  28.)  If  it  be  with  single  Voucher. 

If  the  preecipe  be  against  the  tenant  in  tail  himself^  the  estate  shall 
be  barred  of  which  he  was  actually  seised,  and  all  remainders  dependant 
upon  it. 

If  tenant  in  tail,  in  remainder  after  an  estate  for  life,  disseises  the 
tenant  for  life,  and  su£Pers  a  recovery  with  single  voucher,  the  entail  is 
barred :  for  the  disseisin  extends  only  to  the  estate  for  life,  and  does  not 
turn  the  estate  tail  to  a  right.  Cont.  Semb.  3  Co.  59.  a.  Ace.  2  Rol. 
895.  1. 10. 

But  no  estate  shall  be  baiTed,  which  was  turned  to  a  right,  and  of 
which  the  tenant  to  the  prcecipe  had  not  actual  seisin,  or  seisin  in  law. 
2  Rol.  394.  1.  50. 

And  therefore,  if -tenant  in  tail  makes  a  febfiment  to  the  use  of  him- 
self in  fee,  or  in  tail,  and  afiierwards  sufiers  a  recovery,  the  Qrst  estate 
tail  is  not  barred :  for  he  was  seised  only  of  the  estate  raised  by  the  feoff- 
ment. '  PL  Com.  8.  a.  Manxel. 

So,  if  he  covenants  to  stand  seised  to  the  use  of  himself  for  life,  and 
.  afterwards  to  his  son  in  tail,  and  afterwards  sufiers  a  recovery  with 
single  voucher.     R.  Yel.  51. 

So,  if  tenant  in  tail  discontinues,  and  takes  back  an  estate  tail,  and  a 
recovery  is  had  against  him.     3  Co.  5.  b. 

So,  if  tenant  in  tail  be  .disseised,  and  the  disseisor  enfeoff  him,  and 
afterwards  he  suffers  a  recovery  with  single  voucher.  R.  3  Co.  59.  a. 
2  Rol.  395.  1.5. 

'  '  So,  if  there  be  tenant  for  life,  remainder  to  A.  in  tail,  and  a  reco- 
very is  pleaded  to  be  had  against  A*  tunc  tenentem  liberi  tenementi^ 
(which  ought  to  be  intended  to  be  by  disseisin,  when  the  tenant  for 
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life  appears  br  the  same  record  to  be  living,)  with  single  voacher ;  the 
entail  is  not  barred  by  it     3  Co.  59.  a. 

Sq^  if  j^osband  and  wife  are  seised  in  tail,  and  a  recovery  is  had  against 
the  Imsfaaod  alone.     3  Co.  5.  b. 

So,  if  A.  tenant  for  hfe,  remainder  to  B.  in  tail,  joins  in  a  fine  sur 
gmt  H  render  to  A.  for  life,  and  afterwards  to  B.  in  fee,  and  then  B. 
flfers  a  recovery  with  single  voucher  to  the  use  of  himself  in  fee;  the 
oitul  15  Dot  barred ;  for  though  the  fine  did*  not  make  a  discontinuance^ 
bangby  B^  not  seised  in  tail,  yet  the  estate  tail  was  devested  by  it,  so  that 
be  was  not  seised  in  tail  at  the  time  of  the  recoveiy.     R.  Cro.  El.  826. 

If  A.  tenant  in  tail  leases  to  B.  for  life,  (which  is  a  discontmuance,) 
tfid  dies,  and  B.  surrenders  upon  condition  to  C.  who  has  the  remain- 
der in  tail,  against  whom  a  prtecipe  is  brought,  and  a  recovery  had ;  the 
"  of  C.  is  not  barred;  for  C.  was  not  remitted.    R.  Skin.  3.  63. 


(B  29.)  If  it  be  by  tenant  in  tail  as  vouchee. 

If  tenant  in  tail  be  vouchee  in  a  common  recovery,  he  comes  in  in 
privity  of  such  estate  as  he  ever  had.     PL  Com.  8.  a.  Manxel. 

And  therefore,  if  husband  and  wife,  seised  to  them  and  the  heirs  of 
the  body  of  the  husband,  make  a  discontinuance,  and  the  discontinuee 
suffers  a  recovery,  and  vouches  the  husband ;  the  tail  shall  be  barred. 
R.  3  Co.  6.     R.  6  Co.  32.  a. 

If  tenant  in  special  tul  discontinues,  and  takes  back  an  estate  in  tail 
Ijoeral,  and  afterwards  takes  back  an  estate  to  him  and  his  heirs  upon 
B.  begotten,  and  afterwards  discontinues,  and  the  discontinuee  sufi^  a 
raxy?ery,  and!  vouches  the  tenant  in  tail ;  the  three  several  entails  are 
bamd  by  one  recompence :  for  the  vouchee  comes  in  in  privity  of  all 
the  estates.     PI.  Comb.  8.  b.     3  Co.  6. 

So,  if  the  tenant  vouches  a  stranger  at  first,  who  afterwards  vouches 
thetenant  in  tail;  hisestate  shall  be  barred.     R.  Sal.  571. 

So,  if  the  heir  be  vouched,  he  comes  in  in  privity  of  the  estate  of  his 
ancestor  to  whom  he  was  heir :  as,  if  tenant  in  fee  makes  a  feofiment, 
and  the  kx^Bke  suffers  a  recovery,  and  vouches  the  heir  of  the  feoffor. 
Semb.  PL  Com.  7-  b. 

S6,  if  tmant  in  tail  in  possession  and  he  in  remainder  be  jointly 
TowJhed^  though  it  be  not  so  regular,  yet  the  vouchee  shall  be  barred : 
bt  the  joining  of  a  stranger  with  him  does  not  prejudice.     R.  Sal.  571. 

But  the  vouchee  comes  in  in  the  same  degree  as  he  had  the  estate  at 
first:  and  therefore,  if  a  recovery  would  not  bar  his  estate  when  he  was 
seiaed,  it  shall  not  be  barred  if  he  be  a  vouchee.     PL  Com.  7.  b.  ^ 

So,  if  a  parson  enfeoffi  with  warranty,  and  be  vouched,  he  shall  pray 
in  aid  of  the  patron  and  ordinary.     PL  Com.  7.  a. 

If  tenant  by  the  curtesy  enfeoff  with  warranty,  and  is  vouched ;  be 
shall  have  aid :  for  he  comes  in  in  the  same  plight  as  when  he  was  sdsed 
cf  the  land.     PL  Com.  7.  b. 

(B300  What  interest  is  not  barred. 

Bat  a  common  recovery  does  not  bar  an  interest  precedent  to  the 

estate  tail-  of  which  the  recovery  was  suffered :  as,  if  tenant  in  t^,  re- 

nMnder  to  A.  remainder  to  B.  remamder.tp  C.  makes  a  feoffment,  and 

the  faollee  suffers  a  recovery,  and  vouches  B. ;  his  estate  t^  and  all  the 

subsequent 


46  ESTATES,  BY  GRANT. 

€ubseouait  remainders  are  barred ;  but  not  the  estate  ijfA.or  othe^ 
preceaent  estates.     R.  8  Co.  6. 

So,  if  tenant  in  tail  makes  a  lease,  and  afterwards  suffers  a  xeoovery ; 
the  precedent  lease  is  not  barred.  R,  Cro.  El.  718.  Eq.  Abr.  257. 
Vide  ante,  (B  25.) 

So,  if  an  estate  be  granted  to  B.  in  tail,  rendering  rent  to  him  in  the 
reversion,  and  B.  suffers  a  recovery;  the  rent  shaU  not  be  barred.  R. 
Cro.  £1.  792.    Per  Hale,  2  Lev.  SO.     SaL^571. 

So^  if  tenant  in  taU  makes  a  mortgage,  and  afterwards  snfiens  a  re- 
covery for  a  collateral  purpose;  the  mortgage  shall  be  confirmed  by 
the  recovery.    Eq.  Abr.  257. 

So,  generally,  a  common  recovery  does  not  bar  a  thing  to  which  the 
recompence  in  value  does  not  extend;  as,  if  a  man  be  not  in  in  privitj 
of  the  estate  tail :  as,  if  tenant  in  tail  be  attainted  of  treason,  and  the 
king  grants  his  estate  to  A.  who  enfeofi&  B.  who  suffers  a  recovery,  in 
which  A.  is  vouched ;  the  estate  tail  is  not  barred ;  for  A.  claims  para- 
mount the  entaiL    2  RoL  S94.  L  40. 

So»  if  tenant  in  tail  be  attainted  of  treason,  and  afterwards  suflEers  e 
recovery;  this  does  not  bar  the  remainder.    2  RoL  894.  L  37. 

If  tenant  in  tail  enfeoffi  B.  who  suffers  a  common  recovery  without 
vouching  the  tenant  in  taiL     Ray.  29. 

So  a  mere  possibility  shall  not  be  barred  by  a  recovery:  as,  if  a 
devise  be  to  A.  and  his  hdrs,  and  if  he  dies  without  issue  in  the  life  of 
B.  to  B. ;  a  recovery  by  A.  without  joining  B.  does  not  bar  his  ppiisi- 
bility.    R.2Cro.  593.    2  Rol.  394. 1.  20. 

But  if  B.  oomesin  as  vouchee,  his  possibility  shall  be  barred.  2  Cro. 
593. 

So  in  all  cases  of  an  executoiy  devise,  a  recovery  does  not  bar  him 
who  claims  by  such  devise.    R.  1  Lev.  136. 

So  a  recovery  by  a  mortgagee,  does  not  bar  Ibe  mor^^agor,  if  he  be 
not  vouched.     II.  2  Cro.  593. 

So,  if  an  estate  be  granted  to  A.  and  his  heirs  so  long  as  B.  has  heirs 
of  his  body;  a  recoveiy  by  A.  does  not  bar  the  donor :  for  a  recovery 
by  tenant  in  fee  does  not  bar  a  collateral  interest ;  as*  a  condition, 
covenant,  &c.     Per  Houghton,  2  Cro.  593. 

(B  31.)  If  the  reversion,  or  remainder,  be  in  the  king. 

So,  by  the  St  34  &  35  H.  8.  20.  a  common  recovery  by  tenant  in 
tail  of  kuids,  &c.  whereof  the  reversion,  or  remainder  at  the  time  of  such 
recovery  shall  be  in  the  king,  shall  not  bind  the  heirs  in  tail.  R.  Dy» 
32.  a.  in  marg. 

So,  if  there  be  tenant  in  tail,  remainder  in  tail,  the  reversion  or 
remainder  to  the  king;  a  common  recovery  by  the  tenant  in  tail  does 
not  bar  the  first  remainder,  any  more  tlum  the  heirs  in  tail.  Co.  L» 
372.  b. 

So,  if  the  king  after  a  gift  in  tail,  grants  the  reversion  to  another  in 
ta&,  ihe  fee  to  the  king;  a  recovery  l^  tenant  in  tail  does  not  bar  the 
reversion  in  taiL     R.  8  Co.  77.  8. 

So»  if  the  king  procures  a  subject,  for  money,  &c.  to  make  to  B*  an 
estate  tail*  for  recomp^ce  of  service,  &a  renudnder  to  the  kinfi%.  and 
this  appears  upon  record ;  B«  by  recovery  cannot  bar  theeHtaSU  Co.  li* 
372.  b.    2  Co.  16.  a. 

And 
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Aad  this  statute  extends  to  subsequent  as  weU  tt  piecedent  gifts  m 
bydiekiDg;     Co«L.373.a. 

So  afiae  does  not  bar  the  estate  tail,  where  it  was  given  by  the  king, 
aad  die  reversion  continues  in  the  crown.  1  Sid.  166.  Ace*  Cro. 
11595. 

But  this  St.  34  H.  8.  20.  does  not  extend  to  an  estate  tail  made  by  a 
abject,  though  he  afterwards  grants  the  reversion  or  remainder  to  the 
tic^.  Co.  L.  87S.  b.  2  RoL  S9S.  1. 50.  S96.  L  15.  R.  Mo.  195.  2  Co. 
15/b.  1  And.  142.  46.  Lut  848. 
Or,  it  descends  afterwards  to  the  king.  Co.L.d7?.b.  R.2Co.l5.b. 
Or,  if  the  reversion  or  remainder  be  to  the  king  only  for  life,  or 
years.     Co.  L.  S72.  b. 

Or,  if  the  reversion  or  remainder  be  granted  over  by  the  king,  before 
the  recovery  suffered.     Co.  L.  372.  b.    Raym.  288. 

8o^  if  the  estate  tail  be  created  by  the  king  ft>r  a  valuable  considera- 
tioD.     Per  3  J.  Dy.  82.  a.  inmarg. 

So^  if  an  estate  tail  be  varied  by  a  new  act  of  parliament  Dub.Ray. 
26a  286.  319. 

If  die  reversion  be  granted  bv  the  kins  to  A.  to  the  intent  that  there 
dttll  be  a  recovery,  and  that  it  shall  be  a&rwards  regranted  to  the  king. 
R.  Hard.  409. 

Yet  where  a  reversion  or  remainder  is  ia  the  king^  a  recovery  by 
tenant  in  tail  cannot  bar  or  devest  such  reversion,  8cc.  And  therdbre, 
if  a  recovery  be  by  tenant  in  tail,  (which  was  not  by  gift  of  the  king,) 
the  reversion  or  remainder  to  th^  king;  the  estate  tail  and  all  remam- 
ders  are  barred,  exoqit  the  estate  of  the  king.  2  RoL  394.  L  2.  R. 
Bend.  fL  254.     Dy.  32.lEi.     1  And.  142. 

So,  ^  a  recovery  be  by  tenant  in  tail,  remainder  to  the  king  in  tafl, 
reoMunder  to  B.  in  fee;  the  estate  tail  and  remainder  in  fee  are  barred* 
2  RoL  394.  L  5.    Lut.  848. 

And  where- a  recovery  is  a  bar,  a  fine  with  proclamations  shall  be  a 
bar  to  the  entail,  though  the  reversion  be  in  the  king.     Co.  L.  373.  a. 
So^  a  fine  sur  grant  et  render »     Sav.  106. 

So  a  fine  by  a  disseisee  of  an  estate  tail  of  the  gift  of  the  king,  and 
BOD-cbim  for  five  years,  shall  be  a  bar  to  the  taiL  Co.  L.  373.  a. 
Dab.  Cro.  EL  595.  said  that  it  is  not  law.  1  Sid.  166.  Vide  Fine, 
(K  1.  2.) 

So^  a  ccdlateral  warranty  of  the  ancestor  of  the  tenant  in  tail.  Co.  L. 
373.  a. 

But  a  fine  by  tenant  in  tail,*where  the  reversion  is  in  the  kinff,  does 
not  devest  the  reversion,  but  passes  the  estate  to  the  conusee,  durmg  the 
cnntimmnce  of  the  entail.  R.  3  Leo.  57.  4  Leo.  40.  Per  3  J.  before 
the  St  34  H.  8.    Dy.  32.  a. 

If  a  reverucm  upon  an  estate  tail  be  granted  to  the  king^  and  before 
die  deed  is  inrolled,  a  recovery  is  surored;  the  reversion  is  barred. 
Dnbw  Mo.  752. 

(B  Si.)  A  demise  pursuant  to  the  st  32  H.  8, 

So^  by  St  (d)  32  H.  8.  28.     All  leases  by  writing  indented  under 

seal. 


(Q  i.jliiCitBtainfeatid,tlioqg)i  an  sMate  of  inhcritinee,  is  of  a  liniled  natute, 
agpft  toa  maa  and  the  ban  of  hit  body,  who  are  prohibited  from  alieDation» 

except. 
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seal,  for  years,  or  life,  by  any  of  fiill  a^  having  an  estate  in  fee  tail, 
shaU  be  good  against  the  lessor  and  his  heirs,  in  like  sort  as  if  he  had 
been  seised  in  fee  simple. 

Provided 


excq)t  by  particular  nxxles  prescribed  by  law.  —  2.  If,  however,  tenant  in  tail  after  the 
statute  de  donii  bad  made  a  lease  for  years  and  died,  the  lease  was  not  absolutely  de- 
termined by  his  death,  but  the  issue  in  tail  was  at  liberty  either  to  affirm  or  avoid  it  as 
he  thought  fit.  —  5.  Acceptance  by  tenant  in  tail  of  the  rent  or  fealty,  or  bringing  an 
action  for  the  recovery  thereof,  or  an  action  of  waste,  were  such  acts  as  amounted  ta 
a  confirmation  of  the  lease,  because  these  plainly  manifested  his  intent,  to  continue  the 
lessee  in  possession  upon  the  terms  of  his  lease ;  and  by  consequence  such  issue  could 
never  afterwards  avoia  it  during  his  own  life.    Bac.  Abr.  Leases,  D.  —  4.  If  a  tenant  in 
tail  makes  a  lease  to  A.  for  twenty  years,  and  the  lessee  makes  a  lease  to  B.  for  ten 
years,  and  then  the  tenant  in  tail  dies,  and  the  issue  accepts  the  rent  of  B.,  this  is  no 
affirmation  of  the  lease,  because  B.  was  under  no  obligation  to  pay  his  rent  to  him, 
and  is  answerable  for  it  over  again  to  A. ;  and  therefore  his  payment  to  the  issue  in 
tail  was  voluntary,  and  in  his  own  wrong,  and  the  issuers  acc^tance  thereof  not  con- 
clusive, more  than  if  he  had  received  it  of  a  mere  stranger ;  and  by  consequence  the 
issue  in  tail  may  enter  and  avoid  the  lease ;  but  if  the  issue  had  accepted  the  rent 
from  A.,  this  had  amounted  to  a  confirmation  of  the  lease  made  to  A.  and  by  conse- 
quence he  could  not  after  avoid  ^he  lease  to  B.  which  was  derived  thereout.    Ibid. 
-^  5.  But  if  A.  had  assigned  five  acres  of  the  land  in  lease  to  B.  for  the  residue  of 
twenty  years,  and  the  issue  in  tail  had  accepted  the  rent  firom  B.,  this  would  amount  to 
a  confirmation  of  the  entire  lease  to  A.  because  the  rent  issuing  out  of  the  whole  and 
out  of  every  part  of  the  land,  B.  as  to  these  five  acres,  succeeded  in  the  place  of  A. 
by  having  his  whole  interest  therein ;  and  then  the  issue  in  taU,  by  acceptance  of  the 
rent  from  one  whose  part  as  to  him  was  equally  chargeable  with  the  whole  rent,  had 
given  his  consent  that  the  whole  estate  chargeable  therewith  shall  continue,  though  he 
choose  to  take  his  rent  out  of  part  only ;  for  otherwise  he  would  do  injustice  to  A. 
who  would  be  liable  to  make  recompense  to  B.  for  the  overplus  of  the  rent,  and  yet 
have  ho  recompense  himself,  if  the  issue  might  defeat  the  residue  of  the  lease  remain- 
ing in  his  hands.    Ibid.—  6.  If  a  tenant  in  tail  mdces  a  lease  for  ten  years,  to  begin 
ten  years  hence,  and  dies,  and  the  issue  within  the  ten  years  enters  and  makes  a  feofl^ 
ment  in  fee ;  the  feofiee,  at  the  end  of  the  ten  years,  shall  have  election  either  to 
afiirm  and  make  good  such  lease,  or  to  avoid  it ;  for  upon  the  death  o^  tenant  in  tail, 
the  possession  has  become  vacant,  and  none  had  a  right  to  eater  but  the  issue  in  tail, 
for  the  time  of  the  lessee's  entry  has  not  yet  come ;  then  when  the  issue  enters  gene- 
rally, his  primary  right  was,  in  respect  o^  the  inheritance,  descended  to  him  as  issue 
in  tail,  and  he  had  no  occasion  to  direct  his  entry  at  that  time  to  any  other  purpose ; 
and  therefore  his  entry  shall  be  intended  in  respect  of  the  estate  tail  descended  to 
him ;  and  when  after  such  entry,  he  makes  a  feoffment  in  fee  to  a  stranger,  this  trans- 
fers the  possession  just  in  the  same  plight  as  the  issue  in  tail  himself  had  it,  without 
any  thing  done  to  determine  his  election,  one  way  or  another ;  and  then  the  same 
power  of  election  passes  incorporated  in  the  feofl^ment;  and  the  feoffee,  when  the  time 
lor  making  use  thereof  is  come,  may  use  it  either  to  determine  the  lease  by  ousting 
the  lessee,  or  to  affirm  or  make  it  good  by  acceptance  of  rent  from  him.  -:-  7.  If  tenant 
in  tail  make  a  lease  for  life,  whereby  he  gains  a  pew  reversion  in  fee  so  long  as  tenant 
for  life  lives,  and  he  grants  a  rent  charge  out  of  the  reversion,  and  afterwards  tenant 
for  life  dies,  whereby  the  grantor  becomes  tenant  in  tail  again,  and  the  reversion  in 
fee  is  defeated ;  yet  because  the  grantor  had  a  right  of  the  entail  in  him,  clothed  with 
a  defeasible  fee  simple,  the  rent  charge  remains  good  against  him,  but  not  against  his 
issue.    Co.  Litt.  c.  1 2.  66.  —  8.  A  man  seised  in  fee  made  a  lease  for  ninety-nine  years, 
if  three  persons  so  long  lived ;  then  he  settled  the  reversion  upon  himself  in  tail,  with 
power  to  make  leases  for  twenty-one  years,  and  then  he  made  such  a  lease  and  died; 
the  son,  who  was  the  issue  in  tail,  levied  a  fine  and  sold  the  reversion ;  the  first  lease 
determined,  and  the  court  thought  that  the  cognizee  might  avoid  the  second  lease, 
because  it  never  was  in  the  election  of  the  tenant  in  taD,  or  his  issue,  to  avoid  it,  thej^ 
having  conveyed  away  their  estates,  before  this  second  lease  was  to  commence ;  for  if 
tenant  in  tail  make  a  lease  to  commence  in  pr^tsentt^  and  convey  away  his  estate  by 
fine,  the  cognizee  must  hold  it  charged  with  such  lease ;  but  if  it  be  to  commence  in 
future,  it  is  otherwise,  because  it  cannot  be  avoided  before  the  commencement.  — - 
9.  Therefore  if  tenant  in  tail  makes  a  voidable  lease  for  yean  or  life,  and  dies^  and  the 

issue 
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Provided  not  to  extend  to  leases  of  lands  then  in  lease,  if  tlie  same 
be  not  surrendered  or  ended  within  a  year  after  the  new  lease,  nor  of 
buds  not  most  commonly  letten  for  twenty  years  next  before,  nor,  to 
leues  «ithout  impeachment  of  waste,  or  above  21  years,  or  three  lives 
firuD  die  day  of  making,  or  whereon  is  not  reserved  during  the  term  the 
moit  accQstomable  rent  paid  for  the  same  tenements  for  twenty  years 
DQt  before.     Vide  Baron  and  Feme,  (G  S.)    Vide  post,  (G  4.  5.) 

AikI  that  the  issue  in  tail  may  have  the  reversion,  rents,  and  services, 
and  all  remedies  and  advantages  after  the  death  of  the  lessor,  in  the 
suae  manner  as  the  lessor  himself  if  living  might  have  had. 

Bat  a  demise  by  any,  not  having  the  estate  tail,  does  not  bind  his 
isoe:  as,  if  land  be  given  to  A.  and  his  wife,  and  the  heirs  of  the 
body  of  the  survivor,  and  they  make  a  lease  for  twenty-one  years,  or 
tboe  lives,  pursuant  to  the  directions  of  the  statute ;  that  does  not  bind 
the  issue:  for  the  estate  tail  does  not  vest,  till  the  time  of  the  survivor- 
ship^ in  the  survivor.     R.  10  Co.  51.  a. 

So  a  demise  by  tenant  in  tail  does  not  bind  his  issue,  if  it  be  not  by 
iadcntare.    Vide  post,  (G  5.) 

If  it  does  not  conmience  from  the  making,  or  the  day  of  the  making. 
Tide  post,  (G  5,  8.)  (e) 

If 

^ ■ • ■ If  -  ■■         ■  J,         ■     M     ■■■■^^ , B-M-LJ^^^L^—^^^-^, 

nc  befere  eotiy  on  the  lessee  levies  a  fine  to  a  stranger,  the  cogniaee  »haU  not  avoid 
die  icMe,  because  such  lease  being  only  voidable  by  entry,  when  the  issue  before  entry 
men  over  the  Umd  by  fine,  the  power  of  entry,  which  was  the  only  means  of  avoid- 
^g  nek  leue,  is  by  the  fine  destroyed  and  gone ;  for  a  right  of  entry  cannot  be  trans* 
undtoa  stnnger  aoy  more  than  n  right  of  action. —  ID.  So  if  the  tenant  in  tail 
^smelf  after  such  lease^  had  levied  a  fine  to  a  stranger,  or  even  to  the  reversioner,  and 
^yet  thcj  could  not  avoid  the  lease  ever  after,  because  if  they  could  it  must  be  by 
fCM  of  the  right  of  entry  transferred  by  the  fine,  which  would  have  come  to  the 
Bwif  DO  such  fine  bad  been  levied;  and  Uie  law  absolutely  condemns  all  alienations 
4  n^  only,  whether  it  be  right  of  entry  or  of  action,  and  consequently  in  these 
oMi,  bf  ndi  alienation,  the  lease  is  become  absolute  and  unavoidable.  Bac.  Abr. 
l^SKi,  0, 3  Salk.  336. 4  Mod.  1.  — 11.  If  tenant  in  tail  makes  a  lease  for  thirty  or 
^j  Tears,  rendering  rent,  and  dies  leaving  his  wife  pHvemetU  etueini,  with  a  son,  and 
t^  doQor  enters,  and  as  to  himself  avoids  the  lease,  and  then  the  son  is  bom,  and  the 
Icaee  r&«&ten ;  the  son  at  full  age  may  either  affirm  or  avoid  such  lease  as  be  thinks  fit ; 
^^  leaie  was  not  absolutely  determined  or  avoided,  more  than  the  estate  tail  itself 
OG^  of  which  it  was  derived,  but  only  tecundum  giddf  and  subject  to  be  set  up  again  upon 
tile  hinh  of  the  issuer  which  revived  the  estate  taiL —  12.  But  if  such  lease  were  made 
^  the  tenant  in  tail  before  marriage,  rendering  rent,  and  then  he  married  and  died^ 
lewiog  his  wife  prnemetU  etueiht,  and  the  donor  enters,  and  as  to  himself  avoids  the 
^B»e,  jet  if  the  %vife  be  afterwards  endowed,  the  lease  is  revived  as  against  her,  because 
he  etfite  ii^  ^aodlaai  modo^  a  continuance  of  the  estate  tail  of  the  huslumd,  and  there- 
^  revives  all  chaises  made  by  him  before  the  marriage :  but  if  the  wife  be  after 
^(•iTextd  of  a  son,  and  dies,  now  the  issue  may  again  avoid  that  lease  or  affirm  it,  as 
W dunb  fit:  or  if  such  lease  were  made  after  marriage,  and  the  wife,  being  endowed 
|MoC  avoids  that  lease,  yet  after  her  death  the  issue  in  tail  may  revive  it. — 19.  For 
^  ill  these  cases  the  avoidance  of  such  leases  being  only  by  those  who  had  a  tempo- 
ral estate  or  interest  in  the  land.  It  cannot.bind  those  woo  succeed  to  the  inherit- 
xet  thereof,  imt  that  they  may  if  they  think  fit,  re-establish  and  set  qjp  such  l^ase 
4Ma,  which,  as  to  them,  was  at  .first  only  voidable,  and  not  absolutely  Void*  And 
^Qtb  a  leaie  at  common  law  by  the  tenant  in  tail  difiers  from  rent  granted  by  such 
^"uit,  which  is  Toid  by  the  death  of  the  grantor ;  whereas  a  lease  is  only  voidable  bv 
^  ioue  ia  tail,  whose  acceptance  of  rent  amounts  to  a  confirmation.  Woo49  L*  ^  T. 
^  Bro.  Abr.  tit.  Grant,  145.  2  Ld.  Raym.  779. 

(*)  I.  Tenant  in  tail  makes  a  lease  for  twenty  years,  rendering  the  usual  rent,  haben' 
^  ^  Michaelmas  next  ensuing ;  this  seems  a  good  lease,  though  it  did  not  begin 
^^"^  the  Bttking  of  the  lease,  according  to  the  proviso  32  H.  8.  c.  28. ;  for  the  intent 
of  the  itatnte  was  only  that  the  lease  should  not  exceed  the  number  of  twenty-one 
X^vvfroai  the  makinc,  which  this  lease  did  not;  and  in  ihe  case  of  fbompson  and 
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If  it  be  above  three  lives,  or  twenty-one  years.    Vide  post,  (O  5.)  {/) 

Or,  dispunishable  for  waste.     Vide  post,  (G  5.)  (g) 

Or,  of  lands  not  most  commonly  letten,  or  occupied  by  the  farmers 
thereof,  by  the  space  of  twenty  years  next,  before^  Vide  post, 
(G  5.)  (A) 

Or,  if  there  be  not  reserved  during  the  term  the  most  accustom* 
able  (f )  rent  paid  within  twenty  years  before.     Vide  post,  (G  5.) 

Yet  if  more  be  reserved  than  the  accustomable  rent,  it  is  good.  Co.  L. 
44.  b. 

So,  if  the  ancient  yearly  rent  be  reserved,  it  is  sufficient;  though  a 
heriot,  fine  upon  the  death  of  the  tenant,  or  other  casual  profit,  not 
annual,  be  not  reserved.    Co.  L.  44.  b.    Vide  post,  (G  5.) 

SOf  if  tenant  in  tail  demises  part  of  land  most  accustomably  letten, 
and  reserves  a  rent  pro  ratdy  it  is  sufficient     Co.  L.  44.  b. 

Or,  if  parcoiers  in  tail  make  partition,  and  each  demises  her  part,  re- 
serving a  rent  pro  rata.     Co.  L.  44.  b. 

So,  if  tenant  in  tail  to  him  and  the  heirs  male  of  the  body  of  his 
grandfiither,  demises,  rendering  rent  to  him  and  his  heir^  and  dies  with* 
out  issue  male,  having  a  daughter  who  is  his  heir ;  the  lease  shall  be 
good :  for  the  reiit  follows  the  reversion.    R.  Hard.  90,  95*  {k) 

Trafibrd,  Poph.  S.  it  was  so  adjudged ;  thoagh  Lord  Coke  lays  it  down  for  one  of  hia 
rulesy  that  leases  upon  that  statute  are  not  good,  if  they  do  not  commence  from  the 
day  of  the  making ;  which  perhaps  may  be  recondled  upon  the  same  diversity,  where 
thev  are  under  twenty-one  years,  and  where  not  «o,  that  from  the  time  of  the  sealing 
and  executing  the  lease,  till  the  expiration  thereof,  there  does  not  intenrene  more  than 
twenty-one  years.  For,  if  the  commencement  of  the  lease  be  at  such  a  distance, 
that  between  the  time  of  sealing  and  executing  thereof,  and  the  expiration,  there  do 
not  intenrene  above  twenty-one  years,  then  such  lease  seems  to  be  without  any  aid 
from  this  statute,  though  the  time  for  continuance  thereof  in  the  possession  of  the 
lessee  be  under  twenty-one  years;  for  otherwise  the  tenant  in  tail  might  so  procrasti* 
nate  the  commencement  of  the  lease,  as  to  have  always  the  greatest  part  of  the 
twenty-one  years  running  out  in  the  time  of  his  issue,  which  the  statute  never  in- 
tended to  countenance.  Bac.  Abr.  Leases,  D.  2.  —  2.  So  where  one  made  a  lease  for  ten 
years,  and  after  made  another  lease  for  eleven  yean ;  both  these  leases  are  good, 
because  they  do  not  in  all  exceed  twenty-one  years,  and  so  the  inheritance  is  not 
charged  with  more  than  a  lease  for  twenty-one  years,  which  the  statute  allows.    n>id. 

(/)  Lease  by  tenant  in  tail  for  more  than  twenty-one  years,  is  void  only  for  the 
excess,    l  Anst.  77. 

(g)  ]«  Therefore,  if  a  lease  be  made  for  life,  the  remainder  for  life,  &c.,  this  is  not 
warranted  by  the  statute,  because  it  is  dispunishable  of  waste.  Co.  Litt.  44.  b.  Mo.  387« 
•—  8.  But  if  a  lease  be  made  to  one  during  three  lives,  this  is  good ;  for  the  occupant 
if  any  happen,  shall  be  punished  for  waste.    Co.  Litt.  44.  b. 

(A)  And  where  other  lands  are  demised  along  with  those  entailed,  and  an  entire 
rent  K  reserved,  the  lease  does  not  bind  the  issue.    Wightw.  69. 

{is  6n  a  question  whetlier  the  reservation  of  the  ancient  '  copyhold'  rent,  or  more, 
would  answer  the  description  of  the  ancient  *  accustomed'  rent,  within  the  statute ; 
it  was  held  that  it  woulcl.    Mo.  75D. 

{k)  Tenant  in  tul  male  had  issue  two  sons  by  divers  venters,  and.  died ;  the  eldest  son 
entered  and  made  a  lease  for  twent)^-one  vears,  reserving  rent  generally  to  hiui,  hb 
heirs,  and-aisigns,  and  died  without  issue',  leaving  two  sisters  his  hdrs  af  law ;  and  the 
question  arose,  whether  by  this  reservation  the  rent  belonged  to  the  second  brother, 
to  whom  the  revendon  descended,  as  heir  male  of  the  body  of  the  father ;  for  if  no^ 
then  the  lease  could  not  bind  him  within  the  stat  52  H.  8.  c.  28.  The  lease  was 
adjudged  good,  and  that  the  rent  should  go  along  with  the  reversion  ;  for  the  words 
of  the  statute  are,  that  the  rent  shall  be  reserved  to  the  lessor,  and  his  heirs,  or  "  to 
those  to  whom  the  lands  would  go  if  no  such  lease  had  been  made,"  and  here  the 
intent  was,  that  the  rent  should  go  along  with  the  reversion ;  &nd  so  it  might  here, 
for  rent  naturally  follows  the  reversion,  and  the  second  brother  is  heir  to  the  entail  and 
reversion^  thou^  not  to  the  lessor.  Bac.  Abr.  Leases,  D.  2. 

•     '  :So 
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•  So  a  demise  by  tenant  in  tail  does  not  bind  him  in  revei^ion,  or  re* 
DuuDder.  Noy,  6.  R.  Cro.  EL  602.  R.  8  Co.  34,  a.  Cont  Dy.  48.  b. 
But  ace.  ia  m^g.  (I) 

So  a  lease  by  a  woman  tenant  in  tail,  who  takes  husband,  and  the 
faBsbandy  being  tenant  by  the  cnrtesy,  surrenders  to  the  issue,  does  not 
bind  the  issue.     Mo.  8. 

(B  S3.)  How  an  alienation  by  tenant  in  tail  operates  as  to 

himself* 

If  tenant  in  tail  levies  a  fine,  or  suffers  a  recovery,  the  whole  right  of 
the  entail  is  barred  and  extinguished.     Hob.  337. 

If  he  levies  a  fine  to  him  in  reversion ;  the  entail  is  extinct,  and  the 
coousee  is  in  his  reversion.    Jon.  33. 

If  he  makes  a  feoffinent,  the  whole  estate  is  gone  as  to  himself;  but 
the  right  of  the  entail  remains  in  him,  which  shall  afterwards  descend  to 
lus  issue  in  tail.     Hob.  336. 

Bat  if  tenant  in  tail,  in  remainder  after  an  estate  for  life,  levies  a 
fine  sipr  concessit  to  the  tenant  for  life,  it  does  not  make  an  alteration  of 
the  entail  after  the  life  determined.     R.  2  Cro.  40. 

Though  it  be  to  husband  and  wife  for  the  life  of  the  wife  who  was 
tenant  for  life ;  and  it  is  no  discontinuance  or  bar  to  the  entail  but  for 
her  life  only.     R.  2  Cro.  40. 

If  tenant  in  tail  grants  totum  staium  swim  to  another ;  the  grantee  has 
an  estate  only  for  the  life  of  tenant  in  tail ;  but  Uie  estate  tail  shall  be 
in  ab^ance.     Lit.  S.  650. 

So,  if  be  releases  to  a  disseisor  all  his  right,  the  right  to  the  inherit- 
sDoe  in  tail  is  in  abeyance.     Lit  S.  649. 

So,  if  tenant  in  tiol  be  attainted  for  felony,  and  the  king,  upon  office, 
enters ;  the  estate  tail  shall  be  in  abeyance.     Co.  L.  345.  a. 

And  after  a  grant  of  totum  statum  smmtj  the  tenant  in  tail  cannot 
mftintoin  waste :  for  no  reversion  remains  in  him.     Lit.  S.  650. 

So,  if  he  grants  U^um  statum  s^nmiy  remainder  to  another,  the  re- 
mainder is  void :  for  nothing  remains  in  him  after  his  whole  estate  is 
granted.     R.  2  Co.  52.  a. 

If  tenant  for  life,  the  reversion  or  remainder  to  the  king,  grants 
lotttm  statum  to  A.  who  dies  in  the  life  of  the  gi'antor ;  the  king  shall 
have  it  immediately.     Sav.  62. 

But  a  grant  of  his  whole  estate  by  the  king  tenant  in  tail  is  void :  for 
the  king  is  deceived  in  his  grant.     1  Co,  46.  a.  52.  a. 

If  there  be  tenant  in  tail,  remainder  to  B.  in  tail,  and  B.  by  deed 
inroUed  conveys  to  the  king  and  his  heirs;  nothing  passes  but  for  the 
life  of  B.     Dub.  Godb.  442. 

If  tenant  in  tail  covenants  to  stand  seised  to  the  use  of  himself  for 
life,  remainder  to  his  son  in  tail ;  this  does  not  make  an  alteration  in  his 
estate,  but  he  remains  tenant  in  tail  as  before,  and  his  wife  shall  be 

cndoved,  &c     R.  Mo.  32.     R.  Yel.  51.     R.  2  Co.  52.  a.     R.  Cro; 

—         -  ■  ■     I  III..  .  .,.  I         .,1  ^.1  .^    I,.   .,,,^ 

(/)  If  tenaot  in  tail  male  demise  for  a  term  of  ninety-nine  years,  and  his  lessee 
I  over  to  another,  but  before  such  assignment  tenantSn  tail  male  dies  without 
mal^  no  action  of  covenant  upon  the  lease  can  be  mtuntained  against  the  repre- 
of  the  grantor  by  such  assigpee,  the  lease  being  void  at  the  time  of  the 
,  and  DO  interest  passing  under  it.     l  Nt  R*  1^«      - 

E  2  El.  (471.) 
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£1.  (4710  And  though  these  books  speak  of  an  alteration  for  his  own 
life,  yet  in  reality  there  is  not  any  alteration.  R.  Tr.  1  An.  B.  R.  inter 
Machel  and  Clerk.  (Vide  Sal.  619.  Comyns's  Rep.  119.)  {m)  R.  Cro. 
El.  895.     Noy,  46. 1  BrownL  19S.     R.  1  And.  291.  R.  Cro.  EL  279. 

So,  if  he  makes  a  bargain  and  sale  to  B.  who  rebargains  to  him,  he 
shall  be  tenant  in  tail  as  before.     Yel.  5\\ 

So,  if  he  grants  an  advowson  to  B.  to  the  use  of  himself  and  bis 
wife  and  to  the  heirs  male  of  the  husband ;  it  shall  be  void  as  to  the 
wife  after  the  death  of  the  husband.     R.  1  Brownl.  161. 

Yet  it  seems  that  to  some  respects  ^ere  is  an  alteration  as  to  him* 
self:  for  a  recovery  afterwards  by  him  with  single  voucher,  does  not  bar 
remainders  depending  on  the  first  entail :  for  he  was  not  seised  of 
the  first  estate  tail.     K.  Yel.  51. 

But  if  tenant  in  tail  bargains  and  sells  to  B.  and  his  heirs ;  a  base 
fee  passes,  which  shall  not  be  avoided  till  entry  of  the  issue.  Per 
Holt,  Tr.  1  An.  inter  Machel  and  Clerk.  (Vide  Salk  619.  Comyns's 
Rep.  119.)     R.  10  Co.  96.  a. 

So,  if  he  conveys  by  lease  and  release  to  B.  and  his  heirs.  R.  inter 
Machel  and  Clerk.  (Vide  Sal.  619.  Comyns's  Rep.  1 19.)  It  is  called 
a  freehold  descendible,  1  Sand.  261. 

Or,  covenants  to  stand  seised  to  B.  and  his  heirs.  Per  Holt,  inter 
Machel  and  Clerk. 

So,  if  he  covenants  to  stand  seised  to  the  use  of  himself  for  life,  re- 
mainder to  B.  and  his  heirs.  R.  Tr.  1  An.  inter  Machel  and  Clerk. 
(Vide  Sal.  619.     Comvns's  Rep.  119.) 

Or,  bargains  and  sells  to  the  use  of  himself*  for  life,  remainder  to  B. 
and  his  heirs.  R.  inter  Machel  and  Clerk.  (Vide  ISal.  619.  Comyns's 
Rep.  119.) 

Or,  if  he  covenants  to  stand  seised  to  A.  for  life,  remainder  to  B. 
and  his  heirs ;  though  A.  dies  in  the  life-time  of  the  tenant  in  tail.  Per 
Holt,  inter  Machel  and  Clerk.     (Vide  Sal.  6\9.  Comyns's  Rep.  119.) 

Or,  to  himself  for  years  if  he  shall  so  long  live,  remainder  to  his  son 
for  life,  &c.     Dub.  2  Lev.  84. 

If  the  bargainee  of  tenant  in  tail,  &c.  enters ;  his  estate  descends 
to  his  heir,  till  it  be  avoided.     D.  10  Co.  98.  a. 

And  his  wife  shall  be  endowed.  24  Ed.  3.  28.  b.  10  Co.  98.  a* 
Cont  per  Vau.  Cart.  210.     D.  Cont.  Cro.  El.  805. 

Nor  shall  he  be  subject  to  waste  or  forfdture.    10  Co.  98.    Cart  210. 

And  his  devise  is  good  till  avoided.  Dy.  253.  Cont.  Cro.  £1.  805. 
Cart.  210.  R.  that  the  devise  is  void.     1  Sand.  261. 

(C)  an  estate  tail  after  po00il)!l!tg  of  i^m  ertinct^ 

(C  1.)  What  shall  be. 

Tenant  in  tail  after  possibility  of  issue  extinct,  is,  when  by  the 
death^  of  one  of  the  tenants  in  special  tail,  there  is  no  possibihty  of 
issue  inheritable  to  the  same  entail,  the  survivor  is  tenant  in  tail  after 
possibility,  &c     As,  if  a  gift  in  tidl  be  to  husband  and  wife  and  the 

^^^ -^^ T— ■■--■__IM--B-l-_|  I  _| 

.  (m)  l.L.  Raym.  778.'  7Mod.]8.  11  Mod.  19.  —  a.  It  was  however  laid  down,  that 
an  iMite  croated  by  a  tenant  in  tail,  which  mutt,  or  by  posinbility  might,  commence 
in  tfie  lilie-cime  of  the  tenant  in  tail,  was  good.    Ibid. 

heirs 
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heb  of  their  bodies  begotten,  and  one.  of  them  dies  without  issue. 
LitS.S2. 

Or,  if  diey  have  issue,  and  after  the  death  of  one,  the  issue  dies  with» 
ootisae.    Lit.  S.  82. 

So^  if  a  gift  be  to  a  husband  and  the  heirs  of  his  body  begotten  upon 
A.  Ii^  wife^  and  A.  dies  without  issue.     Lit.  S.  S3. 

Or,  to  a  husband  with  a  daughter  or  cousin  in  frankmarriajffe,  and 
die  wife  dies  witliout  issue;  tne  husband  is  tenant  in  tail  aner  pos- 
flbi%,  &C.    Co.  L.  28.  b. 

But  if  thoie  be  any  possibility  of  issue  inheritable  to  the  entail,  the 
sorriTor  shall  not  be  tenant  in  tail  after  possibility,  &c.  As,  if  husband 
tod  wife  to  them  and  the  heirs  of  tneir  bodies  be  each  onie  hun- 
dred years  of  i^e,  they  are  not  tenants  after  possibility,  &c.  for  the  law 
does  not  intena  an  impossibility  of  issue.     Co.  L.  28.  a. 

So  donee  in  tail  general  can  never  be  tenant  in  tail  after  possibility  ; 
far  there  never  can  be  ki  him  an  impossibility  of  issue  inheritable 
to  his  estate.     Lit  S.  84>. 

Nor,  the  issue  of  a  donee  in  special  tail.     Lit.  S.  34. 

And  therefore,  if  a  gift  be  to  a  husband  and  the  heirs  of  his  body, 
renainder  to  him  and  his  wife  and  the  heirs  of  their  bodies,  though  the 
hasband  dies  without  issue,  the  wife  shall  not  be  tenant  after  pos* 
sibiiity,  &C.  for  the  remainder  after  the  tail  general  never  took  effect. 
CaL.28.  b. 

So  no  one  can  become  tenant  after  possibility  but  by  the  act  of  God  : 
lod  therefore,  if  husband  and  wife  by  feoffment  take  an  estate  which 
is  limited  to  die  use  of  them  Ibr  their  lives,  and  afterwards  to  their  first 
issue  male  in  tail,  and  afterwards  to  the  heirs  of  their  bodies ;  though 
dtej  have  an  estate  in  special  tail  executed,  (n)  yet  if  issue  be  bom, 
ihej  become  tenants  for  life  only,  (o)  and  not  tenants  in  tail  after  pos- 
abi%,  &c     Co.  L.  28.  a. 

(«)  1.  The  Anootator  subjoins,  Cordall's  case,  Cro.  Eliz.  .715.  is  to  the  contrary;  for 
there  bad  was  devised  to  A.  for  life,  remainder  to  his  first  and  other  sous  in  tail  male, 
nmMtf  to  the  heirs  of  A.'s  bod.v,  and,  according  to  Croke,  who  mentions  the  case  as 
r^orted  to  him  by  Lord  Coke,  it  was  resolved,  that  A.'s  estate  tail  wns  not  executed 
^tbepossibifity  of  the  mean  estates  interposing,  but  was  so  disjoined  durin;;  A.*s  life, 
te  kk  ivife  could  not  be  endowed.  —  S.  But  see  C.  T.  H.  17,  where  Lord  Hordwicke 
■VI,  that  Cordall's  case  has  been  several  times  denied  to  be  law. 

(o)  I.  With  remainder  to  the  son  in  tail,  remainder  to  themselves  in  special  tsdh  Ibid. 
*S«  The  Annotator  subjoins  from  Hal.  MSS,  Sic  tiota  remainder  supported  without 
pticntar  eitate,  by  the  possibility  that  issu6  may  be  liom.  But  if  sucn  tenant  levies 
s  fine,  DOW  this  remainder  is  destroyed,  because  the  estates  are  confounded. 
~3.Ilere,  he  continues,  it  is  proper  to  add,  that  there  is  a  difference  between 
"lijoiniag  the  inheritance  to  the  particular  estate  by  the  same  conveyance  as 
wi  the  mtermediate  contingent  remainder,  and  an  accession  of  one  to  the  other 
^^£ilnei  and  subteouetU  act  or  conveyance;  for  in  the  latter  cas^  the  contingent 
nmanier  b  destroyed,  though  not  in  the  former.  See  accord.  Purefoy  and  Rogers, 
>Siniid.3aa —  4.  It  has  even  been  adjudged  that  in  the  latter  case,  the  descent  of 
(heiahentanee  on  the  person  having  the  particular  estate  will  destroy  the  contingent 
leaaiader,  where  the  descent  has  been  subtequeni  to  the  commencement  of  the  par- 
iKabrettate.  See  Kent  and  Harpool,  1  Vent.  506.  T.  Jo.  76.  Hooker  and  Hooker, 
GlidBw  R.  Temp.  Hard.  15.  —  5.  But  a  descent  of  the  fee  on  tenant  for  life  will  not 
^  the  eoodngeot  remainder,  where  the  particular  estate  and  the  descent  take 
phee  u  the  aawte  tme^  and  are  derived  from  the  same  person  ;  as  where  land  is  devised 
tp  ^Cor  hfe,  remainder  over  on  a  contingency,  and  at  the  devisor's  death  the  rever- 
■<»  doceods  upon  A.  as  his  heir.  See  ace.  Archer's  case,  1  Co.  96.  Plunkett 
aad  Hotacs,  1  Lev.  111.  and  Boothl^  and  Vernon,  9  Mod.  147.  The  case  of  Wood 
^  hi0enole,  Cro.  Jac.  2?6a  seems  contra ;  but  see  -the  observations  on  the  last  case 
»  T.  Jo.  79.  and  I'ollexf.  481.    See  in  Contingent  Remainder. 

E  3  So, 
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So^  if  tenants  in  special  tail  are  divorced  a  vinculo^  they  have  but  an 
estate  for  life :  but  neither  shall  have  the  privilege  of  tenant  after 
possibilityi  &c.  because  the  divorce  was  not  by  the  act  of  Gpd,  but  ex 
provisione  hominis,     Co.  L.  28.  (p) 

(C  2.)  In  what  respects  tenant  in  tail  afler  possibility,  &c.  is 

regarded  only  as  tenant  for  life. 

Tenant  in  tail  after  possibility,  &c.  may  make  an  exchange  with  te- 
nant for  life:  for  their  estates  are  equal  in  quantity^  though  not  in 
quality.     Co.  L.  28.  a.     Vide  ante,  (C  1.) 

So,  if  tenant  in  tail  after  possibility,  &c.  makes  a  feoffinent,  it  will 
be  a  forfeiture.     Co.  L.  28.  a.  {q\     Vide  Forfeiture,  (A  1.) 

Or,  if  he  otherwise  aliens  in  fee.     Co.  L.  28.  b. 

So  his  estate  shall  be  merged  by  a  descent  or  conveyance  of  the  re- 
version, or  remainder  to  him  in  fee,  or  in  tail :  for  the  fee,  or  the  estate 
tail  shall  be  executed.     Co.  L.  28.  a.  • 

So,  upon  his  default  there  shall  be  receipt  of  him  in  reversion,  or 
remainder.     Co.  L.  28.  a.  (;) 

So,  if  he  cuts  down  trees,  the  lessor  shall  take  them,  though  waste 
does  not  lie  against  him.     4  Co.  53.  a.  {s) 

(C  3.)  What  privileges  he  claims  above  a  tenant  for  life. 

But  in  respect  of  his  estate,  which  was  originally  an  estate  tail,  te- 
nant after  possibility,  &c.  ^hall  not  be  punished  for  waste.  Co.  L. 
21.  b.  (0 

Nor 

{p)  L.  The  Annotator  subjoins  from  MSS.,  husband  and  wife  tenants  in  special  tail ; 
the  husband  was  attainted  of  treason,  or  levies  fine  with  prodRinations ;  the  husband 
dies  having  issue  by  the  wife ;  the  issue  cannot  inherit,  and  yet  to  many  purposes  the 
-    wife  surviving,  is  tenant  in  tail  after  possibility,  for  if  she  makes  leasa  for  twenty-one 
years  according  to  the  statute,  it  shail  bind  the  conusee,  or  if  it  is  for  three  lives,  it 
shall  not  be  a  forfeiture.    HiU  22  Jac.  Rot.  Crocker  and  Kelsey.  Hob.    Rep.  Mel- 
ton's case.    Vide  9  Rep.    Beaumont's  case.  —  S.  It  seems,  she  cannot  sufier  recovery 
after.    Quere,  vide  this  case  of  Beaumont  afterwards  debated.    H.  13  Cha.  B.  R.  in 
Balkcr  and  Willis,  Cro.  Car.  476.  —  3.  He  adds,  the  case  of  Crocker  and  Kelsey  is  in 
W.  Jo.  (SO.  Hutt.  84.  Cro.  Jac.  688.  Bridgm.  27.    2  Ro.  Rep.  490. 498.    1  Ro.  Abr. 
843.  pi.  3.  and  O.  Bendl.  139.  143.    Beaumont's  case  is  in  9  Co.  138.  b.  and  Melton's 
case  is  in  Hob.  254. — 4.  Note,  that  in  the  case  of  Crocker  and  Kelsey,  the  questaon  was 
on  the  operation  of  a   lease  for  twenty-one  years  not  warranted  hy  the  32  H.  8., 
the  ancient  rent  not  having  been  reserved ;  out  the  issue  in  tail  having  levied  a  fine 
during  the  wife's  life,  it    was   adjudged  that  the  lease  was  good ;  but  it  seems  to 
have  been  agreed,  that  the  wife,  notwithstanding  the  husband's  death,  was  tenant  in 
tail  so  as  to  be  capable  of  making  leases  within  the  statute.    Indeed  this  latter  point 
had  been  adjudgea  in  a  former  case,  which  is  in  Godb.  102.  See  too  4  Leon.  57.  As  to 
X\ie  former  noint,  besides  the  books  already  cited,  see  2  Sidf.  62. 
'  (7^  So  if  ne  mispleads  39  £.  3. 16.    Hal.  MSS.    Ibid,  in  notis; 

(r)  28  £dw.  3.  96.    Contra  as  to  receipt.    Hal.  MSS.    Ibid,  in  nods. 

(f)  Vide  infra,  (C  3.) 

(<)  1.  To  which  the  Annotator  subjoins,  see  ace.  2  Inst  302.  —  2.  But  yet  he  cannot 
have  an  action  of  waste  against  another,  for  he  camiot  count  ad  exharedaiumem  [but  he 
nay  have  an  action  upon  the  case  in  natuce  of  waste];  and  it  is  said,  that  tenant  in 
tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  tail  after  posubiUQr  of  issue  ex- 
tinct pending  the  writ.  See  Bro.  Abr.  Waste,  pi.  14. 69.  60.  3  Ro.  Abr.  825.  pi.  5. 
Mo.  1 8 ;  and  Co.  LitL  53,  b. — 3.  Note  also  that  it  is  said,  that  though  such  tenant  is  not 
punishable  for  waste,  yet  if  he  cuts  down  trees,  they  are  not  his  property.  4  Ri^.  63.  And 
|a  to'ttus  difference  between,  being  dbpuaishable  for  waste  in  felliog  trees,  and  having 

the 
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Nor  oompellable  to  attorn  to  a  grant  of  the  reversion.  Co.  L.  27*  b. 
Nor  shall  he  have  aid  of  him  in  the  reversion.     Co.  L.  27.  b. 
So  a  writ  otconsimili  cam  does  not  lie  upon  his  alienation ;  nor  a  writ 
of  iDtnision  after  his  death.     Co.  L.  27.  b. 
So  in  a  writ  of  right  he  may  join  the  mise  in  a  special  manner.     Co. 

Lrr.h. 

And  in  a  pnecipe  by  or  against  him,  he  shall  not  be  named  as  tenant 
fcrlife.    Co.L.27.b. 

But  an  assignee  of  an  estate  after  possibility,  &c.  shall  not  have  any 
privily  above  a  tenant  for  life :  for  the  privity,  by  the  assignment,  is 
gone ;  and  with  it  the  privileges.    Co.  L.  28.  a.     11  Co.  8S.  b.  {u) 

(D)  Cenant  bg  tfte  tvxtt^  of  England. 

(D 1.)  Who  shall  be. 

If  a  man  takes  a  wife  seised  in  fee^  or  in  tail,  by  whom  he  has  issue, 
he  shall  hold,  by  the  curtesy  of  England,  the  lands  after  the  death  of 
his  wife,  for  his  life.     Lit.  8. 35. 

So^  if  die  wife  be  seised  of  any  estate  which  such  issue  might  inherit. 

Thoogh  the  wife  afterwards  dies  without  issue,  by  which  her  estate  is 
detennined.     R*  8  Co.  34.  Paine. 

S(^  if  the  wife  ever  was  seised,  though  she  be  aflerwards  disseised. 
C0.L.SO.  a. 

So»  if  the  wife  had  only  a  seisin  in  law,  where  a  seisin  in  fact  was 
not  possible :  as,  if  an  ad  vowson  {x)  descends  to  a  woman,  who  tidces  hus- 
band, has  issue,  and  dies  before  avoidance.     Co.  L.  29.  a.  (jr) 

Or  a  rent  descends,  and  she  dies  before  rent  incurs.     Co.  L.  29.  a. 

A  man  diall  be  tenant  by  the  curtesy  of  lands,  or  tenements. 

Of  rents,  advowsons,  commons,  &c. 

Thoa^  the  rent,  common,  &c.  be  suspended,  when  the  suspension  is 
aly  for  years.     Co.  L.  29.  b. 

Of  an  office,  or  dignity.    Co.  L.  29.  a.  b.  (z) 

Of  a  castle,  or  caput  barania  vel  comitatHs.     Co*  L.  30.  b. 

\  Of 

t^propert^r  ID  them,  see  1  P.  Wms.  528.-4.  In  15  Vet.  427.  it  is  stated,  that  tenant  in 
tvi  after  possibility  of  issue  extinct,  being  dispunishable  for  waste  l^  the  law,  has 
^fttOj  vith  tenant  for  life  without  impeachment  of  waste  by  settlement,  an  interest 
^  popotjr  in  die  tin^ber. 

(•)  1.  TneAnnotatdr  subjoins  from  Hal.  MSS.  28  £.5. 96.  Grantee  has  the  priyilege 
(of  aoDption  from  atomment)  but,  he  adds,  see  the  reasons  for  the  judgment  cited  by 
I^  Co£e  in  s  Leon.  40.  3  Leon.  24 1.  1  Leon.  290.  5  Leon.  121.  —  2.  And  Sir  Mat- 
^  Hale  &rtber  ^uaeries  if  the  grantee  is  punishable  for  waste.    See  2  Inst.  902. 

Ml.  MThether  it  be  an  advowson  in  gross  or  appendant  —  2.  A.  seised  of  a  manor 
toiQtdi  an  advowson  is  appendant,  dies,  having  issue  a  daughter,  who  takes  husband ' 
>mI  (Sei  before  entiy  into  the  manor.     It  seems  that  the  husband  shall  not  be  tenant 
W  the  curtesy  of  the  adrowson,  nor  of  the  rents  incident  to  the  manor,  because  he 
U  not  seism  of  the  prindpal.    Hal.  MSS.    Ibid,  in  notis. 


qucsdona       , 
'^''■OBfbratlowhig  curtesy  of  an  advowson  without  seisin  in  deed.    Ibid,  in  notis. 
(')  l«  Sir  Matthew  Hale  adds,  to  a  case  quoted  by  Lord  Coke,  So  nota  till  issue  the 

£  4  husband 
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Of  common  sans  nonibre.     Co.  L«  SO.  b. 

So  a  man  shall  be  tenant  by  the  curtesy  though  the  estate  tail,  &c.  oF 
which  the  wife' was  seised  be  determined.     Co.  L.  SO.  a.  (a) 

And  if  a  husband  has  issue  by  his  wife,  it  is  sufficient  to  make  hiox 
tenant,  by  the  curtesy,  though  the  issue  dies  immediately :  for  if  it  be 
bom  alive  it  is  sufficient.     Co.  L.  29.  b. 

Though  it  was  never  heard  to  cry :  for  crying  is  but  evidence  of  the 
life.     Co.  L.  29.  b.  {b) 

Though 


husband  cannot  use  the  title  of  his  wife*s  dignity ;  but  afberwards  he  may.  So  ad->- 
judged  by  Hen.  8.  in  the  case  of  Wimby,  who  claimed  the  title  of  Lord  Talboprs  in 
right  of  his  wife.  Hal.  MSS.  —  2.  The  Annotator  continues.  This  annotation  shews 
that,  in  the  opinion  of  Lord  Hale  a  title  of  honour  admits  of  curtesy.  But  Lord  Coke, 
after  stating  two  precedents,  one  of  curtesy  in  a  title  of  honour,  and  another  of 
curtesy  in  aa  office  of  honour,  avoids  making  the  least  inference,  and  professedly 
leaves  thnr  reader  to  his  own  judgment;  from  which  reserve  it  maybe  conjectured 
tki*  he  had  his  doubts.  In  fact  the  point  had  been  several  times  controverted 
in  Lord  Coke's  time.  About  the  year  1^80,  Richard  Bertie  claimed  the  ba- 
rony of  Willoughby  in  right  of  his  lady,  Catherine  duchess  of  Suffolk,  he  hav« 
ing  had  issue  by  her.  The  claim  was  referred  by  Queen  Elizabeth  to  Lord 
Bui^hley,  and  two  other  commissioners,  as  was  also  a  claim  of  the  same  dignity 
by  Peregrine  Bertie,  the  son  aiul  heir  of  the  Duchess  of  Suffblk  by  Richard  Bertie. 
At  one  time  the  precedents  urged  for  the  husband  were  thought  to  make  an  impres- 
sion on  the  commissioners ;  hut  finally  they  made  a  rqiort  in  favour  of  the  son,  who. 
was  accordingly  admitted  to  the  dignity  in  the  life-time  of  his  father.  See  Coll. 
Proceed,  on  Claims  of  Baron.  1.  to  23.  But  notwithstanding  this  case,  two  other 
claims  of  a  like  kind  were  made  within  a  few  years  after;  the  first  about  1586,  by' 
Sir  Thomas  Fane,  in  right  of  his  wife  Mary,  tlio  daughter  and  heir  of  Henr>'  Lord 
Bergavcnnjr;  and  the  second  about  1604,  by  Sampson  Lennard,  in  right  of  his  wife 
Margaret  Ladv  Dacres.  Of  the  event  of  the  former  claim  I  do  not  find  any  account ; 
but  aa  to  the  latter  it  appears,  that  King  James  referred  it  to  commissioners,  and  that 
Lady  Dacres  dying  before  any  decision,  the  affair  was  compromised  in  1612,  by  the 
king's  granting  precedency  to  the  husband  as  eldest  son  of  Lord  Dacres.  The  letters 
patent  giving  this  precedency  recite,  that  the  commissioners  had  found  haroniei  on  the 
iik^righi  confcrredon  thehtu&ind  inseveralfamitieSyand,  inthis particular  barony  ofDaereg^ 
three  tevertu  precedents.  There  arc  other  expressions  equally  remarkable  for  a  studied 
ambiguity;  such  as  leave  undecided,  whether  the  pretension  to  the  wife's  title  was 
deemed  a  claim  o£  favour  or  of  right  from  the  crown,  and  appear  calculated  to 
avoid  an  adjudication  of  the  point ;  and  in  this  unsettled  state  of  things  it  is  not 
surprising,  that  Lord  Coke  should  be  so  cautions  of  advancing  any  positive  doctrine 
on  the  subject.  I  cannot  learn  that  there  have  been  any  claims  of  dignities  by  curtesy 
unce  Lord  Coke's  time;  and  from  the  want  of  modern  instances  of  such  claims,  and 
from  some  late  creations,  by  which  women  have  been  made  peeresses,  in  order  that 
the  families  of  their  husbands  might  have  titles,  and  yet  the  husbands  themselves  con- 
tinue commoners,  it  seems  as  if  the  prevailing  notion  was  against  curtesy  in  titles  of 
honour.  However  I  have  not  yet  discovered,  whether  this  great  question  has  ever  form- 
ally receivedtheiudgment  of  the  Hou^e  of  Lords.  For  the  particulars  of  Wimby's  case 
cited  by  Lord  Hale,  supra,  see  Coll.  Claims  of  Bar.  1 1 .  44.  &  72.    Co.  Litt.  29.  b.  n.  ( 1 ), 

(a)  1.  But,  says  Lord  Coke,  if  a  woman  mkketh  a  gifl  in  t^I,and  reserve  a  rent  to 
her  and  to  her  heirs,  and  the  donor  taketh  a  husband  and  hath  issue,  and  the  donee 
dieth  without  issue,  the  wife  dieth,  the  husband  shall  not  be  tenant  by  the  curtesy  of 
the  rent,  for  that  the  rent  newly  reserved  is  by  the  act  of  God  determined,  and  no 
state  thereof  remmneth.  But  if'^a  man  be  seised  in  fee  of  a  rent,  and  maketh  a  gifl 
in  tail  general  to  a  woman,  she  taketh  husband  and  hath  issue,  the  issue  dieth,  the 
wife  dieth  without  iuue,  he  shall  be  tenant  by  the  curtesy  of  the  rent,  because  the 
rent  remaineth. — 2.  To  which  the  Annotator  subjoins  from  HaL  MSS.  So  if  it  was  a 
rent  de  novo  granted  in  tail,  and  the  wife  dies  without  issue,  the  husband  shall  be 
tenant  by  the  curtesy. 

(b)  1.  The  Annotator  subjoins  from  Hal.  MSS.  Vide  Pasch.  9  Ed.  1.  rot.  4.  Si  ha- 
buU  exiium,  qui  au4Utusfmt  clamare  scu  vocem  cdcrc  infra  quatuor  parietet ;  quia  puer, 

,  nonfuit  visus  nee  auditiis  clamare  ab  hurainibus  masculis,  Ucet  per  fccminas  nominatus 

fuit 


Tenant  by  the  curtesy/  qf  England.  ST 

TIkk^^  tbe  issae  be  bom  and  dies  before  the  estate  d^^tends  to  the 
infis.    Co.  L..  29.  b.     8  Co.  35.  b.     Bro.  Tenant  per  Curtesy^  12. 

Soi  faj  the  custom  of  savelkind,  a  man  shall  be  tenant  by  the  curtesy 
witboat  liaviiig  issue.     G>.  L.  30.  a.  (c) 

And  fay  having  issue,  the  husband,  in  the  life  of  his  wife,  shall  do 
bomage  alcme.     Co.  L.  30.  a. 

Azid  an  avowry  shall  be  made  upon  the  husband  alone.  Co.  L.  30.  a. 

If  the  husband  after  issues  makes  a  feoffment,  the  feoffee  shall  hold 
daring  the  life  of  the  husband :  for  his  feoffinent  was  not  a  forfeiture* 

Co.  L.  30.  a.  (^0 

But  by  the  feofiment  his  title  to  be  tenant  by  the  curtesy  was  extin* 
goisbei) :  and  therefore,  if  the  feoffment  was  upon  condition,  and  he 
eotafs  lor  the  condition  broken;  he  shall  not  afterwards  be  tenant  by 
ibe  curtesy.     Co.  L.  30.  b. 

So,  if  he  levies  a  fine,  which  is  reversed  after  the  death  of  his  wife ; 
his  tide  to  be  tenant  by  the  curtesy  shall  be  extinct.     Semb.  5  Mod.  67« 

Otherwise,  if  the  fine  be  reversed  by  error  in  the  life  of  his  wife :  for 
he  has  afterwards  a  new  title.    $  Mod.  67. 

(D  2.)  Who  not. 

But  a  man  shall  not  be  tenant  by  the  curtesy,  where  the  wife  is  not 
of  such  estate  as  that  the  issue  which  her  husband  has  by  her 

nr,  by  possibility,  inherit  the  same  estate,  (e) 

As,  if  a  woman  has  an  estate  to  her  and  the  heirs  male  of  her  body, 
and  she  has  issue  a  daughter ;  her  husband  shall  not  be  tenant  by  the 
curteqr*     Co.  L.  29.  b. 

If  a  woman  tenant  in  tail  makes  a  discontinuance,  and  takes  back 
an  estate  in  fee,  and  then  takes  husband,  has  issue,  and  dies; 
the  issue,  by  SLjormedariy  may  recover  the  estate  tail  in  the  life  of  its 


Thcrafere  husband  not  tenant  by  the  curtesy.   H.  5  Ed.  1.  rot.  I.  Wi^ 

—  fl.  I  cannot  guest,  he  continues,  what  Lord  Hale's  view  could  be  in  citing  this 
anlcM  it  was  to  shew,  that  ancientlj  in  the  case  of  curtesy,  the  having  maie 
ne  bom  alive  coold  be  proved  by  men  only ;  which  roust  be  confessed  to  have  been 
■oit  iMSMtfmmfahlr  peculiarity. 

(e)  On  tbe  othdr  band,  subjoins  the  Annotator,  by  tbe  custom  of  gavelkind  the 
is  subjeet  to  several  disadvantages ;  for  it  is  only  of  a  moiety  of  the  wife's  land^ 
if  tbe  hodiand  atornn  mgam.    See  Rob.  Gav.  b.  8.  c  1.  where  the  learned 
ts,  that  some  have  doubted,  whether  there  is  any  such  variance  between 
law  and  the  custom,  and  therefore  undertakes  to  prove  it.  by  authorities 


(d)  1.  For,  says  Lord  Coke,  that  the  estate  at  the  time  of  the  feoffment,  was  an  estate 
«f  acsmgr  by  the  curtesy  initiate^  and  not  consummate. — S.  And  the  Annotator  subioina 
fiofliHaLliSS.  4Ed.fi.  Mtaeita,  15.  34£d.l.  Ibid.30.  lo£d.S.  II.  9SH.e. 
S4.  If  boiband  entitled  to  be  tenant  by  tbe  curtesy  aliens,  and  retakes  estate  to  him 
tmd  kk  wifie^  by  which  tbe  wife  is  remitted,  he  shall  not  be  tenant  by  the  eurtesy. 
CoBtri  if  it  was  before  issue  had.    See  Ley's  Rep.  9. 

(r)  1.  Am  if,  says  Lord  Coke,  a  tenant  make  a  lease  for  life  of  the  tenancy  to  the 
■itwinffisf,  who  taketb  a  husband,  and  hath  issue ;  the  wife  dieth ;  he  shall  not  be 
teaaot  fagrtfae  curtesy.— ^S.  To  which  tbe  Annotator  subjoins,  that  Lord  Coke's  meaning* 
»•  that  tbe  husband  shall  not  be  tenant  bf  the  curtbsy  of  the  Meigmtny,  it  being  sus* 
poUad  doling  the  whole  time  of  the  raamage  by  tbe  lease  of  the  tenancy  to  the  wife. 
Aad  be  nkn  to  Pterfc.  sect.  459.  460. 461. 462.  as  to  the  effect  of  tutpemion  on^ 


^  .  ■» 


fethen 
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&ther :  for  she  was  not  seised  of  the  tail  during  the  coverture.     Co* 
L,  29.  b.  (J) 

If  ah  estate  be  given  to  two  women  and  the  heirs  of  their  bodies,  and 
one  of  them  takes  husband,  and  has  issue.  Cont.  Co.  L.  30.  a.  Ace 
2  Rol.  90.  1. 50.  Semb.  ace.  Co.  L.  laS.  £q.  Ca.  150.  (2d  Part  of 
2Mod.Ca,) 

So  he  shall  not  be  tenant  by  the  curtesy  of  a  seisin  in  law,  where  by 
possibility  she  might  have  obtained  an  actual  seisin :  as,  if  lands  descend 
to  a  woman,  who  takes  husband,  has  issue,  and  dies  before  entry.  Co. 
L.  29.  a. 

So  he  shall  not  be  tenant  by  the  curtesy  of  a  bare  right  or  title.  Co. 
L.  29.  a.  (g) 

Nor,  of  a  reversion,  (A)  or  remainder,  expectant  upon  an  estate  of 
freehold.     Co.  L.  29.  a. 

Nor,  of  a  s^gnioiy,  rent,  or  common,  &c.  suspended  for  life.  Co. 
L.29.b. 

So,  if  the  estate  of  die  wife  determines  with  her  life  by  express  li- 
mitation or  condition,  though  the  wife  had  a  fee  by  a  subsequent  re- 
mainder, or  by  descent,  the  husband  shall  not  be  tenant  by  the  cur- 


(f)  The  Annotator  subjoins,  the  husband  couM  not  have  curtesy  in  respect  of  the 
fie,  oecause  that  was  defeated  by  the  son's  recovery  in  the  formedon  ;  nor  in  respect 
of  the  tail,  because  the  wife's  feoffinent  beforit  the  marriage  had  discontinued  the  taU, 
and  consequently  there  could  be  no  seisin^of  it  during  the  marriage.  This  seems  to  be 
the  ratioruue  of  the  case  put  by  Lord  Coke. 

(g)  1.  Lord  Coke  addi^  nor  of  a  ute,  —  2.  Upon  which  the  Annotator  observes,  that 
an  use  before  or  not  executed  by  the  S7  H.  8.  must  be  meant;  for  an  use  within  that  sta- 
tute is  a  1^1  estate:  see  ace.  S  And.  75. 147.  and  by  Lord  Coke  himself  in  Cro.  Jac. 
201.  Seeauo  I  New  Abridffm.  660.-^3.  But  though  in  strictness  of  law  there  cannot  be 
curtesy  of  trusts,  yet  since  Lord  Coke's  time  our  courts  of  equity  have  allowed  curtesy 
both  of  trusts  and  other  interests,  which  though  in  law  were  rights  and  tiiletf  are 
deemed  ettatet  in  equity,  and  made  to  conform  to  many  of  the  rules  and  consequences 
incident  to  estates  in  law.  See  1  Atk.  603.,  the  case  of  Cashbom  and  Inglish,  in  which 
Lord  Ch.  Hardwicke,  decreed  curtesy  of  an  equity  of  redemption.  See  S.  C.  more 
fidly  reported  in  Vin.  Abr.  Curtesy,  £.  pi.  S3. — 4.  However  a  wife  in  point  of  benefit 
may  have  a  trust  of  inheritance,  which  may  be  so  declared  as  to  prevent  curtesy^  as  bv 
4irecting  the  profits  during  the  wife's  life  to  be  paid  for  her  separate  mte ;.  for  in  such 
a  case  the  intention  to  exclude  the  husband  from  curte^  is  manifest,  and  he  cannot 
have  an  equitable  seisin.  3  Atk.  7 15.  — -  5.  And  though  cxuicsy  out  of  a  trust  is  allowed, 
Ifet  dower  lias  been  refused;  a  partiality  not  easy  to  be  reconciled  with  reason,  however 
settled  b^  the  current  of  aulliondes.— 6.  But,  continues  Lord  Coke,  if  she  or  her  husband 
bad,  dunng  her  life  entered,  he  should  have  been  tenant  by  the  curtesy.— 7.  And  the  An- 
notator subjoins,  but  entry  is  not  always  necessary  to  give  seisin  tn  deed;  for  if  the 
land  is  in  lease  for^«ar#,  curtesv  may  be  without  entry,  or  even  receipt  of  rent,  the 
possession  of  the  lessee  for  years  beinff  deemed  the  possession  of  the  husband  and  wife. 
See  the  case  of  De  Grey  and  Richarobon,  3  Atk.  469.  Lord  Coke's  doctrine  obout  sei- 
Vn,  for  9kpoMtewoJrairii  is  the  same..  Co.  Litt  15.  a.«-S.  And  in  2  Wils.  516.,  the  court 
oonstrued  the  possession  of  a  mother  to  be  a  possession  for  ab  infont  her  son,  as  his 
guardian  by  law,  she  being  next  of  blood  to  whom  the  iidieiitance  could  not  descend, 
and  held  it  a  sufficient  seisin  to  exclude  the  daushters.  by  a  fixrmer  venter. 

•  (^)  1.  Mr.  Perkins  makes  a  qusere,  whether,  ifa  woman  seised  in  fee  makes  lease  for 
life,  reserving  rent  for  her  and  her  hdrs,thehusbfmd  shall  not  have  curtesy  in  the  rent 
during  the  lease;  but  he  seems  to  admi^  that  the  husband  shall  not  have  curtesy  of 
the  laod  itself,  unless  the  lease  determines  before  the  wife's  death.  Perk,  sect  467.  — 
2»  See  Co.  Litt.  32.  a.  where  in  a  like  case  Lord  Coke  says»  that  the  wire  shall  not  have 
dower,  fiutif  a  rent  is  incident  to  a  reventon  e^peefymt.  on  an  estate  tail,.the  husband 
shall  have  curtesy  of  the  rent  till  the  tail  detomines.  Co.Litt*90.  a.  Note  to  the 
'  pontion. 

tesy; 


TencaUfor  life.  S9 

ft 

tesj;  as,  if  an  estate  be  Kmited  to  the  wife  for  life,  afterwards  to  the 
first,  second,  and  other  sons  in  tail,  remainder  to  the  right  heirs  of 
diebodj  of  the  wife,  remainder  to  her  in  fee;  her  husband  shall  not, 
haw  it  by  the  curtesy.    Eq.  Ca.  1 50.  (2d  Part  of  2  Mod.  Ca.) 

Or,  if  a  devise  be  to  a  woman  for  life,  with  a  contingent  remainder 
to  ha  issae,  by  which  the  fee  descends  in  the  mean  time  to  the  woman, 
bebg  hdr  to  the  testator ;  her  husband  shall  not  be  tenant  by  the  cur- 
t»jr.    R.  Ea.  Ca.  1 50.  (f )  (2d  Part  of  2  Mod.  Ca.) 

So  he  shall  not  be  tenant  by  the  curtesy,  if  he  has  not  issue  bom 
sSre. 

If  the  issoe  be  ript  out  of  the  belly  of  its  mother,  though  it  be  alive. 
Co.  L.  29.  b. 

If  the  issue  be  a  monster  which  has  not  human  form.     Co.  L«  29^  b. 

So,  if  after  issue  he  be  attainted  for  felony,  and  pardoned;  he  shall 
not  be  tenant  by  the  curtesy,  if  he  has  not  issue  after  the  pardon.  Per 
KeUe,  ISH.  7.  17.a. 

Cmant  in  Datoer ;  Siajgo  0Bdn  be  otiH  toj^  not-      Vide  ih 

Dover,  (AI.2.  &c.) 

(E)  Cenant  for  life* 

(E  1.)  Who  shall  be. 

Tenant  for  term  of  life  shall  be,  when  lands  are  demised  to  a  man 
far  bis  life.     Lit  S.  56.    Vide  Copyhold,  (C  10.) — Devise,  (N  7.) 

Or,  ibr  the  life  of  another.     Lit.  S.  56. 

Or,  for  the  life  of  himself  and  several  others.    Co.  L.  41.  b.    Mo.  8. 

So,  if  tenant  for  life,  by  curtesy,  or  in  dower,  grants  his  or  her 
estate  over,  the  grantee  shall  be  tenant  ^?2<r  outer  vie.     Co.  L.  41.  b. 

So,  if  lands  {k)  are  demised  or  granted  to  a  man,  generally,  and 
iiveiy  (/}  made  upon  it.     Co.  L.  42.  a.  {m) 


(i)  1.  A  woman  taketb  husband, and  hath  issue ;  lands, descend  to  the  wife;  the  hus* 
enters  ;  and  after  the  wife  is  found  an  idiot  by  office ;  the  lands  shalL  be  sdsed 
W  the  kiB^  ;  for  the  title  of  the  tenancy  bj  the  curtesy  and  of  the  king  b^gin^  at  one 
wKBot,  and  the  title  of  the  king  shall  be  preferred. — 8.  The  Annotator  subjoins,  that 
Mr.  Serjeaot  Httwkint  makes  a  quaere  of  this,  obsenrins  that  the  fee  and  freehold  were 
b  the  wife,  and  that  the  wife  oif  the  idiot  shall  have  dower.  *  Hawk.  Abr.  of  Co.  Litt. 
42.  Bttt  that  it  has  been  also  remarked,  that  there  is  not  any  concourse  of  titles,  be- 
tween the  king  and  the  husband ;  the  husband's  title  by  curtesy  not  bdng  oonsommate 
tiO  the  death  of  the  wife,  ^en  the  king's  title  dietermines.  See  Plowd.  864.  Engl.  ed. 
in  a  note  by  the  editor.  However  note  the  reasoning  in  Plowden. — 3.  See  also'8  Co. 
170,  where  it  is  adjudged,  that  though  in  die  case  of  idiotcy  the  office  for  iome  pnr- 
yoscs  has  rdttioD  to  toe  time  when  the  idiot's  estate  commoiced,  yet  the  king  is  only 
enotled  to  the  profits  from  the  finding  of  the  office ;  which  as  it  may  have  some  t|»«* 
'ftiHBce  on  the  point  of  curtesy,  is  proper  to  be  attended  tOr 

(i)  Or  tenements,  reversionsy  remainders,  rentSy  advowions»  commons,  or  the  like. 
€ol  litt^  48.  a. 

(J)  Or  dee  cereraooies  requisite  by  law,  be  performed.    Co.  Litt.  43.  a. 

\m)  1.  The  Annotator  from  Lord  Hale*s  MSS.  sulijoins,  Litt.  s.  883.  But  if  termor  for 
yan  devises  his  house  generally  without  shewing  what  estate,  the  whole  term  nasses. 
•14£6l  Dy.  907  ^  8.  Lord  Coke  continues,  the  same  law  i»(^  a  dedtotioa  or  a  use. 
—  7.  And  Lord  Hale  tubjoins.    81  H.  8.  5.  by,  Shelley. 

And 


60  ESTATES,  BY  GRANT. 

'   And  such  demise  or  grant  to  another,  generally,  by  tenant  in  fee,  shall 
be  an  estate  to  the  lessee  for  his  own  life.     C)o.  L.  42.  a,  (fi) 

By  tenant  in  tail,  it  shall  be  for  the  life  of  the  lessor :  for  that  is  all 
whiai  he  can  lawfiiUy  grant     Co.  L.  42.  a. 

So  a  demise  .to  another  for  a  time  indeterminate,  passes  for  life,  if 
livery  be  made ;  or  of  things  wbidi  lie  in  grant,  without  livery :  (o) 
As,  a  lease  to  a  man  quamdiu  se  bene  gesseriL    Co.  L.  42.  a. 

To  a  woman  durante  viduilate ;  or,  dum  sola^     Co.  L.  42  a. 
•    To  husband  and  wife,  during  coverture.     Co.  L.  42.  a. 

To  A.  as  long  as  he  inhabits.     Co.  L.  42.  a. 

Or,  pays  such  rent.     Co.  L.  42.  a. 

Or,  till  he  be  preferred  to  such  a  benefice.     Co.  L.  42.  a. 

Or,  till  out  of  the  profits  he  has  paid  lOOU  or  odier  sum.  Co.  L, 
42.  a.  (p) 

Or,  during  his  exile,  if  he  be  absent  from  his  country;  though  not 
by  edict,  but  voluntarily.     R.  1  Vent.  326. 

So,  if  the  king  grants  office  at  will,  and  a  rent  for  it  for  his  life ;  he 
has  an.  estate  for  Ufe  in  the  rent,  though  it  determines  with  the  office^ 
Co.  L.  42.  a. 

(E  2.;  What  interest  he  has. 

Tenant  for  life  has  a  {q)  freehold,  as  well  as  tenant  in  fee,  or  taiL 
Co.  L.  43.  b. 

So 

•  ■      ■  .  ,     ■         ■  ■  I  ■  I   ... 

(n)  The  Annotatdr  from  Hal.  MSS.  subjoins.  Vid.  8  E.  7. 3.  A  lessee  for  life 
makes  lease  to  B.&  C.  on  condition  that  if  they  die  leaving  A.  then  the  land  shaH 
revert  to  A.  without  determining  any  estate  certain  in  the  grant  All  the  estate  passes 
nnder  the  condition,  for  uipr€Bcipe  A.  was  not  received  in  default  of  fi.  &  C. 
.  (o)  I .  And,  says  Lord  Coke,  in  count  or  pleading  he  shall  alle^  the  lease,  and  con- 
clude that  by  force  thereof  he  was  seised  generally  for  term  of  his  life.  —  2.  To  which  the 
Annotator  subjoins  from  Hnl.  MSS.  A.  leases  to  B.  till  A.  makes  J.  S.  baily  of  his 
manor ;  adjudged  a  freehold.  H.  57  £1.  Butler  and  Ridgely.  vid.  l  Rep.  finedon's  case. 
Rent  granted  to  A.  for  life  if  B.  or  C.  shall  so  long  live.  But  if  there  be  an  estate 
with  such  conditional  limitation  it  ought  to  be  pleaded  with  the  limitations,  and  con- 
•timMince  shall  be  averred;  for  otherwise  it  fails.  Vid.  Dy.  199. 

if)  1 .  To  which  the  Annotator  subjoins  from  Hal  MSS.  But  feofiment  to  the  use  of 
A.  K>r  life,  remainder  to  the  use  of  B.  his  executors  and  assigns,  till  ten  pounds  shall  be 
levied  out  of  the  profits,  ruled  to  be  a  chattel.  —  8.  But,  continues *Lord  Coke  if  a  man 
grant  a  rent  of  20/.  per  annum  until  100/.  be  paid,  there  he  hath  an  estate  for  five 
years,  for  tJiere  it  is  certain,  and  depends  upon  no  uncertainty.  And  yet  in  some  cases 
a  man  shall  have  an  incertain  interest  in  lands  or  tenements,  and  yet  neither  an  estate 
for  life,  for  years,  or  at  will.  (Lord  Hale  subjoins,  Plowd.  Coram.  27.7.)  As  if  a  man, 
by  bu  will  in  writing,  devise  his  lands  to  his  executors  fur  payment  of  debts,  and  until 
his  debts  be  paid ;  in  this  case  the  executors  have  but  a  chattel,  and  an  inceriMB 
interest  in  the  land  until  his  debts  be  paid ;  for  if  they  should  have  it  for  their  ilves^ 
then  bv  their  death  their  estate  should  cease,  and  the  debts  un[)aid ;  but  being  a  chattel* 
it^half  go  to  the  executors  of  executors  for  the  payment  of  his  debts;  and  so,  hecoo^ 
dudes,  note  a  diversity  between  a  devise  and  a  convqrance  at  the  common  law  in  iiis 
life-time. 

(o)  1 .  And,  albeit,  says  Lord  Coke,  an  estate  for  term  of  a  man's  own  life  be  but  tnie 
.fireebold,  yet  may  several  freeholds,  in  certain  cases  be  derived  out  of  the  same.  As  if 
tenant  for  life  maketh  a  lease  bv  deed  or  without  deed  to  him  in  the  remainder^ 
or  reversion,  in  tail  or  in  fee»  for  the  term  of  the  life  of  him  in  the  remainder 
or  reversTon,  and  after  he  in  the  remainder  taketh  wife  and  dieth,  his  wife 
thall  not  be  endowed,  for  tenant  for  life  shall  enjoy  the  land  again;  for  for* 
leiture  it.  cannot  be,  for  he  in  the  remainder  was  party;  and  surrender  it  canqot 
be,  for  that  his  whole  estate  was  not  given.  Co.  Litt.  42.  a. — 2.  And  the  Annotator  sub- 
jpiift  from  Hal.  MSS.    l  £.  3. 15.    Vid.  41  Ass.  3.    A.  tenant  for  life,  remainder  to 

B.in 
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So  his  life  is  greater  than  another's  life:  and  therefore,  if  he  lease?  (r) 
to  him  io  remamder  or  reversion  for  his  life;  he  shall  have  it  after  the 
deidi  of  the  lessee :  for  it  was  not  a  surrender.     Co.  L.  42.  a. 

So^  if  tenant  for  life  takes  husband,  and  they  lease  to  him  in  rever- 
sion or  remainder  for  the  life  of  the  husband.     Co.  L.  42.  a. 

And  upon  such  lease  a  rent  may  be  reserved.     Co.  L.  42.  a. 

So^  if  tenant  for  life  and  he  in  reversion  join  (s)  in  a  lease  for  life, 

they 

B  ifl till, remainder  to  Cin  fee:  A.  enfeofls  B.  and  his  wife,  and  their  heirs;  B.  dies 
vitboat  iime;  now  there  is  a  forfeiture  add  C.  may  enter. 

/)  1. Tenant  for  life  can- make  no  leases  to  continue  longer  than  his  own  life;  for 
lii»ia&o  are  absolutely  void  at  his  death.  Bac.  Abr.  Leases,  I.  —  3.  Thus  where  tenant 
iv  life  leases  premises  for  twenty-one  years,  and  before  the  expiration  of  that  term 
Sed,  sod  the  trustees  of  the  remainder-man,  then  an  infant,  continued  to  receive  the 
RBt  reMTted,  and  he,  on  coming  of  age,  sold  the  premises  by  auction,  and  in  the 
eoaifidoQs  of  sale  the  premises  were  declared  to  be  subject  to  the  lease,  and  in  the 
caanjwue  to  the  purchaser,  the  lease  was  referred  to  as  in  the  possession  of  the 
lefeee,  and,  in  the  covenant  against  incumbrances,  that  lease  was  excepted,  and  the 
pBTcbser  mortgaged,  and,  in  the  mortgage  deeds,  the  like  notice  was  taken  or  the 
att^aad  the  mort^cee  for  some  time  received  the  rent  reserved ;  it  was  held,  that 
diekaie  expired  with  the  interest  of  the  tenant  for  life,  and  that  the  notice  since 
fii^  of  it  did  not  operate  as  a  new  lease.  1  B.  &  P.  531.  — J.  Hence,  too,  a  lease  so 
mhkfed  void  against  him  in  remunder,  cannot  be  set  up  in  a  court  of  law  by  such  re- 
■aiader  man's  acceptance  of  rent,  and  suffenng  the  tenant  to  make  improvements 
ifer  hii  intcfest  vests  in  possession.  Dougl.  50.  Cowp.  48S.  B.  N.  P.  96.  7  T.  R.  83. 
i:i.  3  Atk«393.  —  4.  Wnere,  however,  a  remainder  man  lies  by,  and  suffers  the  lessee 
crmdgnee  to  rebuild,  and  does  not  b^  his  answer  deny  that  he  had  notice  of  it;  all 
these  cifcumstances  taken  together  will  bind  him  in  a  court  of  equity  from  coatro- 
mng  the  lease  afterwards.    Woodf.  L  &  T.  39. 

(4)  l.A  lease  executad  by^  a  tenant  for  life,  in  which  the  reversioner,  who  vfps  then 
■^tge,  k  named,  but  which  he  does  not  execute,  is  void  on  the  death  of  the  tenant 
kt^iau^D  execution  by  the  reversioner  afterwards  is  no  confirmation  of  it.  1  T.  R. 
^y-S.  Bat  if  tenant  for  Ufe  makes  a  lease  for  twenty  years  generally,  and  afterwards 
^  B  rrrenioo  confirms  that  lease,  and  then  the  tenant  for  life  dies ;  though  this  at 
fint  vodd  have  determined  by  the  death  of  the  lessor,  yet  the  confirmation  hath  made 
igQod  fiir  the  whole  term,  aac,  Abr.  Leases,  L.  2.  —  3.  But  if  the  lease  had  been  for 
tvcBty  jears,  if  the  lessar  tenant  for  life  should  so  long  live ;  there  if  the  reversioner 
bd  coa6rmed  the  lease,  yet  would  it  not  prevent  its  voidance  upon  the  death  of  the 
toast  for  life.  —  4.  The  diversity  between  which  cases  is  this ;  that  in  the  first  case, 
^  ieme  being  made  generally  for  twenty  years,  nothing  appears  to  the  contrary,  but 
i^  it  vas  a  good  I^se  for  that  time  absolutely ;  for  the  death  of  the  lessor,  which 
vodd  determine  it  sooner,  does  not  appear  in  the  lease  it«elf ;  then  when  the  rever- 
■MT  who  alone  could  take  advantage  of  that  implied  condition,  thinks  fit  to  name  it, 
oi  eoainM  the  lease  as  it  was  made  at  first  for  twenty  years  absolutely,  this  makes  it 
b  ovn  lease,  for  so  much  of  the  time  as  would  have  fallen  into  his  reversion  by  the 
^vtk  of  the  tenant  for  life  beine  made  the  express  limitation  and  circumscription  of 
die  tveoty  vears  in  the  lease  itself  no  confirmation  of  that  lease  so  limited  can  enlarge 
k  to  eitcad  beyond  the  life  of  the  lessor,  that  being  the  express  determination  affixed 
loJL  For  although  we  find  one  case,  where  it  is  held,  that  if  a  man  makes  a  lease 
^  twenty-one  yean,  if  the  lessee  so  long  live,  and  afterwards  the  lessor  and  lessee 
jaa  ia  a  grant  liy  deed  of  the  term  to  ano&er,  after  which  the  first  lessee  dies  within 
^  tvcntf.ooe  years,  yet  the  grantee  shall  enjo^  it  during  the  residue  of  the  term  ab- 
"B^y:  To  reconcile  this  case  with  the  other,  it  must  be  intended,  that  in  the  assign- 
W  10  notice  is  taken  of  the  express  limitation  affixed  to  the  lease,  but  that  they 
i>Ki  ia  an  asmgDmeot  of  the  lease  for  the  residue  of  the  twenty-one  vears,  and  then 
*>qr  be  wen  eonatnied  to  amount  to  a  confirmation  by  the  lessor  for  that  time,  as  the 
""flraay  eoofinn  the  land  to  the  lessee  for  any  longer  time,  and  thereby  enlaree  his 
^"^e  er  mtetest,  Bac.  Abr.  Leases,  L.2.  — 5.  B.  tenant  for  the  Ufe  of  C.  and  he  in 
^■■der  or  reversion  in  fee,  join  in  a  lease  for  years  by  indenture ;  this  during  the 

^  ^  S*  *  ^  ^^"^  ^^  ^*  ^"^  ^^^  ^^y  '^  the  present  interest  in  the  Umds,  and 
«t(Mnfiantion  of  him  in  renuunder  or  reversion.  But  after  the  death  of  C,  then  this 
"(OBKi  the  keaae  of  hiin  in  the  reversion  or  remainder,  and  the  confirmation  of  B 

For 
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they  may  join  in  waste^  and  he  for  life  shall  have  locum  vasUttumj  and  lie 
in  reversion,  damages.     Co.  L.  42.  a.  (/)       ' 

So,  joint-tenants  the  one  for  life,  the  other  in  fee.  {u)    Co.  L.  4*2«  a. 

So,  if  A*  recovers  dower  against  tenant  for  life,  he  shall  have  tlie 
land  after  the  death  of  A.    Co.  L.  42.  a/ 

(E  3.)  What  privileges  he  shall  have. 

Tenant  for  life,  or  for  years,  shall  have  house-bote,  plough-bote,  hay- 
bote;  viz.  estaoeria  adificandiy  ardendi^  arandii  e(  claudendi*  Co*  L« 
4.1- b. 

And  these  reasonable  estovers  he  shall  have  upon  the  land  demised, 
without  assignment;  if  he  be  not  restrained.     Co.  L.  41.  b. 

So,  if  the  lessor  covenants  that  he  shall  take  estovers  in  a  wood  not 
demised ;  he  shall  take  in  both.     R.  Dal.  4  Mo.  7. 

If  he  demises  a  manor,  (except  Frith-Close,)  and  covenants  that  he 
shall  take  them  super  preemissd ;  he  shall  not  take  them  in  Frith-Close. 
R.  1  Leo.  117.  •       ' 

Otherwise,  if  the  demise  was  (except  ;the  trees)  (jt)  and  a  covenant 
so ;  he  shall  take  the  trees  excepted  for  estovers.     R.  1  Leo.  117. 

Or,  if  it  be  averred,  that  there  are  no  estovers  but  in  the  land  ex- 
cepted.    R.  Cro.  El.  125. 

If  a  grant  be  to  a  lessee  to  take  estovers  from  time  to  time  in  a  dose 
not  demised,  without  saying,  for  what  time;  he  shall  take  them  durinnf 
the  term.     R.  Mo.  7. 

But  the  lessee  cahnot  take  fire-bote  except  of  underwood.  5  Leo.  16. 

Or,  if  fire-bote  be  expressly  granted,  and  there  be  not  sufficient 
underwood ;  he  may  take  it  of  the  great  trees.     S  Leo.  16. 

Estovers  may  be  claimed  in  alieno  solo  by  grant,  or  by  prescription. 

If  a  grant  be  to  a  lessee  to  take  estovers,  he  shall  have  them  during 
his  term,  and  his  executor  after  him.     R.  DaL  4. 


For  the  lessor  having  several  estates  in  them  in  several  degrees,  the  lease  shall  be  con- 
stnied  to  move  out  of  each  one's  respective  estate  or  interest,  as  they  become  capable 
of  supporting  it,  which  is  the  most  natural  and  useful  construction  of  the  lease,  espe* 
cial|y  as  there  can  be  no  estoppel  in  this  case,  by  reason  of  the  several  interests  which 
passed  from  each.  Therefore  during  the  life  of  tenant  for  life,  if  the  lessee  beinj;  evicted, 
should  declare  of  a  lease  from  both ;  this,  as  has  be«n  adjudged,  would  be  against  him, 
because  for  that  time  it  was  only  the  lease  of  the  tenant  for  life.  Ibid.  —  6.  If  tenant 
for  life  and  he  in  reminder  in  tail  join  a  lease  to  A.  for  life,  remainder  to  B.  for  life, 
and  the  issue  in  tail  accepts  the  rent  of  A.  and  levies  a  fine,  the  lease  in  remainder  is 
good  notwithstanding  the  feoffment.  Cro.  £liz.  25S. —  7.  A  conveyance  by  a  tenant  for 
life  of  all  his  estate,  right,  title,  interest,  &c.  habendum  for  99  years,  passes  a  leasehold 
interest  only,  not  the  trecJicld.     1  East,  502. 

(0  To  which  the  Annotator  subjoins  from  Hal.  MSS.  3  H.  7. 9.  P.  45  Eliz.  C.  B. 
D.]J.n.4.  But  if  the  lease  be  without  deed,  it  is  a  surrender.  ioU.7.3.  l  Rep. 
Bredon's  case. 

(m)  Join,  sa^  lord  Coke  in  a  lease  for  life,  the  joint  tenant  for  life  hath  a  reversion, 
and  shall  join  in  an  action  of  waste.  And  the  Annotator  subjoins  from  Hal.  MSS. 
15  £.4.  4  Dy.  87.  So  of  a  fl;ift  in  tail.  58  £.  5. 7.  and  the  writ  ought  to  be  oi  exhme* 
daiionem,  B.  15.  £.  8.  BriefrS55. 

(x)  1.  Where  lessee  for  life  makes  a  lease  for  years,  excepting  the  wood,  underwood, 
and  trees  growing  upon  the  land,  it  is  a  good  exception,  although  he  has  no  interest  in 
them  but  as  lessee;  because  he  remains  always  tenant,  and  is  chargeable  in  waste, and 
therefore  to  prevent  it  he  may  niake  the  exception.  Cro.  Jac.  896.  —  8.  But  if  lessee 
for  years  assign  over  his  term,  with  such  an  exception,  it  is  a  void  exception.    Ibid. 

If 
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If  there  be  no  timber  for  repairs,  it  shall  be  found  by  the  lessor,  if 
there  be  no  debult  in  the  lessee.     Per  2  J;  Dal.  4. 

But  t  grant  of  estovers  to  A.  gives  him  a  right  only  for  his  life. 

Tbou^  the  grant  be  to  A.  pro  easiamento  ipsius  et  htvredutn,  and 
pnrsaaDt  to  a  covenant  to  convey  to  him  and  his  heirs.     R.  1  Leo.^. 

(F)  £Dccupant 

(F 1.)  Who  shall  be. 

If  tenant  pur  outer  vie  {y)  of  lands  or  tenements  dies  before  the 
resfiry  que  vie,  he  vrho  first  enters  and  takes  possession  of  the  land, 
^  have  it  during  the  life  of  the  cesh^  que  vie,  as  occupant.  Co.  L. 
41.  b.  (z) 

And  dierefore^  if  any  enters  to  the  use  of  another;  he  who  enters 
shall  be  occupant.     R;  2  RoL  151.1.  S5. 

If  tenant  pur  outer  vie  leases  for  years,  and  dies  before  the  cestuy  que 
xif ;  die  lessee  shall  be  occupant,  and  his  lease  shall  be  extinct.  Q.  Dy. 
328.  b.    R.^RoL  151. 1.22.    2BuLll. 

If  sodi  lessee  leases  to  B.  at  will,  B.  being  in  possession  shall  be 
oecopant    R.  2  Cro.  5S4^.     R.  2  Rol.  151.1.  SO.     2  Bui.  1 1. 

Though  B.  claims  nothing  but  as  tenant  at  will.  R.  2  BuL  11.2  Rol. 
151.  L  30.     2  Cro.  554. 

If.  tenant  pur  outer  vie  leases  to  a  feme  covert  at  will,  her  husband 
^  be  occupant.     Per  Twisden,  1  Sid.  347. 


if)  1.  And  so  if  tenant  for  his  own  life  grant  over  his  estate  to  another,  if  the  grantee 
Ml  there  shall  be  an  occupant.  Co.  Litt  4 1 .  b. — 8.  In  like  manner  it  u  of  an  tstate 
cRtted  by  law;  for  if  tenant  by  the  curtesy  or  tenant  in  dower  grant  over  his  or  her 
«Wf,iiid  the  grantee  dieth,  there  shall  be  an  occupant.  Ibid.  —  3.  To  which  the  Anno- 
tstor  sobjoittSy  that  in  some  books  it  is  asserted,  that  there  cannot  be  an  occupant  of 
oittes  created  Inr  law,  without  distinguishing  between  a  seneralBXkd  a  ipecwl  occupant. 
Qo.Efi2.58.  I  Bolst.  135.  9  Ro.  Rep.  125.  Probably  the  assertion  was  meant  to  be 
onioed  to  the  former;  for  as  to  the  latter  the  authorities  seem  decisive  in  favour  of 
ihehen  taking,  as  qpecial  occupants,  if  named  in  granting  over  curtesy  or  any  other 
otate  created  by  law.  See  27  Ass.  pi.  31.  Plowd.  28.  &  5S6,  fiut  even  the  doctrine 
<SBa>t  general  occupancy  of  estates  created  by  law,  comes  merely  from  persons  arguing 
a  amnsel,  who  ncnher  explain  why  it  should  not  be,  nor  cite  any  authorities  except 
liE.  S.  Vitsh.  Abr.  Scire  Facias,  pi.  17.  which  appears  foreign  to  the  purpose. 

MTbe  annoCator  fix>m  Hal.  MSS.  subjoins.  Who  shall  be  occupant  r  A.  makes  lease 
fa>  &  lior  one  hundred  years,  and  afterwards  ousts  him  and  makes  lease  to  C.  for  the 
life  of  D ;  B.  re-enters ;  C.  dies ;  B.  shall  not  be  occupant  against  his  will,  for  so  his 
tern  vodd  be  drowned.  H.  6.  Jac.  C.  B.  Rawlin's  case.  Lessee  for  another's  life, 
"ifccilfcc  ai  wtU,  who  continues  in  possession  after  the  death  of  his  lessor ;  he  is  an 
^fomaOL  If  A.  lessee  for  another's  life  makes  lessee  for  years,  who  is  possessed,  and 
A  dies,  it  seems  that  lessee  for  years  shall  be  occupant  against  his  own  will,  though  he 
Ui  Bot  enter;  but  if  the  lessee  for  years  maxes  lease  at  will. and  then  A.  dies, 
ksae  il  will  diall  be  occupant,  though  he  claims  to  the  use  of  the  lessee  for  years,  or 
<hoqg^  lessee  lor  years  enters  on  lessee  at  will  and  claims  to  be  occupant.  But  riding 
^yw  the  ground  to  hunt  or  hawk,  doth  not  make  an  occupant,  vid.  Dy.  328*  l£ 
15  Jac  E  R.  Rot.  356.  Stellicom  and  Haves,  and  M.  10.  Jac  Bulst.  n.  6.  Chamber- 
ha  and  Ewer.  A.  lessee  for  life  of  B.  makes  lease  to  C.  for  80  years,  tendering  5/« 
C  Bskcs  lease  to  D;  for  10  years,  rendering  3/.  A.  dies ;  D.  is  occupant,  yet  he  snail 


Stfae  rant  of  3^  to  C,  and  C.  shall  pay  the  rent  of  5L  to  D.,  for  Irs  term  is  prevent- 
Ion  neiging  by  the  intervenient  reversion  in  C,  but  D.  has  the^freehold  m  rever* 
M  expectant  on  Cs  term,  and  the  rent  incident  to  it.  And  he  adds,  see  Stelliooni 
>Bd  %es,]n  2  Ro.  Rep.  1 23.  and  Cro.  Jac.  554.  and  Chamberlain  and  Ewer  in  8  BolsU 
11-  i  Ro.  Abr.  15 1 .  E.  pi.  3.  4.  and  Palm.  42. 

If 
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If  lessee  at  will  cuts  down  trees,  which^is  a  determination  of  the  will^ 
yet  he  shall  be  occupant.     Per  Twisden^  1  Sid.  347. 

So^  if  tenant  pur  outer  vie  was  disseised,  and  dies,  the  disseisor  shall 
be  occupant.     Per  Croke,  2  Bui.  12.   D.  Cont  2  Leo.  121 . 

If  tenant  for  life  levies  a  fine  to  the  use  of  himself  and  A.,  and  if  A.' 
dies  in  the  life  of  tenant  for  life  to  B. ;  A.  dies  in  the  life-time  of  tenant  for 
life ;  by  equity  it  goes  to  B.    2  Cro.  201. 

But  he,  who  claims  to  be  occupant,  if  he  does  not  take  actual  pos- 
session, shall  not  be  occupant.     Van.  188.     1  Sid.  347.     3  Leo.  36. 

So,  if  a  man  goes  cross  the  land,  widiout  other  intent,  he  shall  not 
be  occupant.     D.  Cart  61  •  {a) 

If  at  the  death  of  tenant  pur  outer  vie,  his  wife  and  son  be  upon  the 
tenements,  they  shall  not  be  occupants  without  more,  for  the  incertainty. 
D.  Cart.  61. 

So,  if  a  man  makes  a  lease  in  trust  for  himself  for  life,  and  afterwards 
for  his  wife,  and  enters,  and  dies;  the  lessee  shall  not  be  occu- 
pant.   Vide  1  Sid.  347. 

So,  if  tenant  jn/r  ofi^^vfV  makes  a  lease  upon  the  same  trust;  the 
'  lessee  shall  not  be  occupant,  but  the  wife,  if  she  enters.     R«  per  3  J. 
Bridgman  cont  and  ai&med  in  error.     Cart.  57.     1  Sid.  347.     1  Lev. 
202. 

So»  if  a  lease  be  to  A.  and  his  heirs  ^r  outer  vie^  and  A.  dies;  his 
heir  shall  be  spiecial  occupant.  Co.  L.  41.  b.  2  Rol.  150.  L  15.  151* 
1.  40,  50.     D.  10  Co.  98.  a. 

So,  if  tenant  pur  outer  vie  grants  a  lease  to  commence  after  his  death ; 
the.  lessee  may  entfsr.  and  have  it  during  his  term,  though  a  stranger 
first  entered.     Per  2  J.  Cro.  £1.  182.     Agreed  1  Lev.  202. 

But  if  a  l«is6  be  to  A.,  his  executors  or  assigns,  pur  outer  vie  :  his 
executor  shall  not  have  it  as  special  occupant :  for  an  occupant  has  the 
fireehold,  which  an  executor  cannot  take.  Dy.  328.  b.  R.  2  Rol.  152* 
1.  5.  Yel.  9. 

Nor  his  administrator;  for  he  is  not  an  assignee  to  such  intent. 
R.  Cro.  El.  901 .    Mo.  664.     R.  Yd.  9. 

Nor  shall  he  be  subject  to  payment  of  debts.     1  Ver.  234. 

Yet  by  the  st.  29  Car.  2.  3.  If  tenant  pur  outer  vie  does  not  devise 
his  estate,  and  there  be  not  a  special  occupant,  it  shall  go  to  the  exe- 
cutors or  administrators  of  the  grantee,  and  be  assets  in  dieir  hands.  (A) 

And 


'  (a)  Vide  supra. 
(4)1.-        • 


The  title  by  general  occupancy  is  now  universally  prevented  by  the  39  Car.  S. 
c.  3.  s.  IS.  and  14  U.  «.  c.  20.  s.  9.  The  firnt  statute  enacts  that  estates  fmr  mtter  vie 
shall  be  devisable,  and  if  not  devised,  chargeable  in  the  hands  of  the  heir  as  assets  by  de- 
scent, where  the  estate  falls  on  him  as  special  occupant;  and  if  he  is  not  entitled  as 
such,  shall  go  to  the  grantee's  executors  or  adniinistrators,  and  be  assets.  On  this 
statute  a  doubt  arose,  whether  it  operated  farther,  than  by  making  such  estates  devis- 
libie  and  assets  for  debts ;  and  in  one  case  it  was  adjudged,  that  the  administrator 
took  the  surplus  of  such  estates  after  payment  of  debts  if  not  devised,  for  his  own 
benefit,  as  in  the  place  of  a  general  occupant.  See  12  Mod.  la?.  This  gave  occasion 
to  the  second  statute,  which  expressly  makes  the  surplus  in  case  of  intestacy  distributable 
as  personal  estate.  Co.  Litt  41.  b.  n.  (5). — 2.  Sir  Wiliiam  Blackstone  is  of  opinion,  that 
notwithstanding  these  statutes,  the  grant  of  an  incorporeal  hereditament  pur  outer 
virwill,  as  at  common  law,  be  entirety  determined  by  the  death  of  tlie  grantee.  But 
Lord  Keeper  Harcourt  has  declared,  that  these  statutes  are  sufficiently  comprehen* 
rive  to  include  it  The  reason  given  for  Sir  William  Blnckstone's  opinion  is  **  for 
these  statutes  must  not  be  construed  lor  as  to  create  any  new  estate,  or  to  keep  that 

alive 


Occupant.  05 

And  tbis  oagfat  to  be  understood,  for  want  of  assets :  for  the  executor 
iliall  not  haTe  it  if  he  does  not  prove  such  want.  R.  1  Ver.  234. 
(or  in  its  nature  it  is  an  inheritable  estate  and  goes  to  the  heir*  Semb. 
2  Vcr.  120. 

And  he  who  enters  shall  be  occupant ;  but  quoad  creditors  he  is  exe- 
cutor de  son  tort.     Carth.  1 66. 

(F2.)  Of  what  things. 

Occupancy  ought  to  be  of  things  of  which  there  may  be  an  actual 
possesion:  as,  of  land,  or  sea.     Van.  188. 

But  there  cannot  be  an  occupant  of  a  rent.  Co.  L.  41.  b.  (c)  Cro. 
H.  721.  901.     R.  Mo.  664.     2  Rpl.  150.  1.  48. 

Nor,  of  a  thing,  existing  solely  by  creation  of  law :  as,  of  an  ad  vow- 
son,  cominon,  fair,  tide,  £gnily,  &c.     Vau.  190.  194. 

Nor,  of  tithes,  &c.    Vau.  201. 

Nor,  of  an  use  before  the  st.  27  H.  8.  10.     2  Cro<  201. 

And  things,  of  which  there  cannot  be  an  occupant,  determine  by 
die  death  of  tenant  for  life.     Vau.  20 1 . 

And  if  there  be  a  remainder  limited  upon  his  estate,  it  commences 
immediately.     Per  Poph.  Mo.  664. 

So  there  cannot  be  an  occupant  against  the  king.  Co.  L.  41.  b. 
SkT.  62.  • 

Yet  an  occupant  may  take  a  common,  advowson,  &c.  as  appendant 
to  land  which  he  occupies.     Vau.  190.  196. 

Scs  if  a  lease  be  of  land  and  tithes  rendering  rent,  the  occupant  of 
die  land  shall  have  the  tithes :  for  the  rent  is  increased  in  respect  of  it, 
dioagh  it  wholly  issues  out  of  the  land.  Per  Vaughan ;  but  judgment 
vas  agunst  him.     Vau.  202.  . 

An  occupant.in  the  nature  of  the  thing  has  but  a  bare  possession, 
whidi  he  may  take,  or  leave,  at  his  pleasure.     Vau.  189. 

ilife  which  br  the  common  law  was  determined,  atul  thereby  to  defer  the  grantee^M 
'VKrm.'*  Now  as  the  contracting  parties  intended  that  the  estate  should  continue 
^vn;  the  life  of  eeiini  que  vie,  the  lord  keeper's  construction  of  the  statutes 
*ill  not  bear  hard  upon  the  grantor ;  which  is  a  conseouence  seemingly  pointed  at  by 
the  expresion  clocing  the  sentence  just  quoted,  and  to  avoid  which  conseouence 
*Kms  die  reason  of  me  commentator's  opinion.  On  the  contrary,  the  hardship  by 
^cxtinctioa  of  the  right  at  common  law  was  all  upon  the  side  of  the  purchaser. 
^W  who  assert  the  contrary  must  assume,  that  the  contracting  parties  included  in 
tfaar  caicolatioa  the  chance  of  the  grantee's  dying  before  ceiiui  que  vie ;  but  if  so,  then 
^  r^  would  not  be  transferable  property,  which  it  is ;  for  the  proprietor  may  assign 
it  to  soother,  in  whom  it  will  be  continued  notwithstanding  his  death.  (Moor.  664.  pi. 
NT*)  So  that  its  determination  at  common  law,  with  hb  life,  in  a  case  where  it  had 
■^  (wen  assigned,  was  purely  the  result  of  accident.  The  statutes  having  placed^ 
*ttei  pur  outer  vie  upon  the  footing  of  mere  personalty,  it  should  seem  that  they 
^  neeeiHrily  vest  in  the  representative  of  that  estate. 

(<)  I.  Lord  Coke's  doctrine  is  general,  there  can  be  no  occupant  of  any  thing  that 
M  IB  grant,  and  that  cannot  pass  without  deed,  because  every  occupant  must  claim 
^  a  fw  estate,  and  aver  the  life  of  the  cestui  que  tie, —  2.  To  which  the  Annotator  sul>- 
J^  vide  M.  44,  45  Etiz.  B.  R.  Salter's  case.  Rent  granted  to  one  his  executors 
**!  adnmiistfators  pur  outer  vie,  and  the  grantee  dies ;  it  shall  not  so  to  the  adminis- 
tnior  as  special  occupant,  but  determines  by  the  d^th  unless  there  has  bjeen  an  assign- 
ML  And  be  adds,  see  S.  C.  in  Cro.  Eliz.  901.«Noy,  46.  Yelv.  9.  and  lilLo.  664.  Sea 
*"^&P.  aeeoffd.  S  Ro.  Abr.  151. 0.  pi.  3.  — 3.  However  some  have  thought  that  eze- 
oton  hhI  administrators  if  named  in  the  grant,  might  take  an  estate  pur  outer  vtr, 
^{^^  ■  freehold,  even  before  the  statutes  of  occupancy,  by  which  they  are  now  en- 


t*^   SeesAik.  466.    Tbeaothority  relied  on  is  Dy.  328.  b. 
VoLlV.  F 


And 
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And  therefinre,  he  cannot  be  subject  to  a  tenure,  condition,  &c« 
Vau*  189. 

But  civil  constitutions  may  subject  him :  and  therefore,  by  the  com- 
mon law,  the  freehold  is  cast  upon  the  occupant.     Vau.  191.  195. 

So  an  occupant  shall  be  subject  to  a  rent  reserved  upon  the  lease 
tw/r  auter  vie.     Vau.  190.     Co.  L.  41.  b. 

So,  if  tenant  pur  auter  vie  leases  for  years  to  one,  who  leases  at  will ; 
though  the  lessee  at  will  be  occupant,  yet  the  lease  for  years  is  not  ex- 
tinct    R.  2  Bui.  12.     2  Rol.  151. 1.  30.     2  Cro.  554f. 

Or,  if  a  remainder  was  upon  a  lease  for  years,  or  the  lease  was  of 
covin,  &c.  it  shall  not  be  extinct 

So  an  occupant  shall  be  subject  to  waste.    Co.  L.  41.  b.    Vau.  190. 

So,  to  a  forfeiture,  condition,  8cc^    Vau.  190. 

(G)  Cenant  for  gcariB!^ 

fCy.  1.)  By  what  words  a  lease  shall  be. 

Tenant  for  term  (d)  of  years  shall  be,  where  a  man  lets  {e)  lands  to 
another  for  a  term  of  certain  years.     Lit.  S.  58. 

The  usual  words  to  make  a  lease  are,  demise,  grant,  to  farm  let,  &c. 
Co.  L.  45.  b. 

So  any  words,  which  amount  to  a  grant,  (J')  are  sufficient  for  a  lease. 
Co.  L.  45.  b. 

As,  if  a  man  covenants,  grants,  and  agrees,  that  B.  shall  have  such 
land  for  somany  years,  and  B.  covenants  to  pay  the  rent ;  it  is  a  good 
lease  for  years.  R.  Mo.  861.  Hob.  35.  Win.  Ent  119.  R.  2  Cro.  9^^ 
R.  1  Rol.  847.  L  40.     R.  Cro.  Car.  207.     Jon.  231. 

So^  if  he  covenants,  (g)  that  the  covenantee  shall  enjoy  such 
land  far  such  a  time,  rendering  rent  (A)  R.  1  Leo.  136. 

So,  articles,  which  say,  it  is  agreed  that  A.  shall  lease  to  B.  for  seven 
years,  provided  that  B.  shall  render   rent  amounting  to  the  present 


(d)  1 .  Terminut ;  becauM  the  duratioD  of  the  lease  is  bounded,  limited,  and  determined. 
S  Blk.  Com.  143.  — 8.  It  is  properly  called  a  term  of  years,  and  the  lease  is  made  for 
ten,  a  hundred,  a  thousand  years,  and  the  like,  as  the  lessor  and  lessee  agree; 
for  the  word  term  doth  not  only  signify  the  limits  and  limitation  of  time,  but  also  the 
estate  and  interest  that  doth  pass  for  that  time.    Shep.  Touch,  c.  14.  967.^ 

(e)  It  is  essential  to  a  lease,  that  some  reversionary  interest  be  left  in  the  lessor. 
9  Burr.  1556*  1  Blk.  489. 

(/}  1.  Hence  the  word  dtdi  is  a  sufficient  word  to  create  a  lease  for  years.  Co.  Litt 
90i.  B.—  S.  So  a  licence  to  inhabit  amounts  to  a  lease.  4  Burr.  2909.  1  Mod. 
14.  II  Mod.  49. 1  Ld.  Rd.  404.  9  Salk.  995.  — 3.  And  therefore  if  one  man  license 
another  to  enjoy  such  a  house  or  land  from  such  a  time  to  such  a  time,  it  is  a  leaae. 
Bac.  Abr.  Leases. 

(g)  1.  Omitting  *  grants  and  agrees.'  9  Mod.  80.<—  9.  So  a  covenant  to  stand  seised. 
3  Burr.  1446. 

(h)  1.  A  reservation  of  rent  is  not  essential  to  the  validil]^  of  a  lease,  unless  specifi- 
cally enjoined  by  statute,  or  a  power  under  which  it  is  created.  B  H.  7.  M.  7. 
p.  19.  5  H.  7.  H.  9.  p.  1 1.  90  H.  7.  M.  99.  p.  15.  31  H.  7.  M.  45.  p.  56.  5  Rep. 
55. 9  Rep.  194.  139.  4  Leon.  pi.  89.  p.  29.  Keilw.  174.  ca.  5.  Latch.  100.  Bendl.  99. 
|>l.  86.  though  7  £dw.  4.  Trin.  9.  p.  1 1.  b  contra,  and  holds  Chat  a  reservation  is  essen- 
^  even  on  a  feoffinent;  and  sec  farther  Serjeant  Hill's  note  to  5  Burr.  1 563. — 9.  Hence 
a  tenancy  may  be  created  though  the  quantum  of  rent  is  not  ascertained  at  the 
time.   4  JSast  29. 

lease ; 


Tenant  Jbr  years,  &l 

k«e:  though  it  be  covenanted  to  make  a  lease  according  to  the  agree- 
ment   R.  1  RoL  847.  L  50.     Cro.  El.  486.  (0 

S(v  if  any  man  says,  you  shall  have  a  lease  of  land  in  D.  for  twenty* 
OK  jfears  at  102.  per  annum,  make  a  lease  in  writing,  and  I  will 
sai  it ;  it  will  be  a  lease  by  parol,  {Jc)  though  not  in  writing.  Cro. 
Ess.    Mo.  8.(0 

But 

(i)  1.585.  Cro.  Car.  207.  —  2.  Vide  the  note  to  the  next  plac. —  J  If,  says  C.  B.  Gil* 
fen,  the  most  proper  form  of  words  of  leasing  are  made  use  of,  yet  if  upon  the 
yMt  there  appears  no  such  intent,  but  that  the  instrument  is  only  preparatory  and 
rdadfe  to  a  future  lease  to  be  made,  the  law  will  rather  do  violence  to  the  words, 
tittn  break  through  the  intent  of  the  parties,  by  constniing  them  a  present  lease  when 
l&e  intent  was  manifestly  otherwise.  Bac.  Abr.  Licases  164.  —  4  So  where  instruments 
eootaioiDg  words  of  present  demise  have  operated  as  actual  leases,  although  something 
finber  was  covenanted  to  be  done,  yet  all  the  terms  of  the  contract  were  specified  ^ 
vui  ascertained,  and  nothing  but  a  more  regular  conveyance  was  wanting.     1  B.  &  B. 

(h)  1.  With  respect  to  parol  leases ;  their  duration  has  been  limited  by  the  statute 
of  finuds.    The  first  section  of  that  statute  declares  the  legal  eifcct  of  leases,  which 
sR  Dot  in  writing,  by  enacting  that  all  leases,  estates,  interest  of  freehold  or  terms  of 
jcan,  or  any  uncertain  interests,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands, 
tcnemeoti^  or  hereditaments,  made  or  created  by  livery  and  seisin  on^,  or  by  parol,  and 
Bot  put  in  writing  and  signed  by  the  parties  so  making  or  creating  the  same,  or  (by) 
ibdr  agents  thereunto  lawfully  authorised  by  writing,  shall  have  the  force  and  eflfect  of 
leaa  or  estates  at  will  only,  and  shall  not  either  in  law  or  equity  be  deemed  or  taken 
to  have  any  odier  or  greater  force  or  eflect;  any  consideration  for  making  any  such 
pwol  leMes  or  estates,  or  any  former  law  or  usage  to  the  contrary,  notwithstanding. 
Aod  die  second  section  makes  the  following  exception  of  certain  leases ;  except  never* 
thdoi  all  leases  not  exceeding  the  term  of  three  years  from  the  making  thereof, 
vfccraipon  the  rent  reserved  to  the  landlord  during  such  term,  shall  amount  unto  two- 
tksds  at  least  of  the  full  improved  value  of  the  thing  demised. — 2.  The  meaning  of 
vtich  two  sections  ai^iears  to  be,  that  such  leases  of  messuages,  manors,  lands,  &c. 
a  do  not  exceed  the  term  of  three  years  from  the  making  thereof,  and  upon  which  the 
Rat  reserved  to  the  landlord  during  the  term  amounts  to  two-thirds  at  least  of  the 
fsH  iflproved  value  of  the  thine  demised,  are  valid  without  writing,  provided  that  no 
vritiog  were  necessary  before  the  statute  of  frauds ;  but  that  all  leases  of  mess^iages, 
lands  Ac  which  exceed  the  term  of  three  years  from  the  making  thereof,  (whatever 
■ay  be  the  amount  of  the  rent  reserved,^  or  upon  which,  if  they  do  not  exceed  that 
tem,  leas  than  the  two-thirds  of  the  full  improved  value  is  reserved,  have  the  force 
aid  eftct  only  of  leases  or  estates  at  will,  unless  put  in  writing  and  signed  as  the 
stttote  ffirects ;  and  further  that  all  other  interests,  created  without  writing,  in,  to,  or 
OQC  of  any  messuafes,  manors,  lands,  tenements,  or  hereditaments,  whether  they  are 
iatcnat  ot  fireefaola  or  terms  of  years,  or  for  an  uncertain  duration,  can  only  have  the 
one  eflect,  namely,  of  leases  or  estates  at  will.    Phill.  Evid.  457.  2  Str.  651.  Say.  4. 
— s.  The  first  section  seems  to  embrace  interest  of  every  description,  whUe  the 
excepcion  hi  the  second  tection  relates  only  to  leases  of  a  particular  description.    Phill. 
Ibii  Scigden*s  L..  V.  &  P.  56.  59.  —  4.  A  mere  easement  in  lands  or  tenements,  &c 
ii  Botaa  interest  vrithin  the  proviuon  of  the  first  section.    Agreements,  therefore,  for 
(he  libcrlj  of  using  a  way  .over  another  person's  field,  or  for  stacking  coals  upon  his 
doR,  or  for  nsdling  the  fimne-work  of  a  sky  light  against  the  wall  of  his  house,  aro 
vaEd  without  writing.    Phill.  Ibid.  Say.  5.  8  £ast^  310.  n.  —  5.  A  parol  lease  for  three 
jcBi  to  commence  m  Juturo  is  not  warranted  by  the  statute.  12  Mod.  610.  L.  R.  136. 
—  6.  Bat  a  lease  by  parol  for  a  vear  and  a  half,  to  commence  after  .the  expuration  of 
a  lease  which  wants  a  year  of  expiring,  is  warranted ;  since  it  does  not  exceed 
diree  yean  finom  tiie  maxing.    B.  N.  P.  177.    Str.  651 .  —  7.  And  if  land  be  leased  to 
A.  &r  a  year,  and  so  from  year  to  year  as  long  as  both  parties  shall  agrees  this  u  a 
kstt  ibr  two  yean  certain ;  and  if  the  lessee   hold  on  after  two  years,  he  is  not 
tleuee  at  will,  as  the  old  opinion  was,  but  for  a  year  certain,  and  his  lease  is  not  de- 
tonioaUetilt  that  year  be  ended;  for  his  holding  on  is  an  agreement  to  the  orimnal 
cooQacS.    Such  executory  contract  too,  is  not  void  by  the  statute  of  frauds,  for  there 
B  BO  term  for  above  two  yean  ever  subsisting   at  the  same  time ;   and  there  can 
be  BO  ftaod  to  a  purchaser,  for  the  utmost  interest  that  can  be  to  bind   him 
ao  be  imSj  for  one  jear.    But  if  the  original  contract  were  only  for  a  year  at  8/.  per 

F  2  annum 
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But  a  covenant,  that  a  stranger  shall  enjoy  such  land  for  so  man^ 

years 

aanum  rent,  without  mentioning  any  time  certain,  it  would  be  a  tenancy  at  will  after 
the  expiration  of  die  year ;  unleu  there  wai  some  evidence,  of  a  reguhir  payment  of  rent 
annually,  or  half  yearly,  that  the  intent  of  the  parties  was  that  he  should  be  tenant  (or 
«  year.  B.  N.  P.  84.  Cro.  Eliz.  775.  2  Saik.  414.  1  Wils.  269.  —  8.  Leases  by  parol 
not  within  the  exception  before  mentioned,  are  not  available  as  to  the  duration  of  the 
enterest ;  (or  the  statute  enacts,  that  they  shall  have  the  force  and  effect  of  leases  or 
ostates  at  will  only;  but  still  they  may,  in  some  cases,  be  applied  to  regulate  the  terms, 
in  which  the  tenancy  subsists  in  other  reflects,  as,  for  example,  the  amount  of 
the  rent,  or  the  time  of  the  year  when  the  tenant  is  to  quit.  Phill.  £  vid.  438.  •—  9. 
Therefore  where  a  tenant,  who  entered  upon  the  premises  on  Lady-day  under  a  parol 
lease  for  seven  years,  and  was  to  quit  at  Candlemas,  held  over,  after  receiving  a  notice 
to  Quit  on  Lady-day  ;  the  notice,  it  was  held,  was  irregular,  and  that  the  tenancy 
could  only  be  determined  at  Candlemas,  which  was  the  time  for  quitting  fixed  by  the 
agreement.  5T.  R.  471. —  10.  And  though  the  statute,  after  enacting  that  such 
leases  shall  have  the  force  and  effect  of  leases  or  estates  at  will,  further  enacts,  *  that 
they  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have  anv  other  or 
ereater  force  or  effect ;  yet  these  words  have  been  understood  to  mean,  that  a  parol 
lease  exceeding  three  years  should  not  operate  as  a  term,  but  that  a  holding  under 
such  a  lease  will  now  operate  as  a  tenancy  from  year  to  year ;  because  that  is  now  con- 
strued to  enure  as  a  tenancy  from  year  to  year,  which  was  then  considered  as  a  ten- 
ancy at  will.  Phill.  Evid.  439.  8  T.  R.  3. —  11.  Though  some  hold,  that  if  the  party 
granting  such  parol  leasee  do  no  act  acknowledging  the  lessee  as  tenant,  only  a  tenancy 
at  will,  or  rather  no  tenancy  at  all,  will  be  creat^  by  the  lease,  and  that  a  notice  to 
quit  will  be  unnecessary.    Adams,  Eject  112.  citing  4  T.  R.  080.    2  Esp.  7 17.    3  East, 

449. 

(/}.!.  Whether  an  instrument  shall  operate  as  a  demise,  or  only  as  an  amement,  de- 
pends upon  the  intention  of  the  parties,  to  be  gathered  firom  the  whole  instrument, 
provideci  such  intention  may  be  effectuated  without  transgressing  a  rule  of  law. 
5  Taunt.  6S,  —  2.  And  if  an  instrument  professing  to  be  an  agreement  for  a  lease,  is 
in  itself  a  transfer  of  possession,  whether  immediate  or  infuturo,  it  is  a  lease,  though 
it  contain  a  stipulation  for  executing  a  rc^ilar  lease  under  seal.  Supra  the 
preceding  plac.  and  Hob.  34.  S  Blk.  973.  5  T.  R.  165.  167.  2  Campb.  286.  12  East, 
1 68.  1 8  East,  18.15  East,  244. — 3.  Secus  where  possession  is  not  meant  to  pass  under 
it.  13  East,  18.  —  4.  But  the  court  cannot,  by  construction  in  order  to  avoid  circuity 
of  action,  make  words,  which  import  only  a  covenant,  a  lease,  when  such  lease 
would  be  inconsistent  with  the  nature  and  quality  of  the  estate  held  of  the  lessor. 
Thus  where  the  lands  are  copyhold,  demiseable  for  three  years  only,  and  there. is  a 
covenant  in  a  lease  for  three  years  to  grant  for  twentv-one,  and  that  lessee  shall  hold  for 
that  period.  2  M.  &  S.  255.-5.  Which  rules  will  now  be  illustrated  by  examples; 
and  first  by  examptet  in  which  imtrumenii  have  been  held  to  operate  as  demises  :  Thus  a 
deed  that  a  person  *  shall  hold  and  enjoy  the  premises  from  seven  years  to  seven 
years,  for  and  during  the  term  of  forty-nine  years,'  with  a  proviso  that  it  shall  be 
void  on  payment  of  so  much  money,*  though  intended  only  as  a  collateral  security, 
amounts  to  a  present  lease.  Cro.  Jac.  172.  2  Mod.  8.  —  6  So  where  one  by  his  w)]l 
declared  that  he  had  made  a  lease  to  J.  S.  for  a  term  of  twenty-one  years,  pay- 
ing but  20s  rent,  tliis  was  held  a  lease  or  demise  by  the  will  for  twenty-one  years,  by 
construing  the  word  had  in  the  present  tense,  as  dedi  is  in  a  deed  of  feofihient,  in  order 
to  effbctuate  the  testator's  intention.  Bac  Leases,  163.  —  7.  §o  an  agreement  to 
grant  a  lease,  whereby  the  lessor  did  let  and  set  for  twenty-one  years,  from  a  future 
day,  is  a  lease  in  ortesenti,  the  intention  so  appearing.  2  Blk.  973.  —  8.  And  under 
^  a  demise  of  the  milk  and  calves  of  so  many  cows  to  be  provided  bv  the  lessor*  and  to  be 
*  depastured  at  his  expence  on  a  certain  close  belonging  to  him,  exclusive  of  all 
other  cattle,  except  a  oull  to  be  put  with  the  cows  for  a  certain  time,  the  exclusive 
right  to  the  herbage  and  feeding  of  the  close  is  in  the  lessee.  5  T.  R.  399.  —  9. 
And  if  the  owner  of  premises  sells  them  by  a  \tTitten  instrument,  and  there  is  also  a 
parol  agreement  between  faimsielf  and  the  vendee  (founded  upon  «  sufficient  considera- 
tion and  other  than  the  sale  of  the  premises)  that  a  third  person  shall  be  tenatat 
to  the  vendee  ftom  year  to  year;  tins  agreement  being  quite  boilateral  to  the  sale,  and 
not  a  condition  thereof,  enures  to  create  such  tenancy,  though  not  in^rted  in 
the  instrument.  4  East  29.  — 10.  So  where  the  following  instrument  was  writtep  on 
an  qgreement  namp ;  A.  agrees  to  let,  and  B.  agrees  to  talce,  iJl  that  land,  &&  for  the 
term  of  nxty-ooe  yMrs  from  Ladr-day  next,  at  the  yearly  rent  of  120/.  and  for 

and 
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Tetis  at  snch  a  rent,  does  not  amount  to  a  lease,  bat  a  covenant  1  I^eo. 

^ 

«dia  conodention  of  a  lease  to  be  granted  by  the  sud  A.  for  the  said  term  of  years* 

tbe  aid  B.  agrees  to  expead    9000^.    in   building  within  four  years  five  houses  of 

1  tfaifd  dass  of  building;  and  the  sud  A.  agrees  to  grant  a  lease  or  leases  of  the  said 

lBod,asioon  as  the  said  houses  are  ooYered  in,  and  the  said  B.  agrees  to  take  such 

iesse  ar  leasee  and  execute  a  counterpart  or  counterparts  thereof;  this  agreement 

to  be  considered  binding,  rill  one  fuUjr  prepar^  can  be  produced ;  it  was  held  to  be' 

a  lease.   19  East,  168.  —  1 1 .  So  likewise  was  an  instrumept  which  ran  thus ;  A.  agrees 

to  let  and  also  upon  demand  to  execute  to  B.  a  lease  of  certain  lands ;  and  B.  agrees 

to  take  and  upon  demand  to  execute,  a  counterpart  of  a  lease  of  the  said  lands  for  a 

ccRini  term  at  a  certain  rent ;  the  lease  to  contain  the  usual  covenants,  and  the  agreo- 

■cat  to  bind  nntal  the  said  Icssse  be  made  and  executed.    15  East  944.  -*  12.  So  last- 

Ir,  wae  these  words  in  an  instrument, '  be  it  remembered  that  A.  B.  hath  let  and  by 

niese  pcesenta  doth  demise,'  though  the  instrument  contained  a  further  covenant  for  a 

btore  Irase.    5  T.  R.  165.  -—13.  Next  of  ejnaapUa  in  winch  imtrumenU  have  been 

keU  matte  operaie  at  demues  :  where  a  lessee  of  tithes  agreed  with  the  owner  of  lands, 

ibrcatain  collateral  considerations,  not  to  take  tithes  in  kind  from  die  tenants  of  the 

bads  for  twdre  years,  but  to  accept  a  reasonable  composition  not  exceeding  5s.  6dL 

per  acre,  it  was  held  to  be  no  lease,  41.?.—  14.  So  likewise  where  one  made  a 

iesK  for  life^  et  promsum  eet,  that  if  the  lessee  die  within  sixty  years,  then  his  executors 

sad  asa«rtts  sIxMild  enjoy  the  land  in  his  right  for  so  many  years  as  should  be  be- 

Uad  of  file  sixty  years  from  the  date  of  the  lease ;  this  was  held  to  be  a  covenant  only, 

aad  BO  lease.    Bac.  Abr«  Leases  K.  — 15.  So  the  following  articles  were  construed  to 

be  an  agreement  onlv :  A.  doth  demise  his  close  to  S.  to  have  it  for  forty  years ;  and 

treat  was  reserred  with  a  clause  of  distress;  upon  which  articles  a  memorandum  was 

sho  written,  that  the  articles  were  to  be  ordered  by  counsel  of  both  parties,  according 

to  the  doe  form  of  law.    Noy,  128.  — 16.  So  was  a  writing,  whereby  A.  agreed  to 

let  aad  B.  to  take  premises,  upon  which  he  was  to  enter  immediately,  at  a  certain  rent, 

tlK  pa)ineBt  of  which  was  not  to  commence  until  Lady-day  next ;  and  leases  with 

tbe  osoal  eoreuants  were  to  be  executed  on  or  before  next  Michaelmas,     i  T.  R,  735. 

^17.  So  was  an  instrument  containing  words  of  present  demise  of  a  copyhold,  to 

coaaaenoe  at  the  death  of  B.,  with  a  stipulation  by  the  land  owner,  that  in  that  event, 

aad  oa  the  other  party  becoming  entitled  to  the  premises,  he  would  procure  a  licence 

froaithe  lord;  and  for  this  reason,  that  the  stipulation  for  procuring  the  licence  shewed, 

that  the  parties  meant  to  guard  against  the  forfeiture,  which  to  hold  the  instrument  a 

ksK  wottld  be  incurred.    9  T.  R.  739.  — 18.  And  where  A.  bein^  seised  of  freehold 

aad  copyhold  lands,  demised  by  indenture  the  whole  at  one  entire  yearly  rent;  hahen* 

dv  as  to  so  raoch  as  was  freehold  for  twenty-one  years,  and  as  to  so  much  as  was 

eof^hold,  for  three  years;   and  then  followed  covenants;  and  then  the  indentnns 

veoliiig  that  it  was  thereby  agreed  that  for  the  said  rent,  and  under  the  said  covenants 

thelesseemight  hold  the  said  premises,  as  well  copyhold  as  freehold,  for  twenty-one 

jtars,  to  conoMDoe  as  aforesaid  as  if  that  demise  had  been  so  made,  but  .that  the  copy^ 

hold  was   not  grantable  for  any  longer  term  than  three  years  successively,  the 

loBor  oovenaoted  three  months  before  the  expiration  oF  each  successive  three  years  to 

ciccate  nader  like  covenants  and  without  any  increase  of  rent,  a  new  lease  of  copy- 

iioU  far  three  years,  to  commence  after  the  expiration  of  the  former  term ;  and  '  it 

vai  Hieed,'  that  until  such  new  leases  were  executed,  the  lessee  should  hold  and 

eajoy  for  tweo^-one  years;  it  was  held,  that  this  covenant  Sec  for  a  new  lease  was 

oalj  a  covenant,  and  did  not  operate  as  a  lease  conve^ng  to  the  lessee  an  indefeasible 

ittoest  for  twenty-one  vears:  it  was  the  lessor's  mtention  not*  to  transgress  the 

caaoBi,  which  he  would  nave  done  had  he  granted  a  lease  for  more  than  three  years. 

iM.&S.955. — 19.  So  an  agreement  that  A.  shall  enioy,   and  I  engage,  to  give 

hiai  a  lease  in  the  premises  firom  Whitsuntide  next*  was  held  to  be  no  demise.    5  T.  R. 

IC3.— 90.  So  where  a  lessor  covenanted  to  give  the  lessee  of  a  messuage  free  ingress 

sad  qpess  through  a  certain  passage  into  a  yard,  with  the  free  use  of  the  pump  in  the 

Md  yard,  jointly  with  the  lessor,  whilst  the  same  should  remain  there,  paying  half 

thecxpeoce  of  keeping  it  in  repair ;  this  was  held  not  to  be  an  absolute  demise  of  the 

SKsltbe  pump;  but  that  the  lessor  might  remove  it  at  pleasure.    3  Smith,  173. 

7  brt»  116.  *-  91.  So  an  instrument  in  which  the  words  were,  *  agreed  this  day  to  let 

Cm)  Cro.  Jac.  17S«  my 
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So  a  coveiuuit,  that  he  shall  permit  the  covenantee  biraself  to  hold 
the  land  for  so  many  years,  does  not  amount  to  a  lease :  for  it  sounds 
only  in  covenant     R.  1.  RoL  848. 1.  5.  (n) 

So,  an  article,  that  |)e  is  content  A.  shall  have  a  lease  for  six  years, 
that  the  rent  shall  be  10/*  &c.  for  it  appears  to  be  only  instructions  for 
a  lease.     R.  1  Rol.  848. 1.  10. 

So  a  defeazance  of  a  recognizance,  that  A.  shall  convey  an  advewson 
to  B.  and  that  B.  shall  alway  quietly  enjoy  it,  does  not  amount  to  a 
present  lease,  {o)  R.  Co.  Ent  85.  a. 

So 
— — —  •  '     ■  ■■,■■-■■..         —       ■   ■  ■        ....     — » — — — —  ■  ■  I  >■ 

my  house  to  B.*  for  «  certain  term,  *  a  clause  to  be  added  in  the  lease  to  aive  mj  son 
a  power,'  &c,  was  considered  an  agreement  only.  6  East,  530.  —  92.  So  likewise  was 
an  instrument  settinff  forth  the  conditions  of  letting  a  &nn,  the  term  to  be  from  year 
to  year,  and  the  lands  to  be  entered  upon  at  a  period  fixed,  &c.,  and  that  a  lease  was 
to  be  made  upon  these  conditions  with  all  usual  covenants,  at  the  foot  of  which  in- 
strument the  intended,  lessee  wrot^  '  I  agree  to  take  the  premises  at  the  rent  of,  &c. 
subject  to  the  covenants.  13  East,  18.  —  S3.  So  an  instrument  not  under  seal,  whereby 
*  A.  agrees  to  let  to  B.  certain  premises ;  to  hold  from  a  day  past ;  at  a  specific  rent ;  under 
aU  usual  covenants  and  agreements,  as  between  landlord  and  tenant,  where  the  premises 
are  situate ;  with  stipulations  for  certain  acts  to  be  done  by  both  parties,  amongst 
ethers,  that  '  out  of  the  rent,  a  proportionate  abatement  should  be  made  in  respect  of 
certain  excepted  parts  of  the  premises,'  vras  held  to  be  only  an  agreement.  3  Taunt. 
65.  —  24.  So  in  the  case  of  a  paper  entitled  *  memorandum  of  an  agreement,'  between 
A.  &  B.  and  signed  by  them,  expressing,  that  in  consideration  of  40L  A.  *  doth  acree  to 
let,*  and  B.  '  doth  agree  to  take  a  messuage,  at  40/.  per  annum  rent ;  '  and  it  is  raither 
agreed,'  that  A.  '  shall  not  raise  the  rent  nor  turn  out'  B.  so  long  as  the^  rent  is  duly 
paid  quarterly,  and  he  does  not  sell  any  article  injurious  to  A.  in  his  business ;  it  was 
considered,  that  though  the  terms  did  not  exclude  tlie  construction  of  actual  demise 
vet  the  import  of  the  whole  looking  to  some  future  instrument,  and  more  permanent 
interest  than  fi*om  year  to  year,  a  demurrer  to  a  bill  for  specific  performance  against  A^ 
who  had  succeeded  in  an  ejectment,  was  over«ruled.  H  Ves.  156.  409. —-25.  And 
lastly,  where  A.  by  an  instrument  demised  or  agreed  to  demise  lands  to  B.  for  three 
lives  (not  named}  at  a  yearly  rent,  and  further  agreed  that  leases  should  be  p^ected  at 
the  request  of  either  party ;  as  an  essential  part  of  the  contract,  the  nominatkm  of 
the  lives,  was  wanting,  this  it  was  held,  could  not  operate  as  a  lease  for  three  lives,  nor 
«s  a  lease  for  the  hfe  of  a  tenant,  that  not  beine  the  intention  of  the  grantor;  but 
merely  as  an  executory  agreement  for  a  lease.    2  B.  &  B.  68, 

(n)  1.  Quere.  —  2.  The  words  '  shall  enjoy,'  when  unqualified  pass  an  interest,  5  T. 
R.  163. 

(o)  I.  As  to  implied  tenancies ;  a  general  occupadon  of  lands  enures  now  as  a  tenancy 
from  year  to  year,  determihab'.vonly  by  a  regular  notice  to  quit.  8  East,  165.  —  2.  And 
the  general  rule  is,  that  if  a  tenant  for  a  year,  hold  on  with  the  landlord's  consent, 
^ai^er  the  term  has  expired,  the  lease  is  tadtly  renewed  for  another  year.  1 T.  R.  159.  — 
^.  To  which  rule  the  case  of  lodgings  is  an  exception.  Ibid.  *—  4.  »[>  if,  after  the  expir- 
ation of  a  tenancy  determined  by  the  effluxion  of  time,  or  the  happening  of  a  parti- 
cular event,  the  reversioner  or  remainder  man  receive  rent  qua  rent)  vom  tde  person  in 
possession,  or  in  any  way  acknowledge  him  as  tenant ;  a  tenancy  from  year  to  year  will 
be  thereby  Created,  subject  to  the  conditions  of  the  original  lease,  and  detmiinable 
<onlv  by  a  regular  notice  to  quit,  1  H.  Bl.  97.  —  5.  Where,  however  rent  is  not  paid 
and  received  as  between  landlord  and  tenant,  but  upon  some  other  consideration,  no 
tenancy  from  year  to  year  will  be  created  thereby,  nor  will  a  notice  to  ouit  be  necessary. 
^  East,  26a  10  East,  261.  —  6c  The  pavment  of  a  customary  rent  tor  copyhold  pre* 
mises,  is  not  a  payment  as  between  landlord  and  tenant  \  and  if  the  tenant  hdd  such 
•premises  by  a  title  or  tenure,  which  is  not  supported  by  the  custom  of  the  manor,  the 
receipt  of  the  quit^rent  from  hun  by  the  lord,  will  not  create  a  tenancy  from  year  to 
year.  3  East,  260.  <—  7.  And  where  tenant  in  tail  received  an  ancient  rent  which  was 
but  trifling  when  compax'ed  to  the  resl  value  of  the  premises,  and  which  had  been  re> 
served  under  a  void  lease  granted  l)y  the  tenant  for  life,  under  a  power ;  it  seems  that 
.a  tenancy  from  year  to  year  «as  not  thereby  created,  though  some  notice  to  quit  was 
necessary  to  make  the  party  a  trespasser.  10  East,  261.  -^  8.  And  where  a  remainder- 
man on  the  death  of  the  tenant  tor  life,  gave  notice  to  the  tenant  in  possession  under 
a  lease  granted  by  the  tenant  for  Ufe,  but  void  against  the  remainder-man,  to  quit  at 

ths 
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SoACOTenafit  to  levy  a  fine,  upon  condition,  that  if  A.  shall  pay 
lOOL  within  thirteen  years  to  B.  it  shall  be  to  the  use  of  A ;  and  in  the 
mean  time  to  the  use  of  B*  and  that  B.  shall  enjoy  it  for  thirteen 
jears,  does  not  amount  to  a  lease  to  B.  if  the  fine  be  not  levied*  R,  2  Cro. 
171    1  RoL  847.  U- 

(G  2.)  By  what  persons. 

Tenant  (p)  in  {q)  fee  simple  may  make  leases,  without  limitation,  or 
rotraint. 

So  tenant  in  tail  may  itiake  a  lease  for  his  own  life. 

And  now,  by  the  stat.  32  H.  8.  28.  he  may  make  leases  for  three  lives, 
or  twenty-^me  years.    Vide  ante,  (B  32.)  —  post,  (G  4,  5.) 

So^  by  the  same  st.  husband  and  wife  may  make  leases  for  three 
Eves,  or  twenty-one  years,  &c    Vide  Baron  and  Feme,  (G  3.) 

(G  3.)  By  spiritual  persons,  &c.  at  common  law. 

So,  by  the  common  law,  spiritual  or  ecclesiastical  corporations  might 
make  leases  for  lives,  or  years,  without  limitation,  or  restraint,  concurred- 
tUms  lis  qua  injure  requirtmtw.     Co.  L.  44.  a.   ,  2  Inst  457.  (r) 

So,  a  master  and  fellows  of  a  college,  hospital,  &c.     Co.  L.  44.  a. 

An  ardibishop,  or  bishop  might  make  a  lease,  with  the  confirmation 


the  eod  of  six  months,  and  subsequently  to  the  ghrine  of  th^  notice,  but  before  its  ex- 
pntioa,  received  a  quarter's  rent,  accruing  after  the  death  of  the  tenant  for  life,  it  wa« 
niled  by  Blackstone  J.  that  the  previous  notice  to  quit  rebutted  the  presumption  of 
a  tenancy  from  year  to  year,  raiM  by  the  acceptance  of  the  rent.  1  T.  R.  161. — 
9.  And  where  a  tenancy  has  expired,  a  new  tenancy  is  not  created  merely  by  the  iand- 
lonf  •  neglecting  to  take  possession.  8  East,  958.  —  10.  Nor  will  a  mere  treaty  for  a 
nev  lease  be  a  sufficient  acknowledgement  to  constitute  a  tenancy  from  year  to  year, 
although  the  tenant  should  continue  in  possession  during  the  treaty.  2£sp.  C.  717. 
3  Canp.  505.  —  1 1.  And  a  notice  to  quit  '  the  premises  which  you  hold  under  me,  your 
tenn  tnerein  having  some  time  since  expired,  does  not  recognize  an  existing  tenancy. 
3  Tun 1 54. —  12.  Possession  and  payment  of  rent  under  a  whtten,  but  invalid  agrce- 
■cm,  to  let  lands  at  a  certain  rent,  and  that  the  lessor  should  not  turn  out  the  tenant 
so  loi^  as  he  paid  the  rent,  was  held  to  create  a  tenancy  from  year  to  year.  8  £ast, 
US. — 13.  Where  lands  descended  to  an  infant,  with  respect  to  whom  the  tenant  in 
paaenon  was  a  trespasser,  and  an  ejectment  was  brought  by  the  infant,  and  compro- 
need  by  his  attorney,  although  after  the  in&nt  was  of  age  he  accepted  no  rent  from 
the  tenant,  nor  in  any  wise  confirmed  the  agreement  which  his  attorney  had  entered 
isco^  it  was  held  that  he  could  not  th^n  maintain  a  second  ejectment  without  a  regular 
Bocice  to  qnit,  provided  there  was  no  fraud  or  collusion  in  the  first  instance,  because 
the  coapfoiniae  having  been  entered  into  for  his  benefit,  he  ought  to  be  bound  by  it. 

SEip.C.538. 

(p)  1.  AH  who  are  capable  of  alienating  their  property,  or  of  entering  into  contracts 
vopecdng  it,  may  make  leases.  —  2.  And  all  estates  but  those  in  fee  simple  being 
cooditioBBl,  any  smaller  interests  carved  out  of  them  will  expire  with  the  determin- 
ttoBof  the  estates  upon  which  they  are  dependent,  unless  the  tenant  who  creates  them 
hM  been  expressly  empowered  to  charge  the  land  in  futuro,  —  3,  But  a  fee  simple 
v  senmnted  the  abst^te  property  of  the  feofiee,  which  he  may  charge  and  burthen  as 
he  disnks  fit.  So  that  although  it  shall  happen  to  revest  from  any  cause  whatever,  }ret 
doB  the  cfaaiges  with  which  he  (previously)  has  thought  fit  to  burthen  it,  still  remain. 
3lH.6.Trin.8.  p.  55. 

(7)  1.  A  tenant  for  vears  may  lease  or  assign  his  term.  1  East.  598.  —  2.  But  so 
otma/t  a  tenant  at  wiU.  1  Inst.  57.  a.  Cro.  Eliz.  156.  Dougl.  283.  ^-  3.  Nor  can  a 
taaatstsnflerance. 

(r)aiep.Tooch.  281. 

F  4  of 
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of  the  dean  and  chapter.  Co.  L.  44,  a.  10  Co.  60.  a.  2  Ler* 
lS7.{s) 

So  a  dean  andchapter,  by  common  consent  under  their  common  seal. 

So  a  prebendary,  with  the  assent  of  bishop,  dean,  and  chapter* 
2  And.  168. 

And  the  bishop,  and  dean  and  chapter  may  confirm,  {t)  by  {u)  several 
deeds.     R.  1  And.  47. 

So,  a  parson,  or  vicar  of  a  church,  widi  the  consent  of  patron  and 
ordinary.     Co.  L.  44.  a.  ^  2  Lev.  61. 

Though  the  lease  was  to  commence  after  his  death,  it  would  be  good 
against  the  successor.    Dy.  69.  a.    Hob.  7. 

So  a  lease  by  a  parson,  or  vicar  before  the  st.  13  El.  10.  was  good, 
beii^  confirmed;  though  the  confirmation  was  after  (x)  the  statute. 
R.  Cro.  El.  18.    Vide  post,  (G  5.)  ' 

«»-^-^^'^»'^— ~^^— ^— ^■^■^^^■^— — »— ^— — i^^i  I  ^  j^i^^^^^— ^11    ■  1^—^^^—^ 

(«)  1.  At  common  law,  il  a  parson  had  made  a  lease  for  yean  of  his  elebe  land,  to 
begin  after  his  death,  or  grantee!  a  rent  charge  in  that  manner,  and  such  Tease  or  grant 
were  confirmed  by  the  patron  and  ordinary,  this  would  have  bound  the  succetaor  of 
the  parson ;  because  here  were  the  consent  and  concurrence  of  all  persons  interested* 
and  the  lease  or  charge  bound  immediately  from  the  perfecting  of  the  deed  by  the 
parson,  patron,  and  ordinary,  though  it  was  not  to  take  effect  in  possession  UU  after 
the  parson's  death.  Bac  Abr.  Leases,  £.  —  2.  Now,  however,  no  confirmation  what- 
ever will  make  such  lease  or  grant  good  against  the  successor,  by  reason  of  the  statutes 
made  to  avoid  them.  Ibid.  —  3.  'Hiough  if  a  parson  obtain  a  prant  to  build  houses  on 
church  or  college  lands,  which  is  confiroied,  (where  confirmation  is  necessary'l  yet  this 
grant  is  no  alienation  against  the  statutes,  but  is  only  a  covenant  or  licence,  ana  nothing 
else ;  for  the  soil  remains  in  the  grantor,  and  by  consequence  the  houses  built  thereon 
are  in  him.    Ibid. 

(t)  1.  As  to  the  estate  which  patrons  making  confirmation  ought  to  have,  to  make 
the  lease  effectually  binding  upon  the  successors ;  this  re^ds  chiSy  the  patron,  whose 
advowson  or  right  of  patronage  being  a  temporary  inheritance  and  considered  as  such, 
is  to  be  governed  by  the  same  rules  as  other  temponsd  inheritances  are ;  his  confirma- 
tion therefore  being  in  nature  of  a  charge  upon  the  advowson,  is  to  be  divested  bv  the 
estate  which  he  hath  in  the  advowson,  and  can  continue  no  longer  than  that  enmires. 
Bac.  Abr.  Leases,  G.  3,  —  2.  If,  therefore,  the  patron  had  a  conditional  estate  in  the 
advowson,  and  he  coafinn  a  lease  of  the  parson's,  and  afterwards  the  condition  be 
broken,  this  defeats  also  liis  confirmation,  so  that  the  succeeding  incumbent  shall  not 
be  bound  by  it.  Ibid.  —  3,  So,  if  a  church  be  full  of  a  parson,  and  afterwards  another 
is  made  parson,  and  he  makes  a  lease  for  years,  which  is  confirmed  by  th&  patron  and 
ordinary,  yet  the  lease  is  void ,-  because  he  who  made  it  was  not  parsofi,  the  church 
being  full  before.    Ibid. 

(t^  1.  As  a  patron  ma^  confirm  explicitly  by  his  deed  or  writing,  so  may  he  also 
confirm  by  consequence  ot  law.  —  2.  For  if  a  parson  makes  a  lease  for  years  to  the 
patron,  who  gr^uits  or  assigns  it  over  to  another,  this  amounts  to  a  confirmation  in  law 
by  the  patron,  because  a  confirmation  being  nothing  but  an  dissent  under  the  hand  and 
seal  of  the  party  confirming,  such  assent,  in  this  case,  sufficiently  appears  by  his  assigning 
over  the  lease  to  another.  Bac  Abr.  Leases,  G.  2.^ —  3.  And  another  difference  is 
observable  in  the  manner  of  confirming,  wiUi  respect  to  the  duration  or  continuance 
of  the  lease ;  for  if  a  parson  make  a  lease  for  twenty-one  years  at  this  day,  and  the 
uatron  and  ordinary  confirm  his  «state  therein  for  seven  vears,  or  (after  reciting  the 
lease)  *  not  beyond  that  term,  yet  is  the  estate  or  lease  well  confirmed  for  the  twenty- 
one  years ;  for  when  tliey  confirm  the  estate  of  the  lessee,  that  is  entire  and  cannot  be 
divided.    Ibid. 

(^)  1.  As  to  the  time  of  confirmation ;  generally  speaking,  it  is  not  material  whether 
it  be  before  or  after  the  making  of  the  lease  wluch  is  to  be  confiirmed,  so  it  be  made  in 
the  lifetime  of  the  parties  who  make  the  lease ;  for  the  confirmation  is  but  an  assent 
or  agreement  by  deed  to  the  making  such  lease  or  grant,  and  not  a  confirmation  of  the 
estate  itself.  Bac.  Abr.  I^eases,  G.  3,  4.  —  2.  Thus  where  a  bishop  made  a  lease  on  the 
sd  of  May,  which  was  confinued  the  3d  of  May,  and  sealed  the  4th  of  May,  this 
was  held  a  good  confirmation.  Ibid, — 3.  Yet  it  has  been  hdd  on  the  contriuy 
tliat  ir  a  cuufimiation  be  mode  and  delivered  before  the  grant  or  lease  be  confimied, 

thi» 
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But  a  lease  by  an  ecclesiasrical  person,  before  he  was  intitled  to  pos* 
sesskm,  was  void ;  as,  if  the  king  appropriated  a  chnrch,  in  the  life  of 
die  incumbent,  to  a  bishop,  &c.  and  die  bishop  made  a  lease  for  forty 
yess  to  commence  after  the  death  of  the  incumbent ;  it  would  be  void : 
tar  be  had  nothing  in  the  life-time  of  the  incumbent.     R.  Dy .  244. 

So  t  lease  by  a  parson,  provost,  &c.  not  confirmed,  was  void  by  his 
deith.    Dy.2S9.  b.    2  H.  4.  5.  a.  (y) 

Or,  confirmed  by  patron  and  ordinary,  but  not  by  the  grantee  of  the 
neit  avoidance.    Jon.  454. 

And  though  the  grantee  presents,  and  his  presentee  does  not  avoid 
the  lease ;  the  patron  in  See  may  afterwards  avoid  it,  though  he  con- 
finned  it :  for  being  once  void,  it  shall  not  afterwards  be  good. 
L  JoQ.  454. 

(G4.)  By  the  st.  32  H.  8.  28.,  1  El.  19.  and  13  El.  10. 

So,  by  the  st  32  H.  8.  28.  all  leases  of  any  hereditaments  by  inden* 
tare  under  seal,  for  term  of  years,  or  life,  oy  any  person  having  an 
estate  of  inheritance  in  right  of  their  churches,  shali  be  good  against 
them  and  their  successors,  m  the  same  manner  as  if  seised  in  fee. 

Prorided,  not  to  extend  to  leases  of  lands  in^  fiurm  by  virtue  of  any 
old  lease^  unless  such  old  lease  be  expired,  surrendered,  or  ended  within 
one  year  after  making  of  a  new  lease;  nor  to  a  grant  of  any  reversion  , 
of  lands,  &c.  nor  to  a  lease  of  lands  not  most  commonly  letten  by  the 
space  of  twenty  years  before;  nor  to  a  lease  without  impeachment  of 
vaste ;  nor  to  a  lease  above  twenty-one  years  or  three  lives  from  the  day 

tbk  is  not  a  good  confinnation ;  and  though  after  the  grant  or  lease  the  deed  or  con- 
finnfiaon  be  delhrered  again,  yet  that  will  not  make  it  ecod ;  for  that  it  was  a  deed  by 
tile  fint  de&Yeiy,  and  the  second  delireiT  will  not  make  it  good  as  an  assent,  because. 
the  tmmt  oqgfat  to  be  by  deed,  and  the  first  deliyery  was  void;  but  that  confirmation 
Btj  be  made  before  the  grant  or  lease  be  confirmed,  the  other  cases  are  express.  Ibid. 
—1  If  a  bbhop,  parson,  or  any  other  sole  ecclesiastical  corporation,  make  a  lease 
far  jctfs,  which  needs  confirmation,  his  confirmation  ought  to  be  made  in  the  life  and 
dnnng  the  incumbency  of  the  lessor,  for  after  his  deaui,  resignation,  deprivation,  or 
odttr  smodon,  the  lease  is  become  void  for  want  of  confirmation,  and  then  confirni»- 
boo  made  after  cannot  revive  it,  though  it  be  made  in  the  vacation  before  any  suc- 
canr  comes  in.  Ilnd.  —  5.  But  if  a  parson  make  a  lease  for  years,  which  is  not  con- 
finned  by  the  bishop  or  patron,  then  in  bein^,  but  by  the  succeeding  bishop  and  8u&- 
ttttfing  patron,  this  it.a  good  lease,  and  shall  bmd  the  successor.    IbicL 

(y)  1.  In  some  cases  the  confirmation  of  the  patron  b  necessary,  and  in  some  not ; 
vheroo  this  diversity  is  taken  in  |he  books.  That  such  corporations  who  have  not  the 
>Mnte  iee  and  inheritance  in  them,  as  prebends,  parsons,  vicars,  and  such  like,  if  they 
Ba^  any  leases,  on  estates,  there  in  order  to  buid  their  successors,  the  patron  must 
ox6na  the  same.  But  such  sole  corporations  who  have  the  whole  estate  and  right  in 
<^  as  bishops,  abbots,  &c.  or  sucn  corporations  aggr^ate  who  have  the  whole 
^  sad  inheritance  in  them,  as  dean  and  chapter,  masters,  tellows,  and  scholacs  of  any 
college,  hooMtBl,  Ac  these  may  make  leases  to  tund  their  successors,  without  any  con- 
finiadoQ  of  the  patron  or  founder,  thougjh  the  Inshop,  abbot,  dean,  master,  &c  were 
piMtriile.  And  the  reason  of  thu  diversity  appears  in  the  nature  of  the  right  with 
^to  ttch  is  invested.  Bac  Abr.  Leases,  G.  3.  —  S.  But  if  a  parsonage  or  vicarage  be 
a  doQsdve^  then  the  confirmation  of  the  patron  alone  is  sufficient  to  all  leases,  &c 
'^  by  die  parson  or  vicar,  and  shall  Und  the  successor  without  the  confirmation  of 
sy  odier.  Ibid.  —  J.  Yet  if  there  be  a  lord  paramount  as  well  as  an  immediate 
pttoo,  confirmation  by  the  immediate  patron,  without  the  other's  confirmation,  is 
Bot  good;  as  if  a  parson  be  patron  of  the  vicarase  of  the  same  church,  and  the  vicar 
^«  s  lease  confirmed  by  the  parson  and  orcunary,  this  is  not  good  without  the 
^<"ifintttiott  of  the  patron  of  the  rectory  also,  because  both  have  an  interest  in  the 
P^'ssessions  of  the  vicarage.    Ibid, 


74  ESTATES,  BY  GRANT. 

of  the  makinff ;  and  that  on  such  lease  be  reserved  the  most  aocnstonx'-* 
able  rent  paid  for  the  same  within  twenty  years  next  before. 

Provided,  not  to  give  power  to  any  parson,  or  vicar,  to  lease  lands> 
&c«  of  their  churches,  otherwise  than  before. 

By  the  st  1  EL  19.  (z)  all  estates  made  by  any  archbishop,  or  bishop, 
(to  any  but  the  queen,  and  by  the  st.  1  Jac.  S.  estates  to  die  crown,) 
and  by  the  st  13  £1«  10.  estates,  leases,  &c.  by  the  master  and  fellows 
of  any  college,  dean  and  chapter,  master  or  guardian  of  an  hoqiital, 
parson,  vicar,  or  any  having  any  spiritual  or  ecclesiastical  living,  of 
any  lands  belonging  to  their  college,  church,  &c.  shall  be  void,  other 
than  leases  for  twenty-one  years  or  three  lives  from  the  time  such 
leasee  shall  be  made,  whereon  the  accustomed  yearly  rent  shall  be  re- 
aerved  payable  during  the  said  term. 

Provided,  not  to  make  good  any  lease,  or  grant,  by  any  college  or 
collegiate  church,  for  more  years  than  warrantedby  their  private  statutes. 

Provided,  not  to  extend  to  any  lease  or  surrender  of  a  former  lease» 
or  by  force  of  a  covenant  in  a  former  lease  then  continuing;  so  that  the 
new  lease  do  not  contain  more.years  nor  less  rent  than  the  former. 

And  by  the  st  14  EL  11.  thest  13  EL  10.  does  not  extend  to  leases 
of  houses  in  anv  city,  borough,  town  corporate,  or  market-town,  or  the 
suburbs  thereof  made  as  by  the  law  before,  and  the  private  statutes  of 
any  college,  &c.  they  might  have  been  made ;  so  as  such  bouses  be  not  the 
capital  or  dwelling  house,  and  have  not  above  ten  acres  of  land ;  and  so 
as  the  lease  be  not  made  in  reversion,  and  reserve  the  accustomed  yearly 
rent,  and  charge  the  lessee  with  reparation,  and  be  not  made  longer 
than  for  forty  years. 

Nor  to  alienations,  when  before,  with,  or  presently  after,  assurance  be 
mjsi^e  to  such  colleges  and  their  successors,  &c  in  fee  absolutely  of  lands> 
&c.  of  as  good  value,  and  as  great  yearly  rent 

So,  by  the  st  18  EL  11.  the  leases  upon  the  st  13  El.  10.  shall  be 
void,  if  leases  of  lands,  &c.  whereof  any  former  lease  is  in  being,  not  to 
be  surrendered  or  ended  in  three  years  next  after  making  such  new  lease. 

So)  by  the  st  18  EL  11.  bonds,  covenants,  &c.  to  make  or  renew 
leases  contrary  to  this  act,  and  the  st  13  EL  10.  are  void. 

By  the  st.  13  El.  20.  no  lease  of  any  benefice,  or  ecclesiastical  pro* 
^notion  with  cure,  shall  be  good,  longer  than  the  lessor  is  resident, 
serving  the  cure,  witliout  absence  above  eighty  days  in  one  year. 

Provided,  that  a  parson,  having  two  bniefices,  may  demise  that  on 
which  he  is  not  resident  to  his  curate  who  shall  serve  the  cure :  but 
such  lease  shall  endure  no  longer  than  the  ciurate's  residence,  without 
absence  above  forty  days  in  any  one  year. 

And  by  the  st  14  El.  11.  leases  by  cturates  shall  be  of  no  better  force, 
jthan  if  made  by  him  for  whom  he  serves  tlie  cure,  (a) 

And 


(2)  The  Annotator  subjoins  from  Hal.  M9S.  these  disablnig  statutes  extend  only  to 
thdr  own  possessbns.  'rhe  archdeacon  of  Ely,  12  Eliz.  makes  lease  for  fifty  vears, 
which  after  the  st  13  Eliz.  u  confirmed  by  the  bidhop,  and  dean,  and  chapter.  Ruled, 
that  this  a  £Ood  lease  to  bind  the  successor,  though  after  the  st  1  Eli2.,  and  though 
confirmed  alter  the  st  13  Eliz.    H.  37  Eliz.    Hot.  sss.    SEff  Edward  Dennye's  case. 


Tenant  for  years.  7? 

And  therefore  now,  all  persons  seised  in  right  of  their  church  are 
laUed  to  make  leases  for  three  lives,  or  twenty-one  years,  observing 

the 


,  or  any  other  penon  or  persons,  or  body  or  bodies  polldc  or  corporate,  having 
ij  ecctenastica]  living,  shall  be  demised  by  several  leases  wnich  formerly  were  demisea 
bf  one,  or  where  a  part  shall  be  demised  for  less  than  the  ancient  rent,  and  the  residue 
sail  be  reCaiaed  in  the  possession  of  the  lessor;  the  several  rents  reserved  on  the  sepa- 
rate dmnwp^  of  the  specific  parts,  shall  be  taken  to  be  the  ancient  rents  within  the 
■ramng  of  the  statutes  32  H.  8.  c.  28.,  1  Eliz.  c.  19.,  13  Eliz.  c.  10.,  &.  14  Eliz.  ell. 
—  2.  By  the  second  section  it  is  provided,  that  no  demise  made  before  passing  the  act 
4aSk  be  valid,  unless  the  several  rents  reserved  upon  the  separate  demises  of  separate 
parts  of  tenements  accustomably  demised  under  one  lease,  or  if  part  be  reserved  m  the 
poHesaon  of  the  lessor  or  lessors,  unless  the  rent  reserved  on  the  parts  demised  shall 
be  at  least  so  fiir  equal  to  the  whole  amount  of  the  ancient  rent  or  rents,  that  the  part 
not  desmsed  shall  be  sufBcient  to  answer  the  difierence.  —  3.  And  the  third  section 
provides,  that  where  the  whole  of  such  demises  shall  in  future  be  demised  in  parts,  the 
ag^n^ate  rents  reserved  shall  not  be  less  than  the  accustomed  old  rent,  and  so  in 
Dfoportion  where  a  part  shall  be  retained  in  possesnon  by  the  lessor.  —  4.  And  the 
tbortb  section  provides,  that  no  greater  proportion  of  the  accustomed  rent  shall  be 
reserved  Yij  any  separate  lease  than  the  part  of  the  premises  demised  will  bear.  —  5. 
And  the  fifth  section  provides,  that  where  a  specific  thing  shall  have  been  reserved  bv 
the  lesBor,  it  may  be  cnaiged  on  a  competent  part  of  the  premises;  and  in  case  sucn 
proviaofi  shall  have  been  made  for  payment  of  any  sum  of  money,  stipend.  Sec  it  shall 
be  deemed  lawful  if  the  lands,  &c.  cnar^d  be  of  greater  annual  value,  exdunve  of  the 
rent  reserved.  —  6.  And  the  sixth  section  provicUss,  that  no  lease  shall  be  confirmed, 
no  annual  rent  is  reserved  to  the  lessors,  &c,  —  7.  And  the  seventh  section 
__  ,  that  the  act  shaU  not  authorise  the  reservation  of  any  rent,  on  anv  such  lease, 
fay  any  master,  &c,  of  any  college,  in  any  other  manner  than  required  by  18  Eliz. 
c  e.  —  8.  Xnd  the  eighth  and  mnth  sections  provide,  that  where  payments  have  b^n 
ved  to  TicBTS,  curates,  schoolmasters,  and  other  persons  than  the  lessor,  provision 
be  made  in  the  leases  for  the  fiitiue  payment  thereof  out  of  premises  of  three 

J  the  annual  value,  exclusive  of  the  rent,  except  such  payment  depends  only  on 

the  wffl  of  the  person  cpnting  or  renewing  the  Jease.  —  9.  And  the  tentn  section  pro- 
vides, that  persons  hol&ig  such  leases  in  truist,  or  ^^ranting  under-leases  of  spedfic  parts 
nnder  covenants  of  renewal,  may  surrender  them,  in  order  that  separate  leases  may  be 
giaaied  by  the  original  lessors  to  the  cethd  que  trusts,  and  under  leases  on  reasonable 

to  the  accustomed  rent,  &c.  and  every  such  surrender,  and  the  new 

granted  thereiqwn,  shall  be  good  in  law  and  equity,  notwithstanding  such  under- 

and  eettm  que  trusts,  may  be  infants,  issue  unborn,  ice.  or  other  persons  incapa- 

1  to  act  for  themselves ;  provided  such  new  leases  be  for  their  benefit,  and  such 

ezpresdr  declared  in  the  body  of  each  lease.    From  laying  all  which  together 

any  collect,  that  all  colleges,  cathedrals,  and  other  ecclesiastical  or  eleemosvnanr 

I,  and  all  parsons  and  vicars  are  restrained  from  making  any  leases  or  their 

nnlesfi  under  the  following  regulations :  1*.  They  must  not  exceed  twenty-one 

or  three  lives  fit>m  the  making.    2®.  The  accustomed  rent  or  more  must  be  yearly 

thereon,  respecting  which  the  first  sections  of  39  &  40  G.  3.  are  particularly 

3*.  Houses  in  corporations,  or  market  towns,  may  be  let  for  forty  years, 

be  not  the  mannon-houses  of  the  lessors,  nor  have  above  ten  acres  of 

groond  beloogiiig  to  them,  and  provided  the  lessee  be  bound  to  keep  them  in  repair; 

and  they  may  also  be  alienated  in  fee  rimple  for  lands  of  equal  value  in  recompence ; 

(HdbL  269.)  and,  dieiefore,  a  bond  or  covenant  for  rendering  or  making  a  lease  within 

■  detj^  or  town,  may  be  enforced,  (2.  Blk.  Com.  320.)    4^  Where  there  is  an  old  lease 

ia  bea^  no  concurrent  lease  shall  be  made  unless  where  the  old  one  wUl  expire  within 

thne  yean.^  (Bac  Abr.  Leases,  G.  3.)  5*.  No  lease  (by  the  emiity  of  the  statute)  shall 

be  aMde  without  impeachment  of  waste.    6*.  All  bonds  ana  covenants,  tendmg  to 

firastrate  the  provisions  of  the  statutes  of  13  &  18  Eliz.  shall  be  void.   2  Blk.  Com.  320. 

-» lU  As  to  leases,  dierefore,  made  by  parsons,  vicars,  and  others  having  benefices  or 

prauuckms  with  cure  of  souls,  these  tilings  are  to  be  observed :  1^  That  parsons  and 

^vican  are  expressly  excepted  out  of  32  H.  8.  c.  28.,  so  that  they  are  not,  as  other  sole 

cofporatkntt,  enabled  by  that  statute  to  make  any  leases  to  Innd  their  successors  with- 

ont  die  confirmation  of^^the  patron  and  ordinary,  but  remain,  as  they  did,  perfectly  at 

ooanon  law,  for  any  thing  in  that  statute.    2VThat  an  annual  rent  must  oe  reserved 

to  the  Icaor  or  lessors,  otherwise  the  lease^  cannot  be  confirmed.    3*.  That  they  are 

not 
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the  directions  of  the  st  82  H.'  8.  and  the  restrictions  of  1  8c  1 8  EI. 
Co.  L.  44.  a. 

So,  a  bishop  seised  in  right  of  his  Ushoprick.     Co.  L^44.  b. 

A  dean,  archdeacon,  or  prebendary,  inc.  seised  of  sole  possessions  in 
right  of  his  deanery,  &c.  for  they  are  all  seised  jure  ecclesue.  Co.  L. 
44.  b.  (i)     R.  Cro.  EL  850.     4  Leo.  51. 

So^ 


not  restrained  by  15  Eliz.  c.  10^  from  making  leases  for  twenty-one  years,  or  three 
lives ;  but  then  such  leases  must  not  only  be  confirmed  by  the  patron  and  ordinary,  but 
must  also  be  made  in  conformity  to  the  rules  or  qualities  before  mentioned,  otherwise 
they  will  not  bind  the  successors.  4".  They,  as  well  as  others,  are  restrained  by 
15  Eliz.  c.  10.,  from  making  leases  for  any  longer  term,  notwithstanding  any  confirma- 
tion, or  conformity  to  those  rules  or  qualities.  Bac  Abr.  Leases,  F.  —  12.  Another 
restriction  occurs  with  regard  to  coUqge  leases,  which  b  created  h^  st.  18  Eliz.  c.  6., 
(and  is  specifically  exempted  from  the  operation  of  the  59  &  40  G.  5.  c  41.,  by  the 
seventh  section  of  that  act,)  by  which  it  is  directed,  that  one  third  of  the  old  rent  then 
paid,  should  for  the  future  be  reserved  in  wheat  or  malt,  reserving  a  quarter  of  vrhcat 
tor  each  6<.  Sd.,  or  a  quarter  of  malt  for  every  5f.,  or  that  the  lessees  should  pay  the 
same  according  to  the  price  that  wheat  and  malt  ^ould  be  sold  for  in  the  maricet  next 
adjoining  to  tne  respective  colleges,  on  the  market  day  before  the  rent  becomes  due. 
S  Blk.  Com.  522. —  15.  The  leases  of  beneficed  clergymen  were  farther  restrained,  in 
case  of  their  non-residence,  by  15  Eliz.  c.  20.,  14  Eliz.  c.  1 1.,  &  45  Eliz.  c  9.  — 14.  And 
the  courts  held,  that  a  lease  by  an  ecclesiastic,  avoided,  under  15  Eliz.  c.  20.,  by  his  non- 
residence  for  eighty  days  in  one  year,  was  void  as  to  all  the  world ;  and  that  himself 
might  recover  the  premises  in  ^ectment.  2  T.  R.  749.  2  East,  467.  —  1 5.  The  45  G.  5. 
c.  84.  (  10.,  repealed  the  15  £!iiz.  c.  20.,  together  with  every  explanation, '  &c.  thereof 
made  by  14  Eliz.  c.  11.,  18  Eliz.  c.  1 1,  &  45  Eliz.  c.  9.  —  16.  And  the  provisions  made  by 
that  statute,  and  subsequently  by  the  57  G.  5.  c.  99.  ^  52.,  are,  that  all  contract  or 
agreements,  made  for  the  letting  of  the  house  of  residence,  or  the  buildings,  gardens, 
orchards,  and  i^purtenalices  necessary  for  the  convenient  occupation  of  the  same, 
belonging  to  any  benefice,  in  which  nouse^  any  ^iritual  person  shall  be  required  by 
order  of  the  bishop  as  (in  that  act)  aforesaid^to  rcsnde,  or  which  shall  be  assigned  as  a 
residence  to  any  curate  by  the  bishop,  shall,  upon  a  copy  of  such  order,  assignment,  or 
^pointment,  being  served  upon  the  occupier  thereof,  or  left  at  the  house,  &c.  be  null 
and  void,  and  a  copy  of  every  such  order  shall  immediately  on  the  issuing  thereof  be 
transmitted  to  one  of  the  churchwardens  of  the  parish,  or  such  other  person  as  the 
bishop  shall  think  fit,  and  be  by  him  forthwith  served  on  the  occupier  of  such  house, 
or  leh  at  the  same;  and  any  person  continuing  to  hold  any  such  house^  &c.  or 
appurtenances,  ^er  the  day  on  which  such  person  shall  be  directed  by  such  order  to 
reside  in  such  house,  or  which  shall  be  specified  in  any  such  assignment  or  appoint- 
ment, and  after  service  of  such  copy  as  aforesaid,  or  the  same  being  so  lefl  as  aforesaid, 
shall  forfeit  40«.  for  every  day  he  shall,  without  the  permission  of  me  bishop  in  writing, 
ivil^y  continue  to  hold  such  house,  &c.  together  with  the  expence  of  serving  sudi 
order,  in  case  it  shall  have  been  deemed  necessary  specially  to  serve  such  order,  to  be 
allowed  by  the  bishop  issuing  the  order,  or  making  such  assignment,  &c.  as  aforesaid, 
and  to  be  recovered  and  apphed  in  like  manner  as  the  penalties  for  non-residence  are 
directed  to  be  recovered,  &c  by  this  act ;  and  it  shall  luso  be  lawfid  for  the  person 
so  directed  to  reside,  or  curate  to  whom  such  residence  is  assigned,  to  i^ply  to  any 
justice  of  the  peace  or  magistrate  of  the  county,  &c.  or  place,  for  a  warrant  for  the 
taking  possession  thereof,  and  the  justice  of  peace  to  whom  any  such  order  for  posses- 
sion IS  produced,  shall  thereupon  give  a  warrant  for  such  possession ;  and  possession 
may  thereupon  be  taken  of  such  house  under  such  warrant,  at  any  time  in  the  day- 
time, by  entering  the  same  by  force  if  necessary,  without  any  other  proceeding  by  ^ect- 
ment  or  otherwise. 

{ft)  1.  The  Annotator,  fix>m  HaL  MSS.  subjoins,  Vid.  for  leases  bv  bishop  tenant  in  tail, 
&c.  A.  seised  in  tail  of  a  manor,  of  which  tnree  acres  parcel  of  the  demesnes  had  been 
usually  demised  at  St,  rent,  and  the  residue  not,  demises  the  three  acres,  and  alto  the 
manor,  habendum  for  twenty-one  years,  rendering  for  the  three  acres  and  all  other  the 
premises  therewith  demised  5«.,  and  for  the  manor  SL  This  is  sood  to  bind  die  issue 
tor  the  three  acres,  but  not  for  the  residue.  H.  57  Eliz.  Fairfield  and  Ro^^ers.  —  2.  The 
bishop  of  G.  sebed  of  a  manor^  of  which  one  tenement  was  usually  demised  for  life  at 

9  S$. 
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So^  a  chancellor  of  a  cfaurcli,  treasurer,  prsecentor.     R,  1  Lev,  112. 

But  a  parson,  or  vicar,  are  not  enabled  by  the  st.  32  H.  8.  (c)  Yet 
tbej  are  restrained  by  the  st.  13  El.  10.  to  make  leases  above  three 
lins,  or  twen^-one  years.     Co.  L.  4<4<r  b. 

(G  5.)  What  leases  are  warranted  by  those  statutest  and  what 
not  Vide  Baron  and  Feme,  (G  3.  —  K.)  Vide  ante, 
(BS«.) 

By  the  st.  32  H.  28.  Persons  seised  of  an  estate  of  inheritance  in 
fight  of  their  churches,  may  lease  all  manors,  lands,  tenements,  or 
other  hereditaments,  whereof  they  are  so  seised. 

And  this  extends  to  all  persons  seised  in  fee  in  right  of  their  church : 
as,  to  a  chancellor  of  a  cathedral  church.     R.  1  Lev.  112. 

To  a  prebendary,  treasurer,  &c.  1  Lev.  112.  R.  Cro.  El.  350. 
4  Leo.  51. 

A  dean,  archdeacon,  and  all  others  seised  in  right  of  the  church,  ex- 
cqK  a  parson,  and  vicar. 

But  a  lease,  mmt,  estate,  &c.  is  void  by  the  st.  1  El.  19.  and 
13  EL  lO.  {d)  made  of  any  manors,  lands,  &c.  or  other  hereditaments, 
being  parcel  of  the  possessions  of  such  bishoprick,  coUege,  &c.  (or 
beloDging  to  the  same,  by  the  sL  1  £1.) 

And  these  words  shall  be  understood  of  possessions,  8cc.  concerning 
the  bishoprick.     10  Co.  61.  a. 

And  therefore,  if  a  bishop  grants  a  rent-charge,  it  does  not  bind  hi^ 
SQOcessor.     5  Co.  15.  su 

Or,  grants  an  annuity ;  though  it  is  personal :  for  it  is  a  charge  in 
respect  of  the  bishoprick,  and  his  successor  would  be  charged.  5  Co. 
U.  b.     R.  10  Co.  61.  b.     Bridg.  31. 

Or,  suffers  a  recovery  against  him  in  a  writ  of  annuity,  by  verdict  or 
coofessioii.     10  Co.  61.  a. 

Or,  q>akes  any  charge  or  incumbrance.     10  Co.  60.  b. 

St.  waft,  and  die  maDor  usually  at  lOt,  rentj  makes  lease  of  the  tenement  for  three 
Kic^  randeriDg  5*.,  and  afterwards  leases  the  whole  manor  for  three  lives  to  another 
itndaing  reot,  and  dies.  Ruled,  1*.  that  the  reversion  of  the  tenement  passes  by  the 
lease  of  the  manor ;  2*.  and,  therefore,  that  the  lease  of  the  manor  quoad  the  tenement 
AaB  not  bind  the  successor,  because  there  would  then  be  six  lives  in  being  for  tl&e 
tmeniem,  and  the  lease  would  be  dispunishable  of  waste.  5*.  It  seems,  that  the  lease 
«f  tfae  manor  is  also  voidable,  because  the  rent  issues  also  out  of  the  tenement 
(QoKre  Off  this,  for  here  the  rent  as  wdl  for  the  tenement  as  for  the  manor  is  reserved 
an  the  second  lease,  so  that  though  the  tenement  should  be  evicted,  the  entire  rent 
far  iIk  manor  would  continue.)  4*.  But  it  was  agreed  that  the  lease  of  a  copyhold 
■aaor  usuaUy  demised,  or  of  a  manor  consbdng  of  demesnes,  copyholds,  and  services 
vnally  demised,  is  good  to  bind  the  successor.  5*.  The  lease  is  only  voidable  by  the 
■ceesBor;  and,  therefore,  if  he  aco»ts  the  rent,  it  is  good  against  him.  M.  SO.  Jac 
CBw  Bishop  of  Gloucester  agsSnst  Wood,  M.  5.  Car.  C.  B.  Sheir  and  Penter,  on 
kMe  by  the  ftdiop  of  Exeter. 

(c)  tile  Annotator  adds,  fiom  Hal.  MSS.,  prebend  shnple,  or  prebend  with  office,  as 
ii  neeentor,  is  enaUed  by  the  st  33  H.  8.  audljudged.  Bro.  Leases,  62.  M.  36,  37  Eliz. 
WitMNi  and  Major.    T.  18  Jac  case  of  Precentor  of  Paul's. 

(d)  1.  Hie  Annotator  subjoins  to  Co.  litt  45.  a.  from  Hal.  MSS.  JVbte,  the  stst. 
IS  So,  c  10.  {MOod  tenements  in  dttes,  is  altered  by  the  stat  14  Eliz.  c.  1 1.,  which 
poaits  leases  or  them  for  forty  years;  and  therefore  it  has  been  ruled,  that  covenants 
tor  ica««ii^  leases  of  messuages  in  dties,  are  not  prohibited  by  18  Eliz.  c  1 1.,  which 
aafy  restrams  leases  agmnst  the  statute  of  13  Eliz.  Hob.  Ca.  3S2,  Crane  and 
Tinlor. — 3.  He  adds,  see  Hob.  269. «-  3.  Vide  supra,  74.  n.  (a). 

Of, 
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Or,  makes  a  confirmation  of  a  lease  by  his  lessee.    6  Co.  15*  a. 

So»  if  he  grants  the  next  avoidance.  R.  10  Co.  60.  b.  Cro.  Car. 
259.     R.  Cro.  El.  **0.    5  Co.  15.  a.     1  And.  244. 

Or,  makes  a  disposition  of  any  thing  in  his  power,  except  by  lease 
for  lives,  or  years,  not  restrained.     10  Co.  60.  b. 

Or,  permits  an  usurpation  upon  a  church  wldch  belongs  to  him. 
B.  Jon«  46. 

So,  if  he  grants  new  offices,  which  are  not  of  necessity,  8tc  R. 
1  And.  244. 

Or,  an  antient  ofiice  with  a  new  fee.     R.  per  3  J.     Cro.  Car.  49. 

Or,  an  antient  fee,  una  cum  Si.  per  anuum :  for  the  grant  is  intire ; 
and  therefore,  beinfl  with  a  new  fee,  it  is  void.  Dub.  Cro.  Car.  48. 
Semb.  that  it  is  void  only  for  the  new  fee.  Bridg.  32.  Ley,  71.  Vide 
infra. 

So,  if  he  grants  an  antient  office  to  two,  where  it  was  usually  granted 
only  to  one.     R.  10  Co.  61.     R.  Cro.  Car.  259.     R.  Jon.  264. 

Or,  grants  in  reversion,  an  office  granted  only  in  possession.  R. 
10  Co.  61.     R.  Cro.  Car.  259.     R.  Jon.  264. 

So,  if  the  grant  be  of  things  in  grant,  out  of  which  a  rent  cannot 
be  reserved :  as,  of  an  advowson,  rair,  franchises,  &c  Co.  L.  44.  b. 
10  Co.  60.  b.     R.  5  Co.  3.     D.  Bridg.  SO. 

Yet  a  grant  of  offices  of  necessity,  confirmed  by  the  dean  and  chap- 
ter, &C.  is  not  restrained  by  the  st.  1  El.  or  IS  £1.  if  it  be  with  the 
antient  fee :  because  there  is  no  diminution  of  the  revenue ;  and  it  is 
therefore  good  against  the  successor.     R.  10  Co.  61.  {e) 

So  a  grant  of  a  new  office  of  necessity,  with  a  reasonable  fee,  being 
confirmea  by  the  dean  and  chapter,  is  not  restrfuned;  and  the  rea- 
sonableness of  the  fee  shall  be  adjudged  by  the  court :  as,  the  office  of 
keeper  of  his  house  and  gardens,  with  a  iee  of  S/.  R.  Cro.  Car.  48. 
10  Co.  61.  b.     Bridg.  31. 

The  office  of  parker,  and  steward.  R.  Cro.  Car.  48.  Bridg.  29. 
Ley,  71. 

The  office  of  commissary,  or  official.     R.  Jon.  264.     Cro.  Car.  258. 

So  a  grant  of  the  office  of  register  by  the  bishop  of  Bristol,  &c. 

(e)  1.  Co.  Litt.  44.  a.  —  8.  The  Annotator  subjoins  from  Hal.  MSS.  VicL  39  Eliz.  Case 
of  the  bishop  of  Chester,  who  had  antiently  used  to  have  a  counsel  who  had  a  fee.  This 
grantable  by  the  bi^op  with  consent  of  dean  and  chapter.  iSTo^o,  thou^  it  be  not  an 
office  of  time  which,  &c.  j^et  graiutable,  if  of  necessity,  as  in  the  case  of  the  bishm>  of 
Gloucester,  founded  witlun  time  of  memory.  M.  1.  Car.  C.  B.  Crook,  n.  8.  Cook 
and  Younff. — 3.  Vide  thatit  isholden,  that  though  it  be  a  new  office,  yet  if  necessaiy 
and  the  roe  is  reasonable,  beinc  confirmed,  it  shall  bind  the  successor;  and  vide 
the  gnmt  of  antient  office  and  fee,  with  the  addition  of  a  new  fee,  which  notwith- 
standing seems  0>od,  because,  the  office  is  antient.  M.  s  Car.  C.  B.  Crook,  n.  7, 
Gee's  case. — 4.  If  it  had  been  usual  to  grant  an  antient  office  to  one  only,  a  grant  to  two 
is  not  good.  But  if  it  has  been  once  granted  to  two,  or  granted  in  reversion  before 
the  statute  1  Eliz.,  then  it  shall  be  intended  to  have  been  usuaUv  so  eranted,  and  such 
flnnt  to  two  or  in  revernon  shall  bind  the  successor.  T.  8  Car.  B.  R.  Crook,  n.  3. 
Walker  and  Lamb.  M.  8  Car.  B.  R.  Crook^  n.  19.  Young  and  Steele  conceraii^ 
the  offidal  and  commissaiy  oi  the  bishop  of  Lincoln,  and  the  register  of  the  bishop  of 
Rochester.  —  5*  He  adds,  Ley,  75^  is  contrary  to  Gee's  case  cited  by  Lord  Hale. — 6.  See 
fiuther  as  to  the  giant  of  offices.  New  Abri4|^Offices,D* — 7.  See  also  1  Burr.  Si  9.  the  case 
of  Sir  John  TnSiwney,  and  the  bishop  otw  inchester,  in  which  the  court  held,  that  an 
office  and  fee  which  existed  before  the  1st  of  Eliz.,  are  not  within  the  restraint  of  diat 
statute,  but  that  ^e^.  may  be  granted  as  before  the  statute,  and  that  the  utility  or  ne- 
cewity  of  the  office  is  not  more  material  since,  than  it  was  before. 

newly 
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newly  {bunded,  as  well  as  br  an  antient  bisfaoprick,  if  it  was  usually 
gnmted  brfore  the  st.  i3  El.  10.     R.  2  Lev.  137. 

So,  a  grant  of  an  antient  office  with  an  antient  fee,  if  by  another  grant 
a  Dev  fee  be  also  added,  it  is  void  only  as  to  the  new  fee.     Vide  supra. 

So  a  grant  in  reversion  is  good,  where  antient  grants  have  been  in 
itrersion.     Cro.  Car.  259. 

Or  a  grant  to  two,  where  antient  grants  were  so;  though  they  were 
Bot  of  late  tune.    4  Mod.  17. 

And  usage  since  the  statute  is  evidence  of  antient  usage  at  the  time 
of  the  statute.     R.  4  Mod.  17. 

So^  a  confirmation  of  a  lease  after  13  El.  if  the  lease  was  made  before 
the  St  13  Ei.  10.     5  Co.  15.     Vide  Ante,  (G  3.) 

So  a  lease  by  a  bishop,  as  trustee  for  a  charity,  is  good  against  his 
vxcessor;  though  it  be  not  conformable  to  the  statute.     Duke,  139. 

A  lease  within  this  statute  ought  to  be  by  indenture;  and  not  by  deed 
poll,  or  parol.     Co.  L.  44.  a. 

So  it  ought  to  commence  from  the  making.  Co.  L.  44.  a.  Mb.  253. 
Videpost,  (G  8.  9.)  (/) 

Qr,  ficmi  the  day  of  the  making.  Vide  the  st.  13  El.  10.  Co.  L. 
^-  ^  {g\  Cont  Co.  L.  45.  a. 

Or,'  a  datu  ;  for,  that  shall  be  construed  to  be  from  the  delivery,  ut 
m  wuigis  valeaU   R.  per  3  J.  Treby  cont.  3  Lev.  489.    Semb.  Mo.  lOT- 

And  ther^re,  to  commence  at  a  fiitnre  day,  is  void.  1  Leo.  3& 
3Leo.l31. 

So  it  ought  not  to  exceed  three  lives,  or  twen^-one  years.  Co.  L. 
44.  b. 

And  therefore,  if  it  be  for  four  lives,  it  shall  be  void ;  though  one 
of  them  dies  in  the  life  of  the  lessor.     10  Co.  62. 

So,  if  it  be  for  three  lives  and  twenty-one  years  also,  both  together; 
for  the  statute  speaks  in  thedigunctive.  Co.  L.  44.  b.  (A)  R.  5  Co.  2. 
Ha  253.     R.  Cro.  £1.  141. 

But  a  lease  for  three  lives,  though  the  lessee  is  not  one  of  them, 
dttUbe  good.     R.  6  Co.  37.  b.     2  Cro.  76. 

So  a  lease  for  one,  or  two  lives,  or  for  less  than  tweh^-one  years. 
Co.  L.  44.  h.     R.  1  Leo.  306. 

Or,  for  ten  years,  and  afterwards  for  eleven  years.     1  Leo.  148. 

Or,  for  twenty  years  from  Michaelmas  next.     1  Leo.  148. 

So  a  lease  for  twenty  years,  and  another  for  twenty  years  after  the 
end  of  the  former,  is  good  within  the  st.  14  El.  {%)  Poph*  9.     Cont 
Semb.  3  Keb.  196.  {k) 
So 

(/)  Supn,  (B  32.) 

d)  The  Annotator  from  Hal.  M8S.  8ubjoiiM»  \^d.  7  EHz.  Dy.  246.  Lease  for  twenty 
ynriy  to  begm  at  next  Afichaeimas  seems  sood. 

(A)  l.TheAnnotator8ubjoinsfromHaLMSS.M.29,3oEIiz.aench,l38.  Grindal's 
caK-^-S.  He  adds»  see  Sw  C.  4  Leon.  78.  1.  and  65.  mul  Mo,  107.  and  theobtervatmns 
i^M k,New  Abrid.  Leases,  E.  rule  9. 

(i)  1.  I(  say»  Lord  Coke,  a  bishop  make  a  lease  for  twienty-one  yean,  and  all  those 
JBin  bdng  9peaX  saving  three  or  more,  yet  mi^  the  bishop  make  a  new  lease  to  ano*- 
wfor  twenQMHie  years,  to  begin  from  the  making,  aceordintf  to  the  exception  of  tiie 
1^1^ bat  not  a  lease  fi>r  life  orlires,  as  hath  been  said.  Co.  Litt.  45.  a. -.-2.  The  An- 
^'^^n  sobjoins  fitw  HaL  MSS.  acoon&^y  adiudged,  though  the  concuitent  leise 
vn  to  oonmence  a  datu  mdenhuw.  T.  21  Eiiz.  rot.  124.  Fox  and^  Coliito^  M. 
^»  23  Biz.  C.  B.  rot.  2409.  Scot  and  Brewster,  H.  22  Jac  B.  R.  rot.  llw  Emas 
«tt  Aicu  adjudged.    T.  3  Car.  P.  33  Eliz.  W.  14.    Southcofs  case. 

{^)  1.  If  thm  be  an  old  lease  in  being,  it  must  be  surrendered,  or  expired,  or  ended 

within 
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So  it  shall  not  be,  without  impeacbment  of  waste.    Co.  L.  44.  br 

And  therefore,  a  lease  to  one  for  life,  remainder  to  another  for  life, 
is  not  good :  beoiuse  waste  cannot  be  punished.  Co.  L.  44.  b.  Mo. 
S87. 

So  a  concurrent  lease  fbr  life  shall  be  void,  though  it  be  confirmed 
by  the  dean  and  chapter,  &c.  for  the  former  would  be  dispunishable 
for  waste.     Co.  L.  45.  a. 

But  a  lease  for  three  lives  is  good :  for  the  occupant  shall  be  punish^ 
able  for  waste.     Co.  L.  44.  b. 

So  it  ought  to  be  of  lands  most  usually  demised,  or  occupied  by  the 
&nners  of  it,  for  twenty  years  next  before.     Co.  L.  44.  b. 

And  the  demise  ought  to  be  by  him  who  has  the  inheritance :  for  a 
demise  by  tenant  by  the  curtesy,  or  in  dower,  or  guardian  in  chivalry,  &c. 
is  not  sufficient     Co.  L.  44.  b.  (2) 

But  it  is  sufficient,  if  the  land  has  been  usually  demised,  or  occu- 
pied by  farmers  within  twenty  years,  in  the  disjunctive:  and  therefore, 
if  land  andently  demised,  be  purchased  by  a  bishop,  and  manured 
fifteen  years  in  his  hands,  it  may  be  afterwards  demised.  R.  per  2  J. 
1  Sid.  316.  416.     1  Lev.  213.  but  2  J.  Cont  there.  Ray.  165. 

So  a  demise  by  will,  or  a  grant  by  copy,  is  sufficient,  if  it  be  for 
eleven  years  or  more,  at  one  or  several  times.  Co.  L.  44;  b.  R.  6  Co. 
37.     2  Cro.  76.     R.  Mo.  759. 

And  the  most  accustomable,  {m)  rent,  paid  for  twenty  years  next  be- 
fore, ouffht  to  be  reserved  annually  during  the  term.  Co.  L.  44.  b.  (ti) 

And  Uierefore,  a  lease  of  a  things  6ut  of  which  rent  cannot  be  re- 
served, shall  be  void  against  the  successor;  as,  a  lease  of  a  fair,  fran- 
chise, or  other  thing  not  manurable.     R.  5  Co.  3*  a.    2  Cro.  111. 

Or,  of  tithes,  &c.     R.  per  3  J.  Mo.  778.     R.  2  Cro.  1 73. 1 1 2.  (o) 

Though  the  antient  rent  be  reserved ;  for  it  is  not  incident  to  tne  re- 
version, though  it  be  good  by  way  of  a  contract.     R.  5  Co.  3.  a. 


within  a  year  of  the  making  of  the  lease,  and  the  surrender  must  be  absolute,  not  con- 
ditional.—  2.  The  Annotator  from  Hal.  MSS.  subjoins.  Feme  covert  tenant  for  life;  re- 
version in  tail;  husband  surrenders;  tenant  in  tail  leases  for  three  lives;  the  wife  dies. 
Adjudged  that  this  is  a  good  lease  to  bind  the  issue.  Sydenham  and  Cops  cited  b^  Pop- 
ham.    Mo.  785. 

(/)  The  Annotator  from  Hal.  MSS.  subjoins;  lease  by  the  king  during  vacancy  of 
Inshopric  will  not  enable.    B.  R.  Dennye's  case.    Vid.  Dy.  STl. 

(m)  A  lease  by  a  bishop,  wherein  more  than  the  old  rent  was  reserved,  was  held 
good ;  two  of  the  judges,  however,  who  were  absent  when  the  case  was  argued,  were 
of  a  dife'ent  opimon.    3  Mod.  57. 

(j»)  1.  The  Annotator  from  Hal.  MSS.  subjoins,  6Rq>.  37,  T.  3  Jac.  Crook,  n.  6. 
— 2.  He  adds,  see  Cro.  Jac  76. 

(o)  1.  Co.  litt.  44.  b^  —  2.  Tjfke  Annotator  subjoins  from  I{al.  MSS.,  But  if  tithes  have 
been  usually  let  to  farm,  they  cannot  be  leased  for  life  to  bind  the  successor ;  but  they  may 
be  leased  for  twenty-one  vears,  rendering  the  ^ptient  rent,  and  it  shall  bind  the  suc- 
cessor. Mo.  778.  T.  2  Jac  B.  R.  Adjudged  in  Dennye's  case,  and  the  rent  goes  with 
the  reversion.  Nbia^  It  was  the  case  of  the  precentor  of  Paul's.  —  3.  He  adds,  see  New 
Alvidg.  Leases,  £.,  rule  5.,  where  many  autnorides  are  dted  to  prove  this  diflerence 
between  leasing  tidies  for  life  and  for  years,  and  that  in  the  latter  case  the  lease  will 
bind  the  successor  because  he  may  have  dd>t  for  the  rent,  which  will  not  lie  for  him 
on  a  freehold  lease.— 4.  But  the  distincdon  is  no  longer  of  any  importance;  for  the 
5  G,  5.  c.  17.  makes  leases  of  dthes  and  other  incoiporeal  hereditaments  by  ecclesias- 
tical persons,  whether  for  lives  or  for  yean^  as  good  as  if  the  leases  were  of  corporeal 
heretutaments,  and  ^es  acdon  of  debt  to  the  sutcessor,  for  rent  reserved  on  free- 
hold lea$€s. 

Yet 


tenant  for  years.  Sl 

Yet  if  the  demise  was  for  years,  for  -which  the  successor  may  have 
ranedj  hr  the  rent  in  respect  of  the  contract,  it  may  be  good.  R.  2  Cro. 
112.   D.  2  Sand.  304.     Per  Hale,  Hard.  S2e. 

So  fl  lease  is  not  good,  ^here  part  of  the  lands  never  were  demised : 
fortben  the  antient  rent  cannot  be  resented.     Mo.  199. 

So  a  lease  is  not  good,  which  reserves  the  rent  in  silver,  which  was 
before  in  gold ;  for  it.  is  not  the  accustomable  rent.     R.  5  €k>.  5.  b.    - 

Or,  reserves  the  antient  rexit  pro  rata.     5  Co.  5.  b. 

Or,  joins  two  farms,  and  reserves  the  rent  of  both  together.  5  Co. 
ih. 

Or,  if  two  &rms  were  antiently  demised,  and  the  demise  is  of  one^ 
rendemiff  the  antient  rent,  without  saying,  what  rent.    R.  Cro.  Car.  95. 

Or,  if  a  copyhold  be  purchased  in,  and  the  antient  rent  is  aug- 
Jm\td  pro  rata.     R.  5  Co.  5.  b.     Mo.  199. 

Or,  if  two  acres  with  other  lands,  are  demised,  and  the  antient  rent 
of thf  two  acres  be  reserved  for  the  whole.     R.  2  Jon.  111. 

Or,  if  two  acres  are  demised,  without  an  exception  of  trees,  which 
nsoally  were  excepted,  reserving  the  same  rent     R.  2  Cro.  458.  (p) 

Soy  Iqr  St  18  Eliz.  6.  No  master,  provost,  &c.  of  any  college,  &c.  in 
aoj  of  the  universities,  Winchester,  or  Eton,  shall  lease  any  Uie  lands, 
&c.  to  which  any  any  tithes,  arable  land,  meadow,  or  pasture  belongs 
ifflless  a  third  of  the  old  rent  be  reserved  in  com,  &c. 

The  rent  reserved  upon  the  last  lease  is  the  accustomed  rent.  Hard. 
326. 

If  there  be  a  covenant  to  pay,  which  is  effectual,  it  is  tantanioimt  to 
t  reseriBtioD.     Hard.  326. 

But  if  a  copvhold  escheats,  or  is  forfeited,  it  may  be  demised  with 
(he  manor  renciering  the  antient  rent,  with  an  augmentation  po  ratH. 
oCo.5.h.     Mo.  199.  759. 

Or  a  partition  be  made,  and  the  rent  of  each  part  be  reserved  )pto 
rota.    CaL.44.  b. 

So  it  shall  be  good  if  the  rent  be  reserved  yearly  or  half-yearly,  where 
it  WIS  bcfcxe  quarterly.  Semb.  cont  5  Co.  5.  b.  R.  ace.  6  Co.  38.  H. 
2  Cro.  76.    R.  Cro.  Car.  17.     Co.L.44.  b. 

Or,  if  he  reserves  eight  bushels  of  com,  where  it  was  before  one 
<JBirter.    BCo.5.h. 

So,  if  he  reserves  the  antient  yearly  rent;  though  an  heriot,  fine 
npoQ  the  death  of  the  tenant,  or  other  profit  or  casud^,  not  annual,  be 
Qot  reserved ;  for  the  statute  smeaks  only  of  yearly  rentl  Co.  L.  44.  b. 
1  6  Co.  38.    2  Cro.  76.     R.  Mo.  759. 

So,  if  he  reserves  the  antient  rent,  though  part  of  the  lands  antiently 
^Icmised  for  it  be  excepted.  R.  per  3  J.  2.  cont  and  afterwards  affirmed 
»nB.R.    1  Mod.  203.     2  Mod.  57. 

If  reserved  at  the  antient  days  of  payment,  or  twenty  days  after:  for 
tW  is  for  the  benefit  of  the  successor.     R.  2  Lev.  62. 


• 

(f )  The  Aiiiiotator»  ttom  Hal.  MSS.  subjoins  to  Co.  Litt.  44.  b.  Prebeod  makes  lease 
^  JCSRy  reserving  the  nmninff  of  a  colt,  rendering  rent.  A  new  lease  rendering  the 
y^  lo^  without  reserviqgtne  running  of  a  colt,  adjudged  good ;  beciiuse  mukid  this 
^^^■^er  reserratipn  nor  exception.  But  if  lease  lie  of  a  manor,  except  the  woods, 
'"<>^rent,  and  after  the  expiration  of  it  there  is.  a  new  lease  rendering  the  same 
intvichoat^sudi  excntipn,  tfaj?  second  leaae  is  bad.  T.  IsJac.&.R.yCasaDfFre- 
^tororjWi. 

VouIV.  G  Sd 


64J  ESTATES,  BY  GRANT. 

So  a  lease  by  a  coIl^i;e  is  not  void  by  the  st  18  El.  6.  though  no  rent 
be  reserved  in  com,  where  land,  meadow,  pasture,  or  tithes  of  com 
are  not  part  of  the  demise.     R*  Sav.  68. 

So  it  shall  not  be  intended,  that  it  is  not  the  antient  rent,  if  it  be  not 
specially  foimd.     R..  1  lico.  S06. 

And  it  need  not  be  shewn,  that  the  third  part  of  the  rent  was  resented 
in  com,  according  to  18  El.  6.     K.  1  Leo.  306. 

So  a  lease  by  the  st.  32  H.  8.  28.  is  not  enabled  to  be  made  of  a  rever- 
sion, nor  if  a  former  lease  be  in  esse,  not  surrendered  or  determined 
within  a  year  after  the  new  lease.     Co.  L.  44.  b. 

And  such  surrender  ought  to  be  absolute,  and  not  conditional.  Co. 
L.  44.  b.     R.  6  Co.  2.  b. 

So  V.  lease  of  a  reversion,  inJiUwOy  or  concurrent,  cannot  be  made 
within  the  14  EL  1 1 .  for  they  are  all  leases  in  reversion.  R.  Cart  14.  15. 
R.  Hob.  269.  R.  Cro.  £1. 473. 564.  Cont  as  to  a  concurrent  lease 
within  three  years  of  the  former  lease  expired.  Per  Hale.  But  K.  ace. 
as  to  a  lease  infuturo.    3  Keb.  46.  107. 1 93.     2  Lev.  61 .  62. 

But  a  bishop  may  make  a  concurrent  lease  for  twenty-one  years,  if 

it  be  confirmed  by  the  dean  and  chapter,  though  there  be  a  former 

,kase  in  esse^  not  determined  within  a  year :  for  the  st.  1  EL  does  not 

restrain  leases,  which  do  not  exceed  three  lives  or  twenty-one  years; 

and  therefore,  if  it  has  the  circumstances  required  by  the  common  law, 

the  lease  shall  be  good,  though  it  be  not  enabled  by  the  st.32  H.8. 

Co.  L.  45.  a.     R.  per  10  J.  Mo.  108.     1  Leo.  148.     And  this,  since  the 

18  EL  1 1.,  for  a  bishop  is  not  tliere  mentioned.     Cart.  14. 

Though  the  former  lease  has  four,  or  more  years  to  come.     Mo.  108. 

So  a  master  and  fellows  of  a  college,  dean,  and  chapter,  &c.  all  re- 

.strained  by  the  8t«  13  EL  may  make  a  concurrent  lease  {cofwurrentibus 

iis  qua  injure  requiruntttr)  for  years,  though  the  former  lease  be  not 

,  determined  within  a  year;  so  that,  since  the  st.  18  El.  11.  it  be  to  be 

surrendered  or  determined  within  three  years.     Co.  L.  45.  a. 

So  every  lease,  not  enabled  by  the  st.  32  H^  8.  nor  restrained  by  the 
St.  1  El.  or  13  EU.  ought  to  be  made  with  the  circumstances  and  consent 
required  by  the  common  law.     Co.  L.  45.  a. 

So  a  lease  of  a  house  in  a  city,  &c.  not  enabled  by  the  st.  14  El.  1 1. 
shall  be  good,  if  it  be  not  within  the  restriction  of  the  13  EL  and  18  EH. 
Semb.  Cart  1 5. 

So  a  lease  of  a  house  in  a  city,  &c.  pursuant  to  the  st  14  EL  is  not 
within  the  st  13  El.  or  18  El.     R.  Hob.  269. 

So  a  lease  by  a  bishop,  or  other  spiritual  corporation  sole,  shall  be 
-  gopd  against  himself,  though  he  does  not  pursue  the  directiqps  of  the 
<  statutes,  though  the  statute  says,  that  it  shall  be  void  to  all  intents,  &e. 
Co.  L.  45.  a.  {q)     R.  3  Co.  59.  b.     R.  1  And  244. 

So 


(9)  l.The  Annotator  subjoins,  from  Hal.  MSS.,  JVoto,  lease  for  three  lives  by  bishop 
not  warranted  by  the  statute,  is  not  voidi^le  against  hiinself,  but  shall  bind  hun.    M. 

•  44  &  45  Eliz.  C.  B.  D.  D.  n.  92..  Saunders's  case. — 3.  And  k  is  not  void,  but  only  void- 
'  able  uainstthe  successor;  for  if  he  accepts  the  rent,  the  lease  is  good  acainst  him. 

•  M.  a  CSur.  C.  B.  Crook,  n.  SI .  Owen  and  Am.  Rees.-^  3.  But  lease  by  A.  dean  of  B.  and  his 
chapter  not  warranted^  is  void  inunediatdfy  asainst  A  hhnself.    Adjudgjed  so,  because 

r  thgeoipoiittidn is  Miegate>    M.  15Gar. B.K.  Llo^  and  Gi«gory« — 4«  He  adds,  the 
case •HJvydmid.GSiSttry  is  reportedin  Cro:  Car;  50ff.    W,  Jo.'40S.    1  Ro.  Abr.  798. 

and 


l^enant  for  years.  89 

S9  a  lease  by  a  ccnrporation  aggr^ate,  not  pursuanC,  shall  be  good 
against  them  during  the  life  of  tne  dean,  or  other  head  of  the  corpor« 
abeiL   Co.  L.  45.  a*    R.  3  Co.  60*  a.     R.  Mo.  875.    R.  1  Leo.  308. 

Bnt  it  shall  be  void  immediately  upon  the  death  or  removal,  &c.  of 
the  bishop,  dean,  or  other  head.     R.  10' Co.  62.  a. 

And  the  acceptance  of  rent  by  the  successor,  does  not  make  it  good 
ibr  his  time.  Cont.  1  Rol.  476.  1. 15.  Dub.  Cro.  Car.  95.  R.  ace. 
?Cro.l7S.     Dub.  Cart.  16. 

So  a  lease  by  a  corporation  aggr^ate,  which  has  not  an  head,  shall 
be  Toid  as  to  themselves.     Hard.  326. 

(G  6.)  A  lease  by  several  persons  ;  how  it  operates. 

If  parceners  or  joint-tenants  join  in  a  lease,  this  shall  be  but  one 
lease :  for  they  have  but  one  freehold.     2  Rol.  64. 1. 20. 

If  tenants  in  common  join  in  a  lease,  it  shall  be  several  leases  of  their 
several  bterests.     2  RoL  64«  1. 1 5. 

So,  if  A.  the  owner  of  the  land  and  a  stranger  join  in  a  lease  by  in- 
ileotnre;  it  shall  be  the  lease  of  A.  only,  and  tlie  confirmation  of  the 
«tnnger.    Co.  L.  45.  a. 

So,  if  A.  and  B.  join  in  a  lease  of  their  several  lands ;  it  shdl  be  se^ 
Tenl  leases  of  dieir  several  estates,  and  a  confirmation  by  each  of  the 
lease  of  the  other.     Co.  L.  45.  a.  (r) 

So,  if  tenant  for  life,  and  he  in  remainder  or  reversion  in  fee,  join  in 
fl lease;  it  shall  be  the  lease  of  tenant  for  life  during  his  life,  and  the 
Qoofirmation  of  him  in  remainder  or  reversion ;  and  after  the  death  of 
tenant  fer  life^  it  shall  be  the  lease  of  him  in  remainder  or  reversion. 
Ca  L  45.  a* 

So,  if  tenant  pur  outer  viV,  and  he  in  remainder  or  reversion  join ; 
it  dttdl  be  the  lease  of  the  tenant  for  life  during  the  life  of  ceshiy  que 
w,  and  afterwards  the  lease  of  him  in  reversion  or  remainder,  and  the 
confiraiation  of  tenant  fer  life.     Co.  L.  45.  a. 

(G  70  A  lease  by  estoppel,  &c.     Vide  Estoppel. 

So^  if  a  stranger  makes  a  lease  by  indenture,  it  shall  be  good  against 
hmsdl  by  estoppel :  for  he  cannot  say,  nil  habet  in  tenemcniis,  Co.  L. 
45.  a. 

So^  if  A.  who  has  right  in  land,  and  a  stranger  join  in  a  lease ;  it 
sUl  be  good  against  the  stranger,  by  estoppel.     Co.  L.  45.  a. 

So  a  lease  by  indenture,  or  fine,  shall  be  good  by  estoppel,  though 
tbere  was  another  lease  in  esse  for  the  same  time.     PI.  Com.  434. 

So  a  lease  for  years  may  be  good  by  estoppel,  for  part  of  tlie  years, 

^  sRo.  Abr.  495^  Bnt  none  of  these  books  mention  the  point  to  which  Lord  Hale 
<*ci  the  case. —  5.  See  New  Abr.  Leases,  H.  where  several  authorities,  besides  that  of 
1^  Coke,  are  cited  to  shew,  that  a  lease  by  a  corporation  aggregate,  though  not  war- 
'^ftcd  by  the  statutes,  is  good  for  the  time  of  the  person  who  was  head  of  the  corpor- 
**■  wwm  the  lease  was  made. 

('')  I.  The  Annotator  subjoins,  from  Hid.  MSSL,  and,  therefore,  where  the  declar- 
"^ai  ^ectment  was  of  a  joint  demise  of  A.  and  B.,  and  on  the  evidence  it  appeared 
^  1%  were  tenants  in  common,  the  plaintiff  failed.  M.  3  Jac.  Blakaspers  case. 
<^<7t  a.  43.  —  2.  He  adds»  see  Noy,  13. 
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for  which  Uiere  is  a  former  lease  itt  esse ;  and  for  the  residue  it  shall.be 
good  in  })oint  of  interest.     R.  1  Sal.  275. 

If  A.  by  indenture  leases  for  years  the  land  of  B.  and  afterwards 
purchases  the  land,  the  lease  shall  be  good  against  his  heir  by  estoppel. 
Mo.  20. 

So  a  lease  shall  be  good  of  land  in  possession. 

Or,  in  reversion,  after  an  estate  for  life,  years,  or  an  estate  tail  in 
possession. 

So  a  lease  to  A.  for  21  years,  and  the  same  day  anotlier  lease  of  tlie 
-reversion  for  21  years,-  is  good.     PI.  Com.  432.  b. 

So  a  lease  of  land  in  possession,  to  commence  after  a  lease  to  A.  PI. 
Com.  432.  b. 

So  A.  seised  in  fee  may  make  a  lease  to  commence  after  his  death. 
Skin.  543. 

So  a  lease  for  years  may  be  assigned  for  part  of  the  years.  Skin.  54S. 

But  a  lessee  for  years  cannot  assign  his  term  to  commence  after  his 
death :  for  he  has  only  a  possibility.     Skin.  543. 

(G  8.)  When  a  lease  shall  commence. 

£very  lease  for  years  ought  to  have  a  certain  commencement,  (s)  and 
A  certain  end  :  and  therefore,  if  it  be  limited  to  commence  from  {t)  tlie 
day  of  the  date,  the  day  after  the  date  the  lease  begins*  Co.  L.  46.  b. 
R.  1  RoL  387. 

So,  .generally,  if  it  be  a  datu:  for,  a  duttiy  and,  a  die  datuSy  are 
tantamount  («)  Co.  L.  46.  b.  (x)  R.  2  Rol.  520.  1.  37.  R.  cont  2  Cro. 
135.     R.  ace.  3  Bui.  203.     . 

But 


(«)  Since  a  lease  for  years  is  a  mere  chattel,  it  may  be  made  to  commence  other  m 
pngsenH  or  infuturo  ;  and  the  lease  that  is  to  commence  injuturo^  u  called  tntereue  ter^ 
mtm  or  future  mterest  2  Blk.  Com.  144.  Shen.  Touch.  S67.  —  S.  A  lease  for  years  there- 
fore may  begin  at  a  dav  to  come,  as  at  Micha^mas  next,  or  for  three  or  ten  years  after,  or 
after  the  death  of  the  lessor,  or  of  J.S.,  and  this  is  as  ^ood  aswhereit  doth  begin  presently. 
Id.  272. — 3.  A  lease  may  commence  at  one  day  in  point  of  computation,  and  at  another  in 
point  of  interest.  Burr.  1090.  --  4.  Therefore,  a  lease  '  to  hold  from  a  day  past  for  fifty 
}'earv  then  next  ensuing,  the  said  term  to  commence  and  begin  immediately  d%er  the  de^ 
termination  of  an  existuqg  lease  in  the  same  premises,*  was  not  considered  uncertain  as  to 
its  commencement.  Ibid.  —  5.  So  a  \e9st  habendum  to  the  lessee  for  hi:*  life,  which  term 
shall  beipn  after  the  determination  of  a  previous  term  for  three  lives,  is  good.  Cro.  Eliz. 
5269.  —  6«  So  if  an  indenture  of  demise  bear  teste  25th  March,  15  Car.,  and  is  delivered 
the  day  of  the  date,  and  the  habendum  is  from  and  after  the  day  of  the  date  of  these 
presents,  for  and  during  the  time  and  term  of  seven  years  from  henceforth  next  and 
immediately  following,  mlly  to  be  complete  and  ended ;  this  lease  be^ns  in  computation 
from  the  delivery  ot  the  deed  which  was  the  day  of  the  date,  and  m  interest  the  next 
day  after  the  date,  and  so  all  the  words  will  have  an  operation ;  for  it  appears  that  he 
was  not  to  hove  the  possesnon  till  the  next  day  after  the  date,  by  the  words  habendum 
from  and  after  the  day  of  the  date,  which  includes  the  day  of  the  date ;  but  that  the 
seven  years  should  commence  by  computation  from  the  delivery,  viz.  from  heoceforth^ 
which  refers  to  the  limitation  of  the  seven  years.    Bac.  Abr.  Leases,  L.  1. 

(/)  1.  This  word  from  may  mean  either  incluntfefy  or  exchuivefy.  Cowp.  714.  Lofft. 
376.-— S.  ButprimA/acie  means  tndunvefy,    Dou^L  463. 

(tt)  1.  Cro.  Car.  400.  —  2.  Which  rule,  that  if  a  iormer  lease  be  misredted  in  the  date, 
Ac,  and  a  new  lease  made  to  begin  after  the  enpiration  of  the  said  recited  lease,  that 
such  new  lease  shall  begin  presently,  holds  as  well  in  the  leai;e  itself,  as  where  the  jury 
find  an  indenture  of  lease,  whereW  it  is  recited,  that  the  lessor  made  such  former 
lease  of  such  date  and  under  lucn  rent  without  finding  it  m  iact,  but  only  by  wajr  of 

recital 
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But  when  a  lease  would  otherwise  be  void,  a  datu^  shall  be  construed, 
from  the  delivery.     R.  per  3  J.  Treby  cont.  3  Lev.  439.     Sal.  413. 

Soy  if  a  lease  be  made  to  commence  from  the  date,  when  it  has  none, 
or  an  impossible  date  (^},  it  commences  upon  the  day  of  the  delivery. 
Coi  L.  46.  b.  (z) 

So^  if  it  be  made  to  commence  from  a  former  lease,  when  tliere  is  no 
such  lease,  or  such  lease  is  void,  (a)  or  expired,  or  misrecited  {b)  in  a 
onlerial  point ;  it  commences  from  the  delivery.  Co.  L.  46.  b.  {c)  R. 
Jon.  355. 

So, 


redtal  in  the  deed,  such  second  lease  shall  in  construction  of  law  be  adjudged  to  begin 
ffCKBtly,  though  in  the  deed  it  is  limited  to  begin  afler  the  expiration  of  the  first 
we  10  recited ;  because  the  juiy  do  not  actually  find  the  first  lease,  but  only  a  recital 
of  it  in  another  deed,  which  reatal  may  be  false  for  ought  that  appears  to  the  court : 
And  then  the  second  lease  shall  be^  presently,  as  if  no  such  first  lease  were  at  .all, 
■Bce  the  not  finding  it  efifectually,  is  as  if  there  were  none  such  made.  Bac.  Abr. 
Leues  L.  1. 

(t)  1.  The  Annotator  subjoins  from  Hal.  MSS.,  Date  and  day  of  the  date  the  same  in 
pont  of  computation,  5  Rep. — 9.  But  in  point  of  interest  date  is  taken  rndtrnvcj  day  of 
the  date  exdosive  in  many  cases.  T.  9  Jac  B.  R.  Bulst.  n.  1 77. — 3.  A.,  on  the  second  day 
cf  AogHst,  1  Jam.,  makes  an  obligation  to  B.,  and  afterwards  on  the  same  day  B.  releases 
ifl  actions  usqme  datum  seripti  ;  the  obligation  is  dischaived ;  because  date  is  deliver}' ; 
«dicnnae  if  it  had  been  to  the  da?  of  the  date.  T.  9  Car.  B.  R.  Rooke  and  Richards.  — 
4.  Condition  of  oUigation  to  stand  to  an  award,  so  that  it  be  made  within  four  days  after 
ike  date ;  a  good  award  may  be  made  the  same  day ;  and  so  it  seems  if  it  be  the  day 
«f  the  date.  M.  1653.  Street's  case.  8tiles,  382.  —  5.  Obligation  dated  2d  January;  release 
<hced  1st  January  of  all  actions  U9<iue  diem  kujus  pratentis  temporit,  but  delivered 
3d  Jmoary ;  pnaetu  tempui  is  the  date,  and  so  tne  obligation  stood.  P.  7  Jac,  —  6.  He 
•dih,  see  fitrther  as  to  the  diflerence  between  date  and  day  of  the  date,  Com.  Dig. 
Eaatcs,  (G  &)  Baigain  and  Sale,  (B  8.)  Temps,  (A) ;  and  Vin.  Abr.  Estate,  Z^a..Time  A. ; 
■dl  Wils,  165. 

(y)  1.  Where  a  lease  is  made  to  bc^  from  the  Nativity  of  our  Lord  last  past^  without 
mmg  from  the  feast  of  die  ^advity,  this  lease  shall  b^^  presently ;.  because  it  could 
be  DO  part  of  the  agreement  between  the  parties,  that  the  lease  should  begin  from  the 
Mbvity  ftMd£,  which  b  past  so  many  hundred  years  ago ;  and  therefore  for  this  impos- 
difity  of  relation  the  lease  shall  bi»^  presently.  &c  Abr.  Leases,  L.  1.  '—2.  But  if 
it  were  to  btffn  finom  the  Nativity  of  our  Lord  ^nerally,  or  next  ensuing,  omitting  the 
«ord  *  feast,*  Twisden  J.  (i£d.  161.)  was  of  opmion  that  such  a  lease  should  be  void 
far  the  QDoettatnty  of  die  comqiencement ;  but  Siderfin,  in  reporting  the  case,  makes  a 
^aaen  if  it  shall  not  begin  presently ;  and  in  truth  this  seems  the  most  reasonable  opi- 


■on;  lor  aa  to  impossibilit}- of  relation  there  is  the  same  in  this  as  there  is  in  the  other, 
md  therefore  by  the  same  reason  it  shall  begin  presendv.  Ibid.  —  3.  And  the  editor  of 
fkeon  asks,  what  sound  reason  can  be  assigned  why  it  should  not  commence  from  the 
Chnstmas  intended  by  the  parties?  which  well  applies  to  the  lease  to  begin  from  the 
Xitinty  of  our  Lord  next  ensuing,  if  not  to  the  former.  —  4.  Where  a  lessee  for  100  years 
■ade  a  lease  for  forty  years  to  B.  if  he  shoidd  so  long  live,  and  afterwards  leased  the 
mot  lands  to  C  habendum  for  twenty-one  years,  from  the  end  of  the  term  of  B.,  to 
bcpa  aad  be  accounted  from  the  date  of  these  presents ;  and  the  quesdon  was,  if  the 
nie  to  C.  should  be  said  to  begin  prcsendy,  or  after  the  term  of  B.    And  held,  that 
the  lease  to  C.  should  not  be  accounted  from  the  time  of  the  date,  but  from  the  end  of 
the  term  of  B,  because  by  the  first  words  it  is  a  good  lease  in  revenion  in  that  manner, 
sad  tfaco  it  shall  not  be  made  void  by  any  subsequent  words.    Bac.  Abr.  Leases,  L.  1. 
(s)  But  where  the  linutation  is  uncertain,  as  a  lease  made  the  10th  day  of  October, 
•  from  the  20th  day  of  November,  without  saving  what  November  was  meant, 
last  past,  or  next  ensuing,  or  what  other  November,  the  lease  is  thereby 
.  because  the  limitation  was  part  of  the  agreement,  but  the  court  cannot  do- 
icniae  it,  not  knowing  how  the  contract  was.     1  Mod.  180. 
(a)  Cro.  Car.  398. 502. 

(9)  A  lease  from  the  day  of  the  date,  and  from  henceforth,  is  the  same  thing.    Cro. 
lie  258. 

if)  1.  The  Annotator  subjoins  from  Hal.  MSS.,  For  xnisrcdtal  a  lease  shall  commence 
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Sc|y  if  a  lease  be  made  for  twenty-one  years,  without  seyinc,  wlien 
it  shall  commence;  it  commences  upon  the  day  of  the  delivery* 
Co.  L.  46.  b. 

So,  if  it  be  made  to  commence  from  the  making.  Co,  L.  46.  b.  2  RoL 
520. 1.  34. 

Or,  from  henceforth.     Co.  L.  46.  b. 

Or,  from  the  sealing  and  delivery.     2  Rol.  520. 1.  50. 

But  if  it  be  a. die  ctmfectionis^  it  commences  the  day  after  the  delivery. 
Co.  L.  46.  b. 

So,  if  a  lease  be  the  25th  of  March,  to  commence  abinde  for  one 
year,  reiuleringrent  at  Michaelmas  and  Lady-day;  abinde  shall  be  taken 
exclusive  of  the  day  of  the  date:  otherwise,  the  reservation  would  be 
after  the  term.     R.  2  Rol.  521. 1.  10.  (rf) 

(G  90  What  shall  be  a  good  commenGement. 

The  coumiencement  of  every  lease  ought  to  be  fixed  and  determine^l 
hy  express  words,  or  such  as  may  be  ascertained  by  construction  of 
law,  or  by  reference  to  a  certainty,  [e)  Co.  L.  45.  b. 

And  therefore,  if  a  lease  mentions  a  time  of  commencement  at  a  day 
future  or  past,  h  shall  be  good,  (f) 

So,  if  it  mentions  no  time  of  commencement :  for  by  construction  of 
Jaw  it  commences  ;at  the  delivery.     Vide  ante,  (G  8.) 

So,  if  a  termor  leases  for  a  less  term,  to  commence  after  his  death;  it 
shall  be  a  good  lease  of  so  many  years  as  remain,  after  his  death,  of  die 
first  term.     Per  Holt,  Saf.  4 1 S. 

So,  if  it  be  limited  to  commence  upon  a  possible  contingency  {g)  \ 
as,  when  A.  pays  20^.     Co*  L.  45.  b.    6  Co.  35.  (//) 

Cum 


immediately^  6  Rep.  Bishop  of  Bathes  case.  —  S.  The  Earl  of  Oxford,  b^  deed  dated 
10  Feb.  27  H.  8.  demises  to  A.  for  twenty-one  years ;  and  afterwards  by  mdenture  re- 
citing that  he  by  indenture  dated  I  a  Feb.  28  li.  8.  had  demised  to  A.  for  twenty-ono 
years,  demises  tne  same  land  to  B.  haSendum  for  thirty-one  years,  from  and  after  the 
expiration,  surrender,  or  forfeiture  of  the  ndd  lease.  It  was  ruled  that  B.'s  lease  should 
commence  in  computation  immediately,  because  A.'s  lease  was  misrecited.  H.  10  Car, 
B.  R.  Crook,  n.  8.  Miller  and  Manwaringe. — 3,  But  if  in  case  of  such  a  misrecital,  the 
habendum  be  from  and  after  the  demise  and  indenture  made  to  A.  and  it  is  not  said  the 
tcad  demise^  then  the  second  lease  shall  commence  after  the  true  lease,  notwithstanding 
the  misrecital.  M.  1  &  2  P.  &  M.  rot.  648.  Mount  &  Hodgken,  Bendl.  n.  71.  —  4.  He 
adds,  see  Cro.  Car.  397.  and  n.  Bendl.  3S,  —  5.  See  farther  as  to  the  conunencement  of 
leases  and  the  effect  of  misrecitals  in  that  respect,  Shep.  Touch,  272.  New  Abr. 
Leases,  L.  &  ^n.  Abr.  Estate,  Z.  a.  and  Grant,  R.  4. 

{d)  1.  A  lease  of  lands  by  deed,  since  the  new  style,  to  hold  from  the  feast  of  St. 
Michael,  must  be  taken  to  mean  from  New  Michaelmas ;  and  cannot  be  shewn  by 
extrinsic  evidence  to  refer  to  a  holding  from  Okl  Miehaelmas.  1 1  East.  312.  -^  2.  And 
it  seems  that  if  a  tenant  for  life  lease  and  die,  and  the  remainder  man  accepts  rent  froiti 
the  tenant  at  the  next  day  of  pay^nent,  the  implied  tenancy  thereby  created  is  to  be 
reckoned,  not  from  the  death  ot  the  tenant  for  ufc,.  but  as  was  the  original  tenancy. 
1  T.  R.  161. 

{e)  As  if  a  lease  be  granted  for  twenty-one  years  after  three  lives  in  being ;  diough 
it  is  uncertain  at  first  when  that  term  will  commence,  because  those  lives  are  in  being, 
yet  when  they  die  it  is  reduced  to  a  certainty.    8  T.  R.  463. 

(/)  A  lease  to  commence  ad  fettum  Annunc'uUioms,  after  the  determination  of  a 
former  lease,  is  as  good  as  if  it  had  been  dfetto,    Cro.  Car.  398.^  502. 

(^^  A  lease  to  commence  or  terminate  on  a  contingency  which  must  happen,  is 
vahd,  since  then  its  duration  is  mtide  certain.    3  T.  R.  462. 

(A)  If  the  years  be  certain  when  the  lease  is  to  tsike  effect  in  intef  c:>.t  qk  possc^n. 
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Om  posi  mortem  J  sive  per  tnortem^  sursunhreddiiionem,  seu  forisfactur^m 
of  A  fiuvier  lease  for  years  with  a  proviso  that  the  lessor  might  enter  if  thoi 
lessees  died  within  the  term,  vacari  contingai :  for  it  commences  at  the 
end  of  the  former  term.  R.  per  3  J.  2  Cont  2  Cro.  ?!•  6  Co.  36.  (i ) 

So^  if  it  be  to  commence  upon  a  disjunctive ;  it  shall  commence  if  the 
ooe  part  happens,  though  the  other  does  not.     Semb.  S  Lev.  99.  (k) 

So,  if  it  commences  upon  tl)e  death  of  such  an  one  without  issue. 
R.  I  Lev.  35.  (/) 

So, 

it  is  sufficient ;  (or  undl  that  time  it  may  depend  upon  an  uncertainty,  viz.  upon  a  pos- 
fible  condition  precedent  before  it  be^  in  possession  or  interest,  or  upon  a  limitation 
or  condition  subsequent.  But  in  case  it  is  to  be  reduced  to  a  certainty  upon  a  condition 
precedent^  the  contingency  must  happen  in  the  lives  of  the  parties.    Shep.  Touch.  272. 

(ij  If  one  makes  a^  lease  for  years  after  the  de^ith  of  C.^  if  C.  dies  witnin  ten  years ; 
tkb  IS  a  eood  lease  if  C.  dies  within  the  ten  years,  otherwise  not.    Shep.  Touch.  27 J. 

{k)  A  lease  in  reversion  of  several  parcels  of  land,  made  to  commence  'on  the  hap- 
pening of  several  contingencies,  shall  take  eflect  and  commence  respectively  as  those 
oontii^endes  happen.    Cro.  Eliz.  199. 

(/)  I.  If  a  lease  for  yean  be  made  of  land  in  lease  for  life,  to  have  and  to  hold  from 
the  death  of  the  tenant  for  life;  or  to  have  and  to  hold  from  Michaelmas  next  after 
the  death  of  the  tenant  for  life;  or  from  Michaelmas  next  after  the  determination 
€f  the  estate  of  the  tenant  for  life;   such  leases  are  good.     Shep.  Touch.  275. 
--  2.  And  even  if  one  make  a  lease  to  begin  after  the  death  of  J.  S.  and  to  con- 
Ciaue  until  Michadmas  which  shall  be  annoDomtd^  1650,  this  is  a  good  lease.    Ibid. 
—J.  So  if  a  nian  makes  a  lease  to  B.  for  ninety  years  to  beg^n  Sher  the  death  of 
A,  oo  condition  to  be  avoided  upon  the  doing  of  divers  acts  by  others ;  and  after<^ 
wb  makes  another  lease  of  the  land,  habendum  after  the  determination  or  redemp- 
tion of  the  former  lease;  it  seems  that  this  lease  is  certain  enough.    Shep.  Touch.  274. 
^4.  So  if  a  man  have  a  lease  of  land  for  an  hundred  vears,  and  he  make  a  lease  of 
d)ii  land  to  anodier  to  have  and  to  hold  to  him  for  forty  years,  to  begm  after  his 
floth;  this  is  a  good  lease  for  the  whole  forty  vears,  if  there  shall  be  so  many  of  the 
bondred  years  come  at  the  6me  of  the  death  of  the  lessor.    So  if  he  grant  all  ms  estate 
or  ill  his  term,  or  all  his  interest,  in  the  premises  of  the  deed,  and  then  say,  to  have 
lad  to  hcrfd  the  land,  &c,  to  the  erantee  for  all  the  residue  of  the  term  of  an  hundred 
van  that  shall  be  to  come  at  tne  time  of  his  death ;  by  this,  the  whole  estate  and* 
interest  of  the  grantor  in  the  land  doth  pass  presently,  by  these  words  in  the  deed ; 
ad  if  in  this  case  the  lessee  for  an  hundred  years  make  a  lease  of  the  land,  to  have* 
wA  to  hold  after  his  death  for  an  hundred  years,  this  will  be  a  good  lease  for  as  many 
of  the  first  hundred  years,  as  shall  be  to  come  at  the  time  of  his  death.    Ilnd.  ^-5.  So 
if  A  nakes  a  lease  of  land  to  B.  for  so  many  years  as  B.  hath  in  the  manor  of  Dale, 
and  B.  hath  then  a  lease  for  ten  years  in  such  manor,  this  is  a  good  Jeasc  for  ten  years. 
Ibid.  —  6.  So  if  a  lease  be  made  during  the  minority  of  J.  S.  or  until  J.  S.  shall  come 
to  the  aee  of  twentv-one  years,  these  are  good  leases ;  and  if  J.  S.  die  before  he  come 
to  kb  full  age,  the  lease  is  ended.    Ibid.  —  7.  So  if  a  man  make  a  lease  for  twenty-one 
revs,  if  J.  S.  live  so  Ions;  or  if  the  coverture  between  J.  8.  and  D.  S.  shall  so  long 
continue;  or  if  J.  S.  shall  continue  to  be  parson  of  Dale  so  long;  these  and  such  like 
leasei  are  good.    Ibid.  —  8.  If  one  makes  a  lease  to  A.  for  twenty-one  years,  and  af^er 
iBsies  another  lease  to  B.  for  years,  to  begin  from  the  end  and  expiration  of  the  afore- ' 
wd  t«m  of  twenty-one  years  demised  to  A. ;  and  then  the  lease  to  A.  is  determined, 
other  by  an  express  surrender,  or  by  an  implied  surrender  in  law,  as  by  A.'8  acceptance 
of  a  new  lease  for  life  from  the  lessor;  the  lease  to  B.  shall  begin  presently.  Bac.  Abr. 
leases,  L  I.  —  But  if  the  lease  to  B.  had  been  to  bccin  after  the  end  and  expiration  of 
the  sforesaid  term  of  twenty-one  years,  there  the  lease  to  B.  should  not  begin  upon 
tbe  anreoder,  forfeiture,  or  other  determination  of  the  first  term,  to  A.  till  the  twenty- 
ooe  years  actually  run  out  by  effluxion  of  dme.  Ibid.  — 10.  The  reason  of  which  dif> ' 
ftrence  is,  that  in  the  first  case  the  word  '  term'  comprehends  as  well  the  estate  or  in- 
fnot  in  the  land,  as  the  time  for  which  it  is  demised,  and  therefore  the  second  lease 
bdqg  Gmited  to  bepn  from  the  end  and  expiration  of  the  aforesaid  term  of  twenty-one  ' 
ran,  whenever  the  term  is  determined  the  lease  to  B.  shall  be^n ;  but  in  the  other 
Ott  the  lease  to  B.  b  not  to  be^n  till  after  the  end  and  exi>iration  of  the  twenty-one 
y^^  which  cannot  be  ended  but  by  effluxion  of  time.    Ibid.  —  1 1.  So  if  one  makes  . 
a  Jose,  to  another  for  so  many  years  as  J.  S.  shall  name,  this  at  the  beginning  i& 
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*  So,  if  the  coinmencement  be  defeated  by  any  impediment,  it  ntay 
Commence  after  the  impediment  removed :  as,  if  a  man  leases  to  A.  for 
twenty-one  years,  and  afterwards  to  B.  the  same  day  by  parol  for 
thirty-one  years ;  it  shall  not  commence  immediately,  because  he  had 
iiot  power  to  lease  durini;  the  twenty-one  years  before  granted,  but 
as  a  reversion;  yet  it  shall  commence  after  the  end  of  twenty-one 
years,  for  ten  years.     PI.  Com.  432. 

(G  10.)  What  shall  be  a  good  determination. 

The  continuance  of  a  lease  ought  to  be  certain. 

And  it  shall  be  certain,  where  the  express  number  of  years  isnamed^ 
or  by  reference,  or  matter  ex  post  Jacto,  or  construction  of  law,  the 
years  may  be  reduced  to  a  certainty.     6  Co.  35.  a. 

As,  if  the  limitation  be  express,  for  ten,  twenty,  or  other  number  of 
3'eiEirs.     6  Co.  35.  a. 

.  Or,  for  so  many  years  as  A.  has  in  such  a  manor,  who  has  in  it  ten 
years.     6  Co.  35.  b. 

As  A.  shall  name,  and  he  names  in  the  life  of  the  lessor.  6  Col 
35.  U 

(G  11.)  When  it  shall  be  determined. 

If  a  lease  be  (m)  to  A.,  B.,*and  C.  for  years,  if  the  said  A.,  B.,  and  C» 
so  long  live ;  if  any  of  them  dies,  the  lease  determines.  Per  2  J.  Dal.  2» 

Otherwise 


uncertain ;  but  when  J.  S.  hath  named  the  yean  (in  the  life  time  of  the  lessor)  thi^ 
ascertains  the  commencement  and  continuance  of  the  lease  accordingly.  Bac.  Abr. 
Leases,  L.  2.  — 12.  But  if  the  lease  had  been  made  for  so  many  years  as  tne  executors 
of  the  lessor  should  name,  this  could  not  be  made  good  by  any  nomination ;  because 
to  eyery  lease  there  ought  to  be  a  lessor  and  lessee,  and  nere  the  nomination,  which 
ascertains  the  commencement,  not  being  appointed  till  after  the  death  of  the  lessor, 
Aiake&  the  lease  defective  in  one  of  the  main  parts  of  it,  viz.  a  lessor,  and  therefore  of 
consequence  must  be  void.    Ibid. 

(m)  1.  If  a  man  makes  a  lease  for  years,  without  saying  how  many,  this  shall  be  a  good 
lease  for  two  years  certain ;  because  for  more  there  is  no  certainty ;  and  for  less  tnere 
can  be  no  sense  in  the  words.  Bac.  Abr.  Leases,  L.  3.  — ^  2.  So  if  a  parson  makes  a  lease 
(or  a  year,  and  so  from  year  to  year  as  long  as  he  shall  continue  parson,  or  as  long  aa 
he  shall  live,  this  is  a  lease  for  two  years  at  least,  if  he  lives  and  continues  parson  so 
long;  and  after  the  two  years,  or  at  most  after  three  years,  but  an  estate  at  will  for 
the  uncertainty,  unless  livery  be  made.  Ibid. — 3.  A  parson  made  a  lease  of  his  rectory 
to  one  for  three  years,  and  at  the  end  of  those  three  years,  for  other  three  years,  and 
so  from  three  years  to  three  years,  during  the  life  of  the  lessor ;  and  held  a  lease  for 
twelve  years ;  but  Doddridge  J.  said,  that  if  the  lease  had  been  for  three  years,  and 
so  from  three  years  to  three  years,  and  so  from  the  said  three  years  to  three  years,  this 
had  been  but  a  lease  for  nine  years,  because  the  words  ^'  from  the  siud  three  vears'  tie 
up  the  relation  retrospectively  to  the  three  years  last  mentioned,  which  make  in  all 
but  six  years,  and  then  there  are  but  three  years  more  added,  which  make  the  whole 
but  nine  years ;  and  for  the  words  *  during  the  life  of  the  lessor,'  they  cannot  enlarge 
it  to  any  farther  certain  number  of  years,  by  reason  of  the  uncertainty  of  the  lessor's 
life ;  and  therefore,  beyond  the  twelve  years  or  nine  years  it  amounts  only  to  a  lease  at 
will,  unless  livery  were  made,  which  must  necessarily  pass  a  freehold  determinable 
upon  the  lessor's  death.  Ibid.  —  4.  Yet  in  one  book  where  a  lease  was  made  for 
three  years  and  after  the  end  of  those  three  years,  for  other  three  years,  and  so  from 
three  years  to  three  years,  during  the  life  of  the  lessor,  diis  was  held  to  be  only  a 
lease  for  nine  years ;  because  the  words  ' and  so  from  three  yean*  shaQ  be  referred 
the  three  years  last  mentioned,  for  otherwise  those  words  would  exclude  the  three 
yffurs  next  after  the  six  years,  and  m^ake  the  three  last  years  to  begin  after  nine 
yiian,  and  so  make  a  chasm  in  the  lease  by  shutting  out  the  three  3'ears  next  lifter 
^.  SUL  yeiurs,  so  as  for  the  three  last  years,  it  should   be  only  a  fUture  interest;' 

which 


Tenant  for  years.  89 

Odierwue,  if  it  be  in  the  disjunctive,  if  A.,  B.,  or  C»  so  long  live; 
far  then  it  continues  durinir  the  life  of  the  survivor. 

Or, 


whidi  aae  teems  to  be  of  a  new  stamp,  and  to  thwart  the  preceding  case  as  to  the 
RMlutioo  of  its  bdng  a  lease  for  twelve  years;  and  there  Jones  and  Wild  Js.  held, 
dMt  t  IcMe  firom  three  years  to  three  years  was  but  a  lease  for  three  years  to  com- 
neoce  mfutmro.    Ibid.    5  Keb.  760.  768. — 5.  One  made  a  lease  for  tfairee  years,  and 
» from  three  fears  to  three  years  until  ten  years  be  expired :  and  resolved  to  be  a 
ieatt  but  for  nine  years,  and  that  the  odd  year  should  be  rejected,  because  that  cannot 
cooe  to  hSX  within  any  three  entire  years  according  to  the  fimitation,  which  in  thb  case 
ve  to  be  taken  altogether  as  one  year,  or  else  so  much  of  the  limitation  as  cannot 
come  within  that  description  must  be  rejected.    Bac.  Abr.  Leases,  L.?.. —  6.  One 
kts  t  ftable  for  a  week  for  8«.  and  so  from  week  to  week  at  8#.  a^week,  as  long  as 
bodi  parties  pleased;  this  was  held  at  most  but  a  lease  for  three  weeks  certain,  and  for 
tbe  rcfldue  at  wilL    Ibid.  —  7.  Where  a  lease  b  to  two  for  forty  yean,  if  they  so  long 
fire,  Rolle,  in  his  reports,  (309,  310.)  seems  to  think  that  this  does  not  detennine  by 
the  desth  of  one  of  them ;  because  it  is  an  interest  in  both,  which  shall  sunrive;^  but 
the  other  books  are  aeunst  it ;  because  thdr  life  is  but  a  collateral  condition  and  limit* 
atioo  of  the  estate,  which  therefore  is  broken  when  one  dies.    This  difiers  therefore 
fi«n  a  lease  to  two  persons  for  their  lives,  for  that  p;ives  an  estate  to  both  for  their 
fires,  aod  both  hare  an  estate  of  freehold  therein  m  their  own  right ;  which  conse- 
(pently  cannot  determine  by  the  death  of  one  of  them,  for  then  the  other  could  not 
he  tttd  to  have  an  estate  for  his  life,  as  the  lease  at  first  gave  it.  Bac.  Abr.  Leases,  L.  4. 
—8.  So  where  one  made  a  lease  for  forty  years  '  if  his  wife  or  any  of  their  issue 
ihsuki  so  loi^  live,'  it  was  adjudged  that  the  lease  was  not  determined  by  the  death  of 
uoe  of  them,  but  should  continue  till  all  were  dead,  by  reason  of  the  disjunctive  or^ 
vtidi  goes  to  and  governs  the  whole  limitation.    But  had  the  words  been  '  if  his  wife 
mimit  should  so  long  live,'  there  clearly  by  the  death  of  any  of  them  within  the 
tony  jois,  the  term  lud  been  at  an  end,  by  reason  of  the  copulative  and^  which  con- 
jooK  sU  together,  and  makes  all  their  lives  joindy  the  measure  of  the  estate.    Cro. 
ESx.  270.    Co.  litt.  S55.  a. — 9.  A  lease  was  for  twenty-one  years,  if  the  lessee  lived 
io  ioo^  and  continued  in  the  lessor's  service ;  the  lessor  died ;  and  three  Judses  against 
one,  held  that  the  lease  was  not  determined,  for  there  was  no  laches  in  the  lessee  that 
he  did  not  serve,  but  it  was  the  act  of  God  that  prevented  him :  the  dissenting  iudge 
hddtfaecontraiy ;  because,  he  aigued,  it  was  alimitation  to  the  estate,  that  it  should  not 
cQotioae  kmger  than  he  served.    Cro.  Eliz.  643.  — 10.  A  parol  demise  to  hold  from 
few  to  year,  and  so  on  as  long  as  it  shall  please  both  parties,  i&  a  lease  for  two  years, 
«d  lAer  every  subsequent  year  began,  is  not  determmable  till  that  year  be  ended. 
sSilk.  414.  313.     1  Wils.  262.    4  East,  32.    Woodf.  L.  and  T.  120.— 11.  If  there- 
foe  A  demise  lands  to  B.  for  a  year,  and  so  from  year  to  year,  this  b  not  a  lease  for 
t«D  jeais,  and  afterwards  at  will,  but  it  b  a  lease  for  every  particular  year,  and  after 
the  f«tf  is  bcson,  the  defendant  cannot  determine  the  lease  before  the  year  is  ended. 
1 T.  R.  380.  Salk.  414.  b.    Woodf.  L.  and  T.  120.  — 12.  A  lease  '  for  seven,  fourteen, 
•rtveoty^me^ears;  as  the  lessee  shall  think  proper,'  and  whereon  the  lessee  entecs 
asd  oootmnes  m  possession,  is  undoubtedly  a  good  lease  for  seven  years,  whatever  may 
beittvafidity  as  to  the  two  other  eventual  terms  of  fourteen  and  twenty-one  years. 
-  Bnr.  1034. — 13.  A  lease  for  three,  six,  or  nine  years,  determinable  at  the  expir- 
ttoB  of  three,  six,  or  nine  years,  is  a  lease  for  nine  years,  determinable  at  those  pe* 
no^   3  T.  R.  462.  — 14.  And  a  demise  '  not  for  one  year  only  but  from  year  to  year,' 
oaitiuiies  a  tenancy  for  two  years  at  least,  and  is  not  determinable  by  a  notice  to  (|uit 
« the  cspirBtion  of  the  first  year,  4  East,  24.  — 15.  And  where  the  demise  was  to  hold 
^  three,  six,  or  nine  years  generally,  without  any  stipulation  as  to  the  manner  in 
vhsch,  or  the  party  by  whom  the  tenancy  might  be  determined  at  the  end  of  the  third 
troth  year;  the  tenancy  was  held  to  be  determinable  at  the  two  earlier  periods  at 
the  V31  of  the  tenant  only,  and  by  a  regular  notice  to  (juit,  and  that  as  against  the  land- 
brd,  the  demise  operated  as  an  mdefeasible  one  for  nine  years.  3  Burr.  399.  9  East,  15. 
1?  VcL  J.  363.  — 16.  Where  a  party  having  agreed  to  become  tenant  from  year  to  year 
^the  resdne  of  a  term  consisting  of  three  years  and  three-quarters,  holds  over  be- 
Toad  the  tliree  years,  he  must  continue  tenant  for  the  remaining  three  quarters. 
3  TvBc.  410.  — 17.  Agreement '  to  let  to  A.  a  house  at  a  yearly  rent,  to  continue  during 
dK  fife  of  the  lessor,  supposing  it  to  be  occupied  by  die  lessee  hunself ;  or  a  tenant 
*ptesfaleto  the  lessor  ;f  and  held,  that  no  interest  passed  under  a  lesse  to  be  made. 
ti&  ^peemcnt  to  the  executors^  but  that  it  must  be  a  lease  for  the  life  of  the 
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Or,  if  A.  and  B*  or  any  issue  of  them  so  long  live*  R.  Cro«  EL  3t0. 
(Vide  Co.  L.  225-  a,) 

So,  if  a  lease  be  for  years,  proviso  that  the  lessor  may  enter  if  the 
lessees  die  within  the  term ;  it  (n)  does  not  cease  by  the  death  of  the 
lessees,  till  the  lessor  enters.     R.  2  Cro.  71.  (o). 

So,  if  a  lease  be  for  twenty-one  years,  and  ailer  the  twenty-one. 
years  ended  for  other  twenty-one  years,  and  so  from  twenty-one  years 
to  twenty-one  years  till  ninety-nine  years  are  thence' complete;* the 
lessee  slmll  have  it  for  ninety-nine  years  after  the  first  twenty-one  years. 
R.  2  Lev.  241. 

So,  if  a  lease  be  to  A.  for  one  'year,  et  sic  de  anno  in  annunij  it 
shall  be  a  lease  only  for  two  years.     Mo.  S72.  (p) 

(G  12.) 

lessor,  if  the  lessee  occupies  himself,  or  by  a  tenant  agreeable  to  the  lessee;  and  that 
upon  his  death  the  lessor  may  eject  the  executor  without  a  notice  to  quit.  2  Smithy 
570.     6  East,  530. 

(ny  Neither  party  can,  by  his  own  act,  determine  an  entire  demise  in  part.  14  East, 
245. 

(o)  But  now  an  entry  is  not  requisite.    Adams  Eject.  144.  146. 

(p)  1.  A  tenancy  may  be  determined  in  various  ways,  as,  with  two  exceptions,  may 
be  seen  under  the  appropriate  divbions  of  this  digest.  The  excepted  cases  are  where 
B  tenancy  is  determmed  by  effluxion  of  time,  or  the  happening  of  a  particular  event;  and 
where  by  a  noiiee  to  quit.  —  2.  Upon  the  first  it  is  sumcient  to  observe,  that  when  the 
time  expires,  or  the  particular  event  happens,  the  tenancy  is  at  once  determined,  and 
that  the  landlord  may  immediately  maintain  an  ejectment  to  recover  his  possession^ 
without  dving  any  previous  notice  whatever  to  the  tenant.  1  T.  R.  52.  160.  8  East, 
558.  1  H.  Bl.  97.  —  5,  As  to  the  determination  of  a  tenancy  by  notice,  —  Mr.  Adams 
in  his  treatise  on  ejectment  thus  deduces  its  ori^nal.  Until  Uic  reign  of  king  Heniy  7. 
even  a  tenant  bavins  a  lease  of  lands  for  a  definite  period,  had  not  a  full  and  complete 
remedy  when  ousted  of  hb  possession.  The  tenants,  who  during  those  times  occupied 
lands  without  an^  specific  grant,  were  in  a  worse  situation :  a  j^eneral  occupation,  that 
is  to  sa^,  a  holding  by  A.  of  the  lands  of  B.,  without  being  btnited  to  any  certain  or 
determinable  estate,  was  then  considered,  as  a  holding  at  the  will  and  pleasure  oC 
the  owner  of  the  land;  and  the  tenant  was  liable  to  be  ejected,  at  any  moment,  by  the 
simple  determination  of  his  landlord's  will.  The  same  enlightened  policy  which  se- 
cured to  lessees  for  years  the  complete  possession  of  thdr  terms,  soon  extended  itself 
also  to  those  general  holdings,  then  called  tenancies  at  will;  and  in  the  reign  of 
king  Henry  the  8th,  (15  H.  8.  15.  b.)  we  find  it  holden  by  the  courts,  that  a  general 
occupation  ^ould  be  considered  to  be  an  occupation  from  year  to  year;  and  that  a, 
person  so  holdins  should  not  be  ejected  from  his  lands,  without  a  reasonable  notice 
from  his  landlord  to  relinquish  the  possession.  It  was  also  at  the  same  time  settled, 
that  this  reasonable  notice  should  be  a  notice  for  half  a  year  expiring,  at  the  end  of  the 
tenancy ;  because  otherwise,  although  a  notice,  reasonable  as  to  duration,  might  be 

S'ven,  it  might  operate  greatly  to  the  prejudice  of  the  tenant  by  ejecting  him  from 
is  lands,  immediately  before  the  harvest,  or  other  valuable  period  of  the  year :  and 
this  role  has  remmned  unaltered  to  the  present  day,  except  where  a  different  time  is 
established,  either  by  express  agreement,  or  immemorial  custom.  A  general  occupa* 
tion  of  lands  now  therefore  enures  as  a  tenancy  from  year  to  year  determinable,  and 
necessarily  determinable,  by  a  regular  notice  to  quit,  (sEast,  165.)  and  a  holding 
merdy  at  the  will  of  the  landlord,  according  to  the  antient  meaning  of  the  term  is  an 
estate  unknown  in  modem  times,  (Burr.  1605.  1609.  Vide  Co.  Litt.  55.  in  notif. 
16  Ves.  57.  2  Esp.  C.  717.)  C&ses  indeed  are  to  be  found,  in  which  the  courts 
have  nominated  the  defendants  tenants  at  will,  but  it  does  npt  appear,  in  any  one  of 
those  instances,  that  the  tme  relation  of  landlord  and  tenant  subsisted;  or  that  the 
defendant  could  be  considered  in  any  other  li^t  than  as  a  trespasser,  or  at  the  most 
a  tenant  upon  sufferance,  (2  Esp.  C.  717.  4  T.  R.  680.  2  Camp.  505.  5  T.  R.  471. 
8  T.  R.  5.  et  vide  2  Blk.  Com.  147.  5  East,  449.)  Notwithstanding,  however,  the 
principles  of  this  species  of  tenancjr  have  been  so  long  established,'  we  do  not  Gnd  any 
decided  cases  respecting  the  requiates  of  notices  to  quit  until  within  the  last  hafC 
century;  though/ certainly;  since  the  time  they  first  biecamf  objects  of  attention  to  o^s^ 
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fonrtSi  die  dedoons  upon  them  have  multq>lied  exceecfihgly,  aiul  they  are  now  reduced 
to  adetf  and  resular  system.  Adams,  Eject.  105.  107.  —  4.  As  to  when  a  notice  to 
qoit  is  rtqmiiie.  \Vhere  no  tenancy  express  or  implied  subsists,  the  occupier  roav  be 
ejRt«d  vitbout  one;  as  to  which  vide  supra;  and  add,  that,— 5.  A  tenancy  irom 
\tv  to  jev  cannot  be  «ietemiined  without  a  legal  notice  to  quit.  5  Taunt.  519. — 
6.  Hk  interest,  too,  of  such  tenant  is  not  changed  by  his  death,  but  vests  in  his  per- 
noal  representative,  who  therefore  cannot  be  ejected  without  a  notice  similar  to  that 
vUdi  woidd  have  been  recjuidte  to  have  ejected  the  deceased.  3  T.  R.  13.  —  7.  .When 
iiovever  no  interest  vests  m  the  representative,  no  notice  to  auit  will  be  necessary ; 
flvkere  A  agreed  to  demise  a  house  to  B.,  during  the  joint  lives  of  A.  and  B.,  and 
Centered  in  pursuance  of  the  agreement,  and,  before  any. lease  was  executed,  died; 
^iHiich  B.  s  executor  took  possession  of  the  house;  and  held  that  A.  might  main- 
on  ejectment  against  the  executor  without  notice  to  quit ;  because  the  death  of  B* 
jkteradned  his  mterest,  and  consequently  no  interest  vested  in  the  executor.  The 
v'oait  were  also  of  opinion  that  the  ease  would  have  been  the  same  if  the  lease  luvl 
ktn  executed.  6  East,  580.  Adams,  Eject.  115. —*  8.  And  upon  the  same  principle, 
f  dte  ancestor  die,  leaving  an  infant  heir  or  de\nsec,  the  infant  must  give  the  tenant^ 
bn  jear  to  vear,  a  rcguuu*  notice  to  quit,  before  he  can  maintain  ejectment  against 
diem.  2  T.  K.  1 59.  Adams,  ibid.  —  9.  And  in  an  ejectment  brought  by  the  lord  of 
1  lanor,  for  an  indosure  made  from  the  waste  twelve  or  thirteen  years  before,  and 
■bidi  had  been  seen  by  the  lord  and  steward  from  time  to  time  without  any  objection 
in^  made,  it  was  holden  that  the  indosure  should  be  presumed  to  have  been  made 
M  !be  licence  of  the  lord,  and  that  an  ejectment  could  not  be  maintained  for  it  vfith- 
f*A  a  prerious  notice  to  throw  it  up.  1 1  East,  56. —  10.  But  a  mortgagee  or  his  as* 
«KC  may  recover  possession  against  the  mortgagor,  or  a  tenant  under  a  lease,  from 
(iie  iDOf^agor,  posterior  to  the  mortgi^e,  without  a  notice.  Dougl.  31.  2  East,  449. 
-11.  As  to  the  perton  by  whom  die  notice  should  be  given;  it  must  be  given  by 
the  penon  interested  in  the  premises,  or  his  agent  properly  appointed ;  and  the  courts 
it  fens  wili  consider  in  whom  the  real  thoi^  not  apparerU  interest  exists.  Thus 
v^Mre  tfewie  sole  lived  many  years  s^iarated  m>m  her  tiusband,  and  during  that  time 
ncdred  to  her  s^Murate  use  the  rents  of  certain  lands,  which  came  to  her  by  devise 
i6ff  sepanttion,  it  was  presumed  that  she  received  the  rents,  and  acknowledged  the 
tnucT,  by  her  hnsband  s  authority ;  and  held  that  the  notice  to  quit  must  be  given 
h]m.  Adanu^  Eject.  116.  1  Taunt.  367. — 12.  So  where  a  lease  contained  a  pro- 
nto that  if  either  of  the  parties  should  be  desirous  to  determine  it  in  seven  or  fourteen 
lean,  it  should  be  lawful  for  either  of  them,  his  executon  or  admmUtratort  so  to  do, 
^oa  twelve  months'  notice  to  the  odier  of  them,  hit  heirs^  executors  or  adntmistrators, 
t  vas  coDsideried  that  the  words  '  executors  or  administrators,'  were  put  for  represent- 
aives  in  eeneral,  and  that  a  notice  mi^t  be  given,  by  an  assi^ee  of  either  party,  or 
br  tbe  heir  or  devisee,  as  well  as  by  the  parties  themselves,  their  executors  or  adminis- 
tnttMs.  Adams,  ibid.  12  East,  464. —  13,  But  where  the  demise  was  for  twenty* 
«( Tcan,  if  both  parties  should  so  long  live,  but  if  either  should  die  before  the  end 
gftfae  tenn,  then  toe  heirs  and  executors,  &c.  of  the  party  so  dying,  mi^t  determine 
t^  Icaie  by  giving  twelve  months'  notice  to  quit ;  it  was  holden  that  this  power  ex- 
taded  mdy  to  the  representative  of  die  party  dying,  and  that  the  lease  could  not  be 
^etemiaed  by  a  notice  to  quit  siven  by  the  lessor  after  the  lessee's  death,  to  his  re- 
fvoentative.  Adams,  117.  WiUes,  43. —  14.  A  receiver  a|>pomted  by  the  court  of 
dtaactfy  is  an  agent  sufficiently  authorised  to  mve  a  notice  to  quit.  Adams,  ibid, 
flvr.  S694. — 15.  As  the  tenant  is  to  act  upon  die  notice  at  the  tune  it  is  given  to 
kin,  it  is  neceasarv  that  it  should  be  such  as  oe  may  act  upc  i  with  security,  and  should 
thercfive  be  bmdmg  upon  all  parties  concerned  at  the  timt  it  is  given.  When  there- 
fait  ierenl  persons  are  jointly  interested  in  the  premises,  they  all  must  join  in  the 
Mdre;  and  if  any  one  of  them  be  not  a  party  at  the  time,  no  subsequent  ratification 
K  fauD  will  be  suffident  by  relation  to  render  the  notice  valid.  Adams,  118.  S  East, 
4i>K— >  16.  This  rule  seems  also  to  be  construed  strictly ;  for  where  A.,  B.  and  C.  were 
.•oBt-teoaats,  and  A.  and  B.  signed  and  delivered  a  notice  to  the  tenant  on  behalf  of 
^^emeives  and  C,  it  was  held  that  this  notice  could  not  be  supported,  even  upon  the 
f>^  of  law  that  every  act  of  one  joint-tenant,  which  is  for  the  benefit  of  co-joint- 
<*asot^  shall  bind  them,  because  non  constat,  that  the  determination  of  the  tenancy 
^iorC.'s  advantase;  and  although  C.  joined  in  the  demise  in  the  ejectment,  it  was 
^  iaaBfidanty  for  he  misht  join  in  the  ejectment  without  having  origmally  assented  to 
^Moe.  Ibid. — 17.  It  has  been  nued  at  Nisi  Priusy  that  a  verbal  notice  to 
9Bt,TOo  }k  a  person  acting  as  steward  of  a  corporation,  is  sufficient  without  evidence 
oat  \t  had  andiori^  for  that  purpose  under  the  .corporation  seal.  This  doctrine, 
*^  Mr.  Adams,  4nay  be  sound,  but  the  reason  assigned  for  it,  namely,  *  that  the  cor- 
^^^taom^ffy  bringing  the  ejectment,  jhew  that  .th.\v  authorise  and  adopt  the  act  of  the 
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memmd!  doc»  aot  mob  lito^eAtr  to  corTCfpocd  vkfc  the  |«iut%jlci  r<Alwlirrf  m  th« 
older  caiei.  Adaiaf,  119.  ^  r«BS}>.  96. —  1 8.  As  to  the /mtwi  to  m^om  tJbc  notice 
fboold  be  gires :  When  tlie  rdatkm  of  iandjord  and  tesanic  whriifi,  ifificnhie*  cao 
iefakno  occur  af  to  the  party  upon  vlioai  tJbc  notke  shoold  be  wnred.  It  ilKmld  in- 
rwnMy  be  pfta  to  the  tenant  of  tbe  partj  fenii^  tbe  nociecv  »otmkkmamdm^  *  JP*'^ 
or  eren  the  whole  of  the prcniic^  may  luiTe  been  anderict;  and  avii  tenant  viD  bo 


fidMe  to  an  eyectmcoL  attfae  eipiiation  of  the  notice  ibrtlielandi  in  the 
ffenantCy  altbopA  ~ 


of  hk  onderfenantCy  attboogb  be  may,  on  bk  part,  bare  gpren  pnper  nolico  to  them, 
mtd  delirered  np  fucfa  pafts  of  the  prcmim  as  wen  nader  hb  own  conCnmL    Adanu, 
119«    SN.ILSSO^  «^i«d^i4£aft,2M.— 19.  ^lien  thepramws  an  in  thepo«e». 
fion  of  two  or  more,  at  joint^enant^  or  tenante  in  common,  a  written  notke  to  ^mt, 
adihiBMed  to  all,  and  fcnred  opon  one  only,  will  be  a  good  notice.    Adam^  ibicL 
7  Eait,  $51.^^90,  And  it  teemt  also  that  a  parol  notice  given  to  one  covenant  only 
will  bind  Us  fidlow.    Adams^  ibid.    5  Esp.  196. — Si.  ^'ben  a  corporation  ■ggw^^* 
if  the  tenant,  the  notice  should  be  addrosed  to  the  corporation,  mid  served  upon  it* 
olBcen,  and  a  notice  addressed  to  the  officers  will  not  be  sufficient.    Adams,  130. 
n  Emtf  9tB.  —  S3.  As  to  the  mode  of  servmg  the  notice:  it  miy  be  delivered  to  the 
tenant  personaUy,  or  left  at  bis  usual  place  of  abode,  although  the  same  should  not 
be  upon  the  dembed  premises;  tfaou^  it  seems  doubtful  in  the  latter  case  whether 
the  ferrice  will  be  considered  sufficient,  if  the  person  to  whom  it  is  deiivered  should 
swear,  upon  the  trial,  thi^  no  intimatioo  thereof  bad  ever  been  given  to  die  tenant 
in  possession.     Adams,  ibid.     4  T.  R.  464. —  23.  It  is  much  to  be  imetted,  saj-s 
Mr.  Adams,  that  a  point  of  such  general  importance  to  the  proprieton  of  umd,  should 
not  be  more  clearly  settled;  but  difficulties  arise  upon  both  sides;  for  whilst  on  the 
cme  hand,  it  would  be  an  extreme  hard  case  if  landlords  were  prevented  from  ejecting 
tenants,  who  might  be  absent  fronf  the  kingdom,  or  from  other  causes  incapable  of 
recetvin|^  information  of  the  delivery  of  the  notice;  so  it  would,  on  the  contrary,  be 
eoually  injurious  to  tenants,  if  they  could  be  suddenly  ejected  from  their  pofisessioo» 
wnen,  from  the  fraud  or  nedii^ce  of  those  about  them  they  had  received  no  previous 
intimation  of  the  landlords  intention  to  determine  their  tenancy.    Adams,  121.-^ 
94.  It  was  ruled  by  Lord  EUenborough  at  nisi  prius,  that  a  notice  to  <piit,  addressed  to 
the  tenant  of  the  lessor  of  the  plaintiff  (who  had  underlet  the  premises),  and  served 
on  the  premises,  u{x>n  the  son  of  the  undertenant,  was  improperly  served,  and  the 
plaintiff  was  nonsuited :    No  evidence  was  given  that  the  notice  had  not  reached 
the  lessor's  teiumt,  and  the  action  was  defended  by  the  undertenant.    Doe  d.  Mit- 
chell V.  Levi,  Adams,  121.  n.— 25.  As  to  the ybna  of  the  notice :  it  is  not  necessary  that 
it  should  be  in  writing,  except  when  required  to  be  so  under  some  express  agreement 
between  the  parties.    Adams,  ibid.  Willes,  43.    l  Blk.  535.   5  Esp.  196.   2  Camp.  96. 
'—96.  But  it  is  nevertheless  the  general  practice  to  give  written  notices,  and  it  is  a  pre- 
caution which  should  always,  where  possible,  be  ol»erved,  as  it  prevents  mistakes,  and 
renders  the  evidence  certain  and  correct,  Adams,  ibid. — 27.  It  is  customary  also  to  ad- 
dress the  notice  to  the  tenant  in  possessbn;  and  it  is  perhaps  most  prudent  to  adher^  to 
this  form ;  thoush  if  proof  can  oe  given  that  the  notice  was  served  personally  u|x>n 
him,  it  is  thereby  rendered  unnecessary.    Adams,  122.     4  Esp,  5,  —  28.  Care  should 
be  taken  that  the  words  of  a  notice  are  clear  and  decisive,  wittiout  amb^^uity,  or  ^ving 
an  alternative  to  the  tenant ;  for  although  the  courts  will  reluctantly  listen  to  ob- 
jections of  this  nature,  yet  if  the  notice  be  really  ambiguous,  or  optional,  it  will  be 
sufficient  to  render  it  invalid,  as  far  at  least  as  the  action  of  ejectment  is  concerned. 
Adams,  ibid.  —  29.  The  notice  however  must  contain  a  real,  and  bond  fde  option, 
and  not  merely  the  appearance  of  one ;  though  if  it  appear  dearly  from  tne  words  of 
the  notice  that  the  landlord  had  no  other  end  in  view,  than  that  of  tiutiing  out  the 
tenant,  it  will  be  deemed  a  notice  sufficient  to  found  an  ejectment  upon,  notwith- 
standing an  apparent  alternative.    Thus  the  words,  '  I  desire  you  to  quit  the  pos- 
session, at  Laay«day  next,  of  the  premises,  &c.  in  your  possession,  or  I  Bhall  insist  upon 
double  rent,'  have  been  held  to  contain  no  alternative ;  because  the  landlord  did  nut 
mean  to  offer  a  new  bargain  thereby,  but  only  added  the  latter  words  as  an  emphatical 
way  of  enforcing  the  notice,  and  shewing  the  tenant  the  legal  consequences  of  hold- 
ing over.     Adams,  123.    Dougl.  175.  —  30.  Where  the  notice  was  to  quit  'on  the 
25th  day  of  March^  or  8th  day  of  April  next  ensuing,'  and  was  delivered  before  new 
Michaelmas  day ;  it  was  held  to  be  a  good  notice,  as  being  intended  to  meet  an  hold- 
ing cqmmcncing  either  at  new  or  old  Lady-day,  and  not  to   give  an  alternative. 
Adams,  itdd.    4  Esp.  c.  5.  — 31.  Upon  the  same  principle  the  court  will  not  invalidate 
a  notice  on  account  of  an  ambiguity  in  the  wording  of  it,  provided  the  intention  of  the 
notice  be  sufficiently  certain.    And  therefore  an  impossible  year  has  been  rejected. 
Adams,  124.     7T.R.  63.  — 32.  In  like  manner  where  there  was  a  misdescription  of 
the  premises  in  the  notice,  which  cpuid  lead  to  no  mbtakesi  the  house  being  described 
^  thereir. 
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tkeroi  at  the  Wfttennan^s  Arms  liutead  of  the  Bricklayer's  Anns,  iftid  no  ugn  called 
the  WatfTBum'a  Aims  was  in  the  parish,  the  notice  was  deemed  a  valid  one.  Adams, 
ttd.  4Eip.  c.  1 85.  —  35.  When  a  notice  is  given  to  quit  at  Michaehnas,  or  Lady-day^ 
ItnenUy,  it  will  not  be  deemed  an  ambiguous  notice,  but  will  be  considered  prima 
foeie,  as  expiring  at  new  Michaelmas,  or  new  Lady-day,  open  however  to  explanation, 
that  M  Mjchaemius,  or  old  Lady-day,  was  intended ;  and  if  it  appears  that  the  custom* 
arr  holdh^  where  the  lands  lie,  are  from  old  Michaelmas,  or  Lady-day,  or  even 
tl»t  in  point  of  fact  the  tenants  entered  at  old  Michaelmas  or  Lady-day,  diough  no 
^  cibtom  'exist,  the  notice  will  be  binding  upon  him.  Adams,  ibid.  lEsp.  197« 
sCsmpi  S56.  —  34.  As  to  the  Hme  of  expiration  ol  the  notice :  A  demise  *  not  for  one 
lev  ooly,  bat  from  year  to  year,'  Kas  been  held  to  constitute  a  tenancy  for  two  years 
it  least,  and  not  determinable  by  a  notice  to  quit  at  the  expiration  of  the  first  year. 
AduBs,  1S5.  4  Etft,  31.  et  supra. — Z5.  The  same  interpretation  has  also  been  given 
ID  a  dennse  '  for  a  year,  and  afterwards  from  ^ear  to  year.'  Adams,  ibid.  1 T.  R.  378. 
38a  el  iapra^  —  36.  Though  where  the  demise  was  '  for  twelve  months  certun,  and 
n  moaths*  notice  afterwaiSs,'  it  was  held  at  ftiri  prim,  that  the  tenancy  might  be  de« 
tenmned  at  the  expiration  of  the  first  twelve  months.  Adams,  ibid.  2  Camp.  573.  — 
r.  Where  the  demise  was  to  hold  for  three,  six,  or  nine  years,  generally,  without 
aj  ttipolation  as  to  the  manner  in  which,  or  the  party  by  whom,  the  tenancy  mi^t 
he  detennined,  at  the  end  of  the  third  or  sixth  year,  the  tenancy  was  held  to  be  determine 
shle»  at  the  two  earlier  periods,  at  the  will  of  the  tenant  oiuy,  and  by  a  resular  no* 
tice  to  quit ;  and  that  as  agldnst  the  landlord,  the  demise  operated  as  an  inaefeasible 
oee  fisr  nine  years.  Adams,  1 26.  3  B.  &  P.  399.  7  Ves.  23 1 .  —  38.  If  the  produce  of 
the  demised  lands  take  two  years  to  come  to  perfection,  as  if  it  be  liquorice,  madder^ 
kt^  the  tenaney  will  enure  from  two  years  to  two  years,  and  cannot  be  determined 
tnr  a  nocioe  to  quit  at  the  end  of  the  first  or  third  year.  Adams,  ibid.  2  Blk.  1 171.  — 
39.  It  has  before  been  stated  g^rally,  that  by  the  common  law,  the  notice  necessary 
to  be  ^en  to  a  tenant,  b  a  notice  for  half  a  year  expiring  at  the  end  of  his  tenancy ; 
sad  that  a  notice  ex|nriiiff  at  any  other  period  will  not  be  sufficient.  This  notice  u 
frequently  spoken  of  in  the  booKS  as  a  six  months'  notice,  and  the  distinction  seems  to 
be,  that  when  the  tenancy  expires  at  any  of  the  usual  feasts,  as  Michaelmas,  Christmas, 
Udr-day,  or  Midsummer,  the  notice  must  be  given  prior  to  the  corresponding  feast, 
in  t&e  middle  of  the  year  of  the  tenancy ;  whilst  if  it  expire  at  any  other  period  of  the 
itar,  the  notice  must  be  given  six  calendar  months  previous  to  such  e^^iration* 
Adsos,  127. —  40.  And  though  in  a  report  of  a  MS.  case  in  Esp.  N.  P.  460.,  it  is  said« 
tliit  a  notice  given  on  the  30th  day  of  September,  being  the  day  after  Michaelmaa-day, 
to^  at  Lady-day  following,  was  ruled  by  Heath  J.  to  be  a  sufficient  notice ;  yet,  says 
Mr.  Adams,  some  particular  circumstances,  not  noticed  by  the  reporter,  must,  it  is 
coBoaved,  have  occasioned  the  judge's  decision,  since  the  principle  laid  down  in  the 
Rport  is  in  opposition  to  every  auUiority  upon  the  subject :  probably  the  tenant  en- 
toed  at  oU  Lady-day.  Adams,  126.  n,  —  41.  It  was  once  contended,  that  the  prin« 
dple  that  a  notice  to  quit  must  expire  at  the  end  of  the  year  of  the  tenancy,  did 
aot  estcnd  to  houses  as  well  as  lands,  and  that  in  cases  where  houses  alone  were 
raDccrned,  six  months'  notice,  at  any  period  of  the  year,  would  be  sufficient, 
bat  the  coort  considered  that  the  same  inconvenience  might  arise  in  the  one  casc^ 
« IB  the  other,  since  the  Value  of  houses  varies  considerably  at  difierent  period* 
I'f  the  jnnr;  and  therefore  held,  that  the  tenant  of  a  house  was  entitled  to  the 
«Be  privil^es,  with  respect  to  the  notice  to  quit,  as  the  occupier  of  land. 
AdsHB,  127.  1  T.R.  159.  —  42.  It.should  however  be  observed,  that  this  nde  ex- 
teads,  with  respect  to  houses,  to  those  cases  only  in  which  the  tenancy  enures  as  a 
oeaaacy  from  year  to  year,  and  that  the  notice  reouired  will  rdfer  to  the  ori^iinal 
Uq^  and  be  regulated  by  the  local  custom  of  the  oistrict  in  which  the  house  is  si- 
totted,  whenever  it  happens  that  a  shorter  term  than  twelve  months  is  intended  to  be 
oioted  by  the  iettinc;  although  no  particular  period  be  mentioned.  This  chiefly 
Hipai  in  the  case  of  lodgings;  and  the  custom,  for  the  most  part,  requires  the  same 
face  of  time  for  the  notice,  as  the  period  for  which  the  lodgings  were  originally  tsJ^en; 
tt  a  week's  notice  when  taken  by  the  week,  a  month's  notice  when  tek&i  by  the 
*mh,  and  so  forth.  Adams,  128.  1  Esp.  c.94.  —  43.  A  quarterly  reservation  of 
^«^  not  diqiense  with  the  necessity  of  a  six  months'  notice;  though  it  seema 

either 
that  a 
When 

^fecial  agreement  is  made  between  the  parties,  empowering  ftem  to  determine  the 
'Mwj  by  a  shorter  notice  than  the  one  required  by  the  common  law,  or  obligiin;  them 
to  ghe  eae  for  a  longer  poiod,  the  notice  must,  nevertheless,  expire  at  the  end  of  the 
Tear  «C the  tenancy,  unle«  some  express  agreement  to  the  contrary  be  made;  though 

it 
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it  seems  that  if  it  be  not  'A  teiumcy  from  year  ta  year,  detemoineble  at  a  quarterns  no* 
tice;  butadembe  ^  for.  one  yearonly,  and  then  to  continue  tenant  and  quit  at  a 
quarter's  notice,'  the  notice  may  expire  at  the  end,  though  not  in  the  middle  of  any 
quarter.  1  Taunt.  555.  —  45.  When  the  custom  of  the  country,  vhcre  the  premises 
are  situated,  requires  a  notice  for  a  diflerent  period  than  half  a  year,  as  for  mstance, 
a  tenant  under  the  yearly  rent  of  40i.  is  entitled  by  the  custom  of  London,  to  only  a 
quarterns  notice,  the  custom  will  be  allowed  by  the  court ;  but  it  must  be  strictly 
proved,  and  the  witnesses  must  not  speak  to  opmion,  but  facts.  Adams,  129.  Skin. 
649.  •  Peake'sC.  5Co.Litt.270.b.  n.(l).  —  46.  Difficulties  will  sometimes  arise  as 
to  the  period  of  the  couimencement  ot*  the  tenancy,  and  when  a  regolar  notice  to  quit 
on  any  particular  day  is  given,  and  the  time  when  that  term  besan  is  unknown,  the 
effect  of  such  notice,  as  to  its  being  evidence  or  not  of  the  time  of  the  commencement 
of  the  tenancy,  will  depend  upon  the  pardcular  circumstances  attending  its  deliver}'. 
Adams,  130.  —  47.  If  tne  tenant  having  been  applied  to  by  his  landlord  respecting  the 
time  of  the  commencement  of  his  tenancy,  has  informed  hmi  that  it  began  on  a  certain 
day,  and  in  consequence  of  such  information  a  notice  to  quit  on  that  day  is  ^ven  at  a 
subsequent  period,  the  tenant  is  concluded  by  his  own  act,  and  will  not  be  permitted 
to  prove  that  in  point  of  fact  the  tenancy  has  a  different  commencement ;  nor  is  it 
material  whether  the  information  be  the  result  of  design,  or  ignorance,  as  the  landlord 
is  in  both  instances  equally  led  into  an  error.  Adams,  150.  3  Esp.C.  635.  —  48.  In 
like  manner  if  the  tenant  at  the  time  of  the  delivery  of  the  notice,  assent  to  the 
terms  of  it,  it  will  waive  any  irregularity  as  to  the  penod  of  its  expiration;  but  such 
assent  must  be  strictly  proved ;  thus  the  words,  '  I  pay  rent  enough  already,  and  it  is 
hard  to  use  me  thus,'  have  been  held  not  to  amount  to  an  acceptance  of  die  notice, 
but  to  be  merely  the  words  of  an  angry  man.  Adams,  ibid.  4  T.  R.  36  !•  — -  49.  It  was 
formerly  held,  that  a  notice  to  quit  on  any  particular  day,  was  always  prtrnd/acie  evi- 
dence of  a  holding  from  that  day ;  but  this  doctrine  is  now  explodect,  and  no  such  pre- 
sumption will  arue  unless  the  ciehvery  be  to  the  tenant  personally,  and  he  then  read 
the  contents,  or  they  be^expluned  to  him,  without  any  objection  bding  made  on  his 
part  as  to  the  time  of  the  expiration  of  the  notice ;  though  if  the  delivery  be  attended 
with  these  circumstances,  the  proof  of  the  time  of  the  commencement  of  the  tenancy, 
will  still  be  thrown  upon  the  tenant.  Adams,  131.  1  T.R.  161.  2  Camp.  387.  647. 
13  East,  405.  —  50.  When  the  landlord  is  ignorant  of  the  time  when  the  term  of  his 
tenant  commenced,  a  notice  to  quit  is  sometimes  given,  not  specifying  any  particular 
«day,  but  ordering  the  tenant  in  general  terms  to  quit  and  deliver  up  the  possession  of 
the  premises  '  at  the  end  and  expiration  of  the  current  year  of  his  tenancy  thereof^ 
which  shall  expire  next  after  the  end  of  one  half  year  from  the  date  of  the  notice.' 
Adams,  ibid.  2  Esp.  C.  589.  —  51.  And  since  the  overruling  of  the  doctrine,  that  a 
notice  to  quit  on  any  particular  day,  is  prima  facie  evidence  of  a  holding  from  that 
day,  it  is,  periiaps,  tne  most  prudent  plan  to  give  such  general  notice,  whenever  any 
doubts  exist  as  to  the  time  of^the  commencement  of  the  tenancy ;  or,  as  will  hereafter 
appear,  the  substantial  time  of  the  entry  upon  the  lands.  Adams,  132.  —  52.  The 
omif  of  provine  the  time  when  the  tenancy  commenced,  will  still,  however,  be  thrown 
upon  the  landbrd,  unless  any  special  circumstances  attending  the  delivery  of  the  no- 
tice take  the  case  out  of  the  general  rule.  Thus,  where  a  general  notice  was  de- 
livered on  the  22d  of.  March,  to  quit  at  the  expiration  of  the  current  year,  &c  and  on 
the  16th  of  January  following,  a  declaration  in  ejectment  was  delivered  to  the  tenant, 
laying  the  demise  on  the  1st  of  November,  and  the  tenant  on  the  receipt  of  this  de- 
claration made  no  objection  to  the  notice  to  quit,  nor  set  up  any  right  to  the  posses- 
sion of  the  premises,  but  said  that  he  should  go  out  as  soon  as  ne  could  suit  nimself 
with  another  hoose ;  it  was  ruled  at  mtipnuSf  that  these  circumstances  were  prtm4 
facie  evidence  of  A  holding  from  Michaelmas.  Adams,  132.  2  Camp.  559. —  55,  When 
a  remainder-man  receives  rent  from  a  person  in  possession  under  a  lease  granted  by 
by  the  tenant  for  life ;  but  void  against  the  remainder-man,  and  thereby  creates  a  te- 
nancy from  year  to  year,  the  time  at  which  a  notice  to  quit,  given  by  such  remainder- 
man must  expire,  will  be  reflated  by  the  terms  of  the  lease,  and  not  by  the  time  of 
the  death  of  the  tenant  for  life.  Adams,  133.  7  T.  R.  478.  1 T.  R.  1 59^  1  H.  Bl.  97. 
—  54.  And  the  principle  is  the  same  if  the  tenant  hold  under  a  parol  lease  void  by  the 
statute  of  frauds.  5T.R.'47i.  —  55,  From  which  cases  it  seems»  that  if  there  be  a 
lease  for  years,  commencing  on  one  day  and  terminatinp  on  another,  a  tenancv  created 
1^  the  landlord's  receipt  of  rent,  afber  the  expiration  of  the  lease,  will  be  held  to  com- 
mence at  the  latter  day.  Adams,  134.  -^  56^  It  seems .  also  that  this  principle  extends 
to  persons  comii^  into  possession  after  the  expiration  x>f  the  lease,  as  assi^ie^  of  the 
lessee  or  his  assigns.  Adams,  134.  5  Esp.  1 73.  —  57.-  And  where  a  tenant,  whp  held 
over  after  the  expiration  of  a  lease,  had  been  a  tenant  from-  year  to  year,  previously 
to  ^e  commencement  of  the  lease,  and  the  time  of  the  expiation  w  such  prior  te- 
nancy, was  different  irom  the  time  of  the  expiration  of  the  tenancy  under  the  lease, 

2  he 


Tenant^  yeofsu:  ;9* 

(G  12.)  What.shall  not  be  agood  determination. 

Bat  it  shall  not  be  a  good  limitation  of  the  determination  of  a  lease, 
if  tbe  reference  be  to  a  tiling  possible,  or  casual,  which  has  not  express 
certainty :  as,  ,{br  so  maoy  years  as  an  infant  en  ventre  sa  mere  shall 
five.    Semb.  6  Co.  35.  b. 

Or,  for  so  many  years  as  till  issue  en  ventre  sa  mere  shall  come  to  full 
age.    6  Co.  35.  b.  {q) 

So, 


be  vit  ncmthdess  considered  as  holding  on  according  to  the  tenancy  created  by  the 
late.  Adams,  ibid.  1 1  East,  312.  —  58.  When  the  demise  is  by  parol,  and  in  general 
ttnn,  as  to  b^d  from  Michaelmas  to  Michaelmas,  it  will  be  primd  facie  considered  as 
a  bd£ng  from  New  Michaelmas  to  New  Michaelmas ;  bat  it  a  notice  to  ouit  at  Old 
Mirhiriinas  be  given,  evidence  is  pdmissible  to  shew,  that  by  the  custom  of  tne  country 
vhefe  the  lands  lie,  such  tenancies  commence  at  Old  Michaelmas,  and  the  notice  will 
then  be  mSdent ;  bat  such  evidence  will  not  be  admitted  if  the  original  demise  be  by 
deed  to  hold  *  finmi  the  feast  of  St.  Michael,  Sec*  though  the  tenancy  be*  created  by  a 
Idding  over,  after  tbe  expiration  of  the  term,  and  the  original  entry  was  at  Old 
MiAarimas,  AdaoM,  135.  lEq).  C.197.  2Camp.  S56,  11  East,  312.— 59.  A 
teaiat  lomettmes  enters  upon  diflerent  parts  of  the  land  at  different  periods  of  the  j^ear, 
akhoQili  all  are  oontainea  in  one  demise,  and  the  notice  to  quit  must  then  be  ^ven 
vitfa  refeKDee  to  the  tabstanttal  time  of  entryi  that  is  to  say,  with  reference  to  the  time 
of  eotnr  on  tibe  substantial  part  of  the  prenuses  demised ;  no  notice  being  taken  of  the 
tmt  m  entry  on  the  other  parti  which  are  auxiliaries  only,  though  the  tenant  will  be 
oUiged  to  mut  tiiem  at  the  respective  times  of  entry  thereon.  Adams,  ibid  6  East, 
ito.^fla  This  substantial  time  of  entry, 'it  has  been  contended,  must  be  determined 

ithe  times  when  the  rent  is  payable,  &c. ;  bat  it  is  holden  to  depend,  either  upon 
geacral  cuatom  of  die  country  where  the  lands  lie,  or  upon  the  relative  value  and 
inponance  of  the  diflerent  parts  of  the  demised  premises ;  and  of  these  facts.-  it  is-  the 
pnvkoe  of  thet  juiy  to  detemune.  Adams,  136.  2  Blk.  1224.  6  East,  120.  7  East, 
i5l.  11  East,  49e.  — 61.  As  to  the  waher  of  a  notice  to  quit:  The  acceptance  of 
mo,  aconmig  subse^entlv  to  the  expiration  of  the  notice,  is  the  most  usual  means  by 
vtnchawaiver  otitis  produced,  but  tnc  acceptance  of  such  rent  is  open  to  explanation, 
aod  it  is  the  provinoe  of  the  jury  to  determme  with  what  views,  and  under  what  cir- 
fmitices,  tne  rent  is  paid  and  received.  Adams,  139.  —  62.  If  the  money  be  taken 
*ommepamte,  aa  f|  compensation  for  the  trespass,  or  with  an  express  declaration  that 
tk  notice  is  not .  thereby  intended  to  be  waived^  or  accompamed  by  other  circum- 
ttiaces  which  maytnduoe  an  opinion  that  the  landlord  did  not  intend  to  continue  the 
tenacy,  no  waiver  will  be  produced  by  the  acca^tance;  the  rent  must  be  paid  and 
RCfiffcd  a*  rent,  at  the  notice  will  remain  in  force.  Ilnd.  Cowp.  243.  2  Camp, 
St7.  6T.R.Sl9.-^63.  The  notice  may  also  be  waived  by  other  aacts  of' the  land- 
M;  bnt  th^  are  all  open  to  explanation,  and  the  particular  act  will,  or  will  not,  be 
^viifcrof  tlie  notice,  accor^nip  to  the  circumstances  which  attend  it.  Adams,  140. 
tEa«,236.  Doe,  dl  Digby  «.  Steele,  Adams,  141.  n.  l  T.  R.  63.  10  East,  13.  — 
H.  In  cases,  however  where  the  act  of  the  landlord  cannot  be  qualified,  but  must  of 
Kcenty  be  taken  as  ta  confirmation  of  the  tenancy  as  if  he  distrain  for  rent  accruing 
ifa  the  ex|MrBtion  of  the  notice,  or  recover  in  an  action  for  use  and  occupation,  the 
Mtitt  will  of  GOUKe  He  waived.  Adams,  142—144.  1  H.  Blk.  311.-65.  But  it  seems 
data  pending  action  ^r  saeh  nse  and  occupation  will  not  be  sufficient  to  invalidate  the 
notice.  Aduns^  dnd.  1  T.  R,  378.  —  66,  By  8  Ann.  c  14.  s.  6.&7.,  a  landlord  is 
*lo«ed  to  cKstnin  within  nx  calendar  months  after  the  determination  of  a  lease  for 
^  far  vean,  or  at  will,  protided  his  own  dtie  or  interest,  and  the  possession  of  the 
tenant,  nom  whom  such  rent  became  due,  be  continuing. 

iq)  1.  a,  my%  Lord  Coke^  l  Inst.  45.  b.  the  parson  of  D.  make  a  lease  of  his  glebe  for 
*o  iMByyeM^as  he  shall  be  parson  there,  this  cannot  be  made  certain  by  any  means, 
&r  nothing  is  more  uncertain  than  the  time  of  death. — 2.  To  which  the  Annotator  sub- 
jooi,  bot  if  lively  is  made  on  such  a  lease,  perhs^s  it  may  be  sufficient  to  pass  a  free- 
■U  to  the  lessee  during  the  life  or  incumbency  of  die  lessor.  See  New  Abr.  tit 
l^^Bs. — 8.  But,  eonthmfes  Lord  Coke,  if  he  make  a  lease  for  three  yeara,  and  so  from 
t^fean  to  tbfipe  fBU%  so-kxir  as  he  shall  be  parson,  this  is  a  good  lease  for  six 
?*■%  if  he  conrinue  pawon  so  vmf,  first  for  wee  years,  and  after  that  for  three 
JM;  and  lor  the  residue  uncertam.  —  4.  To  which  the  Annotator  from  Hal.  MSS. 
-*  But  nd.  Noy,  fol.  1 43,  n.  635.  LeMe  firom^hree  yetn  to  three  years  till  the 

expir- 
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So,  if  a  lease  be  till  20L  he  ;'0celved  out  of  the  profits  of  land,  which 
is  205.  a  year.     6  Ck>.  35.  b. 

(G  13.)  When  a  lease  shall  be  void. 

But  a  lease,  (r)  which  cannot  take  effect  in  interest  except  by  possi- 
1)ility,  if  it  be  not  an  estoppel,  shall  be  void  {s) :  as,  if  tenant  in  fee 
leases  by  parol  to  A.  for  nine  years,  and  the  same  day  to  B.  for  nine 
years,  the  lease  to  B.  shall  be  void.     PI.  Com.  432.  (t) 

But  a  lease  by  a  bishop,  &c.  confirmed  by  dean  and  chapter,  shall 
not  be  void  by  his  death,  though  it  be  not  pursuant  to  the  st  32  H.  8. 

Nor,  a  lease  by  a  parson,  or  vicar,  if  it  he  confirmed  by  patron  and 
ordinary.     R.  2  Lev.  61. 

expiration  of  ten  yean  shall  be  a  lease  for  nine  years,  and  the  law  rejects  the  last  year 
because  not  computed  by  three.  —  5.  He  adds,  see  New  Abr.  dt.  Leases.  L.  5.  p.  455. 

(r)  1.  A  lease  for  years  reserving  rent  after  the  rate  of  isl.  a-^'ear,  is  void  for  un- 
certainty. 4  Mod.  78.  —  2.  And  if  A.  seised  of  land  in  fee,  lease  it  to  B.  for  ten  years, 
and  it  is  agreed  between  them  that  B.  shall  pay  to  A.  lool!.  at  the  end  of  the  said  ten 
years,  and  that  if  he  do  so,  and  shall  pay  the  said  100^.,  and  100/.  at  the  end  of  every 
ten  years,  that  then  the  said  B.  shall  have  a  perpetual  demise  and  grant  of  the  premises 
from  ten  vears  to  ten  years  continually,  following  ertra  memorium  honmum^  4^.  tfais, 
although  It  be  a  good  lease  for  the  first  ten  years,  is  void  as  to  all  the  rest  for  uncer- 
tainty. Shep.  'Touch.  275.  -^5.  So  if  the  lessor  erant  the  land  to  another  to  have  and 
to  hold  to  turn  for  and  during  all  the  residue  of  the  term  of  one  hundred  years  that 
shall  be  to  come  at  the  time  of  the  death  of  the  grantor,  this  is  void  for  uncertainty; 
though  had  he  granted  all  his  estate,  or  term,  or  interest,  it  had  been  otherwise. 
Ibid.  874. — 4.  So  it  is  said  if  a  lease  be  made  to  A.  for  eighty  years,  if  he  live  so  Ions, 
and  if  he  die  within  the  said  term  or  alien  the  premises,  that  then  his  estate  shfSl 
cease ;  and  then  he  doth  further  by  the  same  deed  grant  and  let  the  premises  for  so 
manv  years  as  shall  remain  unexpired  after  the  death  of  A.  or  alienation,  to  B.  for  the 
residue  of  the  said  term  of  eighty  years,  if  he  shall  live  so  long;  in  this  case  the  lease 
to  B.  is  void;  for  after  the  death  of  A.  the  term  is  at  an  end;  but  if  he  say  for  the 
residue  of  the  ei^ty  vears,  it  is  otherwise.  Ibid. — 5.  So  a  lease  made  to  another  until 
a  child  in  its  mothers  belly  shall  come  to  the  age  of  twenty-onevears,  is  not  good. 
Ibid.  —  6.  So  if  A.  make  a  lease  to  B.  for  so  many  years  as  A.,  and  B.,  or  either  of  them 
shall  live,  not  naming  any  certain  number  of  years,  this  cannot  be  a  ^^od  lease  for 
years.  Shep.  Touch.  275. — 7.  So  if  the  parson  of  Dale  make  a  lease  of  his  glebe  for 
M>  many  years  as  he  shall  be  parson  there;  this  is  not,  neither  are  there  any  means  to 
make  it,  certain;  and  yet  if  a  parson  shall  make  a  lease  from  three  years  to  three  jrears 
so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  six  years,  if  he  continue  parson  ao 
long,  and  for  the.reddue  void  for  uncertainty.  Ibid.  —  8.  So  if  I  make  another  a  lease 
of  land,  until  he  be  promoted  to  a  benefice,  tlus  is  no  good  lease  for  years,  but  void  for 
uncertainty.  Ibid.  —  9.  So  if  I  have  a  niece  of  land  of  the  value  of  20^  per  oniiimi, 
and  I  make  a  lease  of  it  to  another,  untu  he  shall  levy  out  of  the  profits  thereof  lOQl., 
this  is  no  good  lease  for  years,  but  void  for  uncotaintv ;  though  if  I  have  a  rent  chaige 
of  20^  per  annuntj  and  let  it  to  another  until  he  sludl  have  levied  100^,  tins  is  a  good 
lease  for  five  years.  Ibid. — 10.  And  note,  that  in  all  thtee  cases  of  uncertain  leases 
made  with  limitations  as  aforesaid,  as  until  such  a  thing  be  done,  or  so  long  as  such  a 
thing  continue,  &c.,  if  livery  of  seisin  be  made  upon  them,  they  may  be  good  leases  for 
life,  determinable  upon  these  contingencies,  albeit  they  be  no  good  leases  for  years. 
Ibid. 

(«)  If  lands  be  leased  under  an  entire  rent,  parcel  of  which  the  lessor  has  no  title 
to  demise,  as  where,  being  demiseable  under  a  power,  he  hasn^lected  to  pursue  it; 
the  lease  is  void  pro  tmUo  only,  and  the  rent,  being  rent^service,  is  apportionable. 
2M.&&276. 

(t)  Semble,  that  if  pending  a  lease,  a  new  lease  not  undc^  seal,  to  commence  befi>re 
the  first  has  expired,  Imt  to  continue  beyond  the  day  of  its  expiration,  be  made,  it  not 
only  passes  no  present  interest  (for  the  only  present  interest  it  can  pass  is  a  reversioiiy 
and  for  that  a  deed  it  requisite)  but  it  will  not  ttke  eflfect  firom  the  expiration  of  the 
fint    4  M.  &  S.  5a 
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&^  a  lease  to  A.  for  three  lives,  if  the  lessor  demises  to  B.  for  life, 
which  term  shall  commence  after  the  death,  surrender,  or  forfeiture 
of  the  three  lives,  it  shall  be  good,  and  the  words,  which  term,  &c.  re- 
jected   R.  Cro.  EL  269.  (ii) 

(G  14.)  What  interest  the  lessee  has  before  ^ntry. 

If  a  lease  be  made  to  commence  immediately,  the  lessee  has  in  him 
i^krmt  termini  before  his  entry,  and  may  grant  it  to  another.  Co.  L. 
46.  Ik  270,  b.     R.  Jon.  8. 

So,  if  it  be  made  to  commence  at  a  future  day. 

And  if  the  lessee  dies  before  entry,  his  executor  or  administrator 
Buy  enter.     Co.  L.  46.  b. 

So  the  lessee  or  his  executor  may  enter,  though  the  lessor  dies  be- 
Sire.    Co.  L.  46.  b. 

So,  if  a  lease  be  to  be  several  persons,  and  one  of  them  dies,  liis 
interest  survives.   ^Co.  L.  46.  b. 

So  a  release  by  the  lessor  to  the  lessee,  before  his  entry,  or  befi>i*e 
kis  term  commenced,  extinguishes  the  rent  reserved.     Co.  L.  270.  a. 

So,  if  the  lessor  grants  the  reversion,  and  the  lessee,  before  entry, 
•ttoms:  the  grant  of  the  reversion  will  be  good.     R.  Jon.  8. 

What  interest  a  lessee  for  years  has  by  a  limitation  in  perpetuity, 
or  upon  trust-     Vide  in  Chancery,  (4  G  2.  5.  — 4  W  21.) 

What  estate  of  a  lessee  determines  by  forfeiture.  Vide  in  Forfeiture, 
(Al.) 

When  lie  shall  be  punished  for  waste.  Vide  in  Waste,  (A  2.  —  C.  4. 
5.-F2,) 

(G 15.)  What  interest  the  lessee  has  after  entry,  {x) 

As  to  reservation  of  rent  upon  a  lease.    Vide  Rent,  (6  1,  &c.) 

How 


(>)  An  flig;reement,  not  under  seal,  that  the  lessor  shall  not  turn  out  the  tenant  so 
^  n  he  paid  the  rent,  is  invalid,  since  the  tenancy  created  by  it  would  not  be  deter- 
niufaie  10  loag  as  the  tenant  complied  with  the  term  of  the  agreement,  and  would 
^^oefivt  operate  as  an  estate  for  life,  which  can  only  pass  by  deed.    8  East^  165. 

[*)  1.  Leues  for  a  determinate  period  of  time  and  at  will  stood  formerly  upon  a 
<oy  <fiilerait  footing  to  what  they  stand  at  present ;  and  an  agreement  between  the 
pnifnetor  of  land,  and  another,  that  the  latter  should  enjoy  it  for  years,  or  at  nill, 

rer  with  his  entry  thereon,  (tid  not  then,  as  now  it  does,  pass  to  him  any  interest 
rer  in  the  land,  but  the  agreement  was  considered  as  a  mere  executory  contract, 
^  tile  breKh  whereof  the  party  might,  if  it  was  under  seal,  recover  a  compensation  ' 
B  daanges.  If  any  other  proof  than  the  assertions  of  authority,  as  tliey  are  met 
*^  in  &  books,  was  necessary  to  eltablisli  this  position,  the  following  drcumstanceii 
^^  be  idduced  in  aid.  —  9.  Firsst,  the  ceremony  of  delivering  seisin,  which^  till  the 
"^0^  fimns  of  conveyancing  were  invented,  was  performed  by  the  owner  upon  the 
V^  of  a  freehold  estate,  did  not  obtun  in  creatine  these  interests.  Now  us  there 
^nsts  ]irecisehr  the  same  reason  that  solemnity  should  accompany  the  ^ft  of  exclusive 
F^'vcKioii,  whether  it  be  for  a  certain  or  an  uncertain  penod,  the  question  occurs, 
*^^  then  arose  this  difierence?  And  it  seems  plainly  from  this;  possession,  or  an 
<<ae  b  the  land,  was  not  conferred  by  a  lease  for  years  or  at  will.  —  3,  Secondly, 
tW  tom  <  freehold'  signifies  the  possession  of  a  freeman,  in  contradistinotton  to  that 
^^'fpncjr  of  land,  which  was  oermitted  to  a  villain  by  his  lord.  Now  the  grant  of  ex- 
duare  poMeaion  to  a  villain  fqr  any  duration  of  time,  enfranchised  him,  so  that  if  leases 
w  ytan  nd  at  will  in  former  times,  conferred  upon  the  lessee  exclusive  possession, 
^ittoests  would  have  been  as  descaving  the  cnaracteristic  '  the  possession  or  pro* 
f^o^sfteeiiian*  as  any  others  which  may  be  mentioned.  But  the  welUkiiown  fact  is, 
V4L.IV.  H  ;h*t 
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Mow  rent  shall  be  recovered  by  action.  Vide  Dett^  ( A  5.  7.  *—  B  — 
C— D  — E— F)~Rent,  (Dl.  &c) 

Hoir,  by  distress,  or  re-mtry.  Vide  Distress,  per  totunu  —  Condi- 
tion, (O  3,  &c)  —  Rent,  (D  S.  &c.) 


that  no  estate^  but  those  for  Ufe  or  of  inheritance,  have  ever  been  characterised  by 
that  appellation.  The  regular  consequence  therefore  is,  that  ^;rants  of  land  for  these 
last-mendoned  kinds  of  interest,  alone  gave  the  grantee  the  privil^e  of  exdunve  occu- 
pation.—  4.  Thirdl;^,  the  rule  fonneriy  was,  that  a  freeholder  who  had  leased  the  land 
for  years  could  not  in  contemplation  of  law  enter  fordbly  upon  die  lessee,  and  for 
thb  reason,  because  the  freeholder  was  regarded  as  in  possession  of  the  land  not* 
withstanding  the  lease.  48  Edw.  3.  Hu.  12.  p.  6.  —  5.  And  in  pleading  a  re- 
version upon  a  lease  for  years,  the  form  is  to  all^  that  the  reversioner  (having  a 
fee-simple)  was  seised  in  hit  demesne  as  of  fee,  that  is,  that  he  is  actually  pos- 
sessed, d  H.  6.  M.  SI.  p.  45.  —  6.  Fourthly,  in  fonner  times,  if  a  lessee  for  years 
had  been  disseised,  or,  to  speak  with  greater  accuracy,  dispossessed,  (Long  Quinto,  J5.) 
the  lord  might  immediately  have  had  an  assize,  or  other  possessor^  action,  to  recover 
the  land.  9  Rep.  105. — 7.  Fifthly,  if  one  seised  of  an  estate  in  fee-simple  leased 
it  for  years,  and  died,  the 'rent  b«ng  arrear  and  the  term  cqptinuing,  the  persona! 
representative  of  the  deceased  landlord  was  at  common  law  entitled  to  recover  the 
arrears  by  action;  whereas  had  the  lease  been  for  a  freehold  estate,  he  could  not 
have  claimed  the  rent  due  so  long  as  the  tenure  lasted,  because  during  that  time  the 
arrears  were  accounted  thinss  real,  and  therefore,  constituted  no  part  of  the  personai 
estate.  —  8.  Sixthly,  leases  for  years  and  at  will  are  termed  chattels,  and  filing  under 
that  description  are  forfeited  upon  outlawry  in  a  personal  action.  (9  H.  6.  Trin.  15. 
p.  s.  Vide  rletl.  164.)  But  even  arrears  of  rent  due  upon  a  freehold  tenure  are  noC 
(Winch  58.  Hutt.  54.)  And  again,  a  tenn  of  years  mavbe  sold  under  a  writ  of  ^•/o-  — 
9.  Seventhly,  it  is  in  one  case  made  a  question,  whether  rent  reserved  upon  a  lease 


for  years  be  rent  service,  (9  Edw.  4.  Easter,  1.  p.  1.)  though  the  question  has  been  long 
ago  settled  in  the  affirmative,  (u  Rep.  57.)  in  anodier,  whether  tenant  for  ^ears 
sball  do  fealty.  (9  H.  6.  M.  21.  p.  45.  Vide  20  H.  6.  East,  27.  p.  30.,  et  vide  10  H.  6. 


M.  44.  p.  13.  that  neither  lessee  for  years,  nor  lessee  at  will  shall  do  fealty;  but  see 
40  Edw.  3  Trin.  17.  p.  34.  the  reporter's  spte;  vide  5  H.  5.  Hil.  30.  p.  12.;  and  in 
Keilw.  128.  ca.  94.  they  speak  of  bailing  land  for  years.)  In  a  third  whether  tenant  for 
years  can  accept  a  release.  (Vide  etiam  21  H.  6,  Easter,  4.  p.  37.  7  Edw.  4.  Hel.  7. 
p.  27.  In  48  Edw.  3.  M.  8.  p.  25t  it  is  said,  tenant  at  will  has  no  interest  in  the  land, 
fior  can  any  rent  be  reserved  upon  such  a  tenancy.^  In  a  fourth  whether  rent  upon  a 
lease  for  years  can  be  apportioned.  —  10.  And  lastly,  recourse  might  always  have  been 
had  to  an  action  of  debt  to  recover  arrears  of  a  duty  reserved  upon  a  lease  for  years, 
but  not  for  rent  due  upon  a  freehold  tenure  whilst  such  tenure  lasted ;  and  again  the 
remedies  fof  recovering  arrears  of  the  latter  description  could  not  be  resorted  to  in 
order  to  campel  payment  of  those  of  the  former  kind.  An  action  of  debt  is  instituted 
to  recover  a  personal  chattel,  namely,  goods  or  a  sum  of  money ;  now  rent  is  a  thing 
real^  and  cannot  be  obtained  in  a  personal  suit ;  therefore  to  permit  the  arrears  of  a 
duty  reserved  upon  a  lease  for  years,  to  be  recovered  in  action  of  debt,  is  to  decide 
that  tliey  are  personal  chattels,  and  consequentlv  that  by  such  a  ^ease,  excluave  pos- 
session was  not  in  fonner  times  conferred ;  for  u  it  had  been,  then  the  remuneration 
to  be  yielded  must  have  ensued  the  nature  of  the  thing  ^nted,  and  like  that  have 
been  real.  It  may  be  observed  further,  that  at  the  expiration  of  a  freehold  tenure  the 
arrears  of  rent  lose  their  property  tpui  rent,  bec6me  personalty,  and  mieht  at  common 
law  be  recovered  by  action  of  debt;  and  if  the  party  entitled  to  them  ^ed,  they  went 
to  his  personal  representative,  but  had  the  tenure  continued,  the  case  would  have  been 
otherwise.  19  H.  6.  M.  49.  p.  29.  Kcilw.  112. —  11.  Which  considerations  may,  per- 
haps, serve  to  remove  the  dimculty  su^eested  by  the  learned  Annotator  on  Co.  Litt., 
who  observes,  that  the  common  law  did  not  allow  debt  for  rent  on  freehold  leases 
whilst  they  continued,  is  certain,  though  the  reason  is  not  quite  '  so  clear.*  (Co.  Litt.  47. 
n.  267.)  If  it  is  assumed,  that  arrears  of  rent  reserved  upon  fre^old  and  chattel  in- 
terests are  of  the  same  nature,  so  that  as  well  in  the  former  as  in  the  latter  instance 
they  are  things  real,  the  cKfliculty,  it  should  seem,  would  be  to  discover,  how  the  law 
ever  came  to  allow  debt  for  arrears  of  the  latter  description. 

(H)  Cenmit 
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(H)  Coiant  at  Ml 

(H  1.)  Who  shall  be. 

Tenant  at  will  is,  when  a  man  lets  (y)  lands  to-  another,  without 
limiti^  any  certain  or  determinate  estate.     Litt  S.  68.  {z) 

AmTk  may  be  by  escpress  words ;  as,  if  A.  lets  land  to  another^ 
jiumdiu  ambabus  partibus  placueriL 

Or,  quamdiu  the  lessor  pleases :  for  by  implication  of  law  it  shall 
be  It  the  will  of  both ;  for  it  cannot  be  at  the  will  of  the  lessor  only. 
Co.  L.  55.  a.     IL  Mo.  775. 

So,  if  it  be,  quamdtu  the  lessee  pleases :  for  it  shall  be  at  the  will  of 
both.    Co.  L.  55.  a. 

If  it  be,  de  anno  in  annum  quamdtu  amhabus  partibus  placuerit ;  after 
two  years  it  shall  be  at  will.     6  Co.  S5.  b. 

Soj  if  lessee  ^r  years  of  a  house  grants  all  his  house  to  B.  without 
Bore;  B,  shall  have  it  at  will.     R.  2  Leo.  78. 

If  a  man  grants  the  rents  and.  profits  of  land  to  B.  the  grantee  shall 
be  tenant  at  will.     Cart  60. 

So,  if  a  man  alters  and  enjoys  land  by  consent  of  the  owner;  he 
sball  be  tenant  at  will  to  him,  (a)  though,  there  be  not  any  express 
lease  at  will :  as,  if  A.  makes  a  charter  of  feoffinent  to  B.,  and  delivers 
the  deed  to  him,  bnt  does  not  make  livery,  B.  shall  be  tenant  at 
will:  for  he  entered,  and  had  the  land  by  consent  of  A.  Lit  S.  70. 
lRoL859. 1.  21.     Ray.  147. 

So^  if  A.  leases  for  life  to  6.  and  does  not  make  livery ;  B.  shall  be 
toantat  wilL     1  Rol.  859. 1.  17. 

So^  if  tenant  in  tail  covenant&^  upon  the  marriage  of  his  son,  td 
Mifir  a  Gonmion  recovery,  to  me  use  of  the  son  in  tail,  and  the  son 
eolers,  thouefa  the  common  recovery  was  not  suffered;  he  shall  be 
tenant  at  wfll.     R.  Cro.  Car.  S05. 

So,  if  a  mor^agee  covenants  tliat  the  mortgagor  shall  take  the 
pn)fit5  till  de&uk  of  payment;  he  shall  be  tenant  at  will  to  the 
nwfftgagee.     2  Cro.  660. 

Or,  that  the  mor^agor  and  his  heirs  shall  take  the  profits;  the 
bcir*  after  the  death  of  his  ancestor,  shall  be  tenant  at  will. 

ifi  In  twiancics  at  will  the  rent  becomes  due  in  consideration  of  thd  occupation ; 
vbdi,  it  B  fiud,  must  therefore  be  aTerred.  Ld.  Ravm.  171.    Salk.  209. 

[t)  1.  Tenant  at  urill,  says  Littleton,  is,  where  lanos  or  tenements  are  let  by  one  man 
to  aaolher,  to  hanre  and  toh<^d  to  him  at  the  will  of  the  lessor. — s.  Lord  Coke  comment- 
^c  upon  this,  says,  it  is  r^ulariy  true,  that  every  lease  at  will,  must  in  law  be  at  the 
«u  of  both  parties  and  therefore  when  the  lease  is  made,  to  have  and  to  hold  at  the 
vin  of  the  lessor,  the  law  implieth  it  to  be  at  the  will  of  the  lessee  also. — 5,  The  Anno- 
titor  sobjoins  from  H^,  MSS.  21  H.  6.  37.  Lease  for  years  with  proviso  that  lessor 
■tfaiterathiswill,baleaseat  wilLPerPast.  — 4.  si  H.  6.57.  A.  grants  to B. that 
W  Bty  sow  A.'8  land,  which  is  done  accordingly ;  vet  A.  shall  have  the  emblements,  be- 
aaseB.hatfa  not  an  interest.  Per  Past.  —  5.  He  adds,  see  accord,  as  to  the  former  case, 
14  H.  8. 12.  And  by  YelvertonJ.  in  Litt.  Rep.  255.&HetI.  128.— 6.  In  Burr.  Rep.  1609. 
it  ii  toii^  that  in  me  country,  leases  at  will,  in  the  strict  legal  notion,  bdng  found  ex- 
DOMiyiDcoiiTenient,  exist  only  notionally. — 7.  But,say8the  Annotator,this  observation 
IpKune,  means,  not  that  estates  at  will  may  not  arise  now  as  well  as  fomteriy,  but 
<Af  that  it  is  no  longer  unud  to  create  such  estates  by  expreit  words,  and  that  the 
F^eo  incline  strongly  against  implymg  them. — S.  He  adds,  see  2  Blk.  Com.  147. 

C«)  Bac  Abr.  Leases,  L.  3. 

(^  LjSatt.  2SS.  — 8.  So  if  one  demises  a  tenement  to  another,  exceptiiu(  the  new 
mse  fii»r  fab  habitation,  when  he  pleases  to.stay  there,  and  at  other  times  for  the  use 
^  tile  Icsec^  the  lessee  has  the  new  house  as*  tenant  at  will.  4  Mod.  9. 

H  2  So, 
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So»  if  die  mortgagor  demises  to  A.,  his  esaecutors  and  assigns,  he  shall 
be  tenant  at  will  to  the  assignee.     Skin.  424. 

So,  if  he  demises  to  A.  without  more,  who  assigns  to  B.  he  shall  be 
teiiant  at  sufierance  to  B.     Skii^  424. 

So,  if  tenant  in  fee  makes  a  lease  to  attend  the  inheritance,  and  after-', 
wards  enters  and  takes  the  profits ;  he  shall  be  tenant  at  will  to  his 
lessee.     R.  1  Sid.  849. 458.     1  Vent.  80.  .        .       .  " 

So,  if  he  makes  a  feoffment  to  the  intent  of  performing  his  will,  and 
afterwards  takes  the  profits ;  he  shall  be  tenant  at  will  to  his  feofifee. 
Lit,  S.  462. 

if  he  makes  a  feofiment  upon  trust  for  A.,  who  enters;  A.  shall  be 
tenant  at  will  to  the  trustee.     Cart.  60. 
..  Though  A.  be  not  a  paity  to  the  deed.     Cart.  60. 
'  So,  if  a  mortgagor  or  other  who  enters  by  consent,  makes  a  lease  fbr- 

Jears,  and  the  lessee  enters,  claiming  nothing  but  his  lease;  he  is  not  a 
isseisor:  but,  if  his  rent  is  paid  and  accepted,  he  shall  be  a  tenant  at- 
will.     2  Cro.  660.     R.  Cro.  Car.  306. 

And  if  the  mortgagor  enters  after  the  lease  determined,  he  shall  be« 
tenfint  at  will  again  to  the  mortgagee.     R.  2  Cro.  660.     Bridg.  IS. 

So,  if  tenant  for  years  continues  aft;er  his  term,  and  his  rent  is  paid 
anil  accepted  as  before,  he  shall  be  tenant  at  will.     Per  Roll,  Al.  4. 

So,  if  A.  demises  a  tenen^ent  to  another  for  years,  excepting  the. 
new  house  for  his  habitation  when  he  pleases  to  stay  there,  ana  at  other 
tiroes  for  the  use  of  tlie  lessee ;  the  le<«see  has  the  new  house  as  tenani 
at  will.     R.  4  Mod  IK  1 2. 

So,  if  A.  gives  licence  to  B.  to  take  the  profits  of  his  land :  it  shall^ 
be  a  lease  at  will.     Sal.  588. 

Or,  to  trade  upon  his  clock ;  it  shall  be  a  lease  of  the  dock :  for 
it  is  M  the  profit  there.     Sal.  588. 

If  A.  enters  into   lands  of  B.  claiming  to  hold  them  at  his  will, 
though  he  enters  of  his  own  head,  and  afterwards  B.  demands  rent,  of 
blm :  Jie  shall  be  tenant  at  will.     R.  4  Leo.  35. 

(H  20  Who  not. 

But  if  a  man  enters  by  colour  of  a  grant  or  conveyance,  which  was 
void,  and  did  not  stand  with  the  rule  of  law;  he  shall  be  a  disseisor, 
and  not  a  tenant  at  will.     R.  2  Co.  55.  b.     Cro.  £1. 45 1  •  585. 

As,  if  a  feoffifnent  be  to  A.  to  the  use  of  B.  and  no  livery,  and  A. 
eaters ;  he  shall  not  be  tenant  at  will :  for  it  was  not  intended  to  his 
use.     I  Rol.  859. 1.  25. 

So,  if  B.  enters,  he  is  not  tenant  at  will.     1  Rol.  859. 1.  30. 

So,  if  a  feofiment  be  upon  condition  to  re-enfeoff  A.,  and  he  enters 
Without  assent,  he  is  not  a  tenant  at  will.     R.  2  Co.  59. 

So,  if  before  the  st.  27  H.  10.  A.  had  made  a  feoffinent  to  the  use 
of  himself,  and  had  entered ;  he  was  not  tenant  will.  1  Rol.  859. 1.  35.' 

So,  if  a  man  makes  a  lease  for  life,  and  makes  livery,  which  is  void 
by  reason  of  a  commencement  in  Juturo ;  though  the  lessee  enters  and 
pays  his  rent,  he  shall  not  be  tenant  at  will :  for  he  claims  a  freehold. 
R.  1  Rol.  662. 1.  10.     Cro.  Car.  388. 

So',  if  a  conveyance  be  of  land  in  the  parish  of  D.  where  it  lies 
in  the.  parish  of  B.<and.the  .vendee,  enters;  he  is  not  tenant  at  *will. 
B;  SCo.  lO.a. 

.;■-.,.  .  •  ■     •       •  •  Sflg; 


Tenant,  at  tvOL  301 

So^  if  there  be  a  covenant  only  to  make  a  lease,  and  be^re  the 
lease  made  he  enters  without  assent;  he  shall  not  be  tenant  at  wilL 

ScH  if  a  XDortgagee  covenants,  that  he  will  not  takis  the  profits  till 
de&olt  of  payment)  and  the  mortgagor  enters  immediately ;  he.  shall 
not  be  tenant  at  will,  but  only  at  sufferance :  for  it  was  not  agreed 
that  he  should  take,  but  that  the  mortgagee  should  not  take.  R. 
J  M.  859.  L  40«    2  Cro.  660.    2  Rol.  242.    Brid^.  12. 

So,  if  the  mortgagee  makes  an  assignment  (which  amounts  to  a  de? 
lermiDation  of  the  will,)  and  afterwards  the  mortgagor  continues  in 
possession;  he  shall  be  only  tenant  by  sufferance.  3  Lev.  388.  .1  Sat. 
246. 

So  if  the  mortgagee  enters  upon  the  mortgagor,  who  afterwards  re- 
enters; the  mortgagor  is  not  a  tenant  at  will,  out  a  disseisor :  for  the 
CDtcy  of  the  mortgagee  was  a  determination  of  his  will,  and  the  re* 
entry  was  wron^ul.     1  SaL  246. 

SOf  if  the  heir  of  the  mortgagor  enters,  (where  the  agreement  does 
itot  extend  to  the  heir)  his  entry  is  wrongful.     I  Sal.  246. 

So  the  kimr  cannot  be  tenant  at  will  oi  another.     Mod.  Ca..248. 


(H  S.)  What  things  a  lessee  at  will  may  do. 

A  lessee  at  will  may  take  a  release  of  the  inheritance>  and  thereliy 
his  estate  is  enlarged.    . 

Or,  a  confirmation  for  his  life,  upon  which  a  remainder  may  be  de- 
peodanL     R.  3  Leo.  15. 

(H  4.)  What  he  ought  to  do. 

A  lessee  at  will  ought  to  pay  the  rent  reserved.     Lit  S.  72. 
And  if  he  does  not,  the  lessor  may  distrain,  or  have  debt,  (&)  for.  it*, 
lit  S.  72. 

(H  5.)  What  he  need  not  Jo. 

But  a  lessee  at  will  need  not  sustain,  or  repair  the  houses  de- 
mised to  him.     Lit  S.  71. 

And  therefore,  if  his  house  decays  he  shall  not  be  punished  for  waste. 
Vide  Waste,  (C  5.) 

So,  if  the  house  be  burnt  by  negligent  keeping  of  his  fire,  an  action; 
npon  the  case  does  not  lie  against  him(c).  R.  5  Co.  13.  b.  Cro.  £1. 
777. 784.  4  Mod.  12.  1  sJ.  19.  Vide  Action  upon  the  Case,  (B  3.) 
Action  upon  the  case  for  negligence,  (A  6.)  .        \. 

But  if  a  lessee  at  will  voluntarily  bums  his  house,  trespass  lies  against 
lum.    Cro.  El.  784. 

So,  if  he  cuts  down  trees.     Co.  L.  57.  a.     Vide  Trespass,  (B  2.) 


9)  The  Annotator  subjoiiu  from  Hal.  MSS.  But  in  his  count  in  debt  against 
ionett  will,  he  oucht  to  shew  that  he  entered;  but  otherwise  it  i&  as  to  lessee  for 
ran.    islLs.    1 1^.14. 

{e)  The  6  Ann.  c.  31,  which  was  at  first  temporary,  but  is  now  made  perpetual, 
wt^  that  no  action  shall  be  prosecuted  against  any  perwn,  in  whose  house  any  fire 
M  acddentaUy  begin;  with  a  proviso  that  the  act  shall  not  defeat  any  agreement 
bttvccn  landlord  and  tenant. 

H  S  (H  6.) 
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(H  6.)  What  shall  be  a  determination  of  the  will.  — *  Express. 

Tenant  at  will  may  be  ousted  by  express  words,  or  by  implication. 
Co*  L.  5B»  b. 

As,  if  the  lessor  comes  upon  the  land,  and  says  that  the  lessee  sh^dl 
not  continue  over.     Co.  L.  55.  b. 

If  the  lessor  comes  upon  the  land,  he  .may  determine  his  will  in  the 
absence  (^  the  lessee.     Co.  L.  55.  b. 

But  words  off  the  land  do  not  determine  the  will,  till  notice  to  the 
lessee.    Co.  L.  65.  b.  {d)  Vide  post,  (H  9.) 

(H  70  Implied. 

So,  if  the  lessor  does  a  wrongful  act  it  amounts  to  a  determination  of 
the  will :  as,  if  without  consent  of  the  lessee,  he  enters  and  cuts  down 
the  trees  demised.     Co.  L.  55.  b. 

Or,  puts  his  cattle  into  the  land. 

Or,  into  a  common  appendant  to  a  manor  demised.  Co.  L.  55.  b. 
1  Rol.  860. 1.  45. 

So,  if  the  lessor  grants  a  rent*charge  out  of  the  land,  it  shall  be  a 
determination  of  the  will ;  otherwise  the  grantee  cannot  distrain.  Semb. 
1  Rol.  860. 1.  85.     Vide  post,  (H  8.) 

If  he  makes  a  feoffment  of  the  land.     1  Rol.  860. 1.  87. 

Or,  a  lease  for  years,  to  commence  immediately.  R.  Ray.  224. 
1  Vent.  247.     2  Lev,  88. 

Though  it  be  agreed,  that  the  lease  for  years  shall  not  take  effect  till 
after  the  rent  upon  the  lease  at  will  was  due ;  yet  the  lease  at  will  shall 
be  so  determined,  that  debt  does  not  lie  for  the  rent  at  the  day  agreed 
that  the  lease  for  years  shall  have  effect.     R.  2  Lev.  88. 

So,  if  the  lessee  cuts  down  trees,  pulls  down  houses,  or  does  vo- 
luntary waste ;  it  amounts  to  a  determination  of  his  will.  Co.  L.  57.  a 
1  Rol.  860. 1.  50. 

So,  if  he  grants  or  assigns  his  lease  to  another.  Co.  L.  57.  a. 
1  Rol.  860.1.  ult     4  Leo.  35.     Jon.  316. 

And  if  tenant  at  will  makes  a  lease  for  years  and  the  lessee  enters^ 
he  only  shall  be  the  disseisor.     R.  Cro.  EI.  830.  (r) 

So,  if  the  lessor  or  lessee  be  outlawed,  it  amounts  to  a  determination 
of  the  will.     1  Rol.  861. 1.  5.  8.     5  Co.  1 16.  b. 
So,  if  the  lessor  or  lessee  dies. 

Or,  if  A.  having  an  estate  devised  to  B.  at  his  age  of  24  years,  till 
B.  attains  such  age,  lets  it  at  will,  and  B.  dies.     R.  Mo.  775. 

{d)  The  Annotator  from  Hal.  MSS.  subjoins.  —  So  if  lessee  says,  that  he  will  not 
hold  any  longer  it  is  not  a  determination  of  the  will,  unless  he  waives  the  possession. 
SO  H.  7.  Keilw.  65. 

{fi)  1.  Lord  Coke  in  Co.  Lit  57.  a.  observe^  that  if  tenant  at  will  granteth  over  his 
estates  to  another,  and  the  grantee  entereth,  he  is  a  disseisor.  —  S.  To  which  the  Annota- 
tor subjoins  from  HaL  M8S.  Lessee  at  will  makes  iease  for  jrears,  and  the  lessee 
enters.  Ruled  on  solemn  argument,  r.  That  it  is  only  a  disseisin  at  election,  and  not 
prima  f0cie,  s\  lliat  admitting  it  to  be  a  disseisin,  the  lessee  at  will  is  the  disseisor, 
and  has  gained  the  freehold,  and  not  the  lessee  for  yean.  Pasch.  9  Car.  B.  R.  Blnnden 
and  Baugh.  —  5.  He  adds,  see  S.  C.  in  W.  Jones,  3 1 5.  Cro.  Car.  509.  litt.  S97.  S7S.  and 
1  Ro.  Abr.  661.  —  4.  See  also  W.  Atkins's  case,  in  1  Burr.  60.,  ui  which  the  curious  doc- 
trinci  of  disseisin  by  election  is  most  elaborately  expluncd. 

So, 
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S(s  if  dw  lessor  dies,  and  his  heir  afterwards  enters.     R.  Mo; 

(H  8.)  What  not. 

But  a  lawful  act  upon  the  land  by  the  lessor,  does  not  amount  to  ^ 
deCennmatioii  of  the  wiU :  as,  if  he  cuts  down  trees  excepted  out  of  the 
demise.    Co.  L.  55.  b. 

So^  if  the  lessor  covenants  to  make  a  feoffinent,  it  does  not  amount 
to  a  determination  of  the  will,  till  the  feoffment  be  made.  1  Rol.  860. 
137. 

So^  if  he  makes  a  lease  to  commence  at  a  future  day,  it  does  not 
imoimt  to  a  determination,  till  the  lease  commences  in  point  of  interest. 
R.  1  Vent.  247.     Raym.  224. 

So  an  extent  does  not  determine  the  will,  till  the  liberate.  1  Veat. 
248. 

Nor  outlawry,  till  seisure.     D.  1  Vent.  248« 

So  an  act  by  the  lessor,  which  does  not  disturb  die  possession,  does 
HOC  amount  to  a  determination :  as,  a  grant  of  a  rent-charge.  Q.  1  RoU 
«60.  L  30.  852.  1.  15.     Vide  ante,  (H  7.) 

So  a  giant  by  the  king  of  an  office,  after  the  surrender  or  for- 
feitiune  of  B.  who  has  the  same  office  durante  bene  placiio  of  the  king ; 
does  not  determine  the  will  of  the  king.     R.  Skin.  446.  580. 

Nor  an  act  by  a  stranger;  as,  if  he  enters  and  takes  the  profits.. 
J  Cra  660.     Per.  2  J.  1  RoL  861.  A.  (g) 

So,  if  he  enters  with  the  privity  of  the  lessor,  or  lessee.  2  Cro.  660. 
Per  3  J.  Yel.  74. 

So,  if  a  .woman  lessor  or  lessee  at  will  takes  husband ;  that  does  not 
amoant  to  a  determination  of  the  will.     Co.  L.  55.  b.     R.  5  Co.  10. 

Or,  if  husband  and  wife  demise  land  of  the  wife  at  will,  and  the 
kodwid  dies.    Co.  L.  55.  b.    5  Co.  10.  b. 

So,  if  a  lease  at  will  be  made  by  several,  and  one  of  the  lessors 
&S.    Co.  L.  55.  b.    5  Co.  10.  b. 

Or,  if  one  of  the  lessees  dies.  Co.  L.  55*b.  Dub.  Dy.  269.  b.. 
Ace  5  Co.  10. 

So^  if  a  woman  lessor  at  will  takes  husband,  the  wife  ouinot  after* 
vaids  determine  the  will  without  her  husband.     5  Co.  10.  a. 

So^  if  husband  wife  lease  at  will,  or  are  lessees  at  will ;  the  wife 
cannot  determine  the  will :  for  she  has.  submitted  her  will  to  her 
husband.     5  Co.  10. 


(H  9*)  At  what  time  the  ouster  shall  be. 

A  lessee  at  will  may  be  ousted  when  the  lessor  pleases,  {h) 


Or 


(/)  I.  Befiire  which  entiy,  the  leuee,  holding  on,  is  teQsnt  at  Buflferance.  Co.  litt.  57.  b. 
-7&n*o  whidk  the  Aiuiotator  subjoins  from  liaL  MSS.  If  the  heir  accepts  rent  from 
Hm^ht  IS  tenant  at  will  to  thebeu*.  10  £.  4.  is.  —  S.  Tenant  for  yean  surrenders,  and 
d  continiics  possession,  he  is  tenant  at  sufferance  or  disseisor  at  election.    Dy.  69. 

(g)  Lord  Hale  subjoin^  to  Co.  Litt.  55.  b.  Nota^  if  lessee  at  will  is  ousted  by  a 
Onager,  he  may  re-enter  and  continue  tenant  at  will ;  but  if  he  accepts  of  a  new  lease- 
^'^m  a  strnger  after  such  ouster,  it  has  been  holden,  that  his  re-entry  will  not  revest 
1^  estate  in  the  antient  lessor. 

9)  I.TheAnBotatarsubioinsfromHaI.MSS.toCo.  Litt.55.b.  If  there  is  tenant  at 
^  fcnderinff  rent  at  Michaelmas,  and  iettor  determines  the  will  before  Michaelnitts,. 
he  fhaO  not  naTe  any  rest.    But  it  has  been  holden»  that  if  leuee  at  any  day  before 

H  4  the 
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Or  J  his  estate  may  be  deterinined  when  the  lessee  pleases. 

But  if  the  lessor  determines  his  will  by  words  off  the  land^  it  is 
not  a  determination  till  the  lessee  has  notice.  Co.  L.  55.  b.  1  Vent* 
248.     Vide  ante,  (H  6.) 

So,  if  he  does  an  act  inconsistent  with  the  estate  of  the  lessee. 
Per  Hale,  1  Vent.  247. 

So  a  lessee  paying  rent  at  Michaelmas  and  Lady-day,  cannot  de- 
termine his  will  after  the  commencement  of  the  half-year,  without 
paying  the  rent  to  the  next  feast:  for  that  would  be  a  wrong  to 
the  lessor.  D.Kel.  65.  b.  Per  2  J.  Yel.  74.  Dub.  1  Rol.  861.  B. 
R.  1  Sid.  SS9.     Per  Holt,  Sal.  41 S.  (t) 

'    Or,  if  rent  be  payable  quarterly,  after  the  commencement  of  the 
quarter.     Per  Roll.  Al.  4. 

Or,  if  it  be  a  lease  de  anno  in  annum  quamdiu  ambabus  partibus 
placueritf  afl^r  the  commencement  of  the  year:  for  it  is  not  merely 
at  will;  for  afi^r  a  year  commenced,  the  lessee  ousht  to  have  it  for 
the  whole  year.  R.  2  Jon.  5.  R.  inter  Simmons  and  Pashly.  B.  R.  T. 
2  Jac.  2.  Sal.  413,  414. 

So)  if  the  lessor  determines  his  will  after  the  land  is  sown,  the 
lessee  shall  have  free  ingress  and  egress  to  mi  and  carry  away  the 
corn  when  it  is  ripe.     Lit.  S.  68.     Sal.  413.    Vide  Biens,  (G  2.) 

So»  if  the  com  be  cut,  and  not  carried  off  the  land.     Co.  L.  55.  b. 
.    So  he  shall  have  free  ingress  and  ^ress  for  a  reasonable  time  to 
remove  his  goods  and  utensils  out  of  his  house.     Lit.  S.  69. 

So,  by  the  custom  of  London,  a  will  shall  not  be  determined  without 
half  a  year's  warning  if  the  house  be  above  40s.  a-year,  and,  if  under 
such  rent,  without  a  quarter's  warning.     Skin.  649. 

And  till  that  time  elapses,  the  lessee  cannot  be  ousted  by  eject- 
ment, &c.     Dub.  Skin.  649. 

(I)  Ccnant  bg  tfuflfcrancf. 

(I  L)  Who  shall  be. 

Tenant  by  sufierance  is  he,  who  enters  by  lawful  demise  or  title,  and 
afterwards  wrongfully,  continues  in  possession :  as,  if  tenant  pur  outer 
vie  continues  in  possession  after  the  death  of  the  cestuy  que  me.  Co.  L. 
57.  b«     2  Leo.  46.     3  Lm.  153. 

Or,  if  tenant  for  years  continues  after  the  term  is  expired  or  deter- 
mined.    Co.  L.  51.  b.     2  Leo.  46. 

So,  if  a  devisee  for  life,  upon  condition  that  if  he  do,  &c.  his  estate 
shall  cease,  continues  in  possession  after  the  condition  broken ;  he  shall 
be  a  tenant  by  sufferance.     Per  Gawdy,  3  Leo.  153^     2  Leo.  142. 

So  any,  who  continues  in  possession,  after  a  particular  estate  is  ended, 
without  agreement     Cart  64. 

the  rent  day  determines  his  will,  yet  lessor  shall  have  the  rent  incurring  the  next  day 
after  such  'determination  of  the  will.  Per  Fenner  and  Williams ;  Yelverton  contra^ 
M.  Z  Jac.  Garpenter  and  Collins,  Yelv.  t?.  30  H.  7  Keilw.  65.  is  accord,  if  lessor  dpth 
not  enter  before  the  rent  day. —  2.  He  adds,  see  All.  4^  in  which  book  there  is  an  opinion 
by  Rolleconformableto  tftat  of  Fenner  asd  Williams. — 3.  Also  in  1  Sid.  339.  it  is  said 
to  have  been  agreed  bv  the  court,  that  if  land  be  leased  at  will,  and  the  rent  is  reserved 
haif-3reariv  or  quarteriv,  the'  lessee  cannot  detennine  his  will  two  or  three  days  before 
the  rent  daj^  because  that  would  be  a  fraudulent  detencination. 
(t)  4  Mod.  79.  Ld.  Raym.  702.  1008. 

'  •  (12.) 
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(1 2.)  Who  not. 

But  none  shall  be  tenant  by  suiFerance  against  the  king,  Co.  L» 
57.  h  2  Leo.  142.,  for  if  his  tenant  holds  over,  he  shall  be  an  intruder. 
Hud.  25. 

So»  if  a  guardian  continues  in  possession  after  the  full  age  of  the 
heir;  he  is  not  a  tenant  by  suiFerance,  but  an  abator.  Co.  L.'  57.  b.'(i) 
S71.a. 

So^  if  a  custom  is  alleged,  that  a  lessee  for  years  shall  continue  half 
a  year  after  his  term ;  it  will  not  be  a  good  custom.     Mo.  8. 

So  now,  by  the  st  4  Geo.  2.  28.  If  tenant  for  life,  or  years,  or  in 
possession  under,  or  by  collusion  with  him,  hold  over  after  demand  and 
notice  in  writing  for  delivering  possession  by  the  lessor,  &c.  or  his  agent 
be  shall  pay  at  the  rate  of  double  his  rent  for  the  time  he  so  continues 
possession;  to  be  recovered  by  action  of  debt  on  which  special  bail  shall 
be  required,  and  no  relief  in  equity.  (/) 

(K)  e6tfltC0  unDitJlDCD. 
(K  1.)  Joint-tenants.  —  Who  are.    Vide  Chancery,  (S  V.  5.) 

Estates  are  several,  or  undivided. 

Estates  undivided  are  by  descent  only,  as  estates  in  coparcenaiy; 
^^Ko,  vide  Parceners,.  (A  1.  &c.) 

Or  by  purchase  only  upon  a  joint  title,  as  estates  in  jointrtenancy. 
Co.L.  188.  b. 

Or  estates  in  common;  which  may  be  by  descent,  purchase,  or  pre- 
niption.     Co.  L.  188.  b. 

Joint-tenants  are,  when  a  nuui  enfeoffi  or  otherwise  conveys  lands  or 
taements  to  two  or  more  jointly.     Vide  Lit  S.  277. 

And  if  the  conveyance  be  to  them  and  their  heirs ;  they  are  joint- 
tcDants  in  fee.     Co.  li.  180.  a. 

So^  if  several  make  a  disseisin,  to  the  use  of  themselves ;  they  are 
juntrteoants.     Lit.  S.  278. 

So^  if  several  abate,  intrude,  or  usurp  upon  another;  they  are  joint- 
taiants.    Co:  L.  181.  a. 

So,  if  A.  disseises  another  to  the  use  of  several  persons,  who  agree  to 
k.    Co.L.  180«b. 

If  an  estate  be  to  A.  and  the  heirs  of  his  body,  remainder  to  the  right 
ketrs  of  6.  who  has  two  daughters,  and  dies;  the  daughters  take  joinUy, 
and  not  as  parceners :  for  thqr  take  by  purchase.     R.  S  Leo.  14. 

If  a  conveyance  be  to  several  for  life,  or  pur  outer  vie ;.  they  are  joint- 
teoants  for  life.     Co.  L.  1 80.  a. 

And  though  there  be  several  determinations  of  their  estates,  yet  they 
fltty  be  joint-tenants:  as,  if  a  rent  be  granted  to  A.  and  B.  till  A.  mar- 
ries, and  B.  be  advanced  to  a  benefice. 

Or,  habendum  to  them,  viz.  (m)  to  A.  till  marriage,  and  to  B.  till  ad- 
vancement;' 

(^)  The  Annotator  lubjoins  from  Hal.  MSS.    And  if  guardian  in  suclr  case  dies 
'^  the  entry  of  the  heir  tolls.    7  H.  4.  42.  per  Cul. 


(f)  Bf  die  St.  11  Geo.  8.  19.,  tenants  giving  notice  to  ouit,  and  not  delivering  pos- 
■nit the  time  contained  in  such  notice,  shall  pay  doume  rent.  ' 
(•)  i.TheAnnotatorfabjoinSySeeHob.  ni.and^Sheph.  Common  Ass.  389. — 2. In  the 
Matter  books,  especially  in  Hobart,  there  is  a  variety  of  curious  matter  tapounding 

the 
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Tanoement ;  they  are  joint-tenants  in  the  mean-time :  and  if  A. 
before  marriage,  the  rent  survives ;  if  after,  it  ceases  for  ^  moiety.    Co. 
L.  180.  b. 

So,  though  there  be  a  severance  by  the  viz.  or  habendum ;  for  that 
will  be  repugnant :  as,  if  two  acres  be  granted  to  A.  and  B.  habendum 
the  one  to  A.  and  the  other  to  B.  Hob.  172.  1  Sal.  S91.  Vide  post^ 
(Kg.) 

So,  if  a  rent  of  40l.  be  granted  to  A.  and  B.  equally  to  be  divided^ 
viz.  201.  to  each  for  life.     R.  1  Sal.  390. 

So  they  may  be  joint-tenants,  though  there  be  not  an  eq^ual  benefit 
of  survivorship :  as,  a  grant  to  A.  ana  B.  for  the  life  of  B. ;  If  A.  dies^ 
the  estate  survives ;  not  if  B.  dies ;  for  it  is  determined.    Co.  L.  181.  b. 

So,  though  the  estates  commence  at  several  times:  as,  if  A.  dis- 
seises another  to  the  use  of  several,  who  agree  to  it,  one  at  one  time» 
another  at  another.     Co.  L.  188.  a.     Pol.  873. 

If  a  feoffinent  be  to  the  use  of  himself  and  such  wife  as  he  shall  after- 
wards marry,  for  life;  they  are  joint- tenants.     Co.  L.  188.  a. 

So  though  there  be  several  inheritances ;  as,  if  a  conveyance  be  to 
two  men  and  the  heirs  of  their  bodies;  they  have  a  joint  estate  for 
life,  for  the  words,  to  them,  are  joint;  though  the  inheritance  of 
necessity  shall  be  several,  because  uic^  cannot  nave  one,  but  several 
heirs  of  their  bodies.     Lit.  S.  283.    Vide  post,  (K  2.) 

Or,  to  two  women  and  the  heirs  of  their  bodies.     Lit  S.  284.  (n) 

Or,  to  two  men  and  a  woman  and  the  heirs  of  their  bodies;  or  e  conr- 
tra.    Co.L.  184.  a. 

So,ifit  be  to  a  man  and  a  woman  who  cannot  intermarry:  as,  to  A. 
and  his  mother,  or  sister,  or  aunt,  &c.     Co.  L.  184.  a. 

So,  if  land  be  conveyed  to  A.  and  B.  and  die  heirs  of  B.  they  aro 
joint-tenants  for  life.    Lit  S.  285.     R.  Cro.  El.  470.     2  Co.  60.  b. 

Though  it  be  to  A.  and  B.  habendum  successive.     R.  1  Leo.  318. 11. 

So  there  may  be  joint^tenants  of  the  inheritance,  though  the  estates 
in  possession  are  several :  as,  if  joint  tenants  make  several  leases,  or 

S'ns  in  tail,  and  afl;erwards  grant  the  reversion  to  two  and  their  heirs  j 
ey  are  joint- tenants  of  the  reversion  in  fee.     Co,  L.  183.  b. 
So,  if  a  man  conveys  to  A.  and  B.  and  the  heirs  of  their  bodies,  re- 
mainder to  them  and  their  heirs ;  they  are  jointrtenants  of  the  fee :  foF 
they  take  the  remainder  as  a  new  purchase.     Co.  L.  184.  a. 

So  there  may  be  jointrtenants  of  a  chattel;  as,  if  a  man  leases  to 
several  persons  for  years.     Lit  S.  281. 

So,  if  a  man  gives  an  horse,  or  other  goods  and  chattels  to  divers 

the  nature  and  use  of  a  sci^cety  and  how  hr  it  may  aua]ify  the  premiaefi  or  habendwn 
in  a  conveyance.  —  3.  See  also  1  P.  Wms.  is.,  and  Uie  case  of  a  bond  to  two  with  a 
sciUcei  severing  the  money  between  them,  in  Dv.  550. —  4.  Lord  Hobart  seems  to  con- 
sider the  scUicei  as  a  sort  of  ancillary  clause,  wnich  may  explain  but  cannot  operate 
in  absolute  contradiction  of  the  premises  or  habendum,  -»  5.  In  a  Coke  upon  Litdeton^ 
he  continues,  which  I  havc^  the  teamed  Annotator  considers  the  tcUicei  as  less  potent 
than  the  habendum^  observing  upon  the  case  here  stated  by  Lord  Coke,  that  though 
the  scUicet  cannot  sever  the  jomt  estate  given  in  the  premises  and  the  habendumj  yet 
that  the  habendum  might  so  controul  the  premises.  He  therefore  holdup  that  if  the 
grant  of  ten  pounds  (^ee  in  Co.  Litt.)  had  been  to  A.  and  B.  habendum  to  A.  till  he  be 
married,  and  to  B.  till  he  be  advanced  to  a  benefice,  that  they  would  be  tenants  in 
common, 
(a)  Vide  »  Ver.  545.  2  P.  Wms.  580. 

persons ; 
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;  they  are  joiutntenaiUs  of  them,  and  the  survivor  shall  have  the 
Whole.    Lit.  &  281. 

Though  tfaey  are  choses  in  action :  as,  if  a  man  makes  an  obligation, 
Govcnant,  cur  other  contract  to  divers ;  they  are  joint-tenants  of  the 
debt,  or  duty.     Lit.  S.  282. 

Though  a  chattel  real  or  personal  be  given  to  a  man  in  a  natural  ca- 
pidty,  and  to  another  who  has  a  politick  capacity,  as  a  bishop, 
sbboC,  &c  for  he  takes  chattels  in  his  natural,  and  not  his  politidc  ca* 
padty.     Co.  L.  190.  a.  (o)   Vide  post,  (K  2.) 

Or,  if  a  chattel  real  be  given  to  a  feme  covert  and  another.  R* 
PI.  Com.  418.  b.     Vide  post,  (K  2.) 

So  there  may  be  joint-tenants  of  a  right:  as,  if  joints-tenants  are  dis- 
seised, they  remain  joint-tenants  of  the  right.  <  Co.  L.  188.  a. 

If  two  women  take  husbands,  who  alien  in  fee,  and  die,  the  women 
ue  joint-tenants  of  the  riffht.     Co.  L.  188.  a. 

If  two  joint-tenants  wiuin  age  make  a  feoffment,  and  one  dies ;  the 
survivor  may  enter,  or  have  a  dumjiuf  infra  {etatem  for  the  whole.  Co.  L. 
SS7.b. 

And  a  riffht  of  entry  and  of  action  may  stand  in  jointure :  as,  if  hus^ 
buid  and  wife  and  A.  are  joint-tenants,  and  the  husband  aliens  the 
whole,  and  dies ;  this  was  a  discontinuance  to  the  wife,  and  she  had 
only  a  right  of  acUon,  and  a  desseisin  to  A.  who  may  enter:  yet 
the  wife  and  A.  are  joint-tenants  of  the  right  Co.  L.  188.  a.  Vide 
port,  (K  2.) 

And  joint-tenants  of  a  right  shall  be  jointp-tenants  again,  if  they  re^ 
cover.     Co.  L.  188.  a. 

Tlioagh  they  recover  by  several  actions :  as,  if  women,  joint-tenants 
of  a  ri^it,  recover  by  several  vrrits  of  £:im  in  vita.    Co.  L.  188.  a. 

If  jomt-tenants,  beiiuz  disseised,  one  of  them  (his  companion  being 
sammoned  and  severed)  recovers  a  moiety  by  one  assize,  and  the  odier 
fay  another  assize.     Co,  L.  1 88.  a. 

If  joint-tenants  and  to  the  heirs  of  one  of  them,  being  disseised,  one 
of  them  recovers  by  writ. 

If  they  lose  by  defimlt,  and  one  of  them  recovers  by  writ  of  right, 
the  other  by  quodeidefbrceat.    Co.  L.  188.  a. 

(K  2.)  Who  are  not     Vide  post,  (K  8.)  Chancery,  (3  V  4.) 

Devise,  (N  8.) 

But  if  any  have  lands  or  tenements  by  several  tides  they  are  tenants 
in  common,  and  not  joint-tenants ;  or  if  they  are  seised  in  several 
ri^ts :  as,  if  lands  be  given  to  two  corporations  and  their  successors. 

Or,  to  two  corporations  sole,  regular  or  secular,  as  two  abbots 
bishops,  &c.  for  each  is  sebed  in  right  of  his  abbey,  bishoprick,  &c. 
Lit  SL  296. 

(•)  1.  The  Annocator  mbjoint,  Lord  Coke  in  Co.  Litt.  46.  b.  explains  the  reason  of 
tUi  to  b^  that  no  chattel  can  go  in  succession  in  the  case  of  a  sole  corporation,  no 
■ore  thao  a.leaae  for  years  to  one  and  his  heirs,  can  go  to  the  heirs.  —  8.  Kit  there  are 
ocmdoos  to  this  rule ;  the  kin^  b  mentioned  as  one  bv  Lord  Coke,  Co.  Litt.  90.  a. ; 
aaoiher  is  where  there  is  a  specud  custom^  aa  the  case  or  the  chamberlain  of  London, 
&r  Qfpkam^  monies.  Fulfwood's  case,  4  Rep.  65,  a.  to  which  add  Arundel's  cast, 
Hoh.  64,  and  Co.  Litt.  9.  a.  n.  (i)l  90.  a.,  and  the  case  of  a  bond  to  a  lay  person  by  an 
ahbot,ittF.N.B.  18a  & 

Or, 
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;    Or,  to  two  parspDs  and  their  successors;  ,and   each   is  seised  iir 
right  of  his  several  church. 

So,  if  they  be  given  to  a  man  in  his  na^tural,  and  to  another  in  his  poli- 
tick capi^city :  as  to  A.  and  such  an  abbot,  bishop,  parson.  &c.     Lit.  S. 
297.     Vide  ante,  (K  1.) 
.   To  the  king  and  a  subject.     Co.  L.  190.  a. 

So,  if  an  obligation,  &c.  be  made  to  A.  and  a  corporation ;  it  does* 
not  survive  if  A.  dies.     Ley,  82. 

If  a  chattel  personal  be  given  to  A.  and  a  feme  caoert.  PL  Com* 
418.  b.     Vide  ante,  (K  1.)  (p)  • 

So,  if  lands  be  given  to  two  and  the  heirs  of  their  bodies;  the  inheri- 
tance in  tail  is  several,  and  not  joint :  for  of  necessity  (q)  they  must 
have  several  heirs.     Lit  S.  283,  284.     Vide  ante,  (K  1.) 

So,  if  land  be  given  for  life,  remainder  to  the  right  heirs  of  A*  and 
B«;  their  heirs  are  not  joint-tenants.    Co.  L.  188.  a. 
,.    So,  if  a  remainder  be  to  the  heirs  males  of  A.  and  B.  they  have 
several  estates  tail.     R.  Cro.  El.  220.     1,  Leo.  212. 

So^  if  a  corody  be  granted  to  two  and  their  heirs :  this  being  uncer- 
tain in  its  nature,  shall  amount  to  a  grant  of  a  several  corody  to  each. 
Co.  L.  190.  a.  (r) 

So,  if  a  man  enfeoffs  another  of  a  moie^,  third  part,  &c.  of  his  land^ 
without  limiting  any  part  in  certain ;  the  feofiee  shall  haxie  it  with  him 
in  common.     Lit.  S.  299.  - 

So,  if  lands  given  by  joint  words,  are  afterwards  severed  in  the  haben^ 
dim  ;  asj  B,  gift  to  A.  and  B.  habendum  a  moiety  to  one  and  lus  heirs,  and 
the  other  moiety  to  the  other  and  his  heirs,  they  are  tenants  in 
(Common.     Lit.  S.  298.     Vide  ante,  (K  1.) 

So,  a  lease  for  life,  or  years,  to  two,  habendum  a  moiety  to  one,  and  the 
other  moiety  to  the  other.     Co.  L.  183.  b. 

Or,  habendum  to  the  use  of  one  for  life,  and  afterwards  to  the  use  of 
the  otlier.     Semb.  1  Leo.  318. 

So,  if  a  man  covenants  to  stand  seised  to  A.  and  B.  equally  to  be  divid- 
ed, and  their  heirs;  they  are  tenants  in  common  of  the  inheritance^ 
as  well  as  of  the  estate  jfbr  life.     2  Vent.  ^65,  366. 

If  an  estate  be  limited  to  A.  and  B.  equally  divided,  or,  equally  to  be 
divided,  it  is  all  one ;  for  they  are  tenants  in  common.     2  Vent.  366. 


\p)As 
inCh.  1. 


to  husband  and  wife.  Vide  Litt.  S.  S91.     I  Inst.  187.  a.    2  Vern.  ISO.    Prec. 
sBlk.  1211.    5T.  R.652. 

(7)  As  the  riffht  of  survivorship  is  often  attended  with  hardship  and  injustice, 
courts  of  equity  nave  taken  a  latitude  in  construing  against  joint-tenancies  on  the 
ground  of  intent.  Vide  1  £q.  Abr.  294.    3  P.  Wms.  158.    2  Ves.  258. 

(r)  The  Annotator  subjoins.  Lord  Coke  cites  no  authority  for  this.  But  in  8  E.  4. 
17.  there  is  a  case  which  tends  to  confirm  and  explain  his  doctrine  as  to  a  corody's  not 
.bei^g  grantable  to  more  than  one.  The  case  arose  on  grant  of  a  corody  by  Hen.  6.  to 
two  and  the  longer  liver,  where  one  was  dead,  the  question  being,  whether  during 
the  life  of  the  survivor,  this  was  sufficient  to  justify  the  prior  of  Friswith,  on 
whom  the  corody  was  chargeable,  in  refusing  a  new  grantee  sent  by  Edward  the  fourth. 
Upon  this  case  Nele,  seijeant,  ai^ed  for  the  king,  that  corody^which  is  for  one  man 
cannot  be  pven  to  two,  for  two  men  cannot  have  the  maintenance  of  one  man ;  and 
thence  he  mferred  that  the  grant  to  the  two  was  void.  But  the  judges  distinguished ; 
for  they  ail  said,  that  if  the  corody  be  to  have  certain  head  and  certain  service,  this 
may  be  granted  to  twenty  men,  &c.,  as  to  have  twenty  heads  or  six  gallons  of  ale, 
&c, ;  but  that  a  corody  to  sit  every  day  in  the  hall  of  the  prior,  and  to  be  served  as 
the  men  of  the  prior  are,  this  cannot  be  granted  to  m^ny,  for  eveiy  one  of  Uiem  would 
have  ai  much  as  one  had  heretofore,  which  would  not  be  reason,  &c. 

6  If 


^  Estates  undivided.  lOf)^ 

If  a  copyhold  be  surrendered  to  five  to  be  equally  divided,  and 
tlidr  reqiective  heirs ;  they  are  tenants  in  common^  R.  per  2  J.  Holt, 
cant  H,     12  W.  3.  inter  Fisher  and  Wigs,  1  Sal.  391 .  {s) 

If  a  devise  be  to  his  younger  children  snare  and  share  alike.  R.  Ca. 
PuL210. 

If  m  copyhold  be  granted  to  three  habendum  successive.  Semb.  1  Leo. 
318.  * 

S(H  if  a  parcener  or  joint-tenant  conveys  his  part  to  A. ;  he  and  the: 
odier  parcener  or  joint-tenant  are  tenants  in  common :  for  tl^ey  claim 
b?  several  titles.     Lit.  S.  292.  294,  295.  309. 
Be  the  conveyance  in  fee,  in  tail,  or  for  life.     Lit.  S.  300,  301, 302. 
So,  if  both  parceners,  or  joint-tenants  convey,  &c.  the  feoffees,  or 
giantees  are  tenants  in  common.     Lit.  S.  295.  300. 

So,  if  there  be  divers  joint-tenants,  and  one  of  them  releases  his  partr 
to  one  of  his  companions ;  he  is  tenant  in  common  for  that  part  with 
hb  other  companions.     Lit  S.  304. 

So  a  man  may  prescribe  for  him  and  his  ancestors,  to  hold  in  com- 
mon with  B.  and  nis  ancestors.     Lit.  S.  310. 

So  an  estate  of  freehold  or  inheritance  cannot  stand  in  jointure  with 
a  term  for  years :  and  therefore,  if  lands  are  given  to  A.  and  B.  habendum 
to  one  for  Ufe,  to  the  other  for  years ;  they  are  not  joint-tenants.  Co.  L; 
188.a. 

If  a  devise  be  to  A.  till  B.  attains  fiill  age,  and  then  to  A.  and 
B.  there  cannot  be  a  term  for  years  in  A.  and  a  freehold  to  B.  and  there-^ 
fine  the  term  shall  be  merged,  and  they  are  joint-tenants  immediately. 
Semb.  Cro.  CI.  532. 

So  a  right  of  action,  or  entry,  cannot  stand  in  jointure  with  a  free- 
hold, or  inheritance,  in  possession :  and  tlierefore,  if  husband  and  wife 
and  A.  are  joint-tenants,  and  the  husband  aliens,  and  dies ;  the  wife  and 
A^aienotjomt-tenants.     Co.  L.  188.  a.     Vide  ante,  (K  1.)    . 

So^  by  die  custom  of  merchants,  if  they,  as  joint-merchants,  have  chat- 
tek  personal  or  choses  in  action ;  they  are  not  joint-tenants  of  them.  Co. 
L 182.  a.    2  Brownl.  99. 

(#)  1.  Lord  Coke  in  Co.Litt.  190.  b.  says,  if  a  verdict  find  that  a  man  hath  duoi  paries 

aaern,  4^.  m  tre$  pariea  dkitas,  this  shall  not  be  intended  to  be  in  common ;  but  if 

the  Tcnfict  be  in  ireg  partes  dividendaSj  then  it  secmeth  that  they  are  tenants  in  com- 

noo  bf  thk  intendment  of  the  verdict. — 2.  To  which  the  Annotator  subjoins ;  in  a  case  in 

the  Kntt's  Bench  during  Lord  Holt's  time,  the  question  was,  how  the  surrender  of  a 

oofjibM  to  the  use  of  three  sons  and  two  daughters,  equally  to  be  divided,  and  their 

reipecthre  heirs  ought  to  be  construed ;  and  this  passage  of  the  Coke  upon  Littleton 

wm  much  relied  on  by  two  of  the  judges  as  an  authority  to  shew,  that  the  words 

'  equally  to  be  divided'  imply  a  tenancy  in  common.    But  Liord  Holt,  who  was  for  a 

jamft  tenancT,  observed,  that  no  such  matter  appears  in  the  case  of  SI  E.  4.  here  cited 

bf  Lord  Coke  in  the  margin  as  his  authority,  and  that  iie  was  not  positive  therein,  but 

only  wrote  it  as  his  conjecture.  1  P.  Wms.  19,  in  the  case  of  l<lsher  v.  Wigg,  which 

m  abo  repmted  in  Salk.  391.  Com.  88.  9S.  12  Mod.  296.  and  l  L.  R.  622. —  5.  In  the 

two  latter  books  and  in  P.  Wms.  this  case  is  rqx)rted  very  much  at  large ;  and  as  the 

irpmwitts  on  each  side  are  very  elaborate,  it  is  an  authority  fit  to  be  resorted  to,  where^ 

eftr  the  doubt  is,  whether  there  shall  be  a  tenancy  in  common  or  joint-tenancy. — 4.  See 

sIm  the  case  of  Earl  of  Anglesea  v.  Ram,  in  Dom.  Proc.  Sept.  1727.    Barker  v.  Gyles, 

f  P.  Wms.  28a  and  5  Bro.  P.  C.  297.    Hall  v.  Digby,  and  others  4  Bro.  P.  C.  224. 

Hawei^T.  Hawes,  1  Wils.  165.,  and  Gaskin  v.  Goskin,  Cowp.    In  this  last  case  the 

vbnl  'equally*  was  deemed  sufficient  to  create  a  tenancy  in  common  in  a  will ;  and  Lord 

Maasfieki  declared  the  opinion  of  the  two  Judges  wnb  difiered  from  Hol^  to  be  the 

itOft  and  more  Uberal  one ;  and  Mr.  Justice  Aston  noticed,  that  equally  to  be  di- 

>a^ad  had  beea  adjudged  a  tenancy  in  common,  even  in  a  deed. 

And 
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And  this  extends  to  shopkeepers,  as  well  as  other  merdionts ;  for 
there  are  four  spe<iies  of  merchants,  and  all  within  this  custom ;  yubI* 
merchant  adventurers,  dormant,  travelling,  and  resident.  2  Brownl.  9S^. 

(K  3.)  Where  a  joint  estate  survives. 

If  there  are  joint-tenants  in  fee  and  one  dies ;  the  survivor  shall  have 
the  whole  in  fee :  for  it  is  the  nature  of  joint-tenancy,  that  the  survivor 
shall  take  the  whole  if  the  jointure  continues.     Litt  S.  280. 

So,  if  there  are  joint-tenants  for  life,  and  one  dies;  the  other  shall 
have  the  whole  by  siurivorship.  {t) 

Though  there  are  several  inheritances  limited  upon  the  estate  for  life. 
LitS.  28S. 

So,  if  one  jointp-tenant  enters  into  religion,  which  is  a  civil  death: 
the  odier  shall  have  the  whole  by  survivorship.     Co.  L.  181.  b. 

And  the  survivor  shall  take,  though  the  other  devises  his  part;  for 
the  devise  does  not  take  effect  till  the  death  of  the  testator ;  and  imme- 
diately upon  his  death,  the  land  survives.  Lit.  S.  287.  Vide  Devise^ 
(N8.21.) 

If  a  woman  joint-tenant  takes  husband,  and  dies ;  her  estate  survives* 
and  does  not  go  to  the  husband.  Co.  L.  185.  b.  Vide  Baron  and  Feme* 
(E2.) 

So  the  survivor  shall  take,  though  the  jointure  was  severed  by  a  dis- 
continuance, a  lease  for  life,  &c.  if  it  be  afterwards  recontinued,  &c« 
before  tlie  death  of  any  of  the  joint-tenants.   Co.  L.  1 93.  a. 

(K  4.)  When  not. 

But  survivorship  is  the  peculiar  privilege  of  joint-tenants.  Co.  L. 
IBl.a. 

And  therefore,  an  estate  in  parcenary,  or  in  common  does  not  sur- 
vive. 

Though  a  lease  was  express  to  A.  and  B.  and  the  survivor  of  them^ 
and  afterwards  A.  grants  his  part  to  D.  who  is  thereby  tenant  in  com- 
mon with  B.  for  earpressio  eorum,  qua  tacUe  insurUf  nihil  operatur.  Co.  L. 
191.  a.  (u) 

So  a  bare  trust,  or  authority,  does  not  survive.    Vide  Co.  L.  181.  b. 

(/)  The  tnnt  of  a  term  in  join^tenancy  shall  go  to  the  survivor,  iir  -equity  as  well 
as  at  law.    9Vem.556.    sP.Wms.530.    Bunb.342. 

{n)  1.  Lord  Coke,  in  Co.  Litt.  191.  a.,  observes,  iflandsbelciten  to  two  for  term  of 
their  lives,  et  eonm  aUtrius  ditdiut  oiern/t,  and  one  of  them  granteth  his  part  to  a 
stranger,  whereby  the  jointure  is  severed* and  dyeth,  here  shall  be  no  survivor,  but 
the  lessor  shall  enter  into  the  moiety,  and  the  survivor  shall  have  no  advantage  of 
these  words  *  et  eorum  aUerius  divHui  viveniios  viventi*  £pr  two  causes, — First,  For 
that  die  jointure  is  severed. — Secondly,  For  that  those  words  are  m>  more  than  the 
common  law  would  have  implied  without  them,  et  expremo  eorum  qtue  taate  mnmt^ 
nihil  operatur,-^^,  Mr.  Butler  subjoins;  here  Lord  Coke  speaks  only  of  a  joint-tenancy 
for  lile;  in  which  case  the  words  '  and  the  survivor  of  them'  are  merely  words  of  sur- 
plusage; as  without  them  the  lands  upon  the  death  of  one  joint-tenant  go  to  the  sur- 
vivor. But  in  the  creation  of  a  joint-tenancy  in  fee  care  must  be  taken  not  to  insert 
these  words.  For  the  grant  of  an  estate  to  two  and  the  survivor  of  them,  and  the 
heirs  of  the  survivor,  does  not  make  them  joint-tenants  in  fee;  but  g^ves  them  an 
estate  of  freehold,  during  their  joint  lives,  with  a  contingent  remainder  in  fee  to  the 
survivor. 
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(C  5.)  If  the  jointure  does  not  continue.  —  What  shall  be  % 
severance ;  what  not.    Vide  Chancery,  (3  V  5.) 

So  there  never  shall  be  a  survivorship,  if  the  estate  does  not  continue 
in  jointure,  at  die  death  of  htm  who  dies  first     Co.  L.  188.  a.  193.  a. 

And  therefore,  if  one  joint-tenant  conveys  his  part  to  a  stranger,  or 
releases  to  his  companion ;  the  jointure  is  severed,  and  the  estate  does 
not  survive,  (x) 

Though  they  are  ioint-tenants  in  fee,  and  one  of  them  conveys  only 
ivlife:  ibr  the  freehold  being  severed,  the  reversion  upon  it  is  also 
Kvered.    Lit.  S.  802.  {y) 

Though  his  conveyance  was  only  ibr  his  own  life,  which  determines 
It  his  death,  when  the  survivor  ought  to  take.     Semb.  Co.  L.  193.  a. 

Sof  if  joint-tenants  in  fee  join  in  a  lease  to  A.  and  a  corporation  sole 
fiir  life :  for  now  the  reversion,  depending  upon  several  freeholds,  is 
KveraL     Co.  L.  191.  b.     Vide  ante,  (K  2.) 

So  if  a  wife  joint-tenant  takes  husband,  who  makes  a  feoffment,  8tc. 
the  jointure  is  severed  during  the  continuance  of  the  discontinuance: 
fiir  a  right  of  action  cannot  stand  in  jointure  with  a  freehold,  or  inherit- 
ance in  possession.    Vide  ante,  (K  2.) 

So,  if  joint-tenant  for  life  makes  a  feoffment,  or  grant  in  tail,  or 
kaatpur  outer  vie,  which  amounts  to  disseisin,  and  devests  the  rever- 
sion; the  jointure  is  severed.  Co.  L.  191.  b.  And  thb  shall  be  a  fop- 
Seiture.    Vide  Forfeiture,  (A  1.) 

So^  if  a  joint-tenant  within  age  makes  a  feoffment:  the  jointure  is 
severed,  though  the  feoffment  was  voidable.     Co.  L.  837. 

So,  if  one  joint-tenant  levies  a  fine  of  the  whole;  though  it  be  to  the 
dd  uses.     Mod.  Ca.  45. 

So^  if  there  be  two  joint-tenants  for  life,  and  the  one  levies  a  fine  sur 
amcessit  to  A.  and  dies  ;  his  moiety  does  not  survive,  but  goes  to  him  in 
reversion.     R*  Jon.  55* 

So*  if  a  lease  be  to  two  for  their  lives;  and  by  another  conveyance, 
die  lessor  grants  the  reversion  to  them  and  the  heirs  of  their  bodies ;  the 
jointure  is  severed ;  for  the  estate  is  executed,  and  they  are  tenants  in 
common  in  tail  in  possession.     Co.  L.  182.  b.  (z)   '  Vide  ante,  (B  18.) 

(x)  llEast,288. 

(jr)  1.  Ify  cays  Lord  Coke,  in  Co.  litt.  192.  a.,  two  joint-tenants  be,  and  one  maketh  a 
leve  for  lie,  this  is  a  severance  of  the  jointure,  as  Littleton  here  taketfa  it,  and  the 
lard  shaH  make  several  avowries  upon  them.  *-  2.  And  Mr.  Butler* subjoins;  upon  die 
deilh  of  cither  of  the  lessees,  one  moiety  of  the  estate  goes  to  the  surviving  lessee  or 
lisasmiace,andthe  reversioner  may  enter  upon  the  other  moiety.  SeeDy.67.  W.Jon. 
55w  S  K  Wms.  T40. —  3,  But  this  is  to  be  understood  where  the  joint-tenants  are  for  life ; 
hr  if  the  Joint-teoaots  are  in  fee,  and  the  jointure  is  severed,  the  right  of  survivorship 
ii  wholly  taken  away,  and  their  shares  go  to  their  re^>ective  heirs.  So  if  there  be 
joiBt4enaats  of  a  term  of  years,  and  the  joint-tenancy  is  severed,  their  shares  go  to  their 
respetiiic  personal  rmesentatives.  See  l  Salk.  158. — 4.  It  should  also  be  observed* 
tkt  tiie  case  put  by  Littleton  supposes  the  joint-tenant  to  let  his  estate  for  his  own 
life  only;  for  if  he  let  it  for  a  longer  term  than  for  his  own  life,  or  if  he  let  it  for  the 
ik  of  any  odier  person,  it  is  a  forSeiture.    See  4  Leon.  236. 

(z)  l.The  Annotator  subjoins  from  Hal.MSS.  Vid.  Ffil.  35  Eliz.  B.  R.  rot.  no.  96. 
Moot  and  Pccke,  Dv.  12.  41  Ed.  3.  21.  21  R  6.  40.  40  Ass.  45Ed.3.2.  Hil. 
StEBs.  DkJcsoA  «.  Manh,  B.R.  rot  no,  109.  Devise  to  eldest  son  and  another  for 
libu  Hdd  that  they  sve  joint-tenants  though  the  fee  descends ;  but  male.— -2.  He  adds, 
to  the  latter  case,  Cro.  Jac.  ^W). 

Sa, 
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So,  if  a  reversion  be  granted  to  one  of  the  lessees^  in  fee,  or  in  tail ; 
for,  the  reversion  is  executed  for  a  moiety.     Co.  L.  182.  b. 

So,  if  a  reversioh'be  granted  to  A  lessee  and  stranger,  and  their  heirs. 
Co.  L.  ia2.b. 

So,  if  a  reversion  descends  to  a  joint-tenant.  R.  2  And.  202.  Cro. 
EL  743.     R.  Cro.  El.  470.  48 1 .     2  Co.  60.  b. 

SOf  if  there  be  a  lease  for  life,  and  the  lessor  grants  the  reversion  to 
two  in  fee,  and  the  lessee  grants  his  estate  to  one  of  them ;  the  jointure 
is  severed,  and  the  estate  executed  for  a  moiety.     Co.  L.  18S.  a.  (a) 

Or,  if  the  lessee  grants  to  one  of  them  and  a  stranger.    Co.  L.  182.  b. 

So,  if  there  be  joint-lessees  of  a  term,  and  one  of  them  assigns  par( 
of  his  term  to  the  other ;  it  shall  be  a  severance  of  the  jointure  for  the 
whole.     Cro.  El.  33. 

So,  if  one  of  them  mortgages  his  part.     R.  1  Sal.  158.  {b) 

So,  if  there  be  two  joint-tenants  of  an  advowson,  and  they  agree  to 
present  by  turn,  and  diat  one  shall  have  one  moiety,  and  the  odner  the 
other  moiety,  and  this  is  executed  by  a  presentation  by  each ;  the  join- 
ture is  severed.     R.  Carth.  506. 

So,  if  there  be  joint-tenants  for  life,  and  one  leases  for  years ;  it  shall 
be  a  good  severance  during  the  term.    Dy.  187.     2  Cro.  417. 

So,  if  he  leases  his  part  to  commence  at  a  future  day.     2  Cro.  91. 

Or,  to  commence  after  his  death,  during  the  life  of  liis  companion. 
R.  2  Cro.  91.     Mo.  776.     2  Rol.  89. 1.  5. 

So,  if  he  leases  for  years,  if  he  or  his  companion  live  so  long.  R. 
2  Cro.  377.     Bridg.  43. 

If  husband  and  wife  and  A.  be  joint-tenants,  and  the  husband  and 
wife  make  a  lease  for  years,  if  they  or  A.  live  so  Ions:;  though  the  lease 
is  voidable  by  the  wife,  yet  if  the  husband  and  wife  oie  without  avoiding 
it,  it  shall  be  good  against  A.  surviving :  for  the  severance  continues. 
R.  Bridg.  43. 

But  if  one  joint-tenant  makes  a  lease  for  years,  this  does  not  sever  the 
jointure  as  to  the  freehold.     Co.  L.  185.  a. 

So,  if  two  joint-teniants  in  fee  make  a  lease  for  life,  and  the  lessee  sur- 
renders to  one  of  them ;  for  this  enures  to  both.     Co.  L.  1 92.  a. 

If  a  woman  joint- tenant  takes  husband,  it  is  not  a  severance  of  the 
jointure.     R.  PI.  Com.  418.  b. 

Otherwise  where  a  woman  joint-tenant  of  a  personal  thing  takes 
husband     PI.  Com.  41 8.  b. 

Yet  if  a  joint-tenant  for  years  makes  a  lease  for  a  less  term ;  that  se- 
vers the  jointure,  and  the  term  does  not  survive.     Co.  Lit.  192.  a. 

(K  6,)  Joint  tenants  how  seised. 

Joint-tenants  are  seised  per  my  etper  taut.    Lit  S.  288« 


(a)  The  Annotator  subjoins;  but  it  is  otherwise  on  a  surrender;  for  that  enures  to 
both  joint-tenants  of  the  reversion.    Co.  Litt.  19S.  a.    See  further  Perk.  s.  80. 

(b)  1.  £q.  Abr.  29S. — 2.  Alienations  of  this  kind  must  however  be  valid  and  good 
in  law,  to  have  this  eficct ;  and  therefore  a  conveyance  by  a  joint-tenant  to  his  wife; 
being  void. at  law,  will  not  operate  as  a  severance  of  a  joint-tenancv.  Prec  in  Ch.  124. 
*^  3.  Articles  of  agreement  by  an  infant,  tliough  made  in  consideratioa  of  marriage, 
will  not  ofxerate  as  a  severance  of  a  joint-ten8Qcj\  1  Inst.  246.  a.  n.  ( l ).  1  B.  C.  C.  1 12. 
—  4.  Sec  as  to  the  eflfect  of  an  agreement  to  alien,  2  Vem.  631.  '  2  Ves.  654.  2  Yes. 
J.' 257. 

When 


« .« 


*^ 
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Whm  husband  and  wife  are  seised  by  moieties,  or  by  eQtierties. 
Vide  Baron  and  Feme»  (D2.S.) 

But  joint-tenants  have  a  right  only  to  a  moiety.    Vide  Co.  L.  1 86.  a. 

And  therefiniey  if  one  makes  a  feeffmenU  gift,  or  demise  of  his  part ; 
cniy  a  moiety  passes.     Co.  L.  186.  a. 

So,  if  one  bargains  and  sells  his  Itmds,  and  before  enrolment  the  other 
dies;  yet  only  a  moiety  passes.  Ca  L.  186.  a.  2  Cro.  53.  Qro. 
Car.  217.    Mo.  776.  ^^ 

If  a  lease  be  by  all,  rendenug  rent  to  them,  and  one  does  not  seal  it; 
floly  a  moiety  passes.     1  Vent.  1S6.  (d) 

If  all  jcHn  inafiwffinent,  each  gives  but  his  part.    Co.  L.  '186.  a« 

And  therefore,  if  a  feofiSnent  be  upon  condition,  thait  upon  breach  one 
shatt  enter  into  the  whole;  yet  he  shall  enter  only  into  his  part.  Co.  L. 
186.  a.  (d) 

And  if  one  teOBor  dies,  the  feoflbe  cannot  plead  the  feoflSnent  of  the 
sm^vor :  for  each  gave  only  his  part.    Co.  L.  1 86. 

So  eveiy  joint-tenant  loses,  or  forfeits  only  his  part.  If  one  be  an 
alien,  the  long,  upon  office,  shall  have  only  a  moiety.     Co.  L.  186.  a. 

If  one  be  a  vUlein,  the  lord  shall  enter  but  into  a  moiety.  Co.  L. 
186.  a. 

So  the  one  may  demise  his  part  for  years,  or  at  will,  to  his  companion. 
Co.  L.  186.  a. 

Or  make  his  ocmipanion  his  baiUffof  his  part     Co.  L.  186.  a. 

And  maintain  account  against  him  in  such  case.  .  Co.  L.  186.  a* 
Vide  post,  (K  8  ) 

(K  70  What  charges  bind  the  survivor. 

So,  if  one  jointHtenant  does  a  thin^  which  gives  to  another  an  estate, 
or  r^t  in  die  land,  it  binds  the  survivor:  as,  if  a  joint-tenant  in  fee,  or 
tar  USb,  makes  a  lease  for  forty  years.  Lit.  S.  289.  {e)  Vide  Chancery, 
(S  V  7,  &c) 

So,  if  he  leases  to  commence  injvturo^  [■/)  and  dies  before  thecom* 
moioement.    lit.  S.  289. 

So^  if  he  leases  for  years  the  vesture  or  herbage  of  the  land(g);  for 
HKh  lessee  has  a  right  to  the  land.     Co.  L.  186.  b. 

And  the  survivor  (A)  shall  not  have  the  rent  upon  a  lease  for  years, 
tboiq^  he  has  the  reversion.    Co.  L.  l85.  a.  (t)   ^ 


(r)  If  joiiit4enaiiti  jmn  in  s  lesie^  thifl  shall  be  but  one  lease,  for  they  have  but  one 
heAM.  Bat  if  tenants  in'  common  join  in  a  lease,  this  shall  be  the  lease  of  each  for 
their  ici|wxtiye  (arts,  and  the  cross  confinnation  of  each  for  the  part  of  the  other,  and 
ao  Litopiirl  on  ertfaer  part,  because  an  actual  interest  passes  from  each  respectiTely» 
ad  tint  indades  the  necesnty  of  an  estoppel,  which  is  never  admitted,  if  by  any  con- 
rtnicuoai  it  can  be  avoided.    Bac  Abr.  Jomt^tenants,  H.  4. 

(/)  And  though  j<nttt4enants  join  in  demising,  the  tenancy  may  be  determined  as  to 
the  aeparate  share  of  one  by  his  sq>arate  notice  to  quit.    9  Tliunt.  iso. 

(r)  1  lost  185.  a.  -  S  RcH.  Abr.  89.    %  Vem.  S^S. 

(/)  Uras  to  begin  after  Ids  death.    Bac.  Abr.  Joint-tenants,  H.  l. 

(^)  So  if  two  joint-tenants  are  of  a  water ;  and  one  grants  a  teparate  |nscary  for 
«,  wal  <fies,  dos  shall  bind  the  surrivor.  For  in  this  and  like  rases,  the  grant  of  the 
joint-tenant  gives  an  immediate  interest  in  the  thing  itsdf  whereof  they  are  joint- 
■ti.    Bac  Abr.  Joint-tenants,  H.  I. 

(i)  But  the  personal  representatives  of  the  deceased  may  have  debt  or  covenant ; 

Vol.  IVT  I  *W« 
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So^  if 'he  ackhowledges  a  sUtute,  recognidanoe^  or  judginent,  tatd 
•execution  be  sued  in  his  life-time ;  that  binds  his  companion  who  mir*- 
vives.     Co.  L.  184.  b. 

So,  if  there  be  a  recovery  against  him,  though  execution  be  not  sued 
in  his  life-time.     Co.  L.  185.  a. 

But  if  a  joint-tenant  grants  a  rent-charge,  and  dies ;  this  does  not  bind 
the  survivor :  fer  he  claims  paramount  die  charge,  and  may  plead  a 
feoffinent  to  him,  without  naming  his  companion.    Liu  S.  286. 

So»  if  he  grants  common,  estovers,  a  corody,  8tc«     Co.  L.  185.  a. 

So,  if  he  acknowledges  a  statute^  recognisance,  or  judgment^  and  dies 
before  execution.     Co.  L.  184.  b. 

Or,  be  indebted  to  the  king.    Co.  L.  185.  a. 

So,  if  he  contracts  to  make  a  lease  for  yearg;  that  does  not  bind  the 
survivor. 

Or  grantsi  that  if  A.  pays  so  much  at  Michaelmas,  he  shall  have  it 
for  years.     Co.  L.  185.  a. 

So,  if  he  takes  a  lease,  by  indenture,  of  his  own  land,  flrom  a  stranger ; 
the  survivor  is  not  bound  by  this  estoppel.     Co.  L.  185.  a. 

So,  if  a  joint-tenant  grafts  the  part  of  his  companion,  it  shall  be  void, 
though  he  survives:  for  it  was  in  contingency.  R.  2  Cro.  91. (t) 
Mo.  776.  (l) 

But  if  a  joint-tenant  grants  a  rent  charge,  &c.  and  afterwards  releases 
to  his  companion ;  he  snail  hold  subject  to  the  charge,  though  he  sur- 
vives :  for  he  does  not  claim  by  survivorship,  but  under  the  grant. 
Co.  L.  185.  a. 

How  a  conv^ance  enures  by  one  joint-tenant  to  another.  Vide 
Release,  (B  4.  —  D  I,  &c.} 

(K  8.)  Tenants  in  common. 

Tenants  in  common  are  those^  who  claim  by  several  titles,  or  in 
several  rights  though  by  one  title,  and  have  their  possession  in  common. 
Co.  L.  189.     Vide  ante,  (K  2.) 


■ 

this  remedy  being  now  given  to  the  representatives  of  such  a  lessor;  for  by  11  G.  9. 
c.  1 9.  s.  1 5.,  the  executors  of  adlnfanstrators  of  tenant  for  life  shall  on  his  death,  recover 
of  die  lessee  a  fateiMe  propelrdon  of  the  rent  from  the  last  day  of  payment  to  the 
death  of  such  lessor. 

(f)  1.  If  there  be  two  joint-tenants,  and  they  make  a  lease  by  parol  or  deed  poll, 
reserving  rent  to  one  onlv,  it  shall  enure  to  both ;  ^et  had  the  lease  been  by  deed  in- 
dented, the  reservation  should  have  beeng  cod  to  hrni  only  to  whom  it  was  made,  and 
the  other  should  have  taken  nothing.  Bac.  Abr.  Joint-tenants,  H.  1.  Cro.  Jac.  91. — 
2.  The  reason  of  which  difierence  is  this :  where  the  lease  is  by  deed  or  parol,  the 
rent  will  follow  the  reversion,  which  is  jointlv  ill  both  lesson,  and  the  rather  because 
the  rent  being  something  in  retribution  for  tne  land  given,  the  joint-tenant  for  whom 
it  is  reserved  ought  to  be  seised  of  it  in  the  same  manner  as  he  was  of  the  land 
demised,  which  was  equally  for  the  benefit  of  his  companion  and  himself;  but  where 
the  lease  is  by  deed  indented^  they  are  estopped  to  claim  the  rent  in  any  other  manner 
than  is  reserved  by  the  deed^  because  the  indenture  is  the  deed  of  eacn  party,  and  no 
man  shall  be  allowed  to  recede  from  or  vary  his  own  solemn  act  Bac.  Abr.  Joint- 
tenants,  H,  1. 

(*)  377. 

(/)  If  one  joinVtenant  make  a  lease  for  years  '  if  he  and  his  companion  live  so 
long,  and  afterwards  surrender  his  moiety,  and  take  back  another  estate,  the  lease 
dete^ned  by  the  death  of  either  of  them ;  for  it  hath  no  continuance  longer  than 
the  jomture  eontiliiiesy  which  is  severed  by  the  surrender,  a  new  estate  being  taken. 
Cio,  Jac.  577. 

And 
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Aad  tbejr  may  be  by  descent,  purchase^  or  prescription.  Co*  L. 
188.  b. 

If  tenant  in  tail  to'him  and  the  heirs  of  the  body  of  his  wife,  has 
issue  a  daughter,  and  afterwards  another  daughter  by  another  venter, 
disoiHitinaes,  and  disseises  the  discontinuee,  and  dies;  his  daughters 
are  taiants  in  common  by  descent:  for  the  eldest  is  remittea  to  a 
moie^;  and  therefore  they  are  not  parcaiers :  for  they  claim  by  several 
titles.    Co.  L  349.  b. 

Tenants  in  common  have  a  several  right  to  the  freeholdi  and  inheri- 


And  therefore^  (m)  in  an  action  real,  or  which  concerns  the  title^ 
ihgr  oi^t  not  to  join,  except  it  be  for  an  intire  thing.  Vide  Abate- 
ment, (£  10.) 

So  they  have  a  several  right  and  title  to  a  moiety  of  the  things  which 
they  bold  in  axmnon :  ana  therefore^  if  od&  dies,  his  moiety  does  not 
sorrive,  but  goes  to*  his  heir;  or  if  it  be  a  chattd,  tp  his  executor  or 
administrator. 

And  one  oftbem  may  enfeoff  his  companion  of  his  part.  Co.L.200.b. 

If  one  levies  a  fine,  makes  a  feofiment,  &c.  of  the  whole ;  his  moiety 


If  one  actually  ousts  (n)  his  companion  of  the  possession,  the  other 
Bsjr  maintain  an  ejectment  against  him.    Lit  S.  322. 

So,  if  one  ousts  the  other  of  his  ward,  or  other  chattel  real,  the  other 
liiall  have  gectment  of  ward  against  him.     Lit.  S.  323. 

So,  if  one  tenant  in  common  destroys  the  flight  of  a  dovecote,  the 
odiar  shall  h^ve  treqiass.    Co.  L.  200.  a. 

Or  destroys  all  the  deer  in  their  park,  8u;.     Co.  L.  200.  b» 

Or  removes  the  merestones  pro  metis  et  bundis  terrarum  suarunu 
Co.  L.  200.  b. 

If  cme  disturbs  the  other  in  the  setting  up  of  hurdles  for  their  foldage. 
Co.  L.  200.  b. 

So»  if  one  tenant  in  common  of  a  wood,  turbary,  piscary,  &c.  does 
waste  against  the  will  of  the  other ;  he  shall  have  waste  against  him. 
Co.  L.  200.  b. 


(«)  They  cannot  join  in  a  lease.    S  Wils.  23S. 

(a)  1.  An  actual  ouster  may  be  inferred  from  circumstances,  which  drcumstances  are 
lier  <if  endenoetobeleft  tothejury.  Cowp.  S17.  —  8.  Thus  thirty-six  years  sole 
nninteiTupted  possession  by  one  tenant  in  common^  wi^out  any  aocount  to,  demand 
fe,  or  dami  set  np  fay  lus  companion,  was  bdd  to  be  jufficwnt  around  for  the 
joiy  to  presume  an  actual  ouster  of  the  co-tenant.  Und.  —  5.  If  upon  demand  by  the 
co4enaot  of  Ins  moiety,  the  other  refiise  to  pay,  and  deny  his  title,  sajii^  he  daimsthe 
vhoie^  and  wUl  not  pay,  raid  oootiBues  in  possession,  mch  possession  is  advene  and 
ouster  enoe^  Ibid.  ll^Sast,  49. — 4.  And  in  like  manner  where  there  were  two 
jomt-CeBants  of  a  leaw  for  yean,  and  one  bade  the  other  go  out  of  the  house,  and  he 
went  out  acconfin^^,  this  was  hdd  to  be  an  actual  ouster.  Vm.  Abr.  V.  14.  51S.  — 
5.  Upon  the  same  prmciple  although  the  entry^  of  one  is,  cenerally  speaking,  the  entij^ 
of  both,  yet  if  he  enter  daimms  the  whole  to  himself,  it  will  be  an  entry  adverse  to  his 
coofMoion.  Ibid.  -^6.  But  mere  there  was  no  drcumstaace  to  induce  a  supposition 
of  an  actual  ouster,  but  a  bare  perception  of  the  profits  by  one  tenant  in  common  for 
twenty-six  yean,  Ae  possesnon  was  neld  not  to  be  adverse.  5  Burr.  2604.  —  7.  And 
where  a  tenant  in  common  levied  a  fine  of  the  whole  premises,  and  afterwards  took  all 
the  KBts  and  profits  for  four  or  five  yean,  but  it  did  not  appear  that  he  held  advend^ 
at  the  time  of  the  levying  the  fine,  it  was  held  that  such  fine  and  receipt  were  not  soil^ 
cieat  evidence  of  an  ouster  by  his  companion,  l  East,  5S6.  568.  574.  Sed  vide  S  Atk. 
S3a  sss.  Adam*s  Eject.  61,  62. — 8.  And  after  recovery  by  one  in  ejectment  against 
'Ae  other,  he  may  have  trespass  for  mesne  profits.    3  Wus.  118. 

12  If 
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'  If  one  conrupU  the  water,  the  other  shall  have  an  dcticm  upon  the 
case.    Co.  L.  20Q.  b. 

If  one  will  not  repahr  their  houses  mill,  &c  the  other  shall  have  a 
writ  de  reparaiianefadendd.    Co.  L.  200.  b.     F.  N.  B.  127. 

If  one  makes  the  other  his  bailiff  bf  his  part,  as  he  may,  he  shall  have 
accounta^ajnst  him.    Co.  L.  200.  b.   Vide  ante^  (K  6.) 

But  thenr  occupation  is  in  common jp^  my  etjjer  tout :  and  dierefore,  (o) 
the  one  shall  not  have  ejectment  against  the  other,  without  an  actuid 
ouster.  Co.L.199.b.    R.Cio.E1.220.  lLeo.S12.  D.  1  Sal.  S91, 892. 

So  the  one  cannot  disseise  the  other,  without  an  actual  ouster. 
R.  1  Sal.  392. 

So,  if  the  one  takes  (/>)  an  intire  chattel  real,  as  the  body  of  his 
ward,  villein,  &c.  the  other  may  take  him  back,  but  shall  not  have 
remedy  by  action.     Co.  L.  200.  a.  {q) 

So,  if  the  one  takes  a  chattel  personal  intire,  or  not  intire ;  the  other 
may  retake  it  when  he  has  an  opportunity,  but  has  no  remedy  by  action* 
Co.  L.  20a  a.  (r) 

So^  if  an  estray,  or  other  thing  belonging  to  a  manor,  which  they 
have  in  common,  nappens. 

So,  if  A.  has  a  ship  in  common  with  B.  and  disposes  the  whole  to 
another ;  no  remedy  lies  by  aftion  against  A.     R.  1  Lev.  29.  (5) 

When  partition  shall  be  made  between  joint-tenants,  and  tenants  in 
common,  and  how.    Vide  Parceners,  (C  1,  &c.) —  Pleader,  (3  F  1,  &c.) 

When  they  shall  join  in  a  suit,  or  be  jointly  sued,  and  when  not  Vide 
-in  Abatement,  (£  9. 10.  —  F  &  6.) »  Chancery,  (3  V  1,  &c.) 

What  words  in  a  devise,  &c.  make  an  estate  in  common.  Vide  ante, 
JC  2.)— Devise,  (N  8.)— Chancery,  (3  V  4.) 
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(A)  DetitjSie  h^  t^e  common  Iaui«  p.  ii& 

(B)  Ddjfaie  6k  fittatute*  p.  119. 


(0)  One  tenant  in  oonmon  rfiaU  not  bar  the  other  by  the  statute  of  limitation,  where 
there  has  been  no  advene  poMetdon.    5  Burr.  2604.  *  8  Blk.  690.    Loft.  768. 

(p)  1.  One  tenant  in  common  of  a  chattel  may  apply  it  to  its  proper  puriiose,  and  to 
thb  end,  may  change  its  form,  if  necessary ;  when  the  tenancy  in  common  will  continue 
«s  bcfem.  1  Taunt.  S4l.  —  S^  And  woafy  fell  trees  upon  the  land  held  in  common,  of  a 
growth  fit  to  be  cut,  though  against  the  others*  consent,  who,  however,  may  claim 
a  moiety  of  what  they. produce.  6  T.  R.  145.  —  3.  But  in  all  cases,  where  one  tenant 
in  common  misuses  that  which  he  has  in  common  with  another,  he  answerable  to  the 
other  in  an  action  as  for  mtsfeaiance.    8  T.  R.  145. 

(o)  Payment  to  one  of  two  tenants  in  common  of  whom  premises  are  holden,  is  no 
dis(&tfge  of  the  other's  shares  if.  he  previously  warned  the  tenant  not  to  pay  it. 
3  T.  R.  S46. 

(r)  And,  therefore^  one  tenant  in  common  cannot  maintain  a  possessory  action,  trover 
for  uutance,  against  his  companion,  even  though  he  has  the  custody  of  the  property, 
and  has  given  to  hn  companion  a  bond  to  be  answerable  for  it.    1  T.  H.  658. 
.    (<)  1.  Semble  accord.    4  East,  110.  •—  2.  Yet  if  he  destroy  it  the  other  may  have 
Crover.    4  East,  121. 

(C)  ^e0t« 


^ 
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(C)  Ce0tament  nuncupatitic;,  iniien  gooD.  p.  120. 

(D)  Ce0tament  in  toriting*  p.  121. 

"D 1.)  What  shall  be.  p.  121. 
*D  2.)  What  not.  p.  122. 
''^  3.)  'Codicil,  what.  p.  123. 

(E)  ^otD  a  teisttament  dball  be  ereatteD.  p.  isa^ 

(E  2.)  Ptiblication  of  a  will ;  what  shall  be.  p..  127. 
(£  3.)  When  a  new  publication  is  necessary,  p.  129;. 
(E  4.)  When  it  shall  be  sufficient,  p.  129. 
(E  5.)  When  not.  p.  130. 

Ketoocatton ; 

T  1.)  What  shall  be.  p.  130. 
y  2.)  What  not.  p.  135. 

(G)  WEbo  mag  Detjttfe.  p.  140. 
(H)  mbo  not. 

(Hi.)  Non  compos.  140. 

(H  2.)  In&nt  p.  141. 

(H  3.)  Feme  covert,  p.  142. 

(H  4.)  Person  dead  in  law.  p.  142. 

(H  5.)  Corporation  aggregate,  p.  143.  , 

(H  6.)  Corporation  sole.  p.  143. 

(H  7.)  Joint-tenant,  p.  143: 

(H  8.)  Tenant  in  taU.  p.  143. 

(H  9')  Tenan(  per  outer  vie.  p.  l43. 

(I)  (DQbo  mag  tafie  lip  Detit0e.  p.  143. 
(K)  smbo  not.  p.  145. 

(L)  CDbat  tbtng0  mag  be  Debt0eD.  p.  148. 

(M)  CDbatnot  p.i48. 

(N)  DebijSies;  boto  erpounDeD ; 

(N  1.)  What  words  make  a  devise,  p.  150. 
(N  2.)  By  what  words  lands  pass  in  a  devise,  p.  152. 
(N  3.)  By  what,  not.  p.  156. 
(N  4.)  What  words  pass  a  fee.  p.  158. 
(N  5.)  What  words  make  an  estate  tail.  p.  163. 
(N 6.)  Whatnot,  p.  166. 

(N  7.)  What  words  make  an  estate  only  for  life.  p.  I67. 
(N  8.)  What  words  make  an  estate  joint,  or  in  com- 
mon, p.  170. 
(N  9.)  Whatwords  make  a  condition  in  a  will.  p.  173. 

I  3  (N.  10.) 
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(N  10.)  What  not.  p.  17*. 

(Nil.)  Condition^  now  expounded,  p.  17^* 

(N  12.)  What  words  make  an  estate  by  implication. 

p.  176. 
(N  IS.)  What  not.   p.  I76. 

(N  14.)  What  words  make  cross-remainders.  p.  177* 

(N  15.)  What  not  p.  I78. 

(N  16.)  What  words  make  an  executory  devise,  p.  179. 

(N  170  What  not.  p.  183. 

(N  18.)  What  words  give  a  present  estate,  p.  183. 

(N  19.)  When  in  reversion,  or  remainder,  p.  184. 

(N  20.)  When  upon  a  contingency,  p.  184. 

(N  SI.)  Regard  shall  be  had  to  the  testator's  death, 
p.  185. 

(N  S2.)  Words  shall  not  be  strained  to  disinherit  an 
heir  at  law.  p.  185. 

(N  23.)  An  exception  shall  be  expounded  liberally, 
p.  186. 

(N  24.)  The  exposition  shall  be  according  to  the  in- 
tent of  the  testator,  p.  186. 

(N  25.)  When  explained  by  averment,  p.  186. 

(O)  mbtn  a  man  tailed  b^  a  Det)t0e.  p.  187. 
(P)  pieaDing  of  a  oetii0e.  p.  187. 

(A)  ID&ai&z  fig  tfje  eommon  lato. 

A  devise  is  a  disposition  of  a  real  or  personal  estate,  to  take  effect 
after  the  death  of  the  devisor.     Co.  L.  1 1 1 .  a. 

By  the  common  law,  every  person  might  devise  his  goods  and  chat- 
tels, {a) 

Though  thev  were  chattels  reaL     1  Rol.  609.  1. 5. 

As,  a  term  tor  vears,  1  Rol.  609. 1.  5« 

An  interest  which  he  had  as  guardian  in  chivaky,  or  socage.  1  RoL 
609.  L  7. 

So,  emblements  upon  the  land;  and  this'before  the  st.  of  Mert  20  H. S. 
2.  as  it  seems.  2  Inst  81.    VideBiens,  (O  2.) 

So,  by  the  common  law,  a  man  might  devise  the  use  of  lands. 
1  Leo.  257.     Vide  Uses,  (A),  (ft) 

Though  the  use  was  suspended.    1  Leo.  257.    Vide  Uses,  (A). 

So,  at  common  law,  by  the  custom  of  some  cities  and  boroughs,  a 
man  may  devise  his  lands  within  the  same  city  or  borough,  as  chat- 
tels.   Co.L.  111.  a. 

And,  by  the  same  custom,  may  devise  a  rent  out  of  land.  Co.  L. 
111.  a. 


(«)  1.  PoUsi  emm  paRbet  k&mo,  majoribut  debUh  nan  ifutohttns,  de  rebta  ftttt,m  mfirtm^ 
fate  sud  raiionabUem  demam  facere,  GlanviUi^  Ifli.  7.  c  5.  —  S.  Hr  kercdUate  vera 
nihU  m  idimtd  volutUaie  i&tponere  pote$L    Ibid. 

(6)  Whence  by  the  invention  of  uses  a  power  of  dewsing  lands  was  indirectly 
acquired. 

So, 
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So,  if  fhert  be  a  rent  in  es$e  issuing  out  of  such  land,  it  may  b^ 
devised ;  for  the  rent  follows  the  nature  of  the  land.  Cont.  per  2  J.. 
Djr.  S.  h.  Q.  Dy.  140.  a.  Ace.  Dy.  5.  b.  in  maig.  1  Rol.  609. 1.  £0.' 
CraR637.  651. 

So^  if  land  devisable  be  ^ven  ta  a  man  for  life,  remainder  to  another 
in  fee,  he  in  remainder  may  devise  itr    I  Rol.  609. 1.  SO. 

So^  if  land  devisable  escheats  to  the  king,  who  grants  it  to  A.  the 
gnmteemay  devise  the  whole*    R.  Dal.  75. 

Thoi]fi;h  the  king  grants  it  to  hold  by  knight-service.     R.  Mo.  70. 

And  therefore,  by  custom,  lands  in  London,  Oxford,  &£•  may  be  de-- 
Tised.    Bead.  pL  145. 

And  a  custom  to  devise  is  incident  to  lands  of  the  nature  of  ga— 
Telkind.  (c) 

So  a  custom  will  be  good,  that  by  a  devise,  without  saying,  what 
estate,  die  devisee  shall  have  a  fee..    H.  Win..  1. 

By  custom,  lands  were  devisable  without  writing.     Co.  L.  1 1  )•  a. 

And  this  custom  was  not  taken  away  by  the  st.  82  &  S4*  H.  8.  -Co.. 
Llli.  b. 

But  now,  by  the  st.  29  Car.  2.  3;  No  bequest  of  lands  devisable  by 
custom  is  good^  unless  in  writing  signed  by  the  devisor,  or  some  other 
in  \as  presence  and  by  his  eroress  direction,  and  attested  and  subscribed 
in  bis  presence  by  three  or  four  credible  witnesses.  Vide  post,  ^E  1.) 

A  devise  of  lands  devisable  by  custom  would  not  be  void  by  the^ 
sL  Marl.  52  H.  3.  6.  upon  pretence,  that  it  was  by  collusion.  2  Inst. 
112. 

And,  by  custom,  a  will  of  lands  in  London,  ought  to  be  inroUed  ixt 
the  hustings.     Dal.  117. 

And  it  ought  to  be  proved  by  citiaens.  ^  DaL  117. 

And  it  shidl  be  proved  before  the  ordinary,  and  then  before  the  mayor 
in  the  hustings.     Cro.  Car.  396. 

But  lands  were  not  devisable^  if  the  devisor  had  only  an  estate-tail* 
CaLllLa. 

So,  if  a  man  had  a  fee  expectant  upon  an  estate-tail,  the  fee  was  not 
devisable;  for  at  common  law,  it  was  but  a  possibility,  and  though  the 
Stat  de  danis  makes  it  a  remainder,  the  custom  does  not  extend  to  it.^ 
1  RoL  609. 1. 27.     Dub.  StL  409. 

So,  without  a  custom,  no  lands  or  tenements  were  devisable  by  the 
ooounoa  kw.     Co.  L.  lll.b.     1  Rol.  608.  L  45.  {d) 

(B)  Debitfe  f)2  lettatute* 

By  the  sL  32  H.  8.  1.  and  34  &  35  H.  8.  5.  (e)  All  persons  having 
any  lands,  tenements,  rents,  or  hereditaments  holden  in  socage,  aua 
thereof  seised  in  fee,  dther  sole,  or  in  common,  or  in  coparcenary,  in 
possession,  reversion,  or  remainder,  may  by  their  last  wills  and  testa- 

(i)  Rob.  Gw.  834. 

MaRep.s5.a, 

(«)  It  is  generally  agreed,  that  the  power  of  devisinjg  lands  existed  in  the  time  of  the 
^»0M»  hut  upon  w  establbhment  of  the  Normans,  it  was  tahen  away,  because  it  was 
>uiaifteiitwtththepnndpiesofthefei^  llnst.111.  b.n.(l>  sinst.?.  Wright'f 
7cB.m.  «Cniise'sl)ig.S. 

(«)IVenoiM  t9  which,  the  st  7  Hen.  7.  c,  5^  and  14  &  15  Hen.  8.  c.  14.  allowed  per- 
l^vho  were  in  the  king's  service  in  the  wars  to  alien  their  laods  for  the  performance 
«  tfaeir  wilts,  without  licence  or  fine  for  alienation. 

I  i  ments 
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ments  in  writing,  devise  the.  same  to  any  person  (not  bodies  pcrfitic)  at 
their  will  and  {>leasure.  {/J 

*  And  now,  (g)  by  the  st  12  Car.  2. 24.   All  lands  are  holden  in  free 
and  common  socage. 

(C)  Ceisttaincnt  nuntupatit)e,  toben  $ooD. 

All  testaments  are  nuncupative,  or  in  writing.     Co.  L.  111. a. 

A  nuncupative  testament,  is  sufficient  for  gooids  and  chattels ;  but  not , 
for  land. 

And  will  be  good,  though  reduced  iiito  writing  after  the  deadi  of  the 
testator. 

Yet  before  the  st.  29  Car.  2. 3.  it  ought  to  be  proved. 

And,  before  probate,  was  not  pleadable  against  an  administrator. 
R.  Ca.  Ch.  192. 

But  by  the  st.  29  Car.  2.  8.  No  nuncupative  will  shall  be  good,  which 

gives  above  the  value  of  SO/,  unless  proved  by  tliree  witnesses  present  at 
le  making,  and  that  the  testator,  at  the  time  of  pronouncing,  bid  the 
persons  present,  or  some  of  them,  bear  witness  that  such  was  his  will, 
or  to  that  efiect. 

Nor,  unless  such  will  was  made  in  the  last  sickness  of  the  testator, 
and  at  his  dwelling-house,  or  where  he  had  been  resident  ten  davs  next 
before ;  except  where  he  was  taken  sick  from  home,  and  died  before  his 
return. 

Provided,  soldiers  in  actual  service^  mariners,  or  seamen  at  sea  may 
dispose  of  any  personal  estate,  as  before. 

And,  by  the  same  statute,  no  testimcmy  shall  be  received  to  prove 
a  nuncupative  will  six  months  after  making;  unless  such  testimony, 
or  the  substance  of  it,  was  put  in  writing  within  six  days  after  making 
the  sud  wilL 

Nor  shall  any  probate  of  such  will  pass  the  seal'  of  the  court  tiU 
fourteen  days  after  the  testator's  death  expired. 


(/)  1.  The  idea  of  a  devise  of  land  was  evidently  taken  from  the  testament  of  the 
Roman  law,  which  was  at  all  times  allowed  in  England;  with  respect  to  personal  pro- 
perty. But  the  power  of  devising  lands  bdng  eiven  by  positive  statutes,  is  only  co^ 
extensive  with  the  words  of  these  statutes.  6  Cruise?. — 8.  A  devise^  therefore,  iii 
founded  upon  difierent  principles^  and  governed  1^  different  rules,  fix>m  a  testament ; 
which  is  only  an  instrument  to  convey  personal  property ;  for  a  devise  is  considered 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance,  declaring  the  uses  to 
which  the  land  shall  be  subject,  after  the  death  of  the  devisor.  Ibid. — 3.  The  word 
testament  in  the  Roman  law,  was  applied  only  to  dispositions  which  contained  the  in- 
stitution or  appointment  of  an  hdr,  who  was  to  take  all  the  property  of  the  testator; 
and  the  Roman  lawyers  observe,  that  a  testament  miffht  be  made  in  five  words; 
**  Qumque  verbis  potest  quit  faoere  testamenttsm^  ui  dkat;  lAtciui  IVitu  mUd  hteres  esto** 
Ibid.  —  4.  All  other  dispositions  in  which  there  was  no  heir  named,  were  called  codicils, 
or  donations  in  contemplation  of  death.  Ibid.  —  S.  But  the  Endish  law  does  not  admit 
of  these  distinctions;  tor  a  devise  does  not  necessarily  imply  the  appointment  of  a 
general  heir,  or  a  disposition  of  all  the  testator's  lands ;  but  only  of  tnose  which  are 
particularly  mentioned ;  and  the  residue  descends  to  the  heir  as  if  no  such  devise  had 
Deen  made.  Ilnd. 

(g)  With  respect  to  lands  held  by  knight-sernce,  either  of  the  king  or  of  a  subject, 
no  more  than  two-thirds  thereof  could  be  devised  under  the  authority  of  the  above 
statutes ;  but  in  consequence  of  the  abolition  of  military  tenures,  apd  the  conrlec6on 
of  knight's  service  into  common  socage,  the  operation  of  these  statutes  now  extends  to 
all  estates  in  fee  simple.  6  Cruito,  6. 

Nur, 
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Nor,  unless  process  first  issue  to  call  in  the  widow  or  next  of 
kin  to  the  deceased,  to  contest  it,  if  th^  please. 

Bj  the  St.  5  &  5  (or  4)  An.  16.  Witnesses  allowable  in  trialsat 
kw,  jure  good  witnesses  to  prove  a  nuncupative  will,  or  any  thing 
rd^iv  toit. 

By  die  st  29  Car.  2.  S.  No  will  in  writing  of  personal  estate,  nor 
soy  dause  dierein  shall  be  repealed  or  altered  by  parol  or  will  nuncu^ 
patixft^  unless  the  same  be  put  in  writing  in  the  testator's  life^  and  after- 
vntls  read  to  him  and  allowed  by  him,  and  proved  so  to  be  by  three 


Bnta  man  having  disposed  of  part  of  his  estate  by  his  will  in  writing, 

~  dispose  of  the  residue  by  a  nuncupative  codicil.     Ray.  334. 

oo,  il  a  residuary  legatee,  named  by  a  will  in  writing,  dies  in  the  life 
of  the  testator,  whereby  the  devise,  as  to  that,  is  void ;  he  may  dispose 
of  it  by  a  nuncupative  will,  if  he  does  not  idter  his  executor  nor  any 
dih^  dse:     R.  Kay.  334. 

So^  if  any  thing  be  inserted  in  a  will  in  writing,  by  covin ;  for,  as  to 
that,  it  is  void.  '  Kay.  334. 

(D)  Ce0tament  in  toriting. 

(D  1.)  What  shall  be. 

A  will  in  writing  is  not  confined  to  any  certain  form.  Ch.  R, 
195.  (A)  And  therefore,  if  a  man,  being  out  of  the  kingdom,  writes  a 
letter  in  which  he  shows  how  he  will  dispose  of  his  land;  if  it  be  well 
executed,  it  is  a  good  will.     R.  Mo.  177. 

So,  if  it  be  wntten  by  yray  of  articles  of  agreement  between  A.  and 
B.  and  concludes  and  be  se^ed  and  delivered  as  a  deed.  1  Mod.  117. 
5  Keb.  310.     R.  Ca.  Ch.  248. 

So  notes  or  memorandums  written  from  the  testator's  mouth  by  a 
phyndan  or  scrivener,  &c.  if  they  are  afterwards  executed. 

Though  they  were  intended  to  be  reduced  into  form,  but  are  not. 

Thou^  they  were  never  read  to  the  testator  after  the  writing.  R. 
Dy.  72.  a.     Bend.  61.     1  And.  34. 

So^  if  the  testator  declares  his  will,  and  wishes  B.  was  present  to 
write  it,  whereupon  B.  is  sent  for  by  his  wife  without  other  direction, 
and  he  writes  the  will  in  the  life  of  the  testator  firom  the  mouths  of  the 
witnesses  presoit,  but  the  testator  was  senseless  before  the  writing  was 
finished.     R.  Al.  56* 

And  it  shall  be  good  for  so  much  as  the  witnesses  agree  in,  though 
they  disagree  as  to  another  part.     R.  Al.  66» 

So  an  mdenture,  by  which  he  gives  legacies  and  makes  executors, 
diall  be  a  wilL     R.  dL  R.  195.  (t) 

3o  notes  in  writing  prepared  by  A.  which  he  declares  to  be  the 

ect  of  his  will,  and  which  he  dehvers  to  counsel  with  the  deeds  of  his 
estate^  as  instructions  for  his  will  in  fi)nh ;  though  he  dies  before  the 
wiD  drawn  by  counsel  is  executed.     R.  Ch.  R.  273.     Dy.  72.  pL  2. 

(i)  Af  to  what  instramenti  shall  operate  as  wills,  what  not,  see  1  Ves.  1S9.  1  Wilsw 
943.  l£den,4€9.  4  B.  C.  C.  953.  S  Ves.  J.  804.  4  Ves.  197.  SOO.  565.  6Ves.397. 
9  VcL  849.     1  Coz»  841.  354.    3  Cox,  16.    1  Mer.  503.  669, 

(i)  1. 1  BIk.  945.  —  8.  And  a  deed  poll,  intended  to  operate  after  the  death  of  the 
penoD  vbo  made  it,  and  who  had  already  published  his  will,  to  which  it  referred,  was 
add  to  be  a  codiciL    S  Ves.  J.  204. 
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So,  if  a  will  in  writing  be  gnawn  in  pieces  by  rats ;  if  by  collecting  of 
the  pieces  the  particular  bequest  can  be  known,  it  will  be  good.  R. 
Al.  2. 

And  also,  if  it  cannot  be  known  to  a  stranger,  if  the  jury  finds  the 
gnawing  to  be  after  the  death  of  the  testator.     Al.  2. 

So,  if  a  will  in  writing  be  burnt  or  destroyed  after  the  death  of  the 
testator,  it  is  not  avoided.     R.  Al.  55. 

Otherwise^  if  it  was  destroyed  or  lost  before  his  death.  R.  AL  2. 
55.  (*) 

(D  20  What  not 

But  if  a  man  speaks  his  will,  and  another,  without  his  direction  or 
privity,  reduces  it  into  writing  in  the  life-time  of  the  testator ;  this  is 
not  a  will  in  writing.  Dy.  72.  in  marg.  R.  Al.  54.  Cont.  4  Leo.  104. 

'  ■  •  - 

(k)  1.  By  S  &  3  Ann.  c.  4.  b.  so.,  all  memorials  of  wilk  that  shall  be  rqpstered,  of 
qny  lands  in  the  West  Riding  of  the  county  of  York,  within  the  space  of  six  months 
after  the  death  of  every  respecdve  devisor,  dying  in  England  or  Wales,  or  within  the 
space  of  three  years  after  the  death  of  every  devisor  dyuig  abroad,  shall  be  as  valid 
and  effectual  against  subsequent  purchasers,  as  if  the  same  had  been  registered  imme- 
diately after  the  death  of  such  devisor.  —  2.  By  s.  SI.,  in  case  the  devisees,  by  reason 
of  the  contesting  of  such  wilU,  shall  be  disabled  to  exhibit  a  memorial  for  the  re^try 
thereof  within  me  times  before^  limited ;  then  and  in  such  case  the  rc»stry  ofthe 
memorial  within  the  space  of  six  months  next  aiter  the  attainment  of  me  will,  or  a 
probate  thereof,  or  removal  of  the  impediment,  shall  be  a  sufficient  repstij  within  the 
meanine  of  the  act.  —  3.  By  6  Ann.  c  55,  s.  14.,  the  same  provision  is  made  for 
regbtenng  wills  of  lands  in  the  East  Riding  of  Yorkshire,  as  in  the  above  act.  — 
4.  And  by  s.  1 5.,  in  case  the  devisee,  by  reason  of  the  contesdng  of  such  will,  or  other 
inevitable  difficulty,  without  his  wilful  n^lect  or  default,  shall  be  disabled  to  exhibit  a 
memorial  for  a  n^try  thereof  within  the  times  limited,  and  that  a  memorial  shall  be 
entered  in  the  o&e,  of  such  contest  or  other  impediment,  within  six  months  after  the 
decease  of  the  devisor  who  shall  die  within  the  kingdom  of  Great  Britain,  or  within 
three  years  after  the  decease  of  such  person  who  shall  die  beyond  sea ;  then  and  ia 
such  case  the  registry  of  the  memorialof  such  will,  within  six  months  afiier  the  attain- 
ment of  such  wUl,  or  a  probate  thereof,  or  removal  of  the  impediment  shall  be  a  fuffi-> 
cient  registiy  within  the  meaning  of  this  act. —  5,  By  7  Ann.  c  SO.  s.  8.,  the  same 
provision  b  made  for  roistering  wills  of  lands  in  the  county  of  Middlesex,  as  in 
2  &  3  Ann.  —  6.  And  by  s.  9.,  if  the  devisee  by  reason  of  the  conceahnent  or  sup- 
pression, or  contesting  such  will,  or  other  inevitable  difficulty],  shall  be  disabled  to 
exhibit  a  memoriid  for  the  registiy  thereof,  within  the  times  limited,  and  that  a  memo- 
rial shall  be  entered  in  the  office  of  such  contest  or  other  impediment,  within  two 
years  after  the  death  of  such  devisor,  dyin^  in  Great  Britain,  or  four  years  after  the 
death  of  such  perKin  djrin^  beyond  sea;  then  and  in  such  case  the  registiy  of  the 
memorial  of  such.will,  withm  six  months  afto'its  attainment^  or  a  probate  thereof  or 
removal  of  the  impediment,  shall  be  a  sufficient  registry  within  toe  meaning  of  the 
act ;  provided  that  in  case  of  any  concealment  or  sup]>ression  of  any  will  or  devise, 
any  purchaser  shall  not  be  disturbed  or  defeated  in  his  purchase,  unless  the  will  be 
actually  registered  within  five  yean  after  the  death  of  the  devisor.  —  7.  By  8  G.  2. 
c.  6.  s.  15.,  the  same  provision  is  made  for  registering  wills  of  lands  in  the  North 
Riding  of  Yorkshire,  as  in  the  st.  2  &  5  Ann.  —  8.  And  by  s.  16.,  in  case  the  devisee, 
by  reason  of  the  contesting  such  will,  or  other  inevitable  difficulty,  shall  be  disabled  to 
exhilnt  a  memorial  within  the  times  limited  and  that  a  memorial  shall  be  entered  in 
the  office,  of  such  contest  or  impectoent,  within  six  months  afler  the  deo^ue  of  aick 
devisor,  dying  in  Great  Britain,  or  three  yean  after  the  death  of  such  person  dying 
beyond  sea ;  then  and  in  such  case,  the  registry  of  the  memorial  of  such  will  within 
six  months  after  its  attainment,  or  a  probate  thereof,  or  removal  of  the  impe<fiment, 
shall  be  a  sufficient  r^stry  within  the  meaning  of  the  act.  —  9.  And  by  s.  17.,  in  case 
of  any  concealment  or  suppression  of  any  will  or  devise,  no  purchaser  or  purchasers  for 
.valuable  consideration,  shall  be  defeated  or  disturbed  in  fais  or  dieir  purchase,  nor  any 
judgment  or  statute  creditor  shaH  foe  defeated  of  thdr  debts,  by  any  title  made  or 
ilevised  by  iuch  will,  unless  the  will  be  actually  n^tered  within  throe  years  after  the 
devivor*  ^ 

Though 
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H(M  a  testament  shall  be  executed.  \9S 

Tbough  the  ^SktiL  <^  it  be  afterwards  shown  to  hinii  and  be  does  not 
lEsaUow  it.     R.  Dy.  72.  a  in  nmrg.  {I) 

Tboa^  he  at  another  time  sends  for  B,  to  write  his  will,  but  does 
not  then  give  him  any  directions ;  but  he  writes  that  which  he  is  'm^ 
famed  the  testator  before  declared  for  his  wilL     AI.  54. 

So^  if  a  man  writes  his  will,  but  says  that  he  will  alter  it»  and  dies 
before  alteration '  or  any  publication ;  it  shall  not  be  his  will.  R.  Mo. 
874.  5. 

So,  if  a  man  makes  his  will,  and  thereby  devises  to  A.  and  his  heirsy 
nd  afterwards,  upon  the  death  of  A.  says  to  his  heir,  that  he  shall  have 
all  the  land  devised  to  A. ;  without  a  new  publication  it  is  not  a  good 
deriae^  because  it  is  not  in  writing.     R,  PI.  Com.  S45.  b. 

So  a  letter  or  other  paper  cannot  be  used  to  explain  the  testator's 
intent.     1  SaL  232. 

So,  if  the  instruction  be  to  give  for  life,  and  the  devise  written  is  in 
fee;  it  shall  be  void  for  the  whole,  R.  per  3  J.  Fenner  cont  that  it 
shall  be  good  for  life.     Mo.  356. 

S(s  if  the  instruction  was,  to  devise  to  A.  upon  condition,  and  the 
devise  be  written  to  A.  but  before  the  condition  written,  the  testator 
£es;  the  devise  shall  be  void.     3  Co.  31.  b. 

So^  by  the  St.  9  &  10  W.  8. 41.  No  will  of  a  seaman  contained  in 
the  same  instrument  with  a  letter  of  attorney  shall  be  good. 

(D  3.)  Codicil,  what. 

A  oodidl  is  that  which  contains  any  addition  to,  or  explanation  of  a 
wiO. 
Tlie  codicil  is  part  of  the  will. 
And  may  be  made  before,  or  after  (m)  the  wiD. 
And  there  may  be  several  codicils  to  the  same  wilL     Sho.  549. 

(E  1.)  ^otD  a  testament  0ball  ht  erecuteD. 

After  the  St  32  &  34  H.  8.  It  it  was  sufficient  that  a  will  was  put 
in  writing  by  the  testator,  or  by  another  with  his  privity  and  direo- 
tkn,  without  any  other  execution.    Dy.  53.  b. 

So^  if  notes  or  instructions  were  td^en  of  the  testator  for  his  will, 
and  it  was  reduced  into  form  pursuant  to  sudi  instructions  in  the 
life  of  the  testator,  though  it  was  never  read  or  shown  to  him,  it 
«8s  soffident.    R.  Dy.  72.  a. 

If  it  was  published,  tiiough  in  loose  sheets.     I  Sid.  315. 

So^  if  notes  were  written  for  the  disposition  of  part  of  his  estate, 
it  was  good  for  so  mudi.    Dy.  72.  a.  in  marg. 

But  if  a  disposition  for  lite  was  written  in  the  life-time  of  tiie 
testator,  bat  not  of  the  remainder,  &c  it  was  void  for  the  whole. 
Djr.  72.  a.  in  maig. 

But  now,  by  the  st  (»)  29  Car.  2.  3.    All  devises  of  {o)  any  lands  or 

tenements 

(0  See  that  a  devise  bod  in  Uie  origixudy  cannot  be  made  good  by  subeequent  events. 

LolLisi. 

(■)  1.  As  to  the  reelect  m  which  it  differs  firom  a  second  will,  see  1  Ves.  1S7.  -^ 
s.  TIat  it  »  to  be  taftca  sv  pwt  of  the  will,  see  l  Ves.  J.  407.  497.  3  Ves.  lia 
4Va.€ia  iT.R.aoi. 

(a)  The  Gowtruction  of  this  statute  is  the  same  in  equity  as  at  hyr.  1  Ves.  J.  16. 

(•)  1.  AU  devises  by  which  terms  for  years,  or  other  interesU  arising  our  of  lands 

are 
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tenements  shall  be  in  writing  signed  by  the  party  so  devising,  or  by 
some  other  in  his  presence  and  by  his  express  directions,  and  shall  be 
attested  aiid  subscribed  in  the  presence  of  the  devisor  by  three  or  four 
credible  witnesses,  (p)  ^ 

And  therdbre,  eveiy  will,  not  (q)  signed  and  attested  (r)  as  the  sta- 
tute directs,  is  vpid. 

So)  every  devise  and  bequest,  not  so  signed  and  attested. 

As,  if  a  testator,  after  the  execution  of  his  will,  adds  a  new  clause 
or  bequest,  and  does  not  execute  his  will  de  novo. 

Soj  if  a  man  by  a  will  well  executed,  devises  to  B.  and  his  heirs, 
and  then  A.  dies,  and  the  testator  afterwards  makes  a  new  publication 
of  his  will  and  declares  that  B.  son  and  heir  of  the  first  devisee 
(being  ofthe  same  name  with  his  &ther,  and  having  a  l^acybythe 

are  created,  or  bv  which  powers  to  sell  or  char]^  lands  are  given,  are  within  the 
statute.  —  3.  And  therefore  where  an  estate  is  devised  for  a  term  of  jrears,  or  a  sum  of 
money  b  given  originally  and  primarily  out  of  land,  a  will  containm^  such  a  charge, 
must  be  executed  in  the  manner  prescribed  by  the  statute ;  because  it  is  the  same  as  a 
devise  of  the  land,  since  the  term  of  years  is  an  interest  in  die  land ;  and  money  thus 
^ven  can  only  be  raised  by  a  sale  of  the  land  8  Atk.  S72.  2  Ves.  179.  6  Cruise,  82. 
—  S.  To  which  rule,  however,  there  is  one  exception ;  for  where  a  will  duly  executed 
according  to  the  statute,  contains  a  general  chaige  on  lands  in  aid  of  the  personal 
estate,  it  will  extend  to  legacies  given  by  a  subsequent  will  or  codicil,  not  duly  attested* 
1  £q.  Abr.  409.  2  Atk.  268.  ^  6  Cruise  83.  Vide  3  Ves.  327.  6  Ves.  560.  1  V.  &  B. 
446.  -—  4.  Which  exception  is  founded  upon  the  princq>le,  that  a  chaige  of  debts  or 
legacies  amounts  to  no  more  than  making  the  real  estate  auxiliary  to  the  personal ;  or 
in  other  words  directing  it  to  be  converted  into  and  applied  as  part  of  the  testator^s 
personal  estate,  and  in  aid  thereof.  Fame's  Op.  434.  8  Ves.  495.  —  5.  And  sdl  cases 
within  it,  are  not  cases  of  a  primary  substantive  and  independent  cha»e  upon  the  real 
estate,  but  a  chaige  upon  it  m  aid  of  the  personal,  which  was  primaruy  charged ;  and 
the  Stat,  of  firauds  does  not  prevent  a  man  from  creating  by  will  a  fluctuating  chaise 
upon  r^  in  aid  of  personal.  2  Ves.  J.  231.  —  6.  If  however  a  person,  by  a  will  duTy 
attested,  charges  his  real  estate  with  such  legacies  and  annuities,  as  he  sh  JU  afterwanb 
give  and  chaige  upon  that  estate,  whedier  attested  or  not ;  a  charge  by  an  unattested 
codicil  will  not  be  good.  6  Ves.  560.  12  Ves.  29.  —  7.  Trust  estates  are  within  the 
statute  of  frauds.  2  P.  Wms.  258.  3  Atk.  151.  —  8.  As  are  mortgages  and  equities  of 
redemption.  6  Cruise,  87.  —  9.  Terms  for  years  already  created,  are  not  comprehended 
within  the  statute.  6  Cruise,  89.  —  10.  But  a  term  cannot  be  created  by  will,  unless 
such  will  be  executed  according  to  the  statute  of  frauds.  Ilnd.  90. — 11.  And  if  a 
term  for  years  become  attendant  upon  the  inheritance,  it  is  then  considered  as  part  of 
the  inheritance,  and  not  a  chattel  real ;  and  can  only  be  devised  by  such  a  will  as 
would  pass  the  inheritance.  2  P.  Wms.  236.  —  12.  A  will  made  in  a  foreign  country 
of  lands  in  En^and,  is  within  the  statute.  2  P.  Wms.  293.  — 13.  As  to  devises  of 
real  estate  in  Bermuda,  see  8  Ves.  481. — '14.  Saint  Christopher's^  4  M.  &  S.  l.—* 
15.  Of  a  rent,  2  Ves.  J.  232. 

(p)  Whence  to  the  validity  of  a  devise  three  requisites  are  essential ;  1^  That  it  be 
written ;  2\  That  it  be  agned  by  the  party  himself  or  by  some  other  in  his  presence, 
and  by  his  express  directions ;  3*.  That  it  be  attested  by  three  or  more  witnesses,  in 
the  presence  of  the  testator. 

(4)  1.  Written.  —  2.  But  it  is  immaterial  whether,  it  be  written  at  lam,  or  bv  notes 
usual  or  unusual ;  or  whether  sums  of  money  given  be  expressed  at  fml  length  or  by 
figures ;  provided  it  be  free  from  all  doubts  and  ambiguity.  1  P.  Wms.  425.  6  Chiise» 
60.  —  3.  And  it  may  be  written  at  several  times,  and  on  sevenl  ^eets  of  paper,  un- 
connected with  each  other,  althou^  the  proper  mode,  where  a  will  is  written  on 
several  sheets  of  paper,  is  to  join  them  together  by  means  of  a  piece  of  tape  sealed. 
1  Show.  66.    6  Cruise,  61. 

(r)  The  statute  of  frauds,  in  this  instance,  adopts  the  mode  prescribed  by  the  dvil 
law,  m  teiUufientit  solemnibut ;  not  as  laid  down  in  Justinian's  Institutes,  but  as  reformed 
by  the  code  *m  the  Novds;  and  the  evil  meant  to  be  remedied  by  the  framers  of 
the  statute  was,  the  secret  and  private  manner  in  which  wills  were .  foilnerly  executed. 
Gilb.  Rep.  261.    6  Cruise,  63, 

same 
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sune  wiD)  shaU  take  the  land  which  his  &ther  would  have  had ;  it  is 
not  a  good  devise  to  the  son,  for  this  declaration  was  not  in  writing. 
Coot  per  3  J.  in  C.  B.  but  judgment  was  reversed  in  B*  R.  2  Mod. 
313.    1  Vent.  841.     2  Jon.  135.     Ray.  408. 

S(%  if  a  will  be  not  signed  {s)  by  the  devisor,  or  by  his  directicm,  it  is 
void. 

So,  if  it  be  signed,  and  afterwards  before  witnesses  he  iledares  it 
to  be  his  hand.     Dub.  per  Cowper,  Pr.  Ch.  185. 

Yet  if  the  testator  writes  his  name  at  the  top  {t)  or  side  of  the 
p^ier,  it  is  sufficient ;  for  the  statute  only  requires  that  it  be  signed,  and 
not  that  it  be  subscribed.    S  Lev.  87. 

So^  if  the  testator  writes  his  will  with  bis  own  hand,  which  be- 
gins, I,  A*  B.  &&  and  does  not  put  his  name  otherwise,  but  it  is  sealed, 
aad  well  executed  in  other  respects,  it  is  good ;  for  it  suffices  that 
it  was  signed  in  the  text  of  the  will.  R.  per  tot.  Cur.  S  Lev.  1.  Per 
JeffiK^s,  Skin.  227.  (tt) 

So,  if  written  with  his  own  hand,  though  it  be  not  subscribed  or  seal- 
ed by  him.    Per.  L.  Cowper,  Pr.  Ch.  185. 

So^  if  it  be  sealed  bv  the  testator,  and  he  does  not  write  his 
name  at  all,  it  is  good ;  for  the  seal  is  a  signing.  Per  3  J.  Levinz.  dub, 
3  Lev.  1.    D.  per  Holt,  Sho.  69.     Semb.  1  Sid.  362.  (x) 

Sg^  if  it  be  signed  by  the  testator,  and  afterwai:ds  attested  by  wit- 
nesses, though  the  testator  did  not  sign  it  in  their  presence.  Adm.  per 
Trevor  C.  J.  at  Guildhall,  8  Ann.  in  ejectment,  Peate  on  the  de- 
mise of  Oliver  St  John  v.  Ougly,  (reported  Comyns's  Rep.  197.)  D. 
per  Dolben,  SSiOt  69.  Adm.  per  C.  B.  P.  11  Ann.  inter  Ld.  Nappier 
sad  Sir  Theophilus  Nappier.     Semb.  Skin.  227.  (y) 

So,  if  a. will  for  land  is  not  attested  {z)  and  subscribed  {a)  by  thre^ 
vitneases  in  the  presence  of  the  devisor,  it  is  void.    Eq.  Ca.  136. 

And 


{A  A  will  itas  prepared  and  written  upon  five  sheets  of  paper^  and  a  seal  affixed  to 
die  M^  and  also  die  form  of  attestation  written  upon  it.  The  will  was  then  read 
ofcr  to  the  testator  In  the  presence  of  three  witnesses,  who  afterwards  subscribed,  and 
the  testator  set  hb  mark  to  the  two  first  sheets  in  their  jpresence,  and  attempted  to 
fet  it  to  the  third ;  but  bong  unable,  from  the  weakness  of  his  hand,  he  said  '  I  can- 
■oc  do  it,  but  it  is  my  wilL*  After  this  the  three  witnesses  went  away,  being  dented  to 
ame  agmm  ;  the  testator  died  without  setting  his  mark  to  the  three  last  sheets.  Ad- 
jnikfi  that  the  will  was  not  well  executed.    Dougl.  241. 

(f)  1.  Or  at  the  commencement.    isVes.  185.  et  infra,  next  pi.  —  S.  Or  in  the 
MteshakwB  part.    S  B.  &  B.  104.       « 
(m)  1  Yes.  J.  12.     18  Ves.  183. 

\x)  1.  Sifning  was  chosen  rather  than  sealing  and  delivery  (which,  are  the  solemni- 
ties reanred  in  deeds,)  because  seals,  which  formeriy  were  a  great  mark  of  distinction 
ia  fromies,  were  much  disused  whoi  the  statute  was  made,  and  people  sealed  with 
mj  seal,  so  diat  signing  as  used  in  the  civil  law  was  preferred.    Gilb.  Kep.  S6l.  —  2. 
And  notwithstanding  mt  authority  of  the  principal  position,  it  seems  doubtiiil  whether 
nBif  is  egnivalent  to  signing.    Vide  2  Str.  764.    1  Wils.  313.    2  Ves.  459.    1  Ves. 
J.  12.    17  Ves.  459. 
{m\  s  P.  Wms.  254.    2  Ves.  454.     1  Ves.  J.  10.     8  Ves.  504.     1  V.  &  B.  362. 
(f)  Ahfaough  the  witnesses  must  subscribe  in  the  presence  of  the  testator,  yet  the 
sbttnte  does  not  require  that  this  circumstance  should  be  taken  notice  of  in  the  a|:- 
teititioo ;  and  whemer  inserted  or  not,  the  fact,  if  denied,  must  be  left  to  the  jury ;  for 
addicr  the  insertion  nor  omission  of  this  circumstance  is  conclusive.    Com.' Rep.  $$6. 
WOsl.    2  Str.  1109. 
^  1.  An  attestation  of  a  devise,  by  the  witnessed  setting  their  marks  to  the  will,  b 
8  Ves.  184.  504. '  17  Ves.  459.-^2.  The  attestation  must  be  when  the 

testator 
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And  tfaereforei  if  a  devise  be  by  a  will  subscribed  by  two  witnesses, 
and  afterwards  a  codicil  is  made,  which  confirms  all  the<  devises  in  die 
will,  and  is  subscribed  by  two  witnesses,  one  of  which  was  not  a  witness 
to  die  will,  the  devise  is  void:  for  all  the  three  witnesses  ought  to 
attest  the  execution  of  the  will  by  which  the  devise  was  made.  K.  per 
tot.  Cur.  in  B.  R.  Hill,  1  and  2  W.  and  M.  inter  Lee  and  Libbu 
Sho.  69.  88.     3  Mod.  262.     Garth.  35.  {b) 

So,  if  a  will  was  executed  in  the  presence  of  three  witnesses,  one  of 
which  was  a  devisee,  and  therefore  it  was  afterwards  executed  de  nooo 
in  the  presence  of  two  others ;  the  devise  is  void,  if  the  first  exe* 
cution  was  not  sufiicient.  Per  Powel  inter  ■  ex  dimiss.  Went  Dilke 
and  ■  R.  Garth.  514.     Videinfira. 

So,  if  a  will  be  executed  without  witnesses,  and  afterwards  a  codi- 
cil is  executed  in  presence  of  three  witnesses,  the  will  without  witnesses 
shall  not  be  good.     R.  2  Ver.  598.  {c) 

So,  if  a  will  be  executed  and  attested  by  three  witnesses,  and  after* 
wards  revoked  by  a  feoffinent,  and  after  that  the  testator  republishes 
his  will  in  the  presence  of  one  or  two  witnesses,  it  is  not  good. 
Q.  Skin.  227.  {d) 

So,  if  a  will  be  subscribed  by  three  witnesses  together  in  a  room 
where  the  testator  cannot  see  them,  it  is  void ;  for  it  ou^t  to  be  attested 
in  the  presence  of  the  testator.  R.  P.  2  W.  and  M.  inter  Edle* 
ston  and  Speak.     Sho.  89.     Garth.  80.  {e) 

But  if  the  witnesses  subscribe  within  the  testator's  view  it  is 
auffident,  though  it  be  not  in  the  san;ie  room.     R.  Garth.  81  • 

Or,  where  the  testator  may  see,  though  he  does  not    R.  Sal.  688.  (/* ) 

Or,  if  the  will  was  executed  before  the  statute,  though  the  tea- 
tetor  died  after.    Dub.  Pr.  Gh.  77. 

So,  if  a  will  be  subscribed  by  three  witnesses,  of  whidb  one  is  a  devisee, 
k  is  void  as  to  the  devise  to  him;  for,  there  are  not  three  credible 
witnesses  to  it  R.  per  B.  R.  T.  10  W.  3.  inter  Jennings  and  Hil|ier. 
(Reported  Gomyhs's  Rep.  90. 94.)     Per  Powel,  T.  10  Ann.  inter  — — 

dimiss.  ex  Went  Dilke  and .  {g) 

But 

testator  is  in  a  testable  state.    Dotigl.  S41.  —  5,  Though  if  he  be  l^ind,  the  will  need 
not  be  read  over  to  him  in  the  presence  of  the  attesting  witnesses,  s  N.  R.  415.  —  4. 
As  to  an  attestation  by  a  vice-consul  abroad,  operating  as  a  private  atfcestationy  tee 
11  Ves.240. 
(b^  R^.  temp.  Holt,  742. ;  but  see  S  Ves.  J.  228.  et  infra. 

(c)  1.  Gfilb.  Rep.  5.  Free  Ch.  270. ;  but  see  2  Ves.  J.  228.  ^  2.  Where  a  oodidl  is 
written  on  the  same  sheet  ofpaner  with  a  will,  the  attestation  of  the  codicil  by  three 
witnesses  establishes  the  will,  though  such  will  be  not  duly  attested.  16  Ves.  167. 
— -  3.  And  if  a  will  be  made  at  several  times,  though  the  parts  be  distinct,  and  separate- 
ly signed  by  the  testator,  yet  if  it  appear  from  drcumstanoes  to  have  been  the  intention  ef 
tne  testator  that  both  instruments  should  constitute  but  one  will,  and  not  a  will  and  a 
codicfl,  an  attestation  of  the  last  part  by  three  witnesses  will  amount  to  an  attestation 
of  the  whole.     1  Burr.  549. 

(d)  A  person  cannot  empower  himself  to  g^e  lands  by  a  will  not  duly  attested.  5  T. 
R.  92.    2  Ves.  J.  204. 

(e)  So  where  a  person  subscribed  his  will  in  the  presence  of  three  witnesses,  who 
for  the  ease  of  the  testator,  went  down  into  another  room,  and  subscribed  it  there^  it 
was  held  to  be  void    i  P.  Wms.  239. 

(/)  L.  R.  507.    1  P.  Wms.  740.  1  B.  C.  C.  99.    Dick.  158.  225. 586.    1  M.  and  8. 

294. 

(g)  1.  The  25  G.  2.  c  6.  s.  1.  enacts,  that  if  any  person  attest  the  execution  of  any 
wiuor  codicil,  to  whom  any  beneficial  devise,  Ipgacy,  estate,  interest,  gift,  or  appoint- 

9  ment» 
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Bot  if  one  d^es  his  hand,  or  is  not  a  credible  person,  if  it  be  found  by 
odier  evidence  to  be  well  executed,   it   will  be  good.     R.  Skin.  79. 

So,  if  it  be  subscribed  by  three  witnesses,  who  severally  subscribe  in 
the  presence  of  the  testator  but  not  together,  it  will  be  good,  R. 
S  Ca.  Ck  1 09.  Cont.  per  Holt ;  but  Dolben  ace.  Vide  Carth.  37.  R* 
2I0C  £q.  Ca.  263.  {h) 

Or,  if  one  witness  subscribes  in  one  sheet  of  paper  in  which  the 
will  is  written,  and  the  others  to  another  sheet.  PerDolben,  Carth.  37.  (0 

So^  if  it  be  published  before  three  witnesses  at  several  times,  who 
ill  attest  in  his  presence.     R.  Pr.  Ch.  1 85. 

Or,  all  the  witnesses  subscribe  to  a  paper  in  which  the  will  is  inclosed* 
D.  Carth.  37. 

Soa  devise  of  copyhold  without  three  witnesses  will  be  good :  for  it 
panes  by  the  surrender.     R.  2  Ver.  598.  {k) 

■ 

(E  ^)  Publication  of  a  will ;  what  shall  be. 

If  a  nuui  seals  and  delivers  his  will  in  the  presence  of  witnesses ;  this 
amounts  to  a  publication  (/)  though  the  witnesses  know  not  any  thing 
in  it 

So, 

mcnt,  exce|)t  charges  on  lands,  tenements,  or  hereditaments  for  payment  of  any  debt 
or  dditB,  shall  be  Siereby  ghren  or  made ;  such  devise,  legacy,  estate,  interest,  or  ap- 
pouitiDent  shall,  so  far  only  as  concerns  such  person  attesting  the  execution  of  such 
viU  or  oodidl,  or  any  person  claiming  under  nim,  be  utterly  null  and  void ;  and  such 
Dcfsons  ifaall  be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil, 
fide  17  Ves.  506.  —  S.  By  s.  2.  in  case  by  any  will  or  codicil,  any  lands,  tenements,  or 
herafitaments,  shall  be  charged  with  any  debt  oi  debts ;  and  any  creditor,  whose  debt 
ii  10  charged,  shall  attest  the  execution  of  such  will  or  codicil ;  every  such  creditor^ 
Botwitfastandiiig  such  chai^  shall  be  admitted  as  a  witness  to  the  execution  of  such 
viD  or  codicfl,  within  the  mtent  of  the  said  act.  —  3.  By  s.  Z,  the  credit  of  every  such 
vitness  so  attesting  the  execution  of  any  will  or  codicil,  in  anv  of  the  cases  in 
this  act  before  mentioned,  and  all  circumstances  relating  thereto,  snail  be  subject  to 
the  coDsideratioo  and  determination  of  the  court  and  the  jury,  before  whom  any 
aidh  witness  shall  be  examined,  or  his  testimony  or  attestation  made  use  of;  or  of  the 
oam  of  equity,  in  which  the  testimony  or  attestation  of  any  such  witness  shall  be  made 
use  of ;  in  like  manner  to  all  intents  and  purposes,  as  the  credit  of  witnesses  in 
^  other  cases  ought  to  be  considered  and  aetermined.  —  4.  The  credibility  of  wit- 
nesses to  a  will,  must  be  regulated  by  the  establuhed  laws  of  evidence.  4  Bum.  Ecc« 
L  95. — 5.  And  therefore  a  legatee  may  be  a  witness  against  a  will,  because  he  is 
sveving  i^vnst  his  own  interest.    Salk.  691. 

(i)  Prec  Ch.  184.    8  Atk.  176.  n. 

(i)  The  witnesses  ought  to  see  the  whole  will ;  for  if  thev  onlv  see  the  last  sheet,  on 
vluch  they  nibscribe  Uieir  names,  it  is  doubtful  whether  that  be  sufficient.  But 
the  presumption  is,  that  all  the  sheets  on  which  a  will  is  written  are  in  the  room  where 
the  witnesses  attest,  unless  the  conthuy  is  proved.  3  Mod.  263.  3  Buir.  1773. 
]filL407. 

(*)  L  2  Ves.  J.  204.  Dick.  76.  2  B.  C.  C.  5S,  4  B.  C.  C.  353.  7  East  299.  — 
1  So  the  trust  of  a  copyhold.  2  Atk.  37.  vide  2  P.  Wms.  261.  —  3.  And  if  the  sur- 
reader  of  a  copyhold  to  the  uses  of  a  will,  require  that  the  will  should  be  attested  by 
three  witnesses,  a  devise  of  such  copyhold  must  be  so  attested,  or  it  will  be  void. 
Anh.  684.  —  4.  And  a  devise  of  customary  freeholds,  where  there  is  no  custom  to  sur- 
nnder  them  to  the  use  of  a  will,  must  be  executed  according  to  the  statute  of 
frvids;  and  a  trust  estate  in  them  must  be  devised  in  the  same  manner.    Amb.  299. 

(i)  I.  A  win  must  be  published,  that  is,  the  testator  must  do  some  act  from  which 
it  en  be  conduded,  that  he  intended  the  instrument  to  operate  as  his  will.  6  Cruise,  79. 
—  S.  And  Lord  Hardwicke  has  mentioned  a  case  where  upon  a  trial  at  bar,  in  K.  fi., 
the  quQtion  was,  whether  the  testator  had  published  his  will ;  for  there  was  no 
'^~*^^  of  his  having  executed  it  in  the  presence  of  three  v^tnesscs,  or  of  their  having 

attested 
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So,  before  the  st  29  C.  2,  if  he  had  wrote  with  his  own  hand,  sealed, 
and  delivered,  and  published  as  last  will  in  the  presence  of,  though 
no  witness  subscribed  it     (Vide  Pe^te  and  Ougly,  Comyns's  Rep.  199«) 

SO)  now,  if  it  be  written,  published  as  last  will,  &c.  and  the  wit- 
nesses subscribe  it  in  his  presence,  though  he  did  not  say  to  them  that  it 
was  his  will,  and  tibey  saw  nothing  of  it  Adm.  per  Trevor  Ch.  J. 
it  Guildhall  in  ejectment  Peate  and  Ougly  ex  dimiss.  01*  Su  John, 
(reported  Comyns's  Rep.)  (m) 

So,  if  aman  executes  and  delivers  his  will  de  nooo^  this  amounts  to  a 
republication,  (n) 

So,  if  he  delivers  it  de  naoo,  and  says  that  it  shall  be  his  will.  1  RoU 
618.1.12.     Off.£xr.  S5. 

So,  if  upon  his  bed  in  extremis  a  man,  havuig  several  wills,  be  de- 
sired to  deliver  to  another  that  which  he  will  have  to  stand,  and  both 
are  put  into  his  hand,  and  he  delivers  the  former ;  this  will  be  a  new 
publication  of  it     Off.  Exr.  36. 

attested  it  in  his  presence;  which  riiowed  that  publicatory  was,  in  the  eye  of  the 
lawy  an  essential  part  of  the  execution  of  the  will,  and  not  a  mere  matter  of  form.  5  Atk. 
161.    6  Cruise,  79. 

(m)  So  where  a  \/ill  was  delivered  by  a  testator  as  his  act  and  deed,  and  the 
words  sealed  and  delivered  were  put  above  the  place  where  the  witnesses  were  to  sub- 
scribe, it  was  held  a  sufficient  pubucation.    4  Bum's  Ecc.  L.  119. 

(n)  1.  As  a  will  is  ambulatory  during  the  life  of  the  testator,  and  may  be  revoked  by 
him  at  any  time  before  his  death,  so  it  may  be  repubUthed  ;  which  republication  has  a 
twofold  effect ;  first,  to  give  it  all  the  effect  of  a  will  made  at  the  time  of  its  rq>ubli* 
cation,  and  secondly,  to  set  up  and  re-establish  a  will  that  has  been  revoked.  6  Cruise, 
1 44.  -»  2.  The  first  mode  of  republbhing  a  will  b  by  a  re-execution  of  it ;  and  although 
it  was  held,  before  the  statute  of  frauds,  that  any  words  importing  an  intention  to  re* 
publish  a  >inll,  amounted  to  a  republication ;  yet  now  it  is  settled,  that  an  express  re* 
publication  of  a  will  must  be  attended  with  the  same  circumstances  that  are  necessarv 
to  its  first  publication ;  for  otherwise  the  statute  of  fiwids  would  be  evaded.  Ibid. 
1  Ves.  440.  —  3.  So  formerly  it  was  held,  that  since  the  statute  of  frauds  there  could 
be  no  devise  of  lands  by  an  unplied  republication,  for  the  paper  in  which  the  devise 
was  contained,  ought  to  be  re-executed.  But  afterwards  it  was  determined,  that  a 
codicil  duly  attested  and  annexed  to  a  will,  or  referring  to  a  will,  should  operate  as  a 
republication  of  such  will,  so  as  to  make  it  take  effect  m>m  th'k  execution  of  the  codi- 
df ;  by  iidiich  means  lands  purchased  after  the  execution  of  the  will,  and  before  the 
execution  of  the  codicil,  pass  by  the  wilL  Ibid.  3  Ch.  Rep.  90.*  10  Mod.  96.  Com.  R. 
381.  Z  Bro.  P.  C.  85.  1  Ves.  457.  Amb.  95.  I  Ves.  49S.  2  M.  and  S.  5.  Cowp.  158. 
Loflft.  749.  —  4.  And  therefore  where  a  person  \iy  a  codicil  executed  according  to  die 
statute  of  frauds,  reciting  that  he  had  made  his  will,  added  '  I  herd>y  ratify  and  con- 
fijrm  my  said  will,  except  in  the  alterations  after-mentioned ;  '  it  was  denied  that  the 
testator's  signinff  and  publishinff  this  codidl,  in  the  presence  of  three  witnesses,  was  a 
r^ublication  othis  win,  and  boUi  together  made  but  one  will,  and  therefore  that  lands 
purchased  after  theexecution  of  the  will  and  before  that  of  the  codicil,  passed  by  the  will; 
which  decree  was  affirmed  by  Dom.  Pro.  Com.  Rcj).  58 1.  5  Bro.  P.  C.  85. — 5.  A  testator 
by  a  codicil  written  on  the  back  of  his  will,gave  additional  l^;acies  and  annuities,  radfying 
and  confirming  his  will;  and  it  was  attested  by  three  witnesses  in  these  words;  '  this  wifi 
with  the  several  additions  and  alterations  above  was  signecL  sealed,  and  repuUtthed  by 
the  testator,as  his  last  will  and  testament,in  the  presence  of  us  the  subscribing  witnesses;* 
he  afterwards  made  another  codicil,  whidi  though  not  dated,  was  agreed  to  have  been 
made  about  four  or  five  days  before  his  death,  in  the  presence  of  three  witnesses,  reciting 
that  having  in  his  will  appointed  several  litaitations  and  remainders  of  his  estate,  some 
of  which  were  not  a^^reeable  to  his  present  intent,  he  revoked  so  much  aS  should  be 
found  inconsistent  with  that  codicil,  ratifying  and  confirming  the  other  parts  which  should 
not  interfere  therewith  the  attestation  of  which  paper  was  *  ngned,  sealed,  published; 
and  declared  by  the  testator  as  a  codicil  to  the  last  will  and  testament,'  ana  held  that 
each  codicil  amounted  to  a  re^iublication.  1  Ves.  457.  —  6.  A  devise  of  an  estate  tail, 
lapsed  by  the  death  of  the  devisee  in  the  devisoi^s  life-time,  is  not  revived  in  favour  of 
the  issue  by  republication  by  a  subsequent  codicil.    4  T.  R.  601. 

So, 


Hofw  a  testament  shall  be  ejceaited.  1^ 

^,  if  a  man  makes  a  feoffment  to  the  use  of  his  will ;  though  this  be 
»  revocation  of  the  will,  yet  it  amounts  to  a  new  publication  of 'it.^ 
R.  1  Rol.  617- 1.  42. 

So,  if  a  man  adds,  executors,  and  interlines  a  legacy  with  his  own 
luuid;  this'  amounts  to  a  new  publication.  Dub.  1  Rol.  617. 1.  50. 
Dub.  Mo.  429.     D.  Off.  Exr.  35. 

So,  if  a  man  makes  a  codicil  and  annexes  it  to  his  will ;  this  amounts 
to  a  new  publication.  R.  1  Rol.  618.  1.  25.  Mo.  404.  Cro.  El. 
493.     Off.  Exr.  35.  (o) 

If  he  says,  that  his  will  lies  in  a  box  in  his  study,     2  Ver.  209. 

But  it  does  not  amount  to  a  new  publication,  if  the  codicil  is  not  an- 
nexed to  the  will,  though  both  lie  upon  a  table  when  the  codicil  is  exe- 
cuted, and  they  are  laid  up  together.     Eq:  Ca.  116.  {p) 

(E  3.)  When  a  new  publication  is  necessary. 

If  a  man  makes  a  will  when  he  has  not  a  capacity  to  make  it,  and 
afterwards  the  incapacity  is  removed,  yet  the  will  is  not  good  without 
publication;  as,  if  an  in&nt  makes  a  will,  he  ought  to  make  a 
publication  after  his  full  age.  R.  1  Sid.  162.  Vide  post,  (H  2. 
—  M.) 

If  a  man  made  his  will  before  the  st  27  H.  8.  10.  of  uses,  he  ought 
to  hare  made  a  new  publication  after  the  st.  32  H.  8.  1.  Dy.  143. 
I  Rol.  617.  1.35. 

If  a  man  after  his  will  makes  an  alienation,  or  does  any  other  act, 
which  amounts  to  a  revocation ;  the  land  devised  does  not  pass  without 
a  new  publication.     1  Rol.  617. 1.  30. 

Scs  if  a  man  devises  all  his  lands  in  B.,  lands  afterwards  purchased 
not  pass  without  a  new  publication*     R.  PI.  Com.  34<4>.  a. 

So^  if  a  devise  be  to  B.  and  his  heirs,  and  B.  dies  in  the  life  of  the 
testator;  his  heir  cannot  take  without  a  new  publication. 

Or,  to  B.  and  the  heirs  of  his  body.     Vide  post,  (K). 

But  if  be  devises  to  his  eldest  son  and  the  heirs  of  his  body,  and 
afterwards  to  his  second  and  third  son,  &c.  and  the  eldest  dies  in  the 
life  i^his  &ther,  having  issue ;  the  issue  takes  without  a  new  publication. 
Per  Poph.  Cro.  £1.  42^.     Adm.  4  Mod.  283. 

(£  4.)  When  it  shall  be  sufficient. 

If  a  man  devises  all  his  lands  in  A.,  and  afterwards  purchases  other 
lands  there;  if  he  makes  a  new  publication  of  his  will,  and  uses  words 
which  show  bis  intent  that  the  lands  newly  purchased  shall  pass  by  it, 
it  is  sufficient  to  pass  them ;  for  the  words  in  the  will  were  ^t  for  that 
purpose.     R.  Cro.  EL  493.    2  Jon.  136.     PL  Com.  344.  a. 

So,  if  he  says  nothing  at  the  time  of  the  new  publication,  but  before 
i^Kxi  another  occasion  says,  that  he  intends  the  land  newly  purchased 
far  his  executor,  (who  was  the  devisee  of  all  his  lands  in  A.)  it  is  suf- 
ficient    R.  Cro.  £1.  493.     Mo.  404.     1  Rol.  618.  L  20.     Dy.  143. 


(•}  1.  Vide  infra.  —  s.  Unless  an  opposite  intention  is  manifested.  2  M.  &  S.  5.  — 
SL  Aad  dierefiire  where  the  efiect  of  tne  codicil  is  expressly  confined  to  the  lands  de- 
vaed  by  the  will,  to  which  it  is  annexed,  it  does  not  operate  as  a  republication  of  such 
ml»  to  as  to  make  it  pass  after  purchased  lands.  7  T.  R.  488.  S  B.  &  P.  sop. 
T  Vca.  I«4. 
»  Sed  nile  uifra,  (E  5.)  in  notis. 
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So,  if  after  the  new  purchase  he  newly  executes  his  will)  without  more. 
l>ub.  1  RoL  618. 1. 12. 

Or,  executes  and  annexes  to  his  will  a  codicil  as  to  goods;  for  this 
shows  his  intent,  that  his  will  at  that  time  shall  stand.  Per  Fenner, 
but  ^e  other  J.  dub.  Cro.  £1.  49S.  R.  oont  2  Ver.  625.  722.  Vide 
post  (E  5.) 

So,  if  he  derises  to  Robert  his  son,  lands  in  A.  who  dies,  haying  a 
son  and  heir  named  Robert,  and  the  testator  by  parol  makes  a  repub* 
lication,  and  says,  my  grandson  Robert  shall  have  the  land  in  A. ;  it  is 
sufficient  to  pass  those  lands  to  the  grandson  Robert;  for  a  deyise  to  a 
son  is  sufficient  to  gire  to  a  grandson,  if  there  be  not  a  son  of  the  name. 
R.  per  S  J.  Scroggs  cont.  and  that  judgment  was  reversed  per  Scroggs 
and  others,  as  it  seems,  2  Lev.  243.  (Vide  1  Vent  341.  Ray.  408. 
2  Jon.  135.     Pol.  546.)  (y) 

(E  5.)  When  not. 

But  a  new  publication  for  another  purpose  is  not  sufficient :  as,  if  a 
testator,  after  a  new  purchase,  annexes  a  codicil  for  legacies ;  this  is  not 
sufficient  to  pass  the  land,  without  words  for  such  purpose. 

Or,  if  he  inserts  a  legacy  and  executor  with  his  own  hand.  Dub. 
1  Rol.  617. 1.  50.  Per  Poph.  1  Roll.  618. 1. 10. 

If  he  annexes  a  codicil  concerning  personal  estate,  it  shall  not  be  a 
republication  as  to  lands  devised  by  his  will.  R.  2  Ver.  722.  Vide 
ante,  (£  4.) 

Or,  if  it  be  not  annexed  to  the  will,  though  deposited  with  it  in  the 
same  place.     R.  Pr.  Ch.  441.  452.     2  Ver.  722.     Eq.  Ca.  1 16.  (r) 

So  a  new  publication  with  words  declaring  his  intent,  is  not  sufficient^ 
if  the  words  in  the  will  are  not  apt  for  it :  as,  if  a  man  devises  to  A.  and 
the  heirs  of  his  body,  and  A.  dies,  and  afterwards  the  testator  says,  that 
the  son  of  A.  shall  have  it ;  the  son  shall  not  take :  for  he  is  named  only 
by  way  of  limitation,  and  a  new  publication  is,  as  it  were,  a  new  devise. 
Dub.  Cro.  El.  423.  R.  1  Vent  341.  Ray.  408.  2  Jon.  135.  1  Mod. 
267.     2  Mod.  313.     Pol.  546.     R.  PI.  Com.  345.  b.     2  Ver.  722. 

(F)  lartjocation. 

(F  1.)  Wliat  shall  be. 

A  testament  is  ambulatory  and  revocable  [s)  till  the  death  of  the  tes* 
tator.     Co.  L.  112.  b.  {t) 

So, 

(jq)  I.  If  a  subsequent  will,  either  virtually  or  expressly  revoking  a  former,  be  de- 
stn^edy  the  former,  if  subsisting,  is  revived,  Cowp.  9S.  Lofft.  575.  4  Burr.  25 IS. — 
S.  But  a  will  once  cancelled  must  be  re-executed.  Cowp.  49.  15  Ves.  290. — 5.  A 
surrender  of  a  copyhold,  to  the  use  of  a  will,  may  be  so  worded  as  to  operate  as  a  ' 
republication  of  a  former  wUl,  and  make  the  copyhold  pass  by  such  will.  Cowp.  150. 
—  4.  So  a  will  revoked  by  implication,  may  be  repubushed  by  reference  to  it  in  an 
instrument  attested  according  to  the  statute  of  frauds.  Dougl.  31.  — 5.  KsAiemhle 
that  any  alteration  is  a  repubucation  of  the  will  as  to  the  parts  not  altered.  Lofit  604^ 

(r)  And  though  Amb.  571.  accords  with  this  doctrine,  yet  1  Ves.  J.  486.  4  B.  C.  C.  %, 
7  Ves.  98.  Cowp.  R^.  381.  3  Bro.  P.  C.  85.,  and  2  M.  &  S.  5.,  are  contra;  and  from 
Lord  Hardwicke's  opmion  in  Amb.  93.  1  Ves.  492.  and  the  cases  subsequent  to  Ambw 
the  text  seems  not  to  be  law. 

i\)  1.  Generallv  speaking,  the  rules  as  to  revocation  of  wills,  are  the  same  in  law 
in  equity.  2  Ves.  J.  417.  —  2.  Hence  as  at  law  a  recovery  by  tenant  in  tail  with 
reversion  in  fee,  is  a  revocation;  so  is  it  in  equity,  of  an  eqiutaUe estate.  Id,  599.—* 

3.  For 


Revocation.  131 

So,  if  a  feoffinent  or  recovery  be  to  the  intent  to  perfonn  Ws  will  ; 
the  uses  are  revocable  during  his  life.  R.  Dy.  314.  b.  Per  2  J,  Mont, 
coot  Hob.  349.  though  the  uses  are  declared  by  a  deed. 

And  therefore,  if  a  testator,  after  his  will  executed,  makes  a  feoffment 
to  the  use  of  another ;  this  will  be  a  revocation,  {u) 

Though  he  afterwards  repurchases  the  same  land.  1  Rol.  616. 1. 15. 
Cont.  per  Welch.  Dy.  143.  b.  in  marg. 

Thongfa  the  feoffinent  be  to  the  use  of  himself  in  fee.  1  Rol.  615. 
L50.  (x) 

Or 


3.  For  the  rules  bb  to  revocation  ffl>plied  to  l^gal  estates,  are  in  eaiiity  applied  to  equit- 
able estates.  Id.  598.  —  4.    Nor  does  equity  ever  controul  the  law  upon   revocation, 
exoqit,  I*.  Where  the  beneficial  interest  being  distinct  from  the  legal  estate,  is  do- 
nsei,  and  the  devisor  afterwards  takes  the  l»zal  estate  without  any  new  modification 
or  alteration;    8*.  Where  havii^  the  complete  legal  and  beneficial  estate  at  the 
dtte  of  the  will,  he  divests  himself  of  the  l^al  estate,  but  remains  owner  of  the  eouit- 
lUe  interest,  as  in  the  case  of  a  mortgage  or  conveyance  for  payment  of  debts.  6  Yes. 
233.-—  5.  And  there  is  no  instance  of  a  revocation  at  law  being  held  not  a  revocation 
in  equitv,  where  the  partial  particular  purpose,  was  not  for  charges,  or  incumbrances,  or 
to  pay  d^its.  8  Ves.  1S6.  —  6.  But  not  vicr  vend;  thus  articles  (unless  for  partition^  to 
seu  a  devised  estate,  are  a  revocation  in  equity,  but  not  at  law.  2  Ves.  J.  601.  2  V.  ^  B. 
387.  19  Ves.  178.*-  7.  And  where  the  deed  clearly  revoking  the  will  at  law,  is  only  for 
the  partial  purpose  of  introducing  a  particular  chaige  or  incumbrance,  and  docs  not 
ifcct  the  interest  of  the  testator  beyond  that  purpose,  it  is  only  a  partial  revocation 
in  equity ;  and  though,  after  that  purpose  is  answered,  the  use  is  declared  for  the  tes- 
tttor  and  his  heirs,  a  court  of  equity  will  hold  the  party  a  trustee  for  the  devisees ;  so 
likewise  upon  a  devise  of  an  equitable  estate,  ana  a  subsequent  conveyance  of  tlfe 
k^  estate  to  the  devisor  and  his  heirs.  6  Ves.  SI  9.  —  8.  Hence  mortgages  in  fee  and 
cooTe3fances  in  fee  for  payment  of  debts,  revoke  a  will  pro  tanto  only  in  equity.  5  Ve^. ' 
€51 685.     17  Ves.  134.  —  9.  The  question  in  a  court  of  law  as  to  the  revocation  of 
a  will  is  only,  whether  the  legal  devise  is  revoked  by  the  deed :  all  other  questions  as 
topvtial  purpose,  are  merely  equitable  questions.    6  Ves.  219. 
(Q  Bac  Max.  19.    8  Rep.  82.  a. 

(■)  It  was  established  as  a  rule,  long  before  the  statute  of  wills,  that  any  alteration ' 
cf  tne  estate  in  lands  devised,  by  the  act  of  the  devisor,  after  the  publication  of  his 
wiQ,  operated  as  an  implied  revocation  of  such  will ;  which  doctrine  is  founded  upon 
tbce  reasons ;  I*.  On  tne  favour  which  the  law  shews,  in  every  instance,  to  the  heir ; 
^.  On  the  principle,  that  a  devisor  must  not  only  be  actually  seised  of  the  land^ 
St  the  time  when  he  makes  hii  will,  but  must  also  continue  to  be  so  seised  thereof, 
tiD  the  time  of  his  death ;  5*.  Because  any  alteration  of  the  estate  devised,  is  held 
to  be  evidence  of  an  alteration  in  the  intention  of  the  devisor.    6  Cruise,  118. 

('}  1.  Serjeant  Hill  subjoins'this  note;  "But  the  plac.  concludes,  '  contra  per  Pop- 
bn,'  and  do  authority  is  cited,  and  the  reason  there  is  absurd."  —  2.  Mr*  Cruise  gives 
the  nile,  that  an  alienation  to  a  trustee,  without  any  intention  of  parting  with  the 
tttite,  and  though  the  alienor  take  back  the  old  use,  has  been  helu  to  operate  as  a 
rerocsbon  of  a  prior  devise ;  because  in  such  cases  there  is  an  interruption  of  the 
Mn;  and  also  because  a  presumption  in  favour  of  the  heir  at  law  arises  from  the 
^henadon,  that  there  was  an  alteration  in  the  intention  of  the  testator;  and  he  cites, 
flK  following  cases,  the  first  of  which  is  probably  that  whereon  the  principal  position 
is  founded. »-  5.  Where  a  man  seised  in  fee  of  lands  devisable  by  custom  made  nis  will, 
^  having  then  two  sons,  and  upon  their  death  aliened  the  land  in  fee  and  took  back 
SD  estate  in  deey  the  will  it  was  decided,  was  thereby  revoked.  Dyer,  149.  a.  —  4.  Lord 
l^ioobi  made  Ins  wHl,  by  which  he  devised  all  his  estates  to  the  person  to  whom  his 
^  was  to  descend ;  and  afterwards  conceiving  that  he  should  marry  a  certain  lady, 
^f^i^  the  lady  never  had  any  such  intention,  he  conveyed  his  estate  and  lease  and 
release  to  trustees,  in  consideration  of  his  intended  marriage,  to  the  use  of  himself  and 
his  hm  until  the  marriage  should  take  effect,  and  then,  as  to  part,  for  his  intended 
*^  &C. ;  no  marriage  ever  took  effect ;  his  lordship  died ;  ana  it  was  decreed  that 
^  conveyance  operated  as  a  revocation  of  the  will,  and  the  decree  was  affirmed  in 
^hooie  of  lonb.  It  is  said,  that  the  judges  were  eciually  divided  in  this  cdse,  and 
o^  all  the  brdi  voted.  Lord  Mansfiela  has  said  of  it,  ^  the  absurdity  of  Lord  Lin- 
sofa's  case  b  shocking;'*  however  it  is  now  law.    3  Atk.  803.    4  Burr.  1940.    Dough 
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Or,  to  tlie  use  of  himself  for  life,  and  afterwards  to  his  wife  for  Hft^ 
and  aftenvards  to  his  right  heirs.     1  Rol.  616. 1.  5.  50. 

So,  if  the  feoflfhient  be  to  the  use  of  his  will.     1  Rol.  614.  L  32. 

So,  if  he  had  made  it  before  his  will  before  tlie  st.  27  H.  8.,  and  then 
the  statute  executes  the  possession  to  the  use;  this  will  be  a  revocation^. 
Cont.  1  Rol.  G16. 1.  10.     Ace.  1  Rol.  616. 1.  20. 

So,  if  tenant  in  tail  devises,  and  afterwards  sufiers  a  recovexy  to  the 
use  of  himself;  it  is  a  revocation.     R.  3  Lev.  108.  [y) 

So,  if  the  devisor,  after  his  will,  makes  any  conveyance  of  the  land^ 
it  will  be  a  revocation,  {z)  2  Ca.  Ch.  11(5.  {a) 

So,  if  a  roan  covenants  to  levy  a  fine,  and  afterwards  levies  Ijhe  fine; 
thoufrh  he  makes  his  will  between  the  time  of  the  covenant  and  the  fine 
levied,  it  will  be  a  revocation.     1  Rol.  614-.  1.  40.  (i) 

So,  if  he  covenants  to  make  a  feoffment,  and  makes  a  feoffment  with 
livery,  but  by  some  defect  in  the  livery  the  feoffment  is  void ;  yet  it 
will  be  a  revocation.     R.  1  Rol.  615. 1.  25.  (c) 

So,  if  he  devises  a  reversion,  and  afterwards  grants  the  reversion  by 
deed,  but  the  grant  is  void  for  want  of  attornment ;  yet  it  will  be  a  re- 
vocation, for  he  has  fully  shown  his  mtent  (J)  to  revoke.  Per  2  J.  1  RoL 
615. 1.  30. 

695. —  5.  A.  by  his  will,  dated  in  1708,  gave  several  pecuniary  and  specific  lecacies^ 
and  then  gave  all  his  real  and  personal  estate  to  fi.,  on  condition  that  he  to<^  the 
name  of  A. ;  and  afterw  ards  A.  together  with  J.  S.  his  trustee,  by  lease  and  release^ 
conveyed  several  manors  to  tnistees  and  th^ir  heu's,  to  the  use  of  himself  for  life,  and 
that  the  trustees  and  their  heirs  should  execute  such  conveyances  thereof,  as  A.  by 
writing  under  his  hand  and  seal,  or  by  hb  last  will,  should  appoint ;  the  testator  died 
without  altering  or  revoking  his  said  will,  or  making  any  i^pointment  touching  his 
real  estate ;  and  it  was  decreed  that  the  lease  and  release  was  a  revocation  of  the  will^ 
which  decree  was  affirmed  by  the  house  of  lords.  1  Eq.  Abr.  412.  7  Bro.  P.  C.  433.. 
—  6.  See  further  6  Ves.  199.     16  Ves.  519.    2  V.  &  B.  3R2. 

(y)  1.  3  P.  Wms.  163.  3  Atk.  741.  Amb.  GSS.  3  Wils.  6.  3  Bro.  P.  C.  359.  — 
2.  So  where  a  testator  levied  a  fine  to  such  uses  as  he  should,  by  deed  or  wiU,  appoint, 
a  prior  will  was  held  to  be  thereby  revoked.  2  N.  R.  401.  —  3.  But  a  fine  for  the  mere 
purpose  of  a  partition,  is  no  revocation,  even  at  law.    2  Ves.  J.  600. 

(z)  7  T.  R.  399.     iB.&P.  576.     7T.  R.  416. 

(a)  1.  A  person  devised  all  his  manors,  messuages,  and  hereditaments  to  tnistees,  in 
trust  for  his  nephew  and  his  issue,  in  strict  settlement.  Tlie  testator  afterwards  con- 
veyed an  advowson  whereof  he  was  seised  at  the  time  of  making  his  will,  to  trustee* 
and  their  hdrs,  and  bv  another  deed  declared  the  tnist  of  that  conveyance  to  be  to 
present  the  son  of  R.  J. ;  and  held  that  the  conve>*ance  of  the  advowson  was  a  complete 
revocation  of  the  demise  of  it.  .  Amb.  224.  3  Atk.  799.  —  2.  And  where  A.  devised  a 
houie  to  her  sister  for  life,  ahd  afler  her  decca.se  devised  the  same  to  trustees,  in  trust 
to  sell ;  and  aflerwards  sold  the  estate  herself;  it  was  decreed  that  the  sale  was  a  revo- 
cation not  only  of  the  house,  but  also  of  the  devise  of  the  monev  to  arise  from  the 
sule.  —  3.  And  even  an  agreement  or  covenant  to  convcv  lands,  which  Rave  been  pre- 
viously devised,  will  operate  in  equity,  though  not  at  law,  as  a  revocation  of  such 
devise.  2  P.  Wms.  328.  5  Ves.  654.  7  Ves.  558.  16  Ves.  519.  —  4.  Though  th^  con- 
tract be  rescinded  after  the  devisor's  death.  19  Ves.  170.  —  5.  And  though  mere  par- 
tition whether  by  compulsion  or  agreement,  is  not  a  revocation  of  a  will ;  yet  the 
slightest  addition,  as  a  power  of  appointment  prior  to  the  limitation  of  the  uses,  is  suffi- 
cient    2  Ves.  J.  4J9.     7  Ves.  564.     8  Ves.  281.     10  V^es.  256.  284.  vide  5  Ves.  648. 

ih)  2  N.  R.  401. 

(r^  1.  So  if  he  makes  a  feoffinent  without  livery,  3  Atk.  73.  803.  7  Ves.  370.— 
2.  For  an  instnmicnt,  though  inadequate  to  the  pmpose  for  which  it  was  intended^ 
operates  as  a  revocation  of  a  will,  if  an  intention  to  revoke  is  apparent.  5  T.  R  124. 
310.  , 

((/)  In  the  case  of  a  revocation,  bv  the  execution  of  a  conveyance  pf  lands,  subse- 
quent to  a  devise  of  them,  parol  evidence  is  not  admissible  to  prove  that  the  testator 
meant  his  will  should  remain  in  force  and  unrevoked  by  the  subsequent  conveyance. 
2  Ves.  J.  606.     2  H.  Blk.  516. 

So, 
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So,  if  Ke  devises  land,  and  afterwards  sells  by  bargain  and  sale,  and 
icknowledges  it  in  order  to  be  inroUed,  but  it  is  never  inroUed*  Per 
SJ.  lRol.615. 1.  40. 

Soy  if  he  makes  a  charter  of  feoffment  for  the  whole,  and  livery  only 
for  part;  it  will  be  a  revocation  for  the  whole.     R.  Mo.  429. 

So,  if  he  devises,  and  afterwards,  in  consideration  of  an  intended 
maniage,  makes  a  settlement  by  lease  and  release ;  it  will  be  a  revo- 
cation, thou^  the  marriage  does  not  take  effect.     R.  Ca.  ParL  157.  {e) 

So,  if  a  man  devises  land,  and  afterwards  devises  the  same  land  to 
another;  though  the  second  devise  is  void  for  the  incapacity  of  the 
devisee.     R.  1  Rol.  614. 1.  45.  50.  {/J 

Or,  devises  to  another  by  {)arol.  Per  Poph.  1  Rol.  615.  L  42.  Vide 
infra,  (g) 

So^  if  he  devises  to  A.  in  fee,  and  afterwards  leases  to  A.  for -years^  to 
commence  after  his  deadi ;  for  it  is  inconsistent     R.  2  Cro.  49.  (/<) 

Though  the  lease  be  delivered  to  a  stranger,  without  the  privity 
of  A.     K.  2  Cro.  49. 

So,  if  he  devises  a  lease  j)ur  atUcr  t /V,  and  afterwards  renews  the  leas^ 
Dab.  2  Ver.  209.  (0 

So,. 

(e)  1.  Supra,  Lord  Lincoln's  case.  —  2.  The  doctrine  of  presumptive  revocations  ap^ 
pan  to  have  been  carried  much  too  far,  and  has  been  disi4)proved  of  by  the  ablest 
Jodges  of  modem  times.    6  Cruise,  125.  —  3.  Thus  Lord  Mansfield  has  observed,  that 
I  constructive  revocations,  contrary  to  the  intention  of  the  testator,  ought  not  to  be 
inhlged ;  and  that  some  overstrained  resolutions  of  that  sort  had  brought  a  scandal 
00  the  law.**     3  Burr'.  1491.  —  4.  8o  ''that  all  revocations  which  are  not  agreeable 
k>  the  intention  of  the  testator,  are  founded  ui>on  artificial  and  absurd  reasoning.'*' 
Doiigl.  722.  vide  2  H.  B\,  $23.  —  5.  It  is,  however,  now  fully  settled,  that  wherever 
a  penoD  who  has  devised  an  estate,  afterwards  makes  any  alteration  in  it,  by  any 
node  of  conveyance  whatever,  inconsistent  with  the  preceding  devise,  or  by  which 
the  estate  becomes  in  any  respect  difiercnt  from  what  it  was  before ;  such  an  alien- 
aooD  will  operate  as  a  revocation  of  the  prior  devise.     6  Cruise,  126.    2  Ves.  J.  417. 
:  Bro.  P.  C.  505.    7  T,  11.399.     1U.&P.  576.     3  Ves.  682.     16  Ves.  519.    7Bro.P.  C. 
^99.  —  6.  And  the  same  conveyance  which  would  be  a  revocation  of  a  devise  of  a 
^fp^  estate,  would  be  equally  a  revocation  of  a  devise  of  an  eouitable  estate.    3  Atk. 
746.  ~  7.  And  a  devise  is  revoked  by  an  exchange,  though  the  land  after  the  death  of 
tbe  devisor,  15  restored  to  the  heir  under  an  arrangeident,  in  consequence  of  a  defect 
Ascovercd  in  the  title  of  the  other  party  to  the  exchange.  8  Ves.  256.  2  V.  &  B.  382. 
(/)  So  a  devise  to  one  incapable  of  taking;  by  devise,  is  a  revocation.     10  Mod.  233. 
^)  Where  a  will  duly  attested,  charges  ue  real  estate  with  the  payment  of  debts 
nd  legacies,  a  subsequent  unattested  will  or  codicil  revokes  the  legacies  given  by  the 
int.   1  Eq.  Abr.  409.    2  Atk.  268.    6  Cruise,  101 . 
(k)  But  the  revocatioB  is  only  partial,  for  the  duration  of  the  leases.  Infra,  (F  2.) 
(t)  1.  The  surrender  of  a  lease  for  lives,  and  taking  a  new  lease,  wi|l  operate  as  the 
mocatioo  of  a  former  devise.    3  P.  Wms.  163.  —  2.  And  where  a  person  nas  an  estate 
pr  mder  tie  at  the  time  of  making  his  will,  and  aftenvards  purchases  the  inheritance^ 
tt  ii  a  revocation  of  any  devise  of  the  estate  pnr  outer  vie.    2  Atk.  430.  —  i.  And 
>hhoagh  a  term  for  years,  acquired  afler  the  making  of  a  will^  passes  by  it,  yet  if  a 
tBtstor  bequeaths  a  term  for  years,  of  which  he  is  then  possessed,  and  afterwards  sur* 
ludcrs  it,  and  takes  a  new  term,  this  will  operate  as  a  revocation,  or  redeqoption  of 
dM  bequest ;  and  the  new  term  will  be  considered  as  part  of  the  personal  estate. 
^Cmise,  145L    2  Atk.  593.   2  Ves.  418.     1  B.  C.  C.  261.  —  4.  If,  however,  the  words  of 
t^  ^  show  the  testator's  intention  to  dispose  of  all  terms  for  years,  whereof,  he  may 
^possessed, a  renewed  term  will  pass.  6  Cruise,  143.    3  Atk.  199.  174.  —  5.  \Vhere  a 
PC'Mo  devised  to  S.  S.  her  loaaebold  garden,  &c.  for  the  term  of  his  life,  and  aflcr  hb 
<kc(Me  to  his  children,  and  afler  the  publication  of  the  will,  the  testator  surrendered 
^  Icflie  and  took  a  new  one ;  upon  the  question  arising  whether  the  bequest  was  re-^ 
^°^d,  the  master  of  the  rolls  (Str  William  Grant)  said  the  question  waa»  whether  a 
^ecific  devise  of  a  leasehold  estate  ivas  aiS^cted  by  a  renewal  of  the  lease,  subsequent 
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So,  if  a  msfi  devises,  but  is  afterwards  disseised,  and  does  not  re- 
enter {k)  before  his  death ;  it  will  be  a  revocation.     1  Rol.  616. 1.  25. 

So,  if  a  man  devises  land  to  one,  and  by  the  same  will  afterwards 
gives  an  estate,  inconsistent  with  tlie  first,  to  another;  this  will  be 
a  revocation.     Co.  L.  112.  b. 

So,  if  a  woman  makes  a  will,  and  afterwards  marries  with  the 
devisee,  and  dies;  it  will  be  a  revocation.     R.  4  Co.  61.  Vide  (F  2.) 

So,  if  a  man  by  parol  says,  I  revoke  my  will,  and  desires  the 
witnesses  present  to  witness  it,  and  adds,  that  he  will  alter  it  when 
he  comes  to  D.  It  will  be  a  revocation,  though  he  dies  before  he 
comes  to  D.  R.  Dy.  310.  b.  1  Rol.  6U.1.  30.  Per  Rol.  Sd.343. 
418.     Vide  post,  (F.  2.) 

So,  if  the  testator,  says,  animo  testandiy  A.  (who  was  his  heir  at  law) 
shall  be  my  heir.     Per  Cur.  1  Sid.  73. 

So,  if  he  says,  I  do  revoke,  and  desires  those  present  to  witness  it, 
without  more.     2  Cro.  497. 

Or,  my  will  shall  not  stand  :  for  though  the  words  are  in  the  ftiture 
tense,  they  show  a  present  resolution.     R.  Cro.  El.  306.     Ow.  76. 

So,  if  a  man  makes  a  will,  and  devises  his  personal  estate  to  A.  and 
afterwards  marries,  and  has  several  children,  and  dies  a  long  time  after 
the  will  made;  it  shall  be  presumed  a  revocation  by  the  alteration  of  his 
circumstances.     R.  Sal.  592.  (/) 

If 

to  the  will ;  that  the  ground  upon  which  in  many  cases  it  had  been  held  that  renewed 
leases  did  not  pass  to  the  specific  devisee  was,  that  the  thing  given  no  longer  existed ; 
but  that  as  a  testator  mi^ht  undoubtedly  dispose  of  the  future  as  well  as  his  present 
interest  in  a  chattel  real,  it  was  a  question  of  intention,  what  the  subject  of  disposition 
was ;  whether  only  the  interest  which  he  had  at  the  time  of  executing  the  will,  or  all 
the  interest,  though  subseciuently  acquired,  which  he  might  have  at  bis  death,  in  the 
leasehold  premises ;  that  intention  was  to  be  collected  from  the  words  used  by  the 
testator  to  express  it ;  there  were  no  words  prospective  or  future  to  take  in  any  in- 
terest which  the  testator  might  subsequently  acquire  in  the  leasehold ;  and  therefore 
that  the  renewal  operated  as  a  revocation  of  the  bequest.  16  Ves.  197.  *-  6.  Where  the 
testator  devised  a  term  for  years,  in  trust  that  the  same  m^t  eo  unto  and  be  enjo3red 
by  the  owner  and  possessor  of  his  freehold  estate  thereby  devised,  Dom.  Proc  (reversing 
the  decree  of  the  court  of  chanceiy,)  held  that  the  bequest  of  the  leasehold  was  re- 
voked by  the  revocation  of  the  devise  of  the  freehold.  5  Bro.  P.  C,  ;t65.  —  7.  A  set- 
tlement of  leasehold  estates  was  held  not  to  be  revoked  by  a  subsequent  assienment  by 
the  trustee  to  the  settlor,  entitled  for  life,  or  by  the  will  of  the  latter ;  no  indenture  to 
revoke  appearing,  and  the  terms  of  a  power  of  revocation,  not  being  complied  with. 
6  Ves.  656. 

ik)  Secut  if  he  enters.  Vide  (F  2.)  in  nods.  . 
ts  1.  It  is  now  fully  established  that  marriage  and  the  birth  of  a  child  operate  as  an 
impued  revocation  of  a  will.  4  Burr^  2182.  Dougl.  95.  Amb.  721.  —  2.Thus  a  pos- 
thumous child.  5T.  R.  49.  — 3.  But  since  this  doctrine  proceeds  upon  the  principle  of 
presumed  intention,  the  presumption  may  be  rebutted  by  other  circumstances.  1  Ea. 
Abr.  413.  Dougl.  31.  —  4.  But  a  second  marriage  and  the  birth  of  children,  the  wife 
and  children  bong  provided  for  by  settlement,  and  there  being  children  by  a  former 
marriage,  is  a  case  ot  excq>tion  from  the  rule,  that  marriage  and  the  birth  of  a  child 
revoke  a  will.  7  Ves.  348.  —  5.  And  where  a  widower  having  a  son  and  two  daughters, 
made  his  will,  by  which  he  gave  all  his  real  estate  in  trust  for  those  children,  and 
afterwards  married,  and  had  other  children,  the  wiU,  it  was  held,  was  not  thereby  re- 
voked. 1  V.  &  B.  390.  —  6.  Where  A.  bequeathed  all  his  personal  estate  to  B.,  and 
devised  an  annuity  of  150/.  to  her  for  her  life  out  of  the  rents  of  his  freehold  and 
copyhold  estates,  or  by  mortgage,  &c.,  and  in  case  he  should  have  any  child  or  clul- 
drcn  by  her  who  should  be  living  at  his  decease,  he  gave  60/.  a-year  out*of  the  rents  of 
his  said  estates,  or  by  mortgage,  for  the  maintenance  and  education  of  each  such  child 
until  twcuty-onc,  and  then  3000/.  to  be  divided  among  them  if  more  than  one,  and  tf 

Blit 


Revocation.  185 

If  he  devises  his  real  and  personal  estate  to  his  brother,  and  makes 
him  executor,  and  afterwards  marries,  and  by  a  codicil  melees  his  wife 
executrix ;  she  shall  have  the  personal  estate,  for  it  was  intended  for  tlie 
brother  only  as  he  was  executor.     1  Ver.  23. 

If  he  devises  his  lands  to  charitable  uses,  and  afterwards  devises  the 
same  estate  to  otiiers  to  such  uses  as  he  shall  afterwards  declare,  and 
dies  before  any  declaration  of  the  uses ;  the  subsequent  will  shall  be  a 
rerocadon,  though  no  estate  passes  thereby,  the  uses  not  being  declared.. 
Eq.Ca.8.  (/) 

So,  if  he  devises  a  real  estate  to  a  stranger,  and  afterwards  marries- 
and  has  issue;  it  will  be  a  revocation  as  to  the  real  as  well  as  the  per- 
sonal estate.     R.  £q.  Ca.  Abr.  413. 

But  if  die  devise  was  to  a  stranger,  whom  he  afterwards  marries,  and 
the  disposition  appears  reasonable,  chancery  will  establish  it.  R.  Tr. 
1702.  £q.  Ca.  Abr.  413. 

Vide  post,  (F  2.) 

(F  2.)  What  not- 

But  if  a  testator  makes  an  estate  by  act  executed,  it  is  a  revocatioir 
only  so  fiur  as  that  estate  is  inconsistent  with  the  devise :  (m)  as,  if 
aftor  a  devise  in  fee,  he  leases  the  same  land  for  years ;  it  is  a  revocation 
<nly  during  the  term.     R.  1  Rol.  616. 1. 37* 

So,  if  he  leases  for  life,  it  is  a  revocation  only  for  the  life  of  the  lessee.- 
1  RoL  616. 1.  40. 

S(H  if  he  leases  to  a  stranger  for  years  to  commence  after  his  death; 
it  is  a  revocation  only  for  the  years.    2  Cro.49.    R.  Cro.  Car.  23.  (n) 

So,  if  he  leases  to  the  devisee  himself,  to  commence  immediately, 
or  at  a  fiitare  day  in  the  life  of  the  testator,  (o)  for  ten  or  twelve 
jears.    2  Cro.  49. 

So,  if  a  termor  of  a  term  for  forty  years  devises  it,  and  afterwards 
leases  for  twenty  years ;  it  is  a  revocation  only  for  twenty  years.  1  RoL 

616.1.45. 

So,  if  a  termor  devises  his  term,  and  afterwards  mortgages  and  re- 
deems it,  the  devisee  shall  have  it.     Dy.  143.  b.  in  marg. 

So^  if  a  man  devises,  and  afterwards  mortgages  the  same  land,  the 

but  ^m^^  to  be  paid  to  such  only  child,  to  be  raised  out  of  his  said  estates,  and  devised 
tke  ettates  ov&  to  others  subject  to  the  said  annuities  and  parent ;  and  the  testator 
aftenrards  manied  said  B.,  and  had  children  by  her,  and  died  without  expressly  re- 
voking his  will ;  it  was  held  that  this  subsequent  marriage  and  birth  of  children  did  not 
VDoant  to  a  revocation.  S  East,  630. —  7.  And  where  a  married  man  havi«g  then  no 
diBdfen  devised  to  his  niece  and  dies  leaving  hb  wife  eruemt,  but  which  fact  was  at  the 
tine  of  his  death  unknown  to  dther  of  them ;  it  was  held,  that  the  birth  of  the  child 
ns no  implied  revocation.  4  M.  &&  10.  — 8.For  though  marriage  oiuf  the  birth  of  a 
cfaOd  are  a  revocation,  yet  neither  alone  is.    AmbL  4S7.    2  East,  530.    1  V.  &  B.  465. 

4M.&S.  la 9.  Marriage  with  and  asettlement  on  the  devisee  is  a  revocation  of  the 

^ent,  Eden's  B.C.  C,  61.  n.— 10.  Mutual  wills  by  two  unmarried  sisters,  under 
twentj-ooe ;  the  marriaee  of  one  does  not  revoke  the  will  of  the  other.    4  Ves.  160. 

(/)  2d  part  of  2  Mod/CX 

(■)  So  an  obliteration  or  alteration  of  part  of  a  will,  does  not  operate  as  a  revoo^ 
turn  of  the  whole  will,  but  only  of  the  parts  obliterated.  2  Vem.  498.  Cowp.  812r 
3a&P.  16.     4£a8t,419. 

(ii)lVem.97. 

(o)  But  a  lease  to  the  devisee  to  begb  after  the  devisor's  death,  would  be  a  revDca> 
<)oii»  ance  then  the  estates  would  be  inconsbtent  with  each  other.    3  Bro.  P.  C.  1 8. 

K  if  devisee 
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devisee  siiall  have  it  subject  to  the  mortgage.  Per  MoretoO}  Ca.  CIi.. 
J  93.     1  Sal.  158.     1  Ver.  97.    Cont.  1  Ch.  R.  153,  154.  - 

Though  the  mortgage  be  in  fee ;  for  it  is  bot  a  security.  Ca.  ParL 
155,  156.     R.  1  Ver.  329.  34.2. 

80,  if  a  man  makes  a  feoffinent,  and  when  he  seals  the  deed  asks,  if  it 
will  not  prejudice  bis  devise  of  the  same  land  ?  for  then  he  will  not  seal 
it,  and  livery  *is  made  by  attorney  in  part ;  it  will  be  no  revocation  of 
the  part  whereof  livery  is  not  made.     R.  Ow.  76.     Goldsb.  32.  (p) 

If  he  devises  a  lease  for  three  lives,  and  afterwards  makes  a  lease  for 
three  other  lives ;  it  will  be  a  revocation  only  for  the  lease ;  for  the  lives 
in  the  lease  may  determine  before  those  in  the  will.    R.  2  Ver.  496. 

So,  if  a  devisor  devises  an  estate  to  one,  and  afterwards  devises  by 
the  same  will  to  another,  it  is  no  revocation  if  they  are  consistent :  as, 
if  he  devises  land  to  A.  and  afterwards  rent  out  of  it  to  B.  PI.  Com% 
523.  a.  541.  a. 

If  he  devises  a  term  to  Thomas,  and  afterwards  to  his  mother  dur- 
ing his  minority.     R.  PI.  Com.  541.  a. 

So,  if  he  devises  all  his  lands  to  A.  and  afterwards  land  in  D.  to 
another ;  A.  shall  have  all,  except  the  land  in  D.  R.  Yel.  210.  2  Cro. 
49.  Ace.  2  Rol.  276-     R.  Dal.  3.   4  East,  428. 

So,  if  he  devises  all  to  A.  and  afterwafds  all  to  B.  they  shall  be  joint- 
tenants.     R.  Yel.  210.     Dy.  4.  a.  in  marg.     Vide  post,  (N  8.) 

Or,  to  A.  and  his  heirs,  and  if  he  dies  without  issue,  to  B.  and  his 
heirs ;  A.  shall  have  an  estate-tail,  remainder  in  fee  to  B.  R.  Yd.  209. 
2  Cro.  290. 

So,  if  a  vei'dict  finds,  tliat  A.  made  his  will,  and  afterwards  made 
another  ¥rill,  but  the  jurors  do  not  know  the  contents ;  it  is  no  revoca- 
tion, for  they  may  be  consistent,  {q)  R.  3  Mod.  204.  Sho.  537,  &c. 
R.  Sal.  692.  Ca.  Pari.  146.     R.Hard.  375.  (r) 


(p)  A  conveyance  obtained  by  fraud  will  not  operate  as  a  revocation  of  a  prior  de- 
Vise  ;  because  when  such  a  conveyance  is  set  aside,  it  is  considered  as  a  mere  nullity. 
3  B.  C.  C.  1 56.  Vide  6  Ves  1 .    8  Ves.  283.    2  Cox,  263.    3  Burr.  1 244. 

(q)  I.  By  the  Roman  law,  a  subsequent  will  operated  in  all  cases  as  a  revocation  of 
a  former  one.  Posteriori  quoque  testamentoy  quod  jure  perfedum  est,  iupermt  rumfnhur, 
And  the  reason  was,  because  the  essence  of  a  Roman  testament  consisted  in  the  insti- 
tution of  an  heir,  who  took  the  whole  property  of  the  testator ;  so  that  two  wills 
cuuld  never  subsist  at  the  same  time,  as  there  couM  not  be  two  distinct  owners  of  the 
same  thing.  Qtdcunque  tettainerUum  facity  cerueiur  de  omrubut  bonis  ditponerey  ui  non 
magis  duo  testamenta  simul  consistere  postint,  quam  duo  domini  ejusdem  ret  in  soRdum 
constUui,  Just.  Ihst.  lib.  2.  tit.  17.  s.  2.  Vinn.  Com.  6  Cruise,  94.  —  2.  But  although 
.the  law  of  England  has  adopted  the  principles  of  the  ftoman  law,  respecting  wills  of 
personal  property,  yet  Lord  Mansfield  has  declared,  (Cowp.  90.)  that  a  devise  of  lands 
IS  looked  upon  in  a  ven^  difierent  light,  being  considered  as  an  appointment  of  lands  to 
a  particular  person ;  from  which  it  followed,  that  a  man  mifht  as  well  dispose  of  part 
of  his  lands  by  his  will  as  of  the  whole.  6  Cruise,  95.  —  3.  And  in  consequence  of  this 
principle  it  has  been  determined,  that  where  a  second  will  has  not  a  clause  of  revoca- 
tion of  all  former  wills,  and  does  not  make  anv  disposition  inconsistent  with  a  former 
will,  it  does  not  operate  as  a  revocation  of  such  former  will,  but  both  are  good.  Cro. 
Eliz.  721. 

(r)  1.  And  where  a  jury  found  that  a  testator  had  made  a  second  will  difierent 
from  the  first,  but  without  finding  in  what  that  difference  consisted,  Dom.  Proc,  de- 
termined that  such  second  will  did  not  revoke  the  former  one.  3  Wils.  497.  2  Blk. 
937.  Cowp.  87.  7  Bro.  P.  C.  344.  —  2.  But  two  inconsistent  wills  of  the  same  date, 
neither  of  which  could  be  proved  to  have  been  last  executed,  arc  \*oid  for  nncertainty. 
7Dfo.P.C  443. 
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So,  if  a  woman  makes  a  will,  and  marries;  it  is  not  a  revocation,  if 
slie  surrives  ber  husband.     PL  Com.  343.  a.  (5) 

If  tenant  in  common  makes  a  will,  by  which  he  devises  his  part,  and 
afterwards  makes  partition ;  this  will  not  be  a  revocation.    R.  Ray.  240.' 

lSid.90.(0 
So,  if  a  testator  revokes  part  of  a  devise,  it  is  no  revocation  as  to  the 

residue.     1  Rol.  617.1.  25. 

If  he  devises  for  fbr^-nine  years,  and  afterwards  leases  for  twenty^ 
it  sball  be  a  revocation  only  for  twenty  years.     Vide  supra. 

If  he  devises  in  fee,  and  afterwards  makes  a  mortgage,  the  devisee 
k&s  the  equity  of  redemption.  («) 


(j)  4  Rep.  61.    2  P.  Wms.  625,    2  B.  C.  C.  534.' 

(t)  1.  I  Preem,  542.    8  Vin.  Abr.  148.     3  P.  Wms.  169.  —  2.  But  where  a  partition 
is  made,  and  a  fine  b  levied,  not  merely  to  estaUish  the  partition,  but  also  for  another 
Durpose,  and  the  estate  in  the  land  is  altered,  it  will  then  operate  as  a  revocation  of  a 
fonner  devise.     3  Atk.  572.  Vide  supra,  (F  1.)  the  first  note.  —  3.  A  mere  alteration  of 
tbe  quality  of  an  estate,  without  any  intention  of  varying  the  quantity  of  the  interest, 
or  diedispoong  power  of  the  owner,  will  not  operate  as  a  revocation.     6  Cruise,  154. 
~  4.  And,  therefore  where  a  man  having  feofiees  to  his  use  before  the  statute,  27  Hen.  8., 
devised  Uie  lands  to  another,  and  afterwards  the  feoffees  made  a  feoffinent  of  the 
land  to  the  devisor,  it  was  agreed  that  this  feoffinent  did  not  operate  as  a  revocation  of 
tlie  devise ;  for  after  the  feoffinent,  the  devisor  had  the  same  use  as  before.     1  Rol. 
Abr.  616.  pi.  5.  —  5.  Whence  it  follows,  that  the  acquisition  of  the  leeal  estate  alone, 
w31  not.  operate  as  a  revocation  of  a  devise ;  so  tnat  where  a. man  has  an  equitable 
interest  in  fee  in  an  estate,  and  alterwards  takes  a  conveyance  of  the  legal  estate,  to 
the  same  uses,  this  is  no  revocation.     6  Cruise,  134.     3  Atk.  749.     2  Ves.  J.  595. 
S  V.  &  B.  385.  —  6.  And  upon  the  same  principle,  where  a  person  devises  a  copyhold, 
and  is  i^erwards  admitted  to  it,  this  is  no  revocation.    4  Burr.  1952.  —  7.  Nor  does 
the  mere  change  of  a  trustee  operate  as  a  revocadon.    Dougl.  718.  —  8.  And  therefore 
vfaefe  A.  having  mortgaged  his  estates  in  fee,  made  his  will,  by  which  he  devised  them, 
aad  afterwards  paid  off*  the  mortgage  and  took  a  conveyance  of  the  estate  to  a  trustee 
for  himself,  it  was  held,  that  this  being  no  more  than  a  bare  change  of  a  trustee^  was 
DO  revocadon.    Dougl.  709.  —  9.  Bankruptcy  is  not  a  revocation.     14  Ves.  580.  —  10.  , 
Aad  ^m  cases  of  contracts  for  land  before,  but  executed  after  the  will,  the  subsequent 
eiecution  is  not  a  revocation.    1  Ves.  J.  255.  Vide  Dick,  563.  —  11.  Nor  is  dissdsin  and 
remitter  by  entry.    8  Ves.  282.  Vide  14  Ves.  580. 

(vj  1.  Though  a  mortgage  in  fee,  made  after  the  publication  of  a  will,  is  a  revoca- 
noD  of  such  wui  at  law ;  yet  in  equity  it  is  only  a  revocation  pro  tantoy  and  ditf  equity 
of  redemption  shall  go  to  the  devisee.     1  Vem.  329.    3  Atk.  805.    2  P.  Wms.  334. 
—  2.  Thus  in  the  case  of  a  mortgage  in  fee  for  payment  of  debts ;  though  after  the 
debts  are  psid,  the  devisor  takes  a  conveyance  to  him  and  his  heirs.     6  Ves.  221.  —  3, 
Or  b  the  case  of  a  mortgage  in  fee  to  the  devisee.    Dick.  538/    5  Ves.  J.  656.  (and 
Prec.  Chan.  514.  to  the  contrary,  is  misreported.)  —  4.  So  a  conveyance  in  fee  to  trus- 
tees, for  raising  money  to  pay  debts,  being  made  for  a  particular  purpose,  will  only 
rite  as  a  revocation  pro  tanto  of  a  prior  devise,  so  far  as  relates  to  Uie  psyment  of 
debts,  and  no  farther.    Prec.  Ch.  52.     2  B.  C.  C.  592.  —  5.  In  these  cases,  the 
whole  fee^rople  being  limited  to  the  use  of  the  mortgagee  or  trustee,  the  grantor  part- 
ed with  his  wnole  estate  at  law,  without  taking  back  any  legal  estate  or  use  to  nim- 
sdf ;  and  therefore  at  law  nothing  remained  upon  which  the  will  could  operate,  or 
which  could  descend  to  the  heir.    In  these  cases,  therefore,  nothing  being  left  to 
descend  at  law,  the  question  has  been  to  whom  the  equitable  interest  should  belong ; 
and  equity  has  held  these  cases  to  be  exceptions  to  the  general  rule  of  law,  which  they 
unfinarily  follow,  on  this  ground,  that  although  the  conveyance  is  of  the  fee-simple  of 
the  land ;  yet  in  the  consideration  of  a  court  of  equity,  the  interest  conveyed  is  merefy 
3  personal  interest,  having  no  quality  of  a  real  estate ;  and  that  therefore  the  testator 
is  to  be  deemed,  in  e^ty,  to  have  created  only  a  chattel  interest,  as  if  he  had  created 
2  term  for  years,  which  would  have  been  a  revocation  pro  tanto  only  at  law :  all  that 
remmned  to  the  grantof  was  a  right  of  redemption,  and  that  right  of  redemption  did 
not  pass  b>'  the  conveyance.   6  Cruise,  140.     7  Bro.  Pari.  C.  517.    3  Atk.  805.    3  V^ 
4S5.  ^  (;.  But  where  a  person,  after  haviiig  made  his  will,  executed  a  conveytoce  in 

tru9t 


138  ESTATES,  BY  DEVISE. 

If  he  disallows  a  condition  annexed  to  the  devise,  it  is  no  revocatioii 
of  the  devise.     1  Rol.  617. 1-  15. 

If  he  devises  land  for  payment  of  debts,  and  then  to  pay  200^  per 
ann.  to  his  wife,  and  afterwards  sells  part  for  payment  of  debts ; 
the  wife  in  equity  shall  have  200/.  per  ann.  out  of  the  surplus.  2  Ver. 
241. 

If  he  devises  land  to  trustees,  to  be  settled  upon  a  daughter, .  if  sh^- 
marries  with  consent ;  she  marries  with  consent  in  the  life  of  her  &tbef> 
who  settles  part  upon  her  and  her  husband ;  it  shall  be  no  revocation 
of  the  devise  as  to  the  residue.     R.  2  Ver.  721. 

If  he  devises  to  A.  B.,  C,  and  D.  as  trustees,  upon  trust,  &c.  and 
afterwards  revokes  that  part  of  his  will  by  which  A.  and  B.  are 
named  trustees,  and  appoints  that  E.  and  F.  shall  be  his  trustees,  with- 
out more ;  this  revokes  nothing  but  the  two  trustees,  and  constitutes  two 
others  in  their  stead.  R.  Eq.  Ca.  68.  77.  (x) 

If  a  stranger  cancels  or  tears  a  will  after  the  death  of  the  testa- 
tor; it  shall  not  be  thereby  destroyed,  if  the  pieces  can  be  collected. 
2  Ver.  441. 

If  a  testator  says,  he  will  revoke;  this  does  not  amount  to  a  revo- 
cation.    R.  2  Cro.  497.     Cro.  EL  306.     1  Rol.  615. 1.  5.     Mo.  874. 

So,  if  he  does  not  revoke  of  himself,  but  in  answer  to  questions. 
2  Cro.  497.     Cro.  Car.  52. 

So,  if  upon  a  question,  whether  he  will  make  a  will  ?  he  saysf,  that  he 
will  not  make  any.     Ow.  76.    Goldsb.  58. 

So  words,  not  spoken  animo  testandi^  do  not  amount  to  a  revocation  t 
as,  A.  shall  be  my  heir ;  though  he  be  his  heir  at  law.     1  Sid.  73. 

Or,  if  A.  be  not  his  heir  at  law,  though  spoken  animo  tesiandi^ 
for  they  denote  his  intention  only.     1  Sid.  73. 

So  accidental  words  do  not  amount  to  a  revocation :  as,  A.  (who  was 
devisee,  and  did  not  visit  the  testator)  shall  have  no  part  of  my  lands 
and  goods,  without  speaking  of  his  will.     R.  2  Cro.  115. 

So,  if  A.  before  his  death  being  asked,  if  he  will  give  legacies  to  his 
brothers,  says,  animo  testandi^  I  will  give  them  nothing ;  this  does  not 
revoke  a  former  will  which  giave  legacies  to  them.     R.  Cro.  Car.  52. 

So,  if  he  be  not  compos  mentis  at  the  time,  the  revocation  is  not 
good.     2  Cro.  497. 

And  now  by  the  st  29  Car.  2. 3.  No  devise  of  lands,  &c.  nor  any 
clause  thereof,  shall  be  revocable,  but  by  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same;  or  by  burning  cancelling,  tearing, 
or  obliterating  the  same  by  the  testator,  or  in  his  presence,  and  by  his 
direction :  (v)  bu);  all  devises  of  lands,  Sec  shall  remain  in  force  tiU  the 
same  be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator,  or  his  di- 
rections, or  altered  by  some  other  will  or  codicil  in  writing  or  other 

trust  for  payment  of  debts  in  a  schedule,  and  instead  of  declaring  the  uses  to  himsdf 
in  fee,  after  payment  of  the  debts,  he  declared  that  the  trustees  should  convey^  to  such 
uses  and  purposes  as  he  by  deed  or  will  should  appoint,  and  for  default  of  appointment^ 
to  himself  in  fee ;  this  was  hdd  to  be  a  revocation.    8  Yes.  J.  600. 


ix)  Second  part  of  2  Mod.  Ca. 


[v)  But  cancelling  &c.  is  no  revocation,  unless  done  anmo  canceUandL  Cowp.  52. 
1  Lq.  Abr.  409.  1  P.  Wms.  344  n.  (l).  4  East,  419.  —  2.  Though  any  act  of  the  tes- 
tator, by  which  he  shows  his  intention  to  cancel  his  will,  thou^  the  will  be  not  ac^ 
tually  cancelled,  operates  as  a  revocation.    2  Blk.  1043.  —  3.  Vide  3  V.  &  B.  122. 

writing 
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writing  of  die  devisor,  signed  in  the  presence  of  three  or  four  witnesses,- 
dedaring  the  same.  ' 

By  the  same  statute,  no  will  in  writing  of  personal  estate  shall  be  al- 
tered by  any  words,  or  will  by  word  of  mouth  only,  unless  put  in 
writing  in  the  testator's  life,  and  afterwards  read  to  and  allowed  by  him 
and  proved  so  to  be  by  three  witnesses.     Vide  ante,  (C). 

If  8  will  be  attested  by  three  witnesses,  but  not  in  uie  presence  of  the 
devisor,  whereby  it  is  a  void  will ;  it  shall  not  be  a  revocation  of  a 
fonner  will,  within  the  word^  (or  other  writing  signed  in  the  presence 
(^ three  witnesses,  &c)  R.  P.  2  W.  &  M.  Edleston  and  Speal^  Sho. 
89.  S  Mod.  259.  Carth.  80.   Cont  per  2  J.  Lut  ace.  3  Mod.  218.  {z) 

Though  there  be  words  in  it  which  revoke  all  former  wills.  R.  inter 
Edleston  and  Speak ;  though  it  is  reported  cont.  S  Mod.  259.  yet  Sho. 
89.  ace  R.  £q.  Ca.  130.     Pr.  Ch,  460.  (a) 

So,  if  another  will  be  prepared,  and  the  draught  signed  by  the  testa- 
tor, and  directed  to  be  ingrossed,  who  then  cancels  all  the  sheets 
of  the  fonner  will,  except  one,  (which  was  left  upon  information,  that 
the  other  will  was  not  sufficient  for  the  land  until  duly  executed,)  and 
he  dies  before  the  execution  of  the  latter  will,  the  former  shall  not  be 
revoked.  R.  per  Ld.  Chan.  27  Jan.  6  An.  inter  Hide  and  Hide,  Eq.  Ca. 
Abr.  409.     Pr.  Ch.  460. 

So,  if  another  will  was  executed,  but  the  witnesses  did  not  subscribe 
in  the  presence  of  the  testator;  the  former,  though  cancelled,  shall,  not 
berev<Aed.     R.  2  Ver.  742.     Eq.  Ca.  130.  (6) 

If  he  devises  copyhold,  and  afterwards  obliterates  other  legacies, 
and  writes  that  he  approves  it  so  obliterated,  but  dies  before  pub- 
Gcation  in  the  presence  of  three  wicnesises :  it  is  no  revocation  as  to  the 
defise  of  the  copyhold.     R.  4  Ver.  498.  499. 

But  i(  under  die  name  of  the  testator  in  any  will  executed,  it  be  written 
A.  B.  reveres  his  will  as  to,  &c.  in  the  presence  and  by  the  direction  of 
the  testator,  and  this  be  subscribed  by  three  witnesses ;  though  it 
be  not  subscribed  by  the  testator  himself,  it  shall  be  a  revocation.  Semb. 
S  Lev.  87. 

So,  if  a  man  devises  the  residuum  of  his  personal  estate  to  A.  who 
<fies  in  the  life  of  the  testator;  he  may,  by  a  nuncupative  codicil, 
make  B.  residuanr  legatee :  for  this  is  not  an  alteration  of  the  former 
^  bat  a  disposition  of  that  which  became  void  by  the  death  of  the 
bnner  l^atee.     R.  Ray.  334.    Vide  ante,  (C). 

If  a  man  has  duplicates  of  his  will,  and  cancels  one :  it  will  be  a  r^ 
vocstion,  though  the  other  be  not  cancelled.  R.  2  Ver.  742.  Eq.  Ca. 
131.  (c)  .  . 

(<)  N.  Bw  The  second  will  in  3  Mod.  218.  was  published  and  attested  by  three 
*itne«es,  in  the  presence  of  the  devisor,  but  not  signed  by  him  in  their  presence. 

(a)  Hie  fifth  section  of  the  statute  of  frauds,  requires  that  in  devises  of  lands,  the 
dm  witnesses  shall  subscribe  the  will  in  the  presence  of  the  testator ;  but  the  sixth 
stttioo  rriating  to.  revocations  only,  recjuires,  that  the  devisor  should  sign  in  the  pre- 
^oice  of  three  witnesses,  without  requinng  that  the  witnesses  should  sul»cribe  in  the 
^citstor's  presence.  And  upon  the  constructio/i  of  this  clause  it  is  held,  that  although 
ft  will  may  be  revoked  by  a  written  declaration,  without  being  attested  bjr  three  wit- 
■^cses  in  the  presence  of  the  testator,  yet  that  a  second  will,  though  containuig  a  clause 
looking  all  fonner  wills,  shall  not  operate  as  a  revocation,  unless  it  b  execut^  in  such 
ft  Dumer  as  to  operate  as  a  devise.    6  Cruise,  103. 

(*)  I  P.  Wms.  545. 

\c)  IfP.  Wms.  346. 

If 
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If  a  man  makes  a  wridnff  with  intent  to  revoke  a  farmer  will ; 
it  may  be  a  revocation,  thougn  not  executed  in  such  manner  as  is  suffi* 
cient  for  a  new  will.     Eq.  Ca.  I  SI. 

So  a  revocation  by  act  in  law  is  good,  since  the  st  29  Car.  2.  S. 
Carth.  81. 

(G)  Wiho  ma^  nvom. 

All  persons,  generally,  who  may  srant,  may  make  a  devise. 

The  king  may  make  a  will,  and  devise  his*  lands  or  goods.  4  Inst. 
935.     And  this  was  affirmed  by  parliament     16  R.  2.  No.  10.  {d) 

So  the  queen,  the  king^s  wife,  may  make  an  executor.  I  Rol.  9 IS. 
1:  12. 

So  an  alien,  or  a  person  outlawed,  or  attainted,  may  make  a  will  and 
executor  for  some  purposes.  Off.  £xr.  22,  2S.  Cont.  of  a  person  at- 
tainted.    1  Rol.  912. 1.  25. 

A  man  outlawed  in  a  personal  action  may  make  an  executor,  or  hav« 
an  administrator.     1  Rol.  912. 1.  S2. 

So  a  man  against  whom  an  exigent  is  awarded  for  felony.  5  C!o.  111. 
'  So  an  ecclesiastical  person  may  devise  his  goods  and  lands  temporal : 
as,  a  bishop,  dean,  archdeacon,  parson,  &c.     1  Rol.  608. 1. 13,  &c. 

(H)  Oajjo  not. 

(Hi.)  Non  compos. 

But  one  noti  compos  mentis  cannot  devise.  6  Co.  28.  Off.  Exr.  f  I. 
Dy.  204.  a.     St.  34  &  35  H.  8.  5.  {e) 

And  it  is  not  sufficient  that  he  can  answer  to  fiuniliar  questions,  if  he 
has  not  power  and  discretion  to  dispose.  6  Co.  23.  a.  Dy.  72.  a.  in 
marg.     Mo.  760. 

(d)  l.\  This  act  only  authorised  our  kings  to  dispose  of  their  personal  property ;  forit 
is  stated^n  Brookes's  Abridgement,  Prerogative,  pi.  5.  to  have  been  laia  down  by  For- 
tescue,  in  35Hen.  6.,  that  the  king  could  not  devise  land  by  his  testament :  but  it  appears 
from  the  rolls  of  parliament,  that  the  kin^  of  England  were  in  the  practice  ofcon* 
▼eying  lands  to  trustees  to  the  use  of  theu*  last  wiUs.  6  Cruise,  16.  —  2.  By  59  and  40 
G.  3.  c.  88.  s.  4.  his  majesty,  his  heirs  and  successors,  may,  by  will,  devise  any  manon, 
jnetfuages,  lands,  tenements,  and  hereditaments,  purchased  by,  or  which  shall  coma  to 
his  majesty,  his  heirs  or  successors,  out  of  any  momes  issued  and  implied  for  the  use  of  his 
or  theur  privy  piurse,  or  with  any  other  monies  not  appropriated  to  any  public  service ; 
or  any  manors,  &c.,  which  have  come  to  his  majesty,  or  shall  come  to  him,  his  heirs,  or 
successors,  by  gift,  devise,  descent,  or  otherwise,  from  any  of  his  or  their  ancestony 
or  any  other  person  or  persons,  not  being  kines  or  queens  of  this  realm.  —  3.  And  by 
s.  8.,  after  reciting  that  by  the  law  of  England  the  qiieen-eonsort,  wife  of  the  king,  was 
capable  of  taking,  granting,  or  disposing  of  property,  as  if  she  were  a,ktfie  $ole;  but 
that  doubts  might  arise,  how  far  this  capacity  ot  granting  or  disposing  of  property,  ex- 
tended, and  ^ecially  whether  during  the  life  of  the  kmg  her  nusbfmd,  it  included  the 
power  of  devising  and  bequeathing  by  last  will  and  testament ;  and  redtinff  that  his 
majesty  was  desirous  that  her  majesty,  during  the  king^s  life,  should  have  fiul  power, 
by  ner  last  will  and  testament,  to  dispose  of  any  manors,  messuages,  lands,  tenements, 
and  hereditaments,  purchased  by,  or  m  trust  for  her  majesty,  or  which  should  thare- 
after  vest  in  her  mi^esty,  or  in  any  person  in  trust  for  ner,  as  fully  as  if  she  were 
sole  and  unmarried ;  it  is  enacted  that  it  shall  be  lawfid  for  her  majesty  by  her  last 
will  and  testament  in  writing,  attested  by  three  or  more  witnesses,  to  diqplose  of  such 
estates,  as  she  is  authorised  by  that  statute  to  grant  by  deed.  —  4.  And  by  s.  9.,  the  like 
power  is  dven  to  all  future  queens. 

'  (e)  And  a  will  made  when  not  in  a  testable  state,  and  not  coofinned  on  becoiniiig 
testable,  is  a  nullity.    1 1  Mod.  1 57.    3  ]^t,  552.    Vide  infra,  (H  2.) 
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lo  a  custonit  that  an  idiot  or  turn  compos  shall  devise,  is  void.  2  And. 
11     " 

But  a  will  shall  not  be  avoided,  if  made  by  the  importunity  of  others. 
CoDt  per  Rol.  Sti.  427. 

Or,  by  artifice ;  for  if  it  be  well  executed,  that  shall  not  l)e  examined. 
R.  5  Ca.  Ch.  103.     Vide  Chancery,  (S  A  1.  &c  )  (/) 

Or,  if  the  disposition  be  imprudent.     2  Mod.  Ca.  59.    - 

(H  2.)  Infant. 

So  an  in&nt  under  the  age  of  twenty-one  years  cannot  devise  hi^ 
lands.    1  Sid.  162.     St  34  &  35  H.  8.  5.  (g) 

Nor  goods  or  chattels,  under  the  age  of  discretion,  viz.  a  female  under 
tvdve,  and  a  male  under  fourteen.  Cont  Perk,  that  he  may  devise  at 
fourteen.  Perk.  Devise,  503.  Off.  Exr.  305.  But  Co.  L.  seems  that 
he  cannot  till  seventeen.  Co.  L.  89.  b.  Agreed,  that  a  female  after 
twelve,  and  a  male  at  seventeen,  or  at  fifteen  if  he  be  then  of  discretion, 
may  devise.     2  Ver.  469.     Eq.  R.  74. 

And  it  belongs  to  the  spiritual  court  to  determine,  at  what  age  he 
auif  make  a  wiU  as  to  goods'  and  chattels.    R.  2  Jon.  210.    2  Mod.  315. 

And  if  the  spiritual  court  determines,  that  he  may  devise  them  before 
the^oftwenty-one,a  prohibition  does  not  go.  2Jon.210.  2Mod.315. 

But  the  same  day  on  which  he  attains  full  age,  he  may  make  a  will  of 
laods:  as,  if  he  be  bom  the  15th  May  1660,  he  may  make  it  the  14th 
May  1681.     D.  1  Sid.  162. 

And  if  he  makes  a  will  under  age,  and  publishes  it  de  twvo  after  full 
age,  it  is  good.     R.  1  Sid.  162.  {h)  Vide  ante,  (E  3.)  —  post,  (M). 

So,  by  custom,  (t)  afler  fourteen  an  infant  may  devise ;  but  to  devise 
at  dght,  or  nine,  is  a  void  custom.     2  And.  12. 


(/]  I.  MThere  any  fraud  or  circumvention  has  been  practised  on  a  testator,  or  where 
^  vas  incapable  of  disposing  of  his  lands  from  any  weakness  of  mind,  his  vnU  is  Yoid. 
fiat  where  the  validity  of  a  will  of  lands  is  fanpeached  on  these  ^unds,  a  court  of^ 
^ffBij  will  not  set  it  aside,  but  will  direct  a  tnal  at  law  oh  the  issue  of  devitavU  vel 
wb;  for  if  the  will  be  obtained  by  fraud,  or  be  made  by  a  person  incapable  of  devising^ 
<  B  not  in  point  of  law  the  testator's  will ;  and  therefore  these  points  are  proper  to  be 
tried  befi)re  a  jury.  6  Cruise,  165.  7  Bro.  P.  C.  437.  2  Atk;  424. —  2.  And  in  order 
to  let  aside  a  will  for  fraud,  parol  evidence  may  be  given  of  questions  asked  by  the  te»> 
tator,  at  the  time  of  executmg  his  will,  whether  the  contents  were  the  same  as  those 
<'  a  former  wIlL  8  T.  R.  147.  And  although  a  man  have  a  mind  of  sufficient  sound- 
w»  and  discretion  to  r^;ulate  his  affidrs  in  general,  yet  if  such  a  dominion  or  influence 
be  obtaned  over  him  as  to  prevent  his  exercising  such  discretion  in  the  making  of  hb 
^  he  cannot  be  conudered  as  having  such  a  disposing  mind  as  will  give  effect  to  his 
•in.    lCox,354. 

{g)  An  infiint  may  devise  the  guardianship  of  his  child,  by  virtue  of  the  st.  12  Car.  2. 
5-S4.;  and  it  has  been  contended,  that  sucn  a  disposition  will  draw  after  it  the  land  as 
"Patient  to  the  guardianship.    Vau^  177. 

U)  1.  Where  a  devisor  is  under  a  disability  at  the  time  when  the  will  is  made,  it  is 
mately  void,  althoufh  the  disability  be  removed  before  the  death  of  the  devisor.  — 
1  A  mao  of  full  age  £clared,  in  the  presence  of  several  witnesses,  that  his  will  made 
*^  he  was  under  age  should  stand ;  it  was  adjudged,  however,  that  the  will  was  void 
<Mi  aoeoont  of  the  infancy  of  the  devisor  at  the  time  of  the  first  publication.  Comb.  84. 
*^3.  Bnt  if  the  will  had  been  republished,  af^  the  devisor  had  attained  his  full  age,  it 
*^  have  been  good.    lSalk.258. 

(4  If  there  be  a  local  custom,  that  lands  and  tenements  within  a  certain  district, 
M  be  deviaiifale  by  all  persons  of  the  age  of  fifteen  or  upwards,  a  devise  of  such  lands 
br  ao  in&ot  of  fifteen  will  be  good.    Perk   s.  504. 

.    (Hs.) 
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(H  3.)  Feme  covert. 

« 

So  Vifeme  caoert  cannot  make  a  will  during  her  coverture,  {k)  Co.  L. 
112.     1  Rol.608.  1.35.  609.  1.40.   912.  1.20.(0 

By  the  st.  34  &  35  H.  8.  5.  she  cannot  devise  lands,  (m) 

Nor  can  she  make  a  will  to  dispose  of  her  choses  in  action.  1  Rol. 
608.  1.  30.     Semb.  Cont.  1  SaL  313. 

Or,  things  which  she  has  as  executrix.  1  Rol.  608.  1.  25.  Cont.  per 
Holt,  1  Sal.  313.     Per  North,  1  Mod.  21 1. 

Yet  she  may  make  an  executor  for  such  choses  in  action.  1  Rol.  912. 
1. 1 7.     Cont  Off.  Exr.  285. 289. 

If  she  be  an  executrix,  she  may  make  an  executor  for  things  which 
she  has  as  executrix.  1  Rol.  608.  1. 30.  912.  1.14.  Off.  Exr.  289.  She 
may,  with  (n)  the  assent  of  her  husband.  1  Mod.  211.  R.  Mo.  339. 
2  And.  92. 

But  if  an  husband  covenants  or  agrees^  before  marriage,  that  his  wife 
shall  make  a  will ;  though  it  be  a  void  will,  the  disposition  by  it  shall 
be  good.     R.  Cro.  Car.  2 1 9. 376. 597.     R-  Cro.  El.  27. 

But  it  is  not  properly  a  will,  nor  proveable  by  the  ordinary.  Per 
Holt,  1  Sal.  313.  Semb.  Cont  2  Mod.  172.  Pr.  Ch.  84.  Ace  1  Mod. 
211. 

So,  if  a  wife  devises  by  will,  and  the  husband  assent  to  it  after  her 
death,  it  will  be  good.     Semb.  1  Rol.608.  1.  23.     R.  1  Mod. 211. 

And  any  approbation  amounts  to  an  assent.     R.  2  Mod.  172. 

An  assent  given  before  marriage  shall  be  understood  to  be  continuing, 
if  a  dissent  does  not  appear.     2  Mod.  1 72. 

And  if  an  assent  be  once  given  after  the  death  of  the  wife,  he  cannot 
afterwards  dissent.     2  Mod.  1 72. 

So  by  the  custom  of  London,  ajeme  covert  mav  devise  to  her  husband. 

Or  to  another,  with  the  assent  of  her  husband. 

So,  where  the  husband  is  banished  for  his  life,  by  act  of  parliament, 
his  wife  may  make  a  will :  for  she  may  in  all  things  act  as  a  Jeme  sole. 
2Ver.  104,  105.(o) 

Vide  post, (M). 

(H  4.)  Person  dead  in  law. 

So  a  person  dead  in  law  cannot  make  a  devise :  as,  an  abbot,  prior, 
&c.     1  Rol.  608.  1.16. 

(k)  And  therefore  a  wife's  will  made  during  coverture,  with  her  husband's  consent, 
will  not  pass  property  acquired  by  her  after  his  death.  2  East,  552. —  2.  For  it  w^s  a 
nullity  in  its  inception.  1 1  Mod.  157.  —  3.  And  it  has  been  said  by  lord  keeper  Wright, 
that  if  a  w^  is  made  by  a  feme  covert  of  lands  of  inheritance  to  J.  S.,  ana  the  baron 
dies,  and  then  the  wife  dies;  though  her  intention  be  plain,  and  though  after  the  de- 
cease of  the  baron,  when  she  became  mtjum,  she  might  have  devised  the  lands  to  J.S., 
or  by  a  republication  have  made  the  former  will  good,  yet  it  was  not  relievable  in 
equity.  2  Vem.  475.  —  4.  And  where  a  married  woman  surrendered  a  copyhold  to 
the  use  of  her  will,  and  afterwards  married,  it  Was  held,  that  the  surrender  was  sus- 
pended during  the  marriage,  and  that  a  devise  by  the  wife  of  the  copyhold  so  surrend- 
ered was  voic^  notwithstanding  that  by  articles  previous  to  the  marriage,  her  husband 
lureed  that  she  should  have  power  to  devise.    Amb.  627. 

(/)  Vide7T.R.478. 

\m\  But  a  married  woman  may  frequently  dispose  of  lands  by  will,  operating  as  an 
appomtment  under  a  power.    Vide  4  Cruise,  181. 

(n)  Or  without.  2  fiast,  552. 

(o)  llnst.  135:  a. 

(H5.) 
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(H  5.)  Corporation  aggregate. 

So  a  body  politic  aggregate  cannot  devise  tlie  lands  or  goods  of  the 
coiporation. 

(H  6.)  Corporation  sole. 

So  a  sole  corporation  cannot  devise  lands,  &c«  which  it  has  in  its  cor- 
porate capadty :  as,  a  master  or  warden  of  an  hospital  cannot  devise  the 
hnds  or  goods  of  his  house.     1  RoL  608.  L  20. 

(H7*)  Joint-tenant. 

So  a  joint-tenant  cannot  devise  lands  which  he  holds  jointly:  (jp)  for 
the  St  32  &  34  H.  8.  enables  only  persons  seised  solely,  or  in  conunon, 
or  in  parcenary. 

So  joinfc-tenants  and  to  the  heirs  of  one  of  them,  he  who  has  the  fee 
cannot  devise  during  the  life  of  his  companion.  Per  Windh.,  but  Twisd. 
said,  that  there  are  opinions  both  ways.     Ray.  40. 

But,  by  the  custom  of  London,  a  joint-tenant  may  devise. 

(H  8.)  Tenant  in  tail. 

So  tenant  in  tail  cannot  devise  the  lands  intailed. 
And,  though  he  afterwards  suffers  a  common  recovery,  it  does  not 
enure  to  the  benefit  of  the  devisee.     R.  3  Lev.  108. 

(H  9.)  Tenant  ^r  auter  vie. 

So,  if  tenant  in  tail,  by  indenture  inrolled  bargains  and  sells  to  A. 
<nd  his  hdurs,  by  which  be  has  an  estate  ^»/r  aider  vie ;  A.  cannot  de- 
Tise  it:  for  an  estate  pur  auter  vie  was  not  devisable  by  the  st  32  & 
34  H.  8.     R.  1  Sand.  261.     D.  1  Leo.  252.  {q) 

And,  if  A*  had  devised,  and  afterwards  the  tenant  in  tail  levies  a 
fine;  this  does  not  enure  to  the  benefit  of  the  devisee,  but  to  the  benefit 
of  the  heir  of  A.  who  takes  the  estate  as  special  occupant  R.  1  Sand. 
261. 

Yet  by  the  st  29  Car.  2.  3.  an  estate  pur  auter  vie  is  devisable  by 
vill  in  writing  signed  by  the  party  devising  the  same,  or  by  some  other 
in  his  presence  and  by  his  express  direction,  attested  and  subscribed  in 
the  devisor's  presence  by  three  or  more  witnesses. 

(I)  WbO  mag  tafte  feg  n^m.    Vide  infra,  (N  2.)    Vide 

post,  (K). 

All  persons  may  take  by  devise,  who  can  take  by  grant  (r) 

So  h,feme  covert  may  take  by  the  devise  of  her  husband.     1  RoL 

610.  L  3.  (*) 
So  a  person  attainted,  though  the  devise  be  to  the  neict  of  blood. 

Per  2  J.  2  Rol.  256,  257.  {t) 

So 

(p)  And  a  devise  by  a  joint-tenant  who  afterwards  seven  the  joint-tenancy  is  void. 

3  ftlir.  1488.      1  BUl  476. 

(f)  Cro.  Eliz.  804. 

v)  A  bastard  may  be  a  devisee,  but  he  must  have  gained  a  name  by  reputation ;  and 
''^ciwre  a  devise  to  a  bastard  m  ventre  nuUrit  is  voi{  for  he  cannot  have  a  name  by 
<^e|ntation  till  he  is  bom.    1  Inst  3  b.  1  P.  Wms.  589. 

(<)  lit  s.  168.  1  Inst  lis.  a, 

(Q  Lord  Hardwicke  has  said,  that  there  is  no  rule  of  law,  or  upon  the  statute  of 
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So  an  infiint  en  ventre  sa  mere  may  take  by  devise,  and  the  land  shall 
descend  to  the  heir,  till  its  birtli.  Dub.  II  II.  6.  13.  Cont  Dy.  S04. 
Ace.  Mo.  177.  R.  I  Sid.  153.  R.  2  Mod.  9.  Agreed  per  4  J. 
2  cont.  1  Lpv.  135.     Ray.  163.     Semb.  2  Rol.  335.  (u) 

So,  if  land  be  devised  to  his  executors,  and  he  makes  A.  and  B.  his 
executors,  who  refuse;  yet  they  may  take  the  lahd.     R.  Mo.  594. 

So  every  one  shall  take  as  a  devisee,  who  is  named  with  ^ch  certainty 
that  the  person  may  be  known,  though  he  does  not  take  immediately 
upon  the  death  of  the  testator  (t)  :  as,  a  devise  to  one  of  the  daughters 
of  B.  who  marries  to  a  Norton  within  fifteen  years;  the  first  daughter, 
who  so  marries]  shall  have  it     R.  Ray.  82.  (j/) 

So  a  devise  to  a  woman,  when  she  marries,  is  good;  and  it  shall  de- 
scend to  the  heir  till  her  marriage.     R.  I  Sid.  153. 

A  devise  to  the  heirs  males  of  B.  now  living,  and  otlier  heirs  males 
•  and  females  of  his  body;  a  son  of  B.  being  godson  to  the  devisor,  shall 
take.     R.  2  Jon.  100.     1  Vent.  334.    2  Vent.  313.    2  Lev.  232.    Pol. 
457.   .Carth.  155. 

A  man,  having  three  daughters,  devises  to  his  wife  till  his  heir  be  of 
full  age,  paying  to  his  heir  lOl.,  to  his  other  daughters  20s.,  and  after- 
wards gives  to  6.  and  C.  the  younger  daughter  so  much,  and  if  A.  his 
heir  dies,  &c.  it  shall  be  a  good  devise  to  the  eldest  daughter.  R. 
2  Lev.  162.     , 

If  A.  having  a  son  and  seven  daughters  devises  to  a  younger  daughter 
for  life,  remainder  to  the  son  and  the  heirs  of  his  body,  (who  dies 
without  issue)  remainder  to  two  other  younger  daughters  for  life,  re- 
mainder to  the  next  of  his  blood  ;  the  son  of  the  eldest  daughter  shall 
have  it"    Semb.  Bridg.  15. 

So,  though  some  part  of  the  description  be  mistaken :  as,  if  a  devise 
be.  To  Bevil  GrandviU,  second  son  of  my  second  brotlier,  who  is  my 
godson,  and  bears  my  father's  name;  B.  G.  who  was  godson  to  the  testa- 
trix ;  the  daughter  of  Sir  Bevil  G.  took,  though  he  was  second  son  of 
Bernard  G.  who  was  second  son  of  the  second  brother  of  tlie  testatrix. 
Per  Master  of  the  Rolls,  H.  8  Ann.,  upon  the  will  of  Lady  J.  Thorn- 
hill. 

So  a  devise  to  Eleanor  daughter  of  B.  who  has  several  daughters, 
one  named  Hellen,  but  none  Eleanor ;  Hellen  shall  take. 

If  a  man  devises  to  the  heir  of  N.  and  it  be  found  by  verdict  that  P. 
his  son  is  reputed  his  heir ;  P.  shall  take  tliough  N.  be  an  alien.  Semb. 
1  Sid.  194.     Vide  post,  ^K).     . 

If  he  devises  to  W.  eldest  son  of  Cha.  W.  of  T.  and  the  eldest  son 
is  named  Andrew.     R.  Ch.  R.  404.     Per  Weston,  3  Leo.  18. 

So  a  devise  to  the  mayor  and  governors  of  B.  hospital ;  though  it 
be  not  their  corporate  name.     3  Leo.  18. 


wills,  to  prevent  an  alien  from  taking  bv  devise;  although  it  is  a  doubtful  matter  for 
whose  benefit  he  is  enabled  to  take.  8  Yes.  562. 

(»)  And  may  take  by  the  description  of  a  child  living  at  the  time  of  the  decease . 
2  H.  Bl.  399. 

Jjr)  NihUfacU  error  ftommif,  ctim  de  corpore  constat,     6  Cruise,  208. 

jf)  1.  A  devise  was  to  Margaret,  the  daughter  of  W.  K. ;  the  daughter's  name. was 
Margery ;  •  and  held  that  she  should  take,  juid  constat  de  persona,  FreeoL  293.  —  2.  A 
person  devised  an  estate  to  William  Pitcaime,  eldest  son-  of  Charles  Pitcaimc  of 
Twickenham :  who  had  an  eldest  son,  but  his  name  was  Andrew.  It  was  decreed  that 
Andrew  should  take.    Finch,  403. 
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Sq^  a  devise  to  A*  for  life,  and  afterwards  to  the  heirs  male  of  the 
body  of  his  grandikther;  a  son  of  the  body  of  his  grand&ther  shall 
tike,  though  he  be  not  heir  g^eral.     R.  3  Ver.  729. 

A  devise  to  the  issue  of  B.  begotten;  all  the  issues  take,  though 
born  afterwards.     R.  2  Ver.  5^. 

A  devise  to  A»  if  he  be  known  by  that  name ;  though  his  true  name 
is  W.    Per  And.  Godb.  17. 

So  a  devise  to  B.  to  the  use  of  another,  is  good  to  the  cestui/  que 
me.    1  Lea  254.     Vide  Uses,  (C). 

But  it  cannot  be  averred  to  be  to  the  use  of  another.     4  Co.  4. 

And  if  the  cesttof  que  use  refuses,  the  devisee  shall  not  have  it.  R. 
1  Leo.  254. 

Vide  post,  (K). 

(K)  mho  not 

Bat  a  devise  to  (z)  anv  tanquam  in  esse,  when  there  is  no  such  person 
n  esse  at  the  death  of  the  testator,  is  void:  as,  a  devise  to  such  a 
diantiy,  and  there  is  none  such  at  his  death,  though  it  be  afterwards 
erected,  is  void.     1  Rol.  $09.  1.  50.     Vide  ante,  (I). 

A  devise  to  tlie  heir  of  B.  who  was  an  alien ;  for  he  cannot  have  an 
hdr.    R.  1  Lev.  59.     1  Sid.  191'.     Vide  ante,  (I). 

So  a  devise  to  the  heir  of  B.  is  void,  if  B.  be  living  at  the  death  of 
the  devisor  9  for  nan  est  hceres  viventts.  R.  1  Lev.  59.    Semb.  1  Sal.  230. 

Or,  to  the  first  son  of  B.  when  he  has  no  son  in  esse  at  the  death  of 
the  testator.     1  Sal.  229. 

So  a  devise  of  lands  or  goods  to  B.  is  void,  if  B.  dies  in  the  life  of 
tke  tesUtor.     PI.  Ck>m.  345. 

So^  if  a  devise  be  to  B.  and  his  heirs ;  if  B.  dies,  the  heir  shall  not 
take,  for  he  is  named  only  by  way  of  limitation.     R.  PI.  Com.  845. 

Or,  to  B.  and  the  heirs  of  his  body,  and  if  he  dies  without  issue,  to 
another ;  if  he  dies  in  the  life  of  the  testator,  his  issue  shall  not  have 
it  R.  Cro.  El.  423.  Per  2  J.  2.  cont  R.  2  Ver.  722.  Eq.  Ca.  115. 
Pr.  Ch.  442.  452. 

So,  if  a  devise  be  to  his  four  daughtei's  and  their  heirs  equally  to  be 
divided,  and  one  has  issue,  and  dies  in  the  life  of  the  testator ;  the  de- 
vise shall  be  void  for  a  fourth  part.     Eq.  Ca.  116. 

So^  if  a  devise  be  to  A.  to  the  use  of  B ,  and  B.  dies  before  the 
testator ;  the  devise  will  be  void,  (a)     R.  1  Leo.  254.  {b) 

'  But 


(t)  1.  Bodies  politic  and  corporate  are  expressly  disabled  by  stat.  34  &  35  Hen.  8. 
c-  5. 1. 14^  firom  taking  by  devise.  —  8.  It  was  held,  however,  in  consequence  of  the 
■t  43  Blit.  c.  4<,  that  a  devise  to  a  corporation,  for  a  charitable  use,  was  valid,  as 
operatinff  in  the  nature  of  an  appointment.  —  3.  But  now  the  st.  9  G.  2.  c.  56.  has  ren- 
«red  all  devises  for  charitable  uses  void,  excoit  such  as  shall  be  made  to  the  two  uni- 
▼emties,  and  to  the  colleges  of  Eton,  Winchester,  and  Westminter. — 4.  The  king 
Wng  both  a  body  politic  and  corporate,  is  incapable  of  taking  bv  devise.    6  Cruise,  90. 

(«)  Pro  mtm  Mcriptit  naUiitreHcta^md  vho  teitatore  decedtnU,  8  Domat. 98. 6 Cruise,  1 63. 

(*)  1.  8  Vcm.  788.  3  Bro.  P.  C.  95.  I  P.  Wms.  397.  I  Str.  85.  10  Mod.  370. 
DmjL  337.  3  Bro.  P.  C.  435.  —  8.  And  a  rq>ublication  of  a  will  after  the  death  of  a 
deiiwe  in  tail,  will  not  give  any  estate  to  the  issue  of  ihe  devisee.  4  T.  R.  601. — 
3.  Yet  nnoe  a  trust  sufficiently  created,  will  fasten  itself  upon  the  land,  and  will  not 
beoooie  void  by  the  incapacity  or  death  of  the  trustee ;  where  an  estate  is  devised  upon 
tnst  Ibr  a  charity,  the  dadh  of  the  devisee  in  the  life-time  of  the  testator,  will  not 
Bi^  the  devise  void.  6  Cniise,  168.  Amb.  571.  —  4.  In  the  case  of  copyholds, 
iWmgh  the  land  passes  by  the  surrender,  aod  the  will  is  only  directory  of  the  uses,  ytft 
Vsu  IV.  L  it 
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But  a  ^levise  to  A.  for  Ufe;  reminder  to  B.  shall  M  good  to  B.  thoi^^ 
A.  dies  before  the  testator.     PL  Com.  S44.  b.     R.  Dy.  122. 

If  it  be  to  A.  and  die  issue  of  his  body^  remainder  to  B.,  and  A.  die» 
before  the  testator,  leaving  issue,  B.  shali  have  it.  Cio.  EL  428.  R. 
2  Ver.  723. 

If  to  A.  and  B.  and  their  heirs«  and  A  dies  in  the  life  of  testator,  B. 
shall  take  the  whole.  R.  Cart.  4.  1  Co.  100.  b.  Ace  1  Sal.  288. 
1  Ver.  425.     F,g.  281. 

So,  a  devise  to  the  eldest  son  of  A.  remainder  to  B.,  and  A.  has  no 
son ;  B.  shall  take.     R.  Mod  Ca.  in  Eq.  4.  (c) 

So  a  devise  to  A.  in  trust  for  B.  shall  be  good,  diough  A.  dies  before 
the  testator.     Dub.  2  Ver.  468. 

A  devise  of  800l.  to  A.  with  a  direction  that  he  shall  give  it  B.  when 
he  dies,  or  sooner,  shall  be  good,  though  A.  dies  in  the  life  of  the  tes- 
tator.    R.  2  Ver.  467. 

If  money  be  devised  to  A.,  B.  and  C,  and  if  any  of  them  die  within 
age,  his  part  to  the  survivor ;  it  shall  to  to  the  survivor,  though  the 
person  died  before  the  testator.     R.  2  ver.  611.  658. 

If  a  devise  be  of  lands,  to  trustees  for  A.  and  B.  till  full  age,  and 
dien  to  convey  to  them ;  though  A.  dies  before  the  time  comes  for  the 
conveyance,  the  conveyance  shall  be  to  his  heir.     R.  2  Ver.  562. 

If  a  devise  be  to  A.  and  B.  in  common,  and  A.  dies  in  the  life  of  the 
testator ;  his  moiety  is  void.     Eq.  Ca.  157.  {d) 

Or,  to  A.  and  B.  jointly  for  lite,  and  to  their  heirs  in  common ;  the 
inheritance  to  A.  shall  be  void.     R.  Eq.  Ca.  159.  160. 

So  a  devise,  so  uncertain  that  it  cannot  be  known  who  was  intended 
as  devisee,  {e)  is  void :  as,  if  a  devise  be  to  A.  for  life,  and  that  it  shall 
remain  to  his  issue,  when  he  has  several ;  the  remainder  is  void.  R. 
Cro.  EL  742.  Denied,  Ray.  88.  Cont.  Pol.  106.  R.  that  by  a  de- 
vise to  the  issue  of  B.  all  the  issues  take  for  life.     2  Ver.  545. 

So,  a  devise  to  his  son,  when  he  has  several.  Cro.  £1.  742.  Semb. 
Ray.  82. 

So  a  devise  to  twenty  of  the  poorest  of  his  kin,  shall  be  void ;  for  it 
is  not  known  who  is  poorest.     1  Rol.  609.  1.  12. 
-   So,  a  devise  melioribiis  hominibus  de  B.     Cro.  £1.  748. 

So,  a  devise  to  his  right  heirs  of  his  name  and  posterity ;  where  a 
daughter,  his  heir,  is  not  of  his  name,  and  his  brother  is  not  his  heir. 
R.  Mo.  860.     Hob.  29. 

So  a  devise  to  the  heir  at  law,  of  the  same  estate  which  he  would 
take  by  descent,  is  void ;  for  the  descent  shall  be  preferred.  1  Rol. 
626. 1.  SO.  Hob.  30.    1  Sal.  242.    Vide  Descent,  (A).  (/) 

Though 

if  the  devifiee  dies  in  the  life  time  of  the  devisor,  the  devise  is  void.  S  Ves.  77.  -*- 
5;  And  in  the  case  of  a  lapsed  devise  in  fee,  the  estate  will  not  go  to  the  residuBiy 
devisee  of  the  real  estate,  but  will  descend  to  the  heir  at  law  of  the  testator.  Fort. 
168.  184.    Vide  Willes,  89S. 

(c)  Second  Part  of  2  Mod.  Ca. 

la\  Second  Part  of  9  Mod.  Ca. 

(e)  Or  what  was  meant  to  be  given.  5  Ro).  68.  b.  6  T.  R.  671.  5  East,  17S. 
t  East,  299.    3  Smith,  291.     1  Taunt.  266.    2  M.  &  S.  165. 

(/)  1.  Where  a  testator  makes  the  same  disposition  of  his  estate  as  the  law  would 
have  done  if  he  had  been  sQent,  the  will  being  unnecessary  is  void.  And  therefore  if 
a  person  devises  his  lands  to  his  heir  at  law  in  fee,  it  is  a  nullity,  and  the  heir  wfll  take 
by  descent,  as  his  better  title ;  for  the  descent  strengthens  Che  title  by  taking  away  the 

••try 
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Tbot^  it  be  devised  to  die  heir,  subject  to  a  charge ;  for  that  does 
Bot  make  an  alteration  of  the  estate.     R.  Lut.  798.     Vide  infra,  {g) 

Or,  sabfect  to  a  contingency  upon  which  another  shall  have  it ;  for  it 
desoeiids  in  the  mean  time.     Semb.  Lut.  798.  {h) 

So  a  devise  by  him  in  remainder  in  fee,  of  the  same  estate,  which  the 
devisee  would  take  by  descent,  shall  be  void.     1  Sal.  233. 

But  if  the  devise  gives  the  estate  to  the  heir  in  another  quality,  (r) 
he  shall  take  by  the  devise :  as,  if  the  devise  b^  to  co-heirs  to  hold 
jointly,  or  in  common.  R.  1  Leo.(/:)313.  R.  Ci^.  El.  431.  R.  Bend. 
pi.  63.    Vide  Assets,  (B).  (I)  ^  - 

Or,  to  an  heir  upon  condition  to  pay  debts,  and  for  non-payment,  to 
another.    R.  Cro.  Car.  161.     Cont.  per  Holt,  for  the  heir  takes  by  de- 
scent, and  upon  fidlure  of  payment,  the  other  shall  have  it  by  way  of. 
execntory  devise.     Mod.  Ca.  241.     Per  2 -J.  ace.  2  Mod.  286.     R. 
Cont.  Lut  798.     I  Sal.  241.     Vide  supra,  (g) 

If  the  devisor  has  two  daughters,  and  devises  to  the  son  and  heir  of 
<»e,  he  sIuJl  take  the  whole  by  die  will.     R.  1  Sal.  242.  (m) 

CQtfy  of  soch  as  may  possibly  have  a  right  to  the  lands ;  whereas  if  the  heir  takes  by 
the  devise,  he  is  then  only  in  by  purchase.  6  Cruise,  158.  Plowd.  545.  1  Inst.  12.  b. 
3  Sumd.  7.  n.  —  2.  Which  rule  applies  to  wills  made  in  pursuance  of  powers,  as  well  as 
to  deriws  deriving  their  efiect  from  the  statute  of  wills.  6  Cruise,  159.  — '•  J.  And  if 
a  penon  derise  lands  to  his  wife  for  life,  remainder  in  fee  to  J.  S.,  who  is  his  heir  at  law, 
it  is  8  Toid  devise  as  to  the  remainder ;  because  the  reversion  would  have  descended  to 
J.S.  after  the  determination  of  the  particular  estate.  2  Leon.  101.  1  Blk.  187. — 
i  WUdi  rule  is  applied  to  copyhold ;  and  therefore  the  ^rrender  of  a  copyhold  to 
die  use  of  a  will,  and  a  devise  thereof  to  the  heir  at  law,  will  not  give  the  devisee  an 
cMte  by  purchase.    Str.  487. 

(g)  Ana  although  the  devisor  charjres  the  estate  with  payment  of  debts,  or  with 
portions  to  his  younger  children,  yet  if  he  afterwards  devises  the  estate  to  his  heir  at 
am  in  fee,  it  will  be  void,  and  the  heir  will  take  by  descent.  Feame's  Opin.  229. 
CtfK  Eliz.  833.  919.    Ld.  Raym.  728.    Com.  Rep.  72.     1  Blk.  22, 

{h)  Cro.  Elis.  833.  919.  920. 

(0  !•  Or  quanHty.  —  2.  And,  therefore,  if  a  man  devises  his  land  to  his  son  and 
^,  to  have  to  him  and  the  heirs  of  his  body,  this  is  a  good  devise.  Plowd.  545.  — 
3.  So  where  a  person  devised  to  his  eldest  son,  and  to  his  heirs  and  assigns,  all  other 
^  real  estate  not  before  devised ;  nevertheless,  in  case  he  should  die  without  issue, 
not  hating  attained  twenty-one  then  from  and  immediately  after  his  death,  under  age 
nd  without  issue,  unto  testator's  son  William ;  it  was  considered,  that  the  eldest  son 
took  by  devise,  as  having  under  the  will  a  different  estate  to  what  would  have  de- 
^coMied  to  lum ;  the  one  being  pure  and  absolute,  the  other  not.    Amb.  383. 

(*)  112. 

(/)  In  an  opinion  of  Mr.  Feame's  which  has  been  published,  he  says,  that  a  devise 
to  the  heir  and  another  as  tenants  in  common,  w^ll  not  prevent  the  heir's  taking  his 
>M^  by  descent.  For  suppose  a  testator  devises  a  moiety,  or  any  other  undivided 
^ast  of  his  real  estate,  to  a  stranger,  making  no  disposition  of  all  the  remaining  undi- 
Tided  shares,  sucb  remainins  share  would  of  course  descend  to  his  heir  at  law,  and  he 
iBBit  hold  it  in  common  with  the  devisee  of  the  imdivided  share  devised.  It  was  clear, 
tt'c'cfine,  that  an  heir  might  take  by  descent,  as  tenant  in  common  with  a  devisee,  an 
vadifkied  part  of  the  estate  of  which  his  ancestor  was  solely  seised,  and  it  appeared 
to  be  hnmaterial  wh^er  the  share  he  so  takes  is  expressly  devised  to  him,  or  left  un- 
noticed Ir^  the  win ;  for  if  expressly  devised  he  takes  in  common ;  and  if  not  noticed 
ae  tika  in  the  same  manner ;  and  a  devise  to  two  or  more  as  tensu^ts  in  common  is  in 
^ct  a  devise  of  one  undivided  part  to  one,  and  of  another  undivided  part  to  another. 
So  thit  under  such  a  devise  to  an  heir  and  a  stranger  as  tenants  in  common,  the  heif 
tw  as  if  one  undivided  moiety  were  devised  to  the  stranger,  and  the  residue  to  him- 
^;  that  u  in  the  same  manner,  as  if  no  disposition  at  all  of  such  residue  had  been 
^reMed  in  the  will,  in  which  case  he  would  have  taken  by  descent ;  and  therefore 
^  tame  estate  being  devised  to  him  in  such  residue,  as  he  would  have  taken  by 
'^'^^CBt,  the  general  rule  respecting  devises  to  an  heir  extends  to  it.  Feame's  Opin. 
*^   6CniMe,i61. 

(•)  Ld.  Ra>iR.  8«9.^  Com.  Rep.  123. 

J.  2  If 
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If  he  devises  the  whole  to  one  daughter,  she  takes  the  whole  by  de- 
vise.    Per  Dod,  2  RoL  852. 

So,  if  he  in  reversion  devises  an  estate  to  others,  in  the  same  words 
by  which  it  was  limited  to  them  by  a  prior  setdement ;  the  devise  shall 
be  good,  for  the  tenure  is  thereby  varied.     R.  1  Sal.  238. 

(L)  mbat  tbtngiei  mag  be  DetotdeD. 

By  the  statute  (n)  32  &  84  H.  8.  A  man  may  devise  all  his 
lands,  (o)  tenements,  rents,  (p)  and  hereditaments,  (q)  Vide  ante,  (A — 
B— G— H  1.)  &c. 

So,  if  a  man  has  a  rent  for  him  and  his  heirs  for  tlie  life  of  B.  he 
may  devise  it.    Dub.  Cro.  El.  805.     Mo.  625.  (r) 

So  (s)  an  interest,  though  it  be  in  contingency,  may  be  devised.  (0 
R.  2  Rol.  129. 

Vide  post,  (M). 

(M)  mhat  not. 

But  a  devise  of  lands,  (»)  of  which  a  man  is  joint-tenant,  is  void. 
Vide  ante,  (H  7.) 

Or, 

(f»)  1.  Chattels  real  were  devisable  at  common  law,  being  considered  as  personalty 
only.  —  2.  Though  when  a  man  acquires  a  term  as  executor,  he  cannot  devise  it. 
Plowd.  585. 

(o)  1.  Trust  estates  are  devisable.  —  2.  So  an  equitable  interest.  1  Ves.  J.  254. — 
3.  And  though  a  devise  by  a  mortgagee  before  condition  broken  is  void,  because  a 
condition  is  not  devisable ;  yet  after  breach,  it  is  valid,  and  equity  will  decree  a  fore- 
closure to  the  devisee.  2  Ch.  Ca.  8.  1  Ch.  Rep.  18.  —  4.  So  an  equity  of  redonp- 
tion  is  devisable;  and  where  the  mortgagee  devised  the  estate,  it  went  to  the  devisee. 
1  Ch.  Rep.  101.  But  where  a  person  has  only  an  equitable  interest  in  lands,  his  devise 
of  them  amounts  to  no  more,  ttian  a  direction  to  those  who  have  the  legal  estate  in 
trust  for  him,  to  convey  it  according  to  the  devise.    2  P.  Wms.  258. 

(pM.  A  rentH:harge  is  devisable  by  this  statute.  —  2.  But  formerly  it  was  doubted, 
whetner  a  rent-charge  m  esse,  issuing  out  of  gavelkind  lands,  and  having  commenced 
within  time  of  memory,  was  within  tne  custom  of  devisinc ;  nor  was  it  settled  in  the 
affirmative  till  the  time  of  Lord  Hale.     1  Inst.  1 1 1.  a.  1  Mod.  112.    Rob.  Gav;  79. 

(q)  1.  An  advowson  appendant  to  a  manor  will  pass  by  a  devise  of  the  manor ;  and 
an  advowson  in  gross  bemg  an  hereditament,  is  devisable  under  the  statute ;  and  the 
next  or  any  number  of  presentations  may  be  devised,  in  which  case  the  devisee  may 
either  present  himself  or  any  other  person.  Cro.  Eliz.  359.  2  Blk.  1240.  6  Cruise, 
53.  —  2.  And  where  the  incumbent  ot  a  church,  having  the  inheritance  of  the  advow- 
son in  him^  devised  the  next  presentation^  it  was  held  good.  Cro.  Jac  371.  — 3.  Tithes 
impropriate  in  lay  hands  are  devisable.  6  Cruise,  33.  —  4.  As  to  franchises,  see  3  Rep. 
32.  b. 

(r)  1.  The  statute  34  &  35  lien.  8.,  only  extends  to  estates  in  fee  simple,  and  there- 
fore did  not  enable  persons  to  devise  estates  pvr  outer  vie,  Cro.  Eliz.  804.  —  2.  But 
now  by  st.  29  Car.  2.  c.  3.  s.  12.,  any  estate  pier  outer  vie  shall  be  devisable  by  will  in 
writing.    Supra. 

(«)  Not  only  estates  in  fee  simple  absolute,  but  also  determinable  fees,  and  base  fees, 
are  devisable  under  the  statute  of  wills ;  the  word  fee  simple  being  taken  in  its  most 
extensive  sense.    3  Bulst.  184. 

(/)  1.  Contingent  rennunden,  and  all  other  contingent  estates  and  interests  in  lands, 
are  now  held  to  be  devisable ;  Uiough  formerly  an  opinion  prevailed  that  they  did  not 
pass  by  a  will  made  previous  to  their  vesting.    Feame,  C.R.  537.    1  Blk.  222.  251. 

2  Burr.  1131.     1  H.  B.  30.33.    3  T.  R.  88. —  2.   But  a  bare  possibility  or  hope  of 
succession,  such  as  the  heir  has  from  the  courtesy  of  his  ancestor,  is  not  devisable. 

3  T.  R.  88.     1  H.  Blk.  30.     1  Ves.  J.  251.    2  Eden,  342.    17  Ves.  182.  —  3.  Nor  is  a 
right  of  entry,  on  a  fine,  devisable.    8  East,  552.     1  Taunt.  578. 

(tt)  1.  Since  the  statutes  of  wills  only  mention  lands  held  by  knight's  service  and  in 
socage,  they  do  not  extend  to  copyhold  estates ;  but  a  power  of  cwvidng  this  kind  of 
property  has  long  been  indirectly  exercised,  by  an  application  of  the  doctrine  of  uses, 

similar 


TFhat  things  may  not  be  d&vUed.  1  iQ 

Or,  which  he  has  in  his  politic  capacity.     Vide  ante,  (H  6.) 

So  a  roan  cannot  devise  lands,  which  he  has  not  at  the  time  of  his 
makings  or  republishing  his  will ;  for  the  statute  says,  having  lands  mny 
devise.     3  Co.  SO.  I.  {x)' 

And  therefore.  If  a  man  devises  all  his  lauds  in  A.  and  afterwards 
purchases  other  lands  there;  the  new  purchase  does  not  pass,  without 
a  new  publication.  R.  PI.  Com.  S44.  Vide  ante,  (£3.)  —  Post, 
(N21.) 

So^  if  he  devises  all  lands,  which  he  has  or  shall  have  at  tlie  time  of 
his  death.   Dub.  Lut  7S6.     R.  1  Sal  2S7.     F,g.  225.  234. 

Yet,  if  he  devises  a  reversion  after  an  estate  for  life,  or  in  taU,  and 
that  comes  to  his  possession  ;  the  land  passes.     F,g.  231. 

So,  if  a  disseisee,  before  entry,  devises  his  land,  the  devise  is  void. 


to  that  which  was  anciently  resorted  to  in  respect  of  freehold  lands.    For  this 
pufpose  the  copyholder  surrenders  his  estate  to  the  use  of  his  last  will,  and  then  dis- 
poies  of  it  by  his  will,  which  operates  as  a  declaration'  of  the  uses  of  the  surrender,  and 
Mi  as  a  deviae  under  the  statute  of  wills.    Gilb.  Ten.  32S.     1  Inst.  111.  b.  n.  (l). 
6  Cruise,  44.  —  2.  By  the  general  custom  oi  all  manors,  every  copyholder  has  a  ri^ht 
to  sorreader  bis  estate  to  the  use  of  his  will ;  and  a  custom  to  the  contrary  is  void. 
3  Bro.  C.  C.  S86.  1 5  Ves.  403.  —  3.  The  surrender  must  be  presented.  Supra,  Uopyhold, 
(F  la)  —  4.  Hiough  by  special  custom,  the  presentment  may  be  made  at  tne  next 
court  ifter  the  death  of  the  surrenderor,  though  it  be  not  the  next  after  the  surrender 
■ade.    Ibid.  —  5.  And  it  is  said  that  it  would  be  good  without  any  special  custom. 
Ibid.  —  6.  But  the  surrender  cannot  be  made  before  the  admittance  of  the  devisor. 
II  Eart,  246.  —  7.  After  the  surrender,  the  estate  still  remains  in  the  copyholder,  and 
does  not  vest  in  the  lord.    4  Rep.  23.  a.    Gilb.  Ten.  195.    Cro.  Eliz.  442.  —  s.  And 
ft  copyholder  having  surrendered  to  the  use  of  his  will,  and  afterwards  surrendered  to 
sev  particular  uses,  with  reversionito  himself  in  fee ;  he  was  held  to  be  in  of  the  old  us&> 
adnisfat  devise  the  reversion,  without  any  admittance  or  fresh  surrender  to  the  use  of 
Ui  wilL    2  Bik.  1046.  —  9.  Where  a  copyholder  makes  a  surrender  by  way  of  mort- 
gi^  he  continaes  in  possession  of  the  Iml  estate  till  the  mortgagee  is  admitted,  and 
cBoot  therefore  devise,  without  a  surrender  to  the  use  of  his  wilL    5  East,  132.  137. 
^  10.  And  where  a  copyholder  surrenders  his  estate  to  the  use  of  his  will,  and  after- 
wds  makes  a  will ;  the  lands  do  not  pass  by  the  will  but  by  the  surrender.     1  Bulst. 
SOQL— 11.  In  the  case  of  a  surrender  by  a  copyholder  to  the  use  of  his  will,  and  a 
dense  thereof  the  devisee  has  no  title  till  he  is  admitted;   but  if  a  devise  is 
to  two  perscHis,  and  one  of  them  is  admitted  according  to  the  purcKort  oi  the 
«31,  dns  shall  enure  to  both.     Co.  Cop.  s.  ZS,    6  Cruise,  47. — 12.  The  devisor 
■nst  hare  the  copyhold  at  the  time  of  nudung  his  wiU.    Amb.  299.    1  T.  R.  438.  n, 
— 13.  And  where  a  copyholder,  having  an  estate  pur  outer  vie,  surrendered  all  his 
canei  in  poascssion,  remainder,  or  reversion,  to  the  use  of  his  will,  and  afterwards 
•Hioiied  tne  fee  by  descent,  such  fee  did  not  pass  by  the  will.  — 14.  An  estate  in. 
natoBder  or  reversion  in  a  copyhold  may  be  devised,  as  well  as  an  estate  in  possesdoug^ 
hit  a  sorreader  is  requisite^    6  Cruise,  49. —  15.  But  an  equitable  uiterest  is  devisable 
vitkmt  a  sunender.    1  Ch.  Ca.  39.    2  Freem.  156.     1  T.  R.  601.    3  Atk.  73.    Vide 
7£sBt,  8. — 16.  Thus  an  equity  of  redemption.    3  P.  Wms.  359.     1  B.  C.  C.  481.— 
17*  Where  the  intention  of  a  testator  to  pass<  his  copyhold  estates  is  clear,  and  the  heir, 
tikes  aav  benefit  under  the  will,  he  must  make  his  election,  either  to  surrender  the 
fOfjhM  to  the  uses  of  the  will,  or  to  relinquidi  the  benefit  of  such  will.    3  Ves.  65. 
C7. 15  Vet.  590.    6  Cruise,  e.  4. 

if)  1.  Salk.  237.     1 1  Mod.  129.    3  Bro.  P.  C.  19.    Cowp.  90.  305.  —  2.  But  where 
■Wes  aie  entered  into  for  the  purchase  of  lands,  and  before  a  convevance  of  the 

atttMU  k  made,  the  purchaser  devises  the  property,  and  dies,  such  devise  will  be 
good  in  equity.  1  Uh.  Ca.  39.  9  Mod.  78.  —  3.  And  where  an  ag^-eement  for 
^  pnnliasi  of  land  is  not  to  be  carried  into  execution  till  a  fiiture  day,  and  previous 
to  vch  dav  the  ppgybiypyr  makes  his  will,  yet  the  lands  so  agreed  for  pass  by  such  will. 
^^  in  Ca.  32a — 4.  And  even  a  parol  agreement  for  the  purchase  of  lands,  which  is 
"^Bittad,  10  as  to  be  binding  on  the  parties,  notwithstanding  the  statute  of  frauds,  will 
***  aKh  interest  in  the  purchaser,  as  he  may  devise  by  nis  will,  1  Ves.  S.  437.  — 
^  OihcnhK  thm  must  be  eniress  articles  or  a  positive  i^ireement,  bmdina  unthin  the 
^><<tte  of  fiands,  lor  the  purchase  of  an  estate,  entered  inta  and  completed  befcra  ^t 
<>ttnciQa  of  the  will.    2  P.  Wms.  629. 

L  S  Or^ 


150  ESTATES,  BY  DEVISE. 

Or,  be  afterwards  disseised,  and  dies  before  entry,  (y)     1  Modr 

217.  («) 

If  an  infant,  Jeme  covert^  &c.  devises,  and  does  not  republish  after 
full  age,  or  the  coverture  dissolved,  it  will  be  void.  F,g.  226.  Vide 
ante,  (E  S.  —  H2.  S.) 

Though  the  lands  are  devisable  by  custom ;  for  he  ought  to  be  seised 
at  the  time  of  his  will.     F,g.  226.  228.  243. 

So,  if  a  man  devises  all  his  chattels,  a  term  for  years,  afterwards  pur- 
chased,  does  not  pass.     Semb.  1  Sal.  238.     F,g.  228.  229.  {a) 

Yet,  if  A.  devises  tlie  manor  of  D.  and  afterwards  purchases  it,  and 
dies ;  the  devise  will  be  good^  though  h^  had  it  not  at  the  time  of 
making  the  will.     PI.  Com.  344.  a.     Cont.  per  Holt,  F,g.  230. 

So,  if  a  disseisee  by  will  devises  land,  and  afterwards  enters  upon  it ; 
the  devise  will  be  good.    1  Sal.  237-     F,g.  230.  (A) 

If  he  in  remainder  devises,  ^d  afterwards  the  tenant  for  life  dies ; 
his  devise  will  be  good.     1  Sal.  237. 

So,  if  a  man  devises  a  manor,  and  a  tenancy  afterwards  escheats ;  it 
passes  by  the  will.     1  Sal.  238.  {c) 

So,  if  he  who  has  an  estate  only  by  estoppel,  devises ;  it  will  be 
good  against  parties  or  privies  to  the  estoppel.     Semb.  Jon.  457. 

Sb,  if  a  man  devises  his  personal  chattels,  goods  afterwards  pur- 
chased pass.     1  Sal.  237.  238. 

When  a  void  or  defective  devbe  shall  be  luded.  Vide  Chancery, 
(3Al.,&c.) 

What  goods  and  chattels  cannot  be  devised.  Vide  Chancery, 
{3  Y  5.) 

(N)  ^tMim,  bolu  erpounDeD. 

(N  1.)  What  words  make  a  devise. 

Any  words,  {d)  which  shew  the  intent  of  a  devisor  to  dispose,  are 
sufiicient  for  a  devise :  (e)  as,  if  he  says,  {/)  I  release  all  my  lands  to 

A- 

I  ■■■!!       ^^— ^F— — II   ■  ■     i^^— i^     I  .III  I  I.I  I  ■     I  111  f  ■ 

(y)  Bro.  Abr.  Devise,  pi,  15. 

(2)  For  the  devisor  must  not  only  be  actually  seised,  or  well  entitled  to  the  lands,  at 
the  time  of  making  his  will ;  he  must  continue  seised  or  entitled  to  them,  till  the  time 
of  his  death.    11  Mod.  128.    Rep.  T.  Holt,  748. 

(a)  A  term  for  years,  purchascxi  after  the  execution  of  the  will,  passes  by  it.  1  P. 
Wms.  575.    3Atk.  176 

(b)  4  Burr.  1961.    8  Ves.  282. 

(d)  1.  11  Mod.  129.  —  2.  And  where  a  person  seised  of  a  manor  makes  his  will, 
and  afterwards  purchases  a  copyhold  held  of  the  manor,  the  land  passes.  6.  T. 
R.  708. 

(e)  The  proper  and  technical  words  are,  ghe  and  devise  ;  but  any  other  words  which 
Sufficiently  declare  the  intention  are  sufficient.    2  Vem.  467. 

(/)  1.  A  will  being  considered  as  an  instrument  made  at  a  time  when  the  testator 
Cannot  have  the  assbtance  of  persons  skilled  in  the  law,  or,  as  it  is  usually  expressed, 
when  he  is  inopt  eoruilu,  the  courts  have  at  all  times  held  that  it  shall  not  be  construed 
strictly  like  a  deed ;  but  that  the  intention  of  the  testator,  though  not  expressed  in  Uie 
proper  lesal  and  formal  words,  shall  notwithstanding  be  cani^  into  eflect,  it  being  a 
maxim  of  the  English  law,  quad  ultima  voluntas  testaUms  perimplenda  est^  secundum 
veram  intentionem.  6  Cruise,  171.  —  2.  In  construing  a  will,  therefore,  two  questions 
arise;  1".  What  is  the  testator's  intention,  as  it  is  to  be  collected  from  the  words  of 
the  will  ?  9*.  Whether  he  has  used  words  which  in.  legal  construction,  can  carry 
iucb  intent  into,  effect    s  M«  &  S.  43,  ->-  7.  And  if  a  testator  exprenei  an  intentloii 

predfloly. 


Devises^  how  expounded.  XtH 

A*  and  ixis  heits.    It  Bend.  SO.    1  And.  S3.   2  And.  IS.   Vide  Chan* 
^  (3  Y  7.) 

I  will 


prtaady^  in  dev  and  poddye  terms,  and  there  is  no  legal  objection  to  it ;  no  incon 
^wiinici  arisii^  horn  a  literd  adherence  to  inch  intention  so  expressed,  is  to 
be  regarded,  a  M*  &  SL  50^  &c.  —  4.  But  the  case  is  verjr  different  where  the  in- 
tendon  is  not  fiilly  expressed,  but  is  to  be  collected  and  inferred  as  only  probable ; 
lor  In  that  case  the  probalnlity  firom  which  the  intention  u  to  be  inferred  may  be  out- 
welsbed,  by  the  improbat»]ity  that  the  testator  could  intend  to  mdce  &  distribution 
^tmt  property  attended  with  such  incouTeniences  as  would  follow  firom  carrying  into 
esecttHofi  hb  supposed  intention.  3  M.  &  S.  30.^  &c.  —  5.  Effect  must  be  given  to 
erery  word  in  a  will,  if  it  may  be  done;  and  to  this  end,  expressions  admitting  of  two 
interpretations,  must  receive  that  which  will  make  them  consistent  with  other  parts 
of  the  will.  S  T.  R.  S09.  Lofit  97.  6  Ves.  lOO.  Swanst.  S8.  —  6.  Thereby  g^viitt 
~^'  ~^  if  the  case  require,  to  devises  apparently  inconsistent.  4  M.  &  S.  1.  —  7.  Ana 
intentions  really  irrecondleable  are  expressed,  the  last  in  order  shall  be .  pre- 
6  T.  R.  507.  5  Ves.  243.  6  Ves.  102.  —  8.  Unless  in  the  case  of  a  general 
particular  intention ;  when  the  general  intention  shall  prevail.  4  T.  R.  82.  Vide 
€  Ves.  129.  —  9.  It  being  the  best  nue  in  the  constfuction  of  wills,  to  discover  the 
gengal  intent,  and  then  as  ^  as  grammar  and  language  will  permit,  to  interpret  par* 
tioDlar  expressions  accordingly.  Loffb.  270.  —  10.  Yet  where  a  particular  intention  is 
cnqpreased  in  clear  and  precise  terms,  it  must  be  fulfilled  in  opposition  to  a  general  in-* 
tention  that  is  only  to  oe  implied,  diough  supported  by  conjecture  in  the  highest  de- 
probable,  that  the  devisor  did  not  know  the  force  of  the  expression  which  he  was 
J.  6  T.  R.  518.  3  M.  &  S.  158.  DougL  323.  —  11.  And  in  clearing  up  amlnpii- 
,  attention  must  be  given  to  the  words  and  context  only,  not  to  the  punctuation* 

1  Mer.  651.  —  12.  Words  are  always  to  be  taken  in  their  ordinary  sense,  unless  an 
intention  is  demonstrated  that  they  are  used  in  another.  3  B.  &  P.  6271  —  13.  And 
therefore  (with  a  nnrilar  reservation)  in  their  grammatical  sense.  6  T.  R.  30.  —  14. 
Bet  no  technical  words  are  requisite  to  express  a  particular  intention.  3  T.  R.  86.  — 
]5L  And  ^erefore  supposing  the  intention  upon  the  &ce  of  the  will  to  be  clear,  it  is 
cfifficnlt  to  sa^  what  words,  by  which  such  intention  is  clearly  expressed,  or  from  which 
k  is  manifesdy  and^with  certamty  to  be  implied,  are  not  also  capaUe  of  giving  effect  to  it. 

8  M.  ft  S.  6a  —  16.  Nor  are  words  neoe$Manfy  to  receive  the  technical  meaning 
windi  the  law  has  annexed  to  diem  ;  but  rather  that  sense,  whether  technical  or  or- 
dfaiafT,  whidi  will  best  effectuate  the  devisor's  intention.  4  T.  R.  294.  296.  —  17.  In 
aid  of  which  rule  are  die  following  maxims;  l^  where  a  term  is  used  to  which  the 
hew  has  annexed  one  idea,  and  common  opinion  another,  the  latter  shall'be  preferred. 
B  Best,  51 ;  1  Smith,  318;  2".  where  a  term  has  obtained  a  definite  techmcal  sense» 
it  mnsl  be  presumed  that  the  testator  used  it  in  that  sense.  6  T.  R.  352. —  18.  But 
widi  these  limitationt,  words  are  to  be  read  with  reference  to  rules  of  law,  and  inter- 
pcetod  according  to  dior  legal  effect  and  operadon.  6  T.  R.  352.  2  B.  &  6.  204. 
S  Burr,  1I08.    Dou^.  341.    2  P.  Wms.  741.  —  19.  For  it  b  always  to  be  presiuned, 

testator  was  aafuainted  with  those  rules.  2  Mer.  22.  —  19.  And  neither  an 
nanifested  by  hun  to  gjve  only  an  estate  for  life,  nor  the  interposition  of 
s  to  preserve  contingent  remainders,  nor  mere  words  of  condition  describing  the 
order  of  succession  m  i^anch  the  devises  are  to  take  place,  nor  the  inti^odnetion  of 
powers  of  jointuring,  or  of  liberty  to  commit  waste^  are  of  themselves  sufficient  to  vary 
the  technical  sense  of  the  words;  it  must  plainly  iq^pear  that  the  testator  did  not  mean 
to  gire  sach  an  estate  as  would  pass  under  the  words  used,  unless  controuled  by 
Such  apparent  intent.    3  B.  &  P.  627.  —  20.  As  to  rejecting  words  in  a  will.    Vide 

9  T.  R.  87.  464.  5  Ves.  243.  2  Mer.  25.  —  21.  Adding  words.  5  T.R.  323.  Loilt 
444.  3  Bnrr.  1626.  3  Bro.  P.  C.  269.  —  22.  As  to  the  individuality  and  <tistiactnesa 
of  diftfeBt  dauses  or  devises,  in  the  same  will.  See  9  East^  267.  462.  11  East,  22a 
4  M.  &  8. 5e.  10  East,  503.  —  23.  As  to  die  influence  of  conjecture,  and  matters 
dfkan.  See  3  T.  R.  86.  2  M.  &  S.  454.  455.  3  M.  ft  S.  25.  3a  5  T.  It  92. 
11  East,  58.  5  Mer.  316.  7  Ves.  522.  1  Mer.  194.  296.  13Ves.l08. — 24.  As  to 
iteJcet,  see  8  East,  91.  149.  9  East,  366.  —  25.  As  to  a  constracdon  cy  pres.  Sea 
I F.  Wma.  322.  6  T.  R.  213.  3  Buir,  1416.  1  Kk.  428.  Amb.  479.  —  26.  And 
fissdly  dicre  k  ao  indinatioD  so  to  construe  a  renduaiy  clause  as  to  intesta^. 

2  Mer.  see. 

(/)  1.  A  penoB  haivng  conveyed  his  estate  to  feoffees  to  his  own  use,  before  th6 
stitiite  of  OMS^  mede  his  will  after  that  statute,  Aid  abo  afier  tha  statute  of  wills,  hf 

L  4  whica 
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t  will  my  feoflees  shall  stand  seised  to  the  use  of  A.  1  Rol.  611. 1.  10« 

Though  they  cannot  stand  seised  to  such  use.  R.  Dy.  SS5>  ^1  RoL 
611.1.15. 

Though  he  had  not  any  feoffees  of  that  land ;  for  his  intent  appears, 
that  A.  shdl  haye  the  land.     R.  1  Rol.  61 1. 1.  20.     Mo.  S80. 

A.  B.  did  declare,  that  his  brother  and  his  heirs  should  be  heir  to 
his  land,  being  written  by  a  stra^iger,  and  signed  by  A.  B.  was  suffi- 
cient    R.  1  did.  S62. 

If  A.  covenants  to  levy  a  fine  of  land  to  such  lises,  and  does  not  levy 
it,  but  by  his  will  confirms  all  estates  granted  by  such  deed ;  it  will 
be  a  good  devise,  though  only  intend  to  be  granted.     R.  1  Sal.  225. 

If  he  says,  my  younger  son  shall  grant  a  rent  out  of  such  land,  to  B ; 
it  is  a  devise  ot  the  land  to  the  younger  son.     2  RoL  478. 

I  promise  to  entail  the  land  to  B.  and  the  heirs  of  his  body,  &c. 
amounts  to  a  devise.     R.  2  Rol.  478. 

A  devise  to  A.  and  his  heirs,  to  the  intent  that  he  permit  B.  to  take 
the  profits  for  his  life,  and  after  his  death  to  stand  seised  to  the  use  of 
the  heirs  of  the  body  of  B.  will  be  a  devise  executed  in  B.  in  tail* 
R.Lut.824.     Sal.  679. 

So,  if  a  man  devises  the  rents  and  profits  of  land :  the  land  itself 
passes.     Vide  1  Sal.  228. 

Or,  gives  authority  to  A.  to  take  the  profits  of  the  land  until  he  be 
paid  400/.     AL  45. 

Or,  devises  that  A.  receive  the  rents  by  the  hand  of  his  executor ;  it 
will  be  a  devise  to  the  executor  in  trust  for  A.  Per  2  J.  Holt  cont. 
5  Mod.  6S.  103,  104.     Said  to  be,  per  2  J.  cont  Holt  ace.  1  Sal.  228. 

Or,  that  his  executor  shall  have  the  rents  and  profits  for  the  main- 
tenance of  his  children  until  the  fiill  age  of  his  son :  it  will  be  a 
devise  to  the  executor.     R.  Cart  25. 

But  a  devise  that  his  executor  shall  sell,  does  not  amount  to  a  dis- 
positipn, but* gives  an  authority  only.     Mod.  Ca.  111. 

.So,  if  A.  devises  lands  to  his  son  at  his  age  of  twenty-four,  and  that 
B.  shall  have  in  the  mean  time  the  oversight  and  dealing  of  the  said 
lands ;  B.  has  only  an  authority.     R.  Mo.  774.  / 

A  devise  of  money  to  his  wife,  to  pay  for  land,  which  with  land 
in  A.  is  estated  on  my  wife,  and  is  in  fidl  of  her  jointure,  is  not  a  de- 
vise of  the  land  to  her.  R.  per  3  J.  Powd  cont  2  Vent  57.  S  Lev. 
259. 

(N  3.)  By  what  words  lands  pass  in  a  devise,  [and  to  whom.]] 

Vide  supra,  (I — K.) 

What  description  is  sufficient  to  pass  lands  in  a  grant  Vide  Faitj 
(E  4.)  —  Grant,  (E  1,  &c) 

which  he  willed  that  his  feoflees  should  make  an  ertate  to  W.  N.  and  the  heirs  of  his 
body;  which  was  adjudged  to  be  a  good  devise  of  an  estate  tail  to  W.  N.  the  intention 
being  dear.  Bro.  Abr.  Devise,  pi.  48.  — ^  S.  So  where  A.»  seised  of  lands  in  fee,  and 
having  issue  two  sons  B.,and  C,  devised  several  estates  to  B.  his  eldest  son,  and  direct- 
ed that  B.  should  renounce  all  his  right  in  Blackacre,  of  which  the  devisor  was  then 
seised,  to  C;  this  was  adjudged  to  be  a  devise  to  C.  L.  R.  127.  —  3.  So  where  a 
person,  after  giving  b^  his  will  an  annuity  of  200/.  a^year  to  his  wife,  and  60O0L  to 
each  of  his  younger  children,  his  just  debts  being  first  paid,  appointed  three  penont 
"  as  trustees  of  inheritance  for  the  execution  thereof;'*  this  was  held  to  be  a  devise  of 
the  testator's  real  estate  to  the  trustees,    l  Dow.  los. 

In 
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In  a  devise  such  descr]]:^on,  by  which  the  intent  of  the  devisor  may ' 
becoUected,  is  sufficient :  as,  (g)  if  a  man  devises  20/.  a-year  out  of  his 
kndsy  without  sayings  what  part;  the  devisee  shall  take  so  much  in 
Gonunon  with  his  heir.     Lit.  218.     Dy.  280.  b.  in  marg. 

If  be  leases  land  for  10/.  rent,  and  as  concerning  the  disposition  of 
all  his  lands  and  tenements  devises  his  rent  of  10/.  in  A.  to  his 
wife;  she  shall  have  the  land  itself  by  this  devise.  R.  2  Cro.  10^. 
Mo.  771. 

Though  by  the  same  will  he  devises  other  land  which  was  in  lease,, 
by  the  name  of  his  land.     Vide  Mo.  772. 

If  be  devises  all  his  lands ;  fee-ferm  rents,  issuing  out  of  those  lands, 
and  which  were  afterwards  purchased  by  the  devisor,  pass.  R.  Eq* 
Ca.  78.  (A)     Vide  infra. 


{m)  1.  As  to  the  force  and  import  of  the  following  terms :  —  AUohie  ditpotal.  See 
i  £ten,  87.  1  Bro.  P.  C.  476. —  2.  All  my  estate.  Cowp.  299.  8  Ve».  604.— 5.  AH 
ly  rmte.  Cro.  Jac.  104.— 4.  All  I  am  worth.  1  B.  C.  C.  437.  8  Ves.  604.—  5.  AU 
md  every  oiker  my  landt,  tenements  and  hereditaments,  8  Ve8."€56. —  6.  And  ovy  Cro. 
Elii.  525.  Moor,  422.  Pollexf.  645.  2  Str.  1175.  2  Atk.  193.  643.  390.  1  P.  Wmft. 
434.  3  Atk.  408.  1  Ves.  217.  2  Ves.  249.  3  Atk.  86.  193.  e/ t£f.  n.  390.  6  Cruise, 
185.  1  Wife.  140.  3  T.  R.  470.  3  Ves.  450.  545.  6  Ves.  341.  557.  7  Ves.  458. 
lC0E,118.  2  Cox,  213.  9  East,  366.  1  N.  R.  38.  1  Taunt.  174.  6T.  R.30. 
I  R  p.  815.  12  East,  288.  —  7.  bankruptcy.  6  T.  R.  684.  —  8.  To  he  hegotten. 
1.  M.  &  S.  124.  —  9.  Charitu,  9  Ves.  399.  —  10.  Childj  grandchild,  issue,  son,  ^c, 
CT.  H.  91.  1  Ves.  290.  1  Ves.  335.  Amb.  397.  701.  5  Burr,  2703.  Cowp.  314. 
3  Anrt.  684.  Loft.  19.  Cowp.  309.  7  T.  R.  322.  1  East,  120.  ^2  Eden.  194. 
Anb.  60S.  2  B.  C.  C.  33.  2  Ves.  J.  673.  3  Ves.  232.  421.  4  Ves.  437.^  692.  5  Ves. 
$90.  6  Ves.  43.  345.  7  Ves.  522.  10  Ves.  166.  176.  195.  13  Ves.  340.  1  Cox.  248. 
3S7.  2  Cox.  184.  190.  1  B.  &  B.  459.  462.  483.  486.  499.  1  V.  &  B.  422.  462. 
469.  2  V.  &  B.  313.  3  V.  &  B.  59.  67.  69.  113.  1  Mer.  654.  2  Mod.  124.  166. 
i  Mer.  382.  Dick.  844.  1  Eden,  64.  1  B.  C.  C.  530.  2  B.  C.  C.  68.  230.  658.  3  B. 
C  a  148.  347.  352.  434.  367.  391.  416.  4  B.  C.  C.  S5.  1  Ves.  J.  405.  3  Ves.  257. 
609.  5  Ves.  136. 335.  10  Ves.  152. 166.  11  Ves.  238.  2  Cox,  258.  1  Cox,  250. 
88.  19  Vet.  125.  18  Ves.  288.  15Ves.363. 125.  2Cox,384.425.  1  Mer.  320.  2  Mer.  419. 
1  Mad.  290.    2  Vem.  545.    1  ^.R.  205.—  11.  JDeath.    Swanst  161.—  12.  Dying 
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12  East,  253.  3  East,  302.  491.  1  Ves.  562.  10  Ves.  562.  17  Ves. 
488.  1  B.  &  B.  1.  —  13.  Efects.  13  Ves.  39.  15  Ves.  326.  507.  Cowp.  299.  Vide 
■fra.— 14.  Estate.  1  8alk.  236.  6  T.  R.  610.  11  East,  246.  2  V.  &  B.  222.  2 
AtL  38.  9  Atk.  486.  Amb.  155.  216.  12  Mod.  592.  1  T.  R.  659.  n.  8  Ves.  604. 
9  Vai  137.  —  15.  Family.  5  Ves.  159.  8  Ves.  604,  9  Ves.  319.  Cooper,  117.  —  16. 
Fmature.  Amb.  605.—  17.  Goods.  2  Ves.  163.  3  Atk.  63.'  1  P.  Wms.  267.  2  P. 
Wdm.  302.  1  Atk.  171.  177.  180.  182.  1  Ves.  273.  1  B.  C.  C.  127.  11  \es.  666. 
— 18.  Heir.  2  Vent.  311.  1  P.  Wms.  229.  3  Bro.  P.  C.  60.  454.  2  P.  Wms.  1.  369. 
i  BIk.  1010.  4  Ves.  326.  766.  794.  2  Atk.  89.  580.  3  East,  533.  5  BuiT,  2615. 
n  Mod.  189.  8  Vin.  Abr.  317.  1  T.  R.  630.  L.  R.  185.—  19.  Item.  1  Atk.  437 
I  Salk.  834.  239.  3  Atk.  259.  —  20.  Legacy.  5  T.  R.  716.  —  21.  Next  of  kin,  3  Ewt, 
S78.  15  Ves.  536.  4  Ves.  649.  12  Ves.  433.  15  Ves.  109.  3  B.  C.  CC  64.  14  Ves. 
372.  Cooper,  272.-22.  LoH trill.  7  T.R.  138.-23.  Messuage  and  house.  Cro. 
EBl  89.  8  Ch.  Ca.  27.  2  T.  R.  498.  1  B.  &  P.  53.-24.  Name  and  blood.  15 
Ves.  92.  — 25.  Bdations.  Vide  supra,  Child.  2  Ch.  Rep.  146.  394.  Pre.  Ch.  401. 
C  T.  T.  815.  1  P.  W.  327.  2  Ves.  527.  Amb.  70.  507.  595.  636.  Dick.  50.  380. 
iB.C.C.51.  Amh.397.  3  B.  C.  C.  64.  234.  2  Vem.  381.  Amb.  708.  3  Ves. 
281.  19  Ves.  323.  324.  1  Cox,  834^  1  Taunt.  163.  3  Mer.  689.  5  Ves.  529.  16 
Ves.  206^  1  S.  &  L  111.  Cooper,  275.-26.  Rents  and  profiU.  2  V.  &  B.  6S. — 
S7.  BetUue,  surphu,  &c  2  Atk.  168.  11  Ves.  330.  14  Ves.  364.  1 5  Ves.  406.  1  a 
V&  466.  Dick.  477.  1  B.  C.  C.  589.  4  B.  C.  C.  207.  1  Ves.  J.  63.  —  27.  Servant. 
12  Vol  114.  —  28.  Speeijically.  16  Ves.  451.  —  29.  Stock.  15  Ves.  319.  4  Ves.  75K 
—  sa  Smeh.  2  Atk.  92.-31.  Sttrvioor.  8  Ves.  10.  17  Ves.  482.  6  Taunt.  213. 
Go«p. 257.  —  32.  TIdngs.  1 1  Vet.  666.  —  33.  What  J  may  di€  possessedof.  8  Ves. 
804. 

(A)  Second  Tm  of  8  Mod.  Ca 
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If  A.  has  the  reversion  of  tithes  after  the  death  of  B.^  and  devises  all 
his  fee-simple  lands  to  his  brother,  if  his  wife  has  not  a  son,  bnt  a 
daughter,  and  dies,  having  no  other  tenements ;  the  revefsion  of  the 
tithes  passes.     R.  1  Rol.  614. 1.  7.  (0 

So,  if  he  devises  all  his  real  estate,  copyhold  lands  pass.  R.  Eq.  Ca* 
78.  (*)  (0 

'   If  he  devises  his  rents,   or   lands  mentioned  in  such  a  deed,  or 
writing,  it  will  be  good.     R.  2  Cro.  145. 

If  he  devises  all  his  lands,  (having  land  in  possession,  and  land  in 
reversion  after  an  estate  for  life)  to  his  executors  for  ten  years,  and  then 
to  sell  for  payment  of  debts,  and  the  estate  for  life  ceases ;  they 
may  sell  the  land  in  reversion.     R.  Cro.  EL  525.    Ow.  165.  (m) 

If  a  man  devises  to  A.  for  life,  and  to  enable  his  wife  to  pay  his  debts 
and  legacies  devises  all  his  lands,  tenements,  and  hereditaments  not 
disposed  of  before  to  his  wife  for  ever;  the  reversion  of  the  lands  de- 
vised to  A.  passes  to  the  wife  as  an  hereditament  not  before  disposed  oi^ 
though  he  nad   assets   sufficient  otherwise.    R.  oont.  in  B.  R.  but 


(t)  Where  the  words  used  by  a  testator  are  only  i^plicable  iA  their  strict  technical 
sense  to  a  species  of  property  which  the  testator  has  not,  they  shall  be  implied  if  pos- 
sible  to  some  oUier  s^eaes  of  property,  which  the  testator  has;  in  order  to  eflfectuate 
his  intention.    6  Crtuse,  831.    3  Leon.  165.     1  P.  Wuis.  386. 

(k)  Second  Part  of  2  Mod.  Ca. 
.  (l)  It  is  laid  down  by  Lord  Hardwicke,  that  where  copyhold  lands  are  sofw 
renaered  to  the  use  of  a  will,  they  pass  by  a  general  deyise  of  all  the  testator's  lands 
and  tenements,  notwithstanding  tnere  are  freeholds  to  answer  such  devise.  But  where 
copyholds  have  not  been  surrendered  to  the  use  of  the  testator's  will,  they  do  not  pass 
by  general  words,  because  the  want  of  a  surrender,^  renders  it  doubtful  whether  the 
testator  intended  to  dispose  of  his  copyholds  or  not.  2  Atk.  85.  1  Ves.  826.  Vide 
etiam,  2  B.  C.  C.  64.   3  B.  C.  C.  188.  15  Ves.  396.  3  Atk.  8.  3  Ves.  191.    5  East,51. 

(m)  1.  Wherever  a  testator  shews  an  intention  to  dispose  of  aU  his  property  by  lui 
will,  and  uses  words  sufficient  for  that  purpose,  any  estates  to  which  he  is  entitled  in 
reversion  will  pass.  6  Cruise,  244.  Allen,  28.  3  P.  Wms.  65,  n.  1  Lev.  212.  Saund. 
180.  2Vem.  461.  Skin.  631.  3  Bro.  P.  C.  24.  2  Vem.  621.  3  P.  Wms.  56. 
Cowp.  363.  808.— 2.  And  since  general  words  in  the  residuary  clause  of  a  will,  will 
carry  every  estate  and  interest  which  is  not  expressly  or  by  necessary  implication  ex* 
dueled  from  its  operation,  it  will  therefore  carry  all  reversions.  2  B.  &  P.  600.  1 1  East, 
322.  —  3.  Yet  where  it  b  manifest  that  a  testator  does  not  intend  to  devise  a  revenion 
by  general  words,  it  will  not  pass ;  as  where  A.  Mervin,  on  the  marriajj^  of  hii  eldest 
son  Henry,  settled  the  manor  of  Arlestown  on  himself  for  life,  remunder  to  his  son 
Henry  for  life,  remainder  to  the  first  and  other  sons  of  Henry  in  tul,  &c.  with  the 
reversion  in  fS^  to  the  father ;  A.  Mervin  had  issue  three  other  sons,  Audle^,  James, 
and  Theophilus,  and  four  daughters,  and  being  seised  of  other  lands  in  fee  suuf^  he 
made  his  will,  by  which  he  devised  all  those  lands  whereof  he  was  seised  in  fee  simple 
in  possession  to  his  wife ;  and  also  all  other  the  lands,  tenements,  and  hereditaments, 
whereof  he  was  seised  in  fee  simple,  or  of  which  any  other  person  was  seised  in  trust 
for  him;  with  a  pro^oso  that  if  nis  sons  Henr^  and  Audley  (who  were  his  first  and 
second  sons)  should  both  of  them  die  without  issue  male,  in  the  life-dme  of  his  son 
James,  (who  was  his  third  son^  whereby  the  estate  settled  on  his  son  Henry  on  his 
marriage  should  descend  on  his  son  James,  that  then  his  son  James  should  not  take 
any  interest  or  estate  in  the  land  thcreinbeibre  devised  to  him :  and  held  that  the  re* 
yeraon  in  fee  (fid  not  pass,  i  Burr.  912.  3  Bro.  P.  C.  219.-^  4.  So  where  A.  seised 
in  tail  of  a  moiety  of  an  estate,  and  of  a  revernon  in  fee  expectant  on  the  determin- 
ation of  the  estate  tail  in  the  other  moiety,  af^er  reciting  that  she  was  entitled  to  the 
firrt,  devised  it  in  fee,  then  directed  that  aU  the  rest,  residue,  and  remainder  of  her 
estate  and  effects  should  be  sold  and  disposed  of,  and  the  expenses  of  her  funeral  paid 
thereout,  and  if  there  shopld  remain  any  oyerplusi  the  same  should  be  divided  oqnaUy 
between  her  daughters :  and  held  that  the  reyerrioo  expectant  cfid  not  pass  under  tba 
dause.  4  T.  B*  eos. 

the 
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die  jodgment  was  reversed  and  R.  aoc.  per  all  the  judges  in  the  ezche- 
qaer-chamber.     2  Vent.  9S5.     S  Mod  229. 

If  he  devises  a  manor  &r  six  vears,  other  land  to  A.  in  fee,  and  all 
the  rest  of  his  lands  to  B. ;  by  tnis  the  reversion  of  his  manor  passes. 
AI.  29.     R.  1  Lev.  212.     Adm.  Mod.  Ca.  111. 

If  he  devises  several  legacies,  and  afterwards  such  and  such  lands, 
and  all  the  rest  of  his  goods,  monies,  and  other  estate  whatsoever  to  his 
executor,  having  other  land ;  those  pass  to  the  executor.  Per  Ld.  K. 
Ca.  Ch.  262. 

If  he  devises  all  his  real  and  personal  estate,  fee-farm  rents  pass.  R. 
Mod.  Ca.  107.     1  Sal.  237.    Vide  supra. 

So,  if  it  be,  all  the  residue  of  his  real  and  personal  estate.  Mod.  Ca. 
108. 

Xhourii  it  be  accompanied  with  words,  which  denote  the  personal 
estate  omy.     Mod.  Ca.  108. 

Yet  if  a  man  devises  all  his  lands  to  A.  and  B.  and  their  heirs,  as 
tenants  in  common,  and  afterwards  all  the  residue  of  his  real  and  per- 
sonal estate  to  D.  and  his  heirs ;  A.  dies  before  the  testator ;  his  part 
does  not  go  to  D.  but  to  the  heir  of  the  testator.  Dub.  2  Mod.  Ca. 
124.  221.  224.  225. 

So,  if  any  part  of  the  description  is  certain,  it  is  sufficient  though  the 
other  part  fims :  as,  if  he  devises  his  comer-house  in  the  tenure  of  A. 
and  B.  and  A.  only  has  it.  R.  Cro.  Car.  447.  473.  1  Rol.  618. 1.  5K 
Jon.  379. 

Or,  if  he  has  a  comer-house  in  the  possessitm  of  A.  and  another 
house  adjoining  in  the  possession  of  C,.  and  devises  his  corner-house  in 
the  possession  of  A.  and  C. ;  the  comer-house  only  passes.  R.  Cro. 
Car.  447.    Jon.  379. 

If  he  devises  his  tenement  with  its  appurtenances  in  which  H.  dwell- 
etk  in  B. ;  land  appurtenant,  though  out  of  B.,  passes.  R.  Cro.  £1.  113. 
So,  if  the  words  may  be  ascertamed  by  a  thing  to  which  they  refer,, 
It  is  sufficient:  as,  if  a  man,  by  deed,  covenants  upon  the  marriage  of 
his  soDj  to  levy  a  fine  to  the  use  of  6.  his  son  in  tail,  &c.  and  afterwards 
by  his  will  says,  I  ratify  to  6.  all  those  my  estates  granted  in  marriage^ 
ftc  though  no  fine  was  levied,  whereby  the  conveyance  was  void,  yet 
the  lands  pass  to  him  in  tail  by  the  wilL     R.  4  Mod.  1 82.    1  Sal.  225. 

If  A.  contracts  with  B.  for  land,  and  takes  a  conveyance  of  itfirom  C 
and  afterwards  devises  all  the  land  purchased  of  B.,  it  will  be  a  good 
devise  of  those  lands.     R.  1  And.  188. 

So^  if  the  words  are  joined  to  another  sentence^  and  ffovemed  by  a 
verb  €i  ity  they  shall  be  ascertained  by  it:  as,  if  a  man  devises  Black* 
acre  in  fee  to  A.  and  also  White-acre;  he  shall  have  a  fee  in  White-* 
acre.     1  Sal.  235. 

If  he  devises  all  his  estate  in  his  term,  and  also  B.  (in  which  he  had 
an  inheritance)  the  devisee  shall  have  a  fee  in  B.  Per  3  J.  Holt,  cont. 
lSaL234. 

If  he  devises  land  in  A.  to  B.  and  the  heirs  of  his  body,  and  devisea 
to  him  land  in  D.  and  also  land  in  S.  then  devises  land  in  F.  to  hold 
the  last  devised  premises  to  him  and  the  heirs  of  his  body ;  he  shall 
have  an  estate-tall  in  the  lands  in  D.and  SL  as  well  as  in  F. .  R.  1  And* 
leo.  1  Leo.  57.  Sav.  80. 
So»  if  there  be  a  sufficient  description^  it  shall  not  be  controlled  or 

restrained 


156  ESTATES,  BY  DEVISE. 

restrained  by  an  imperfect  explanation  afterwards :  as,  if  a  man  devises 
all  his  tenements  in  A.  to  trustees,  to  pay  his  debts  till  B.  attain  twenQr* 
one,  and  afterwards  all  the  same  tenements,  viz.  two  parts  of  N.  tene- 
ment for  such  a  purpose,  and  the  third  part  for  such,  and  then  to  B. 
but  says  nothing  of  U.  tenement ;  yet  that  passes  to  B.  for  he  has  be- 
fore given  all  to  him.     R.  4  Mod.  141.  (n) 

If  a  man  devises  all  his  m<»ssuage  in  which  N.  dwells  called  the 
Swan;  though  N.  had  only  three  rooms,  the  whole  messuage  passes: 
for  the  name  of  the  Swan  ascertains  the  whole.  R.  Cro.  Car.  129. 
Jon.  195.  (o) 

(N  3.)  By  what  not. 

But  where  words  in  a  devise  are  express,  they  shall  not  be  extended 
by  implication :  as,  if  a  man  has  a  house  and  land  in  A.  nnd  a  house 
and  land  in  B.,  and  devises  his  house  and  land  in  A.  with  all  his 
other  lands,  meadows  and  pastures  in  B.  this  does  not  extend  to  his 
house  in  B.  R.  Cro.  £1.  476. 658.  Mo.  359.  (;)  Ow.  75.  Vide  post, 
(N12,18.) 

If  he  has  land  nanied  H.  In  A.  and  B.,  and  devises  his  land  in  A.  called 
H. ;  so  much  as  lies  in  A.  only  passes.     R.  2.  Cro.  22. 

So,  if  he  devises  it  to  his  son,  and  if  he  dies  without  issue,  then  he 
devises  H.  generally  to  his  daughters;  that  which  lies  in  A.  only  passes 
to  the  daughters,  for  no  more  was  devised  to  the  son.  R.  Per  3  J.  2  cont. 
2  Cro.  22.     Cro.  El.  674. 

If  he  has  land  in  A.  and  B.  in  Wales,  and  mortgages  of  land  in  other 
counties  in  Wales,  and  devises  his  lands  in  A.  and  B.,  or  elsewhere  in 
Wales,  to  D.  and  the  residue  of  his  personal  estate,  to  his  executor ; 
the  mortgages  do  not  pass  to  D.,  for  the  words,  or  elsewhere  in  Wales, 
extend  to  Uttle  parcels  out  of  A.  and  B.  but  not  to  lands  of  another 
nature.     R.  1  Ver.  4. 

If  A.  has  one  hundred  acres  of  land  named  Jacks,  and  lets  an  house 
and  six^  acres  of  his  land  to  B.  and  then  devises  to  his  wife  the  said 
house  and  all  his  land  named  Jacks,  in  the  possession  of  B.,  only  the  sixty 
acres  pass.     2  Leo.  226.     Vide  post,  (N  IS.) 

If  A.  tenant  for  life,  remainder  to  his  son  in  tail,  remainder  to  him- 
self in  fee,  devises  all  his  lands,  &c.  to  trustees,  to  raise  portions  for 
his  daughters ;  and  if  his  son  dies  without  issue,  all,  except  A.,  B.  and 
C.  to  one  daughter,  and  A.,  B.,  and  C.  to  another  daughter;  and 
whereas  he  had  other  lands  which  his  &ther  desired  his  cousin  should 
have,  he  requested  his  brother  to  provide  for  that :  those  other  lands 

(«)  1.  A  testator  devised  all  tiie  profits  of  his  houses  and  lands  lying  in  the  parish  of 
Bilnng,  and  in  a  street  there  there  called  Brooke-street,  to  his  wife ;  when,  in  truth,  there 
was  no  such  parish  as  Billing,  but  the  land  supposed  to  be  devised  was  in  BiUing-street ; 
yet  the  will  was  held  good.  Brownl.  151.  —  2.  So  where  a  person  made  his  will  in 
these  words, '  I  devise  to  J.  8.  all  those  my  lands  in  Bramstead,  in  the  county  of  Surrey, 
in  the  possession  of  John  Ashlev  ;*  whereas  in  fiurt  the  testator  had  not  any  lands 
in  Surrey,  but  he  had  lands  at  Bramstead  in  Hampshire,  in  the  possession  of  John 
Ashley ;  and  hdd  that  they  passed  by  the  devise.  Ld.  Raym.  7S8. — 3.  Vide  Covirp.  94. 
sBlk.930.    aBro.  P.C.375.    8  East,  91.    2  Burr.  1089.     iBlk.  255. 

(o)  Equities  of  redemption  will  pass  by  the  same  words  as  estates  in  possession. 
lCh.Rep.  101. . 

(o)  Mo.  359.  reports  this  cent  and  so  2  Rol.  49.  1.  Sis.  50.  L  4.,  but  2  Rol.  57.  K  25. 
ana  2  And.  123.  ace. 

do 
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do  not  pass  to  the  first  daughter,  but  descend  to  both  the  daughters, 
upon  the  death  of  his  son  without  issue.     R.  Skin.  631. 

So  general  and  uncertain  words  shall  not  be  extended  by  construction: 
as,  if  a  man  gives  all  to  his  mother;  this  does  not  amount  to  a  devise 
of  his  hmds.     R.  Ray.  97.    1  Sid.  191.    1  Lev.  180. 

If  he  devises  the  manor  of  B.  to  A.  and  his  heirs,  and  his  manor  of  C. 
to  Sb  for  life,  and  if  he  dies,  living  A.  to  hun  who  has  his  manor  of  B. 
afterwards  A.  sells  the  manor  of  B.  then  S.  dies ;  A.  shall  not  have  the 
manor  of  C.     R.  1  And.  306. 

If  he  devises  to  A.  for  life,  and  afterwards  exitui  suoj  and  he  leaves  a 
son  and  a  daughter :  the  remainder  does  not  go  to  both,  but  shall  be 
▼<Md  for  the  uncertainty.     R.  2  And.  134. 

If  he  says,  I  make  A.  executor  of  all  my  goods,  lands,  and  chattels ; 
it  shall  not  be  a  devise  of  lands,  though  he  has  no  chattels  reaL  R.  Eq. 

Ca.  1S7. 

So  a  devise  to  a  wife,  of  so  much  money  to  pay  for  lands  purchased 
of  A.  wliich  are  settled  upon  the  wife  for  her  jointure ;  when  they  are 
not  settled,  shall  not  be  a  devise  of  the  lands  themselves.  R.  per  S  J. 
Powelcont.  8  Lev.  259.    2  Vent.  56. 

So  general  words  shall  not  be  extended  beyond  words  of  an  inferior 
species,  which  precede  them  :  as,  if  a  man  devises  his  land  to  A.  and 
all  his  goods,  chattels,  estates,  mortgages,  debts,  &c.  to  B.  The  word 
mortgages  does  not  extend  to  mortgages  in  fee  not  forfeited.  1  Rol. 
834.  1. 46.  {q)  It  extends  to  give  them  only  for  life.  Jon.  380.  1  Rol. 
854.  1. 46.     Cro.  Car.  447.  449.  (r) 

So,  estates  being  subsequent  to  goods,  does  not  amount  to  a  devise  of 
a  fee  in  the  land.     R.  Jon.  380.     Cro.  Car.  447. 449. 

So  a  devise  of  all  his  lands,  tenements,  and  hereditaments,  does  not 
pass  mortgages  in  fee,  though  forfeited.     R.  2  Ver.  625.  (5) 

Though 

(9)  N.  B.  Jon.  580.  and  Cro.  Car.  447. 449.,  whm  the  case  is  reported,  mention  the 
mortgai^  as  forfeited^  though  Rol.  Abr.  states  them  otherwise. 

(r)  1.  A  person  who  was  seised  of  lands  in  fee  and  of  mortgages  in  fee,  devised  all 
his  lands  to  A.  B.  and  gave  several  leffacies,  and  then  said,  *  all  the  residue  of  mjr 
estate  I  give  to  m^  executor;*  and  hdd,  that  the  mortgage  went  to  the  executor. 
1  Vera.  5. —2.  But  it  was  said,  if  the  testator  had  only  devised  his  lands,  without  giving 
any  l^gaeies^  and  had  bequeathed  the  rest  of  his  personal  estate  to  his  executors,  there 
perhaps  the  mortgaged  lands  ^ould  have  passed  to  A.  B.,  for  else  there  would  be  no- 
thiitt  to  answer  and  make  sense  of  the  clause  '  all  the  r«»idue;*  for  that  implied  that 
he  bad  already  devised  some  part  of  his  personal  estate,  or  at  least  it  showed 
that  be  intended  part  of  it  should  have  passed.  Ibid.  —  3.  This  doctrine,  however, 
has  been  entirdy  altered;  for  the  nature  of  mortgages  being  now  clearly  ascer- 
tained, and  the  whole  transaction  till  foreclosure,  being  considered  as  a  personal  en-. 
pmmeot  only,  in  which  the  money  is  the  principal,  and  the  conveyance  of  the  land 
only  an  accessary,  it  is  fiilly  established,  that  neither  the  general  words,  lands,  tene- 
mentSy  and  hereditaments,  nor  any  other  words  particularly  appropriated  to  the  de- 
scription of  real  estates,  will  carry  mortgages  in  fee,  if  the  testator  has  other  property  to 
tttnfy  those  words.  6  Cruise,  S52.  S  Vem.  62 1 . — 4.  Though  if  a  testator  has  no  other 
piupeity  answering  the  descr^tion  given  in  his  will,  in  point  of  situation  and  other 
drenmstanoes,  except  mortgages,  they  will  pass  by  general  words,  though  not  particu- 
hriy  adapted  to  the  subject,  because  otherwise  the  will  could  have  no  eSect.  6  Cnuse, 
957.    8  Eq.  Abr.  606. 

(s^  Where  a  testator  uses  general  words  equally  applicable  to  freehold  and  lease- 
hold property,  thev  have  in  general  been  restrained  to  freeholds,  where  he  has  both 
freehold  and  leasehold  property,  unless  a  contrary  intention  s^pears,  and  have  only 
baen  applied  to  leasehold  property,  where  the  testator  has  no' freehold  to  sad^y  theni. 
€  Crase,  852.    Cro.  Car.  292.    3  P.  Wms.  26.  Sed  vide^  2  P.  Wms.  456.     Amb.  356. 

1  B.C. 
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Thoo^  he  afterwBids  fbredoMB  tban,  or  giBli>a  rdeaac 
R.  2  Ver.  625. 

Bat  words,  wbidi  oCfaerwbe  can  have  no  effect^  tfaongfa 
with  words  of  an  infisrior  nature,  shall  not  be  rgected:  as,  if  a  man  de- 
vises the  rest  of  his  goods,  huids,  and  moveables  to  his  chOdren ;  bnds, 
of  which  he  was  sased  in  fee,  pass  for  life.     R.  Mo.  694. 

So,  where  the  words  of  a  wUl  are  express^  they  diall  not  be  avoided 
in  &voar  of  the  heir  at  law.    2  Ver.  S40. 

Whatpasses  by  a  devise  cum  pertineniiiSf  or  as  incident.    Vide  in 
Onnt,(£9.11.) 

(N  4.)  What  words  pass  a  fee. 

Words  which  shew  an  intent  that  the  devisee  shall  have  a  greater 

estate  than  for  life^  and  do  not  limit  an  estate-tail,  make  a  fee,  Uiou^ 
there  be  not  the  word  heirs.  (/)  Vide  post,  (N  6.) 

Ml         ■■  .  .  .^ . .  ■■.■■■■.       ■  , 

1  B.  C.  C.  78.    See  however,  8  Atk.  450.    l  H.  B.  86.  n.    8  P.  Wmt.  459.  n.  Sed  vide, 
6  T.  R.  945.    See  however,  S  B.  &  P.  305.    5  Ves.  476. 

(/)  1.  It  i«  clear  from  all  the  authorities,  that  an  estate  of  inheritance  mav  pass  by  a 
will,  if  such  appears  to  be  the  testator's  intention,  although  neither  the  word  heirs,  nor 
any  other  tecnnical  words  of  inheritance  are  used.  8  M.  &  S.  71 1.  715.  5  Burr.  1684. 
l6lk.545.  Loft.95.  100.  1  P.Wins.77. — 3.  If  any  words  are  inserted  to  eflectuate 
which  it  is  necessary  that  a  fee  should  pass,  that  is  raffident,  thoudi  words  of  lin^ 
ation  are  not  used.  5  T.^R.  356,  •*  5.  Hence  a  devise  apparently  for  lue,  may,  under  cir- 
cumstances, be  a  devise  in  fee.  5  Burr.  1618.  1  Blk.  535,  —  4.  But  to  make  a  devise 
of  hinds,  without  any  limitation  a  fee,  such  manifest  intention  must  appear  that  the 
testator  meant  to  give  a  fee,  as  nmv  satisfy  the  conscience  of  the  court  m  pronouncing 
it  such.  Cowp.  235.  —  5.  As  to  tne  force  of  introductory  expressions,  the  courts  in 
the  first  instance  seem  to  have  attached  more  importance  to  them  than  at  present;  for 
where  the  cestui  aue  trust  in  fee  of  a  copyhold  estate,  made  his  will  in  tnese  words ; 
*  all  the  estate  I  nave  I  intend  to  settle  m  this  manner,  viz.  my  estate  at  Kiri>y  Hall  I 
^ve  to  my  dear  brother,  and  after  hb  decease  my  desire  is,  that  it  should  be  disposed 
of  to  Mr.  W^Tufinell;'  Lord  Hardwicke  said,  I  think  that  the  inheritance  passes; 
all  cases  of  this  nature  depend  upon  the  circumstances  attending  them,  and  in  my  opi- 
nion the  introductory  clause  of  this  will  is  decisive;  he  mentions  his  intent  to  settle 
his  estate;  from  whence  it  u  plain,  that  he  proposed  making  an  absolute di^)08al  of  the 
premises,  which  could  not  be,  were  the  devisee  to  have  but  an  estate  for  life.  3  Atk. 
57.  —  6*  And  where  a  testator  b^n  Iiis  will  in  these  words ;  *  as  touching  my  worldly 
estate,  wherewith  it  has  pleased  God  to  bless  me,  I  give,  devise,  and  dispose  of  the 
tame  in  the  following  manner ;'  he  then  gave  to  his  mother  all  his  estate  at  r^.,  with  all 
his  goods  and  chattels  as  thev  then  stood,  for  her  natural  life;  and  to  his  nephew 
T.  D.  after  her  death,  if  he  would  but  chanee  his  name ;  if  he  did  not,  then  he  save  him 
onljr  20/.  a-year,  to  be  paid  him  for  his  lite,  out  of  N.  close,  and  the  farm  hdd  at  R., 
which  he  save  her,  upon  his  nephew  refusing  to  change  his  name,  to  her  and  her  heirs  for 
ever ;  and  decreed,  by  Lord  Talbot  (relying  nowevcr  upon  other  grounds  than  the  intro- 
ductory clause),  that  the  nephew  took  in  fee.  Fort.  R.  157.  —  7.  ^nce  which  it  has 
has  been  decided,  that  the  introductory  words,  '  as  touching  all  my  temporal  estate  of 
lands,  goods,  and  cfiattels,'  will  not  make  a  subsequent  devise  a  fee,  which  otherwise 
would  be  for  life  only.  5  T.  R.  15.  5  Wils.  414.  2  Blk.  889.  —  8.  And  see  the  fol- 
lowing cases  in  which  estates  only  for  life  passed.  DougL  761.  Cowp.  657.  8  T.  R. 
64.  iS.  R.  555.  497.  1  Price,  555.  —  9.  Where,  however,  A.  devised  as  follows ; '  first, 
to'  my  wife,  all  my  household  goods.  Sec,  to  her  and  her  heirs  for  ever;  also  three  cow- 
commons,  to  her  and  her  heirs  for  ever;  secondly,  To  my  two  nephews  all  that  piece, 
Stc  also  to  my  two  nephews,  all  that  piece,  &c.  to  them  and  their  heirs  for  ever ; 
thirdly.  To  my  nephew  J.  C.  all  that  my  house,  &c ;  also  to  my  nephew  J.  C.  all  my 
land  in.  Sec.  to  him  and  his  heirs  for  ever ;'  it  was  hdd  that  J.  C.  took  a  fee  as  well  in 
the  house  as  the  land ;  for  the  will  by  its  content  shewed  a  system  in  the  testator  of 
first  enumerating  what  he  meant  to  give,  and  then  adding  for  what  estate  lie  gave  it. 
4  M  &  S.  58. 

As, 
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As,  if  a  man  devises  land  to  B.  {u)  in  perpettam^  he  shaU  Kare  a 
fte.  (x)      R.  Cra  Car.  12d.     Jon.  195.      1  Rid.  8^4.  1 10.      Co.  L.  9. 

h-(jr)        ^  •  ^ 

Or»  to  B.  habend.  sibi  et  suds.    R.  Bend.  pi. '9.  {z) 

Or,  to  B.  and  his  assigns  for  ever.     1  Rol.  SSi.  L  15.  (a)     ' 
To  B.  and  his  heir,  in  the  singular  number.    1  RoL  832.  L  40.  [b) 
To  B.  et  sangidni  suo.     1  Rol.  834.  1. 17*     But  this  is  only  an  estate- 
tail.     Per  Holt,  Mod.  Ca.  1 10.  (c) 

To  B.  and  his  successors.     1  RoL  835.  1.  15.  {i) 
So,  if  he  devises  to  B.  to  dispose  at  his  will  and  pleasure.     1  Rol* 
8S4>«  L  12.     R.  Mo.  57.     Bend.  pi.  9.  {e) 

^^^^  Or, 

— ■ — ■ — - — ■ —  —         -     i-      -  ...^  — ^^^       —  -  ^ .  - .  — ^-   -  ^  ■  -^ — 

<«)  I»iae  timple.  Grilb.  on  Dev.  is.    8  Vin.  Abr.  306.  pi.  8.  9  Blk.  Com.  los.  Perk. 

Cjt)  But  in  thift  and  other  cases  it  must  be  understood  that  no  expression  is  to  be 
Ummd  m  the  wfll  explaaatory  of  the  sense  in  which  the  particular  words  have  been 
niod»  aild  qnalifyutt  their  extent ;  for  an  express  limitation  of  an  estate  will  controul 
tk0  kuplicatioBS  oflaw.  9  Prest  Est.  85.  citing  Douj^.  391.  6  T.  R.  30.  l  Inst.  9.  b. 
aVm.  Abr.  906.  pi.  7.  7.  15  Hen.  7.  19.  cited  1  Leon.  183.  Latch.  43.  —  9.  And  he 
apds,  p.  86.,  that  it  may  be  advanced  as  a  ^eral  position,  that  where  an^  expression 
bj  wtuch  the  import  and  constructive  meamng  of  a  word  of  supposed  limitation,  i» 
qoalified,  restnmed,  or  explained,  or  its  presumable  tendency  and  application  are 
ugBativcd,  the  construction  will  be  agreeable  to  the  words  of  explanation.  1  Bulst.  919. 
Dy.557.  pL44. 

(v)  Bro.  Abr.  Devise,  pi.  33.    1  Rep.  85.  b.    1  Bulst.  ,9 19.    9  Blk.  Com.  108.   Gilb. 
on  IJev.  19.    8  Vin.  Abr.  906.  pL  6.   Ld.  Raym.  1 159.    l  B.  C.  C.  147. 

(x)  1.  Gilb.  on  Dev.  19.    Latch.  36.  —  9.  So  to  a  man  and  to  Aif,  and  to  do  what  he 
wil>  with  it.    94  Hen.  8.    Latch.  36. 

(a)  1.  It  is  said  by  Perkins,  that  if  lands  be  devised  to  J.  S.  to  hold  to  him  and  his 

asBgns  he  will  take  a  fee.    PerL  s.  557.  —  9.  But  Lord  Coke  says,  that  without  the  ad^ 

iKfioiwJ  words  <*  for  ever ;"  he  will  take  for  IMe  onlv.   1  Inst.  9.  b.  —  3.  And  Mr.  Preston 

Ib  9  Estate^  78.,  relying  upon  1  Inst.  9.  b.    Latch.  49.    9  Blk.  Com.  108.  and  3  Salk. 

197.  observes^  that  a  devise  to  a  man,  or  to  a  man  and  his  assigns  simply,  without  the 

addition  of  any  words  of  per]>etuity,  or  declaration  of  time,  and  without  any  other  oi" 

fOBMrance,  to  show  aa  intention  to  pass  the  fee,  gives  an  estate  for  life  only.    There  is 

■ot,  he  oontinttes,  any  sense  expressed  by  these  words,  from  which  an  intention  to  pass 

the  fee  oaa  be  collected.  The  word  **  for  ever"  is  therefore  the  material  and  operative 

vonl,  describiitt  an  interest  to  have  continuance  beyond  the  period  of  a  life.  —  4.  A. 

dense  to  A.  and  his  heirs,  and  to  A.,  his  heirs  and  assigns,  are  synonymous.   9  East,  386. 

(b)  1.  Skin.  5.  ses,  Annesley's  Rep.  161.  Gilb.  on  Dev.  90.  Gilb.  on  Usee^  94. 
1  Vent.  915.  —  9.  For,  says  Mr.  IVeston,  the  words  express  an  intention  that  the  inte- 
fcst  g^ven  should  not  determine  with  the  life  of  the  person  to  whom  the  property  is 
deviwd,  but  extend  to  those  persons  who  shall  follow  the  devisee  as  his  successor. 
9  Estates,  79. — 3.  So  to  a  person  and  his  heirs  for  their  lives.  9  FtesL  Est.  73. — 
4.  So  to  a  man  and  his  executors.    Ibid. 

{c)  I.  It  carries  a  fee.  Moore,  5Se^  I  Inst.  9.  b.  8  Vm.  Abr.  906.  pi.  10.  Gilb.  Dev.  19. 
—  9.  So  to  a  man  and  his  fianily.  17  Yes.  957. — So  to  a  man  and  his  house.  Dyer, 
333.  b.  Hob.  33.  —  4.  So  to  a  man  and  his  stock.  Ibid!  —  5.  Quaere,  what  estate  passes 
W  the  words,  to  a  man  and  his  posterity;  whether  a  fee  or  fee  tail  ?  See  9  mem. 
iu|iw886.  lH.B»461.  9  Prest.  JStt.  84. — 6.  A  devise  to  a  man  and  his  seed  gives  aa 
CBlBletaO.    Prest.    Ibid. 

(J)  RoL  Rep.  399.    Moore,  853.  pi.  1 164.    3  Bulst.  194.   Gilb.  on  Dev.  19.  8  Vin. 
Abr.  909. 
{e)  1.  6  Mod.  111.  8  Vin.  Abr.  936.  —  9.  To  sive,  sell,  or  do  therewith  at  his  plea- 
re.     Bro.  I>evise,pL39.     I  Leon.  156.     8  Vin.  934.     9  Wils. 6.-3.  To  di^>ose 


thereof  at  his  pleasme.  l  Leon.  983.  —  4w  To  sell  and  dispose  for  payment  of  debts. 
•  Vin.  Abr.  836.  — 5.  To  dispose  for  payment  of  debts.  lCh.Ca.  196.  —  6.Toaper- 
soa  on  the  same  conditions  (being  words  of  reference  to  conditions  raising  the  impU* 
cuioB  of  a  kg),  9East.  400. -^  7.  To  be  at  his  discretion.  1  Leon.  156.  8  Vin.  Abr. 
995.— 8.  To  beat  the  discretion  of  a  person,  without  any  disposition  to  him  by  name^ 
oiheiwiie  tfaaa  to  exprns  that  the  lands  are  to  be  at  his  diMretion,  and  diougn  an  ex- 
pivii  cmte  for  tifei  not  iaconnstent,  was  previously  given.  9  Prest.  Est.  75.  — >  9.  That 

apenon 
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Or,  to  give  to  his  children.     Mod.  Gu  111. 

To  dispose  of  to  which  of  his  children  ^he  pleases  ;(y]/  for  he  may 
dispose  iu  fee,  {g)  Dub.  2  Lev.  104.  and  afterwands  R.  ace.  per  S  J.  Van. 
Gont.  that  he  may  dispose  of  the  fee.  1  Mod.  189.  Cart  282.  1  Sal. 
240.     Semb.  Jon.  187.     Lat  939.  {h) 

To  make  provision  for  his  children.     Mod.  Ca.  110. 

Upon  trusts  which  are  perpetual.     R.  2  Mod.  Ca.  255.  882. 

So,  if  he  devises  to  b.  paying  a  sum  in  gross,  (t)  I  Rol.  884. 1.  8. 
2  Mod.  25.  R.  6  Co.  16.  a.  R.  Cro.  EI.  204.  Bro.  Testament,  18. 
Bro.  Estates,  78.  2  Ver.  106.  R.  1  And.  38.  R.  2  Cro.  591.  599. 
R.  2  Cro.  527.  (*) 

Or,  paying  so  much  out  of  the  profits  to  A.  for  life^  and  20s.  per 
ann.  to  B.  for  life.     R.  2  Rol.  80.    Vide  post,  (N  7.) 

apenon  (tenant  in  tail  under  another  devue)  shall  have  power  to  di^Kxe  thereof  at 
hu  will  and  pleasure.  Ibid.  —  10.  That  a  person  shall  be  ms  executor  or  trustee ;  and 
from  the  pontext  of  the  will,  it  is  clear  that  he  is  to  haye  the  testator's  fee-«imple  lands 
in  that  duuracter.  Ibid.  —  II.  That  the  executor  shall  levy  a  fine  of  the  testator's  lands 
to  a  particular  person.  Latch.  158.  —  12.  That  the  executors  shall  grant  a  rent  in  fee, 
or  make  a  feoffment.  4  Leon.  156.  Cro.  Eliz.  679.  —  13.  That  a  person  shall  be  his 
heir,  or  his  sole  heir  and  executor.  2  Sid.  75.  T.  Jones.  25.  Cowp.  352.  Hob.  75.  — 
14.  Or  heiress  and  executrix  of  his  lands,  tenements,  ^oods,  and  chattels,  the  same  to 
adl  and  ifiroose  of,  as  she  shall  think  proper,  to  pay  his  debts  and  legacies.  C.  T.  TaU 
bot.  268.  8  Yin.  Abr.  2S6.  —  15.  Or  that  one  penon  shall  be  heir  to  another,  to  whom 
an  estate  for  life  is  previously  ^ven  by  the  same  will.  8  Yin.  Abr.  205.  pi.  2.  Hob. 
75.  is  contra,  but  the  position  is  recognized  by  Mr.  Preston.  2  Est.  76.,  as  law.  — 
16.  Or  that  A.  B.,  C.  D.,  and  E.  F.,  shall  be  trustees  of  inheritance  for  the  execution 
thereof,  supra, 

(/)  So  where  a  man  devised  his  lands  to  his  wife  to  dioxMe  and  employ  them  for 
hersdf  and  her  children,  at  her  own  will  and  pleasure ;  sne  took  a  fee.  Moor.  57. 
Bendl.  pi.  9. 

(g)  Mr.  Preston,  in  2  Estates,  81.  82.  ^es  the  rule,  that  between  words  eroressiqg 
a  power  of  disposition,  which  is  general,  m  reference  to  the  persons  in  whose  mvour  it 
is  to  he  exercised,  and  words  expresdng  a  power,  which  is  particular  in  that  respect,  a 
difference  is  made ;  in  that  as  often  as  the  words  of  the  power  are  general,  the  estate 
will  be  simple  and  absolute ;  but  that  as  often  as  the  words  of  the  power  are  parHcmiar 
or  ^>ecial,  the  words  expressing  the  intention  of  the  testator,  imply  a  condition,  or 
trust,  that  the  property  which  is  devised  should  be  held  by  the  devisee,  or  given  to  the 
persons  particularly  named  in  the  will,  and  to  no  other  persons.  The  power  of  dispo- 
sition must  be  without  any  limitation  of  estate  to  the  person  who  is  to  exercise  the 
power ;  for  mnt  that  an  exprcn  estate  is  limited,  and  a  power  of  disposition,  either 
generally  or  in  favour  of  particular  persons,  is  addcKl,  the  person  to  whom  the  devise  is 
made,  will  Imve  merely  tne  estate  limited  to  him  by  express  words ;  and  the  right,  in 
point  of  power,  and  not  of  estate,  of  disposing  of  the  remainder.  The  general  rule  is, 
that  when  a  will  devises  to  a  man  with  a  power  to  give  a  fee,  he  is  construed  to  have 
an  estate  in  fee ;  which  rule,  however,  must  be  understood  with  the  qualification,  that 
he  has  not  an  express  estate  divided  from  the  power. 

(A)  3  Leon.  71.  8  Yin.  Abr.  206.  pi.  7. 234.  Mod.  Ca.  31.  Owen.  32.  1  Mod.  189. 
4  Leon.  41. 

(t)  The  reason  is,  because  the  devisee  is  to  pay  the  money  at  all  events,  and  he  may 
die  before  he  repays  himself  out  of  the  estate ;  in  which  case  he  would  be  a  loser  by 
the  devise,  if  he  was  not  to  have  a  fee.  But  if  the  will  directs  the  payment  to  be  out 
of  the  profits  of  the  land,  then  the  devisee  cannot  lose  by  the  will,  and  therefore  only 
an  estate  for  life  passes.    Co.  Litt.  9.  b.  n.  (2^    8  T.  R.  2. 

{k)  As  to  when  a  fee  shall  be  implied  from  impoung  a  charge  or  trust  upon  the  pre- 
mises or  person  of  the  devisee,  see  2  Prest.  Est.  207,  &c.  who  states  tne  rule  to  be, 
that  although  no  estate  be  limited  by  express  words,  yet  to  charge  the  land  with  a 
trust  which  cannot  be  performed,  or  to  direct  an  act  to  be  done  which  cannot  be  accom- 
plished by  means  of  the  interest  of  the  devisee  in  the  land,  unless  more  than  an  estate 
for  his  life  pass  to  him,  is,  in  wills  in  which  the  intention  governs  the  construction,  and 
in  the  absence  of  words  of  express  limitation,  equal  to  a  declaration,  that  the  person  4e* 
signated  to  execute  the  trust,  or  perform  the  act,  or  bear  the  chaise  should  have  the  fee. 

Or, 
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Or,  in  consideration  that  he  release  a  debt.  R.  Bend.  pi.  19.  1  And. 
35.     2  And.  13. 

Or,  to  pay  his  debts.  Dy.  371.  b.  R.  Bend.  37.  Cent.  Dal.  13. 
R.acc  Ca.  Ch.l96. 

Or,  paying  a  rent  out  of  it  perpetually.  1  Rol.  835. 1.  30.  R.  Sal, 
685. 

Or,  paying  so  mudi  per  ann.  though  less  than  the  annual  rent,  if 
there  be  a  possibility  of  loss  thereby.  R.  2  Mod.  25.  Pol.  399.  R. 
Cto.  el  378. 

Or,  that  he  allow  nuuntenance  to  A.  for  his  life;  for  he  ought  to 
allow  it  immediately.     R.  2  Jon.  107.     Pol.  545. 

So,  if  he  devises  10/.  per  ann.  and  devises  legacies  of  120/.  to  be  . 
paid  oat  of  it  within  a  year ;  for  they  cannot  be  paid  out  of  the  annual 
profits.     R.  2  Lev.  249.      2  Jon.  113.  but  reported  cont  Pol.  553.. 

So,  if  he  devises  the  rest  of  his  goods  and  land  to  A.  to  discharge  all 
charged  in  his  will;  A.  shallhave  a  fee.    1  Ch.  R.  191. 

Soy  if  he  devises  to  A.  for'  life,  and  then  to  a  son  of  A.  except  A. 
purchases  land  of  the  same  value  for  his  son,  and  then  A^  shall  sell ;  A. 
does  not  purchase,  &c.  the  son  has  a  fee :  for  purchase  in  the  second 
clause  imports  an  absolute  purchase.  R.  1  Rol.  833. 1.  50.  2  Cro. 
599.     Hob.  65.     Vide  infra.     . 

So  a  devise^  that  his  executor  shall  purchase  100/.  per  ann.  for  his 
son,  gives  him  a  fee.     1  Rol.  834. 1.  5. 

Soy  a  devise  to  A.  if  he  releases  a  debt  to  the  devisor's  executor. 
1  And.  35.    2  And.  13. 

So^  a  devise  to  three  daughters,  and  if  one  dies  before  the  others, 
one  to  be  heir  to  the  other,  gives  a  fee.     R.  1  RoL  833. 1.  45.     Vide 

post,  (N  7.) 

So,  if  he  devises  to  A.  and  if  he  dies  under  age  to  the  heirs  of  the 
devisor,  A.  has  a  fee ;  for  when  he  gives  it  to  his  own  heiis,  if  A.  dies 
under  age,  it  imports  that  the  heir  of  A.  shall  have  it,  if  he  does  not  so 
die.     2  Sand.  388. 

Scy  if  he  devises  to  A.  but  if  his  &ther  purchases  other  land  of  like 
value,  to  another;  A.  has  a  fee:  for,  purchase,  imports  a  fee,  and,  to 
the  value,  ought  to  be,  to  the  value  of  the  whole  estate.  R.  Hob.  65. 
1  RoL  834.  L  5.  835. 1. 20.    Vide  supra. 

So,  if  he  devises  to  A.  and  if  he  aliens,  that  it  shall  revert,  and  says 
that  he  shall  pay  3/.  to  B.  and  his  heirs.   R.  Cro.  £1. 745. 

So^  if  a  man  devises  to  another  all  his  lands  of  inheritance.  R.  Mo. 
873.  (/) 

All  his  tenant  right  estate  in  such  land,  (m)  R.  1  Mod.  100.  2  Lev. 
91.  {n) 

So, 

(/)  1.  Mr.  Preston  in  3  Est.  155.  adds  a  ijutere^  —  2.  He  recognizes  the  two  foDowing 
cMtt  as  Dassmff  a  fee ;  wkere  a  man  denied  in  this  language,  '  I  devise  my  messuase, 
whoein  1  dwdl,  to  my  cousin  H.  and  her  assigns  for  ei^t  years ;  and  my  cousin  H. 
AaU  hi^ve  all  nr^  inheritance  if  the  law  will;'  and  it  was  held  by  the  Court  of  C.  B., 
flat  an  estate  in  fee  IMttsed  to  the  devisee.  -^  9.  (So  wha%  a  man  after  giving  his  wife  an 
estate  lor  life  m  W.  in  express  tenns,  devised  to  her  in  these  words,  '  1  give  my  wife 
the  ivberitaace  of  W.  if  the  law  allow  it;'  afee^  it  was  held»  passed.  Hob.  S.;  and  see 
this  case  recognised  in  the  text 

(m)  Ld.  Raymond,  S5l. 

(a)  1.  J.S;.  seised  of  lands  in  fee,  had  two  houses,  and  devised  that  B.^  who  was  his 
VouIV.  M  heir 
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So,  all  his  estate.  R.  3  Mod.  45.  R.  1  RoL  835. 1. 5.  R.  Mod.  Ca. 
109.     1  Sal.  237.  (o) 

Or,  his  whole  estate,  paving  debts  and  legacies  fif  his  personal  estate 
be  not  sufficient  for  the  debts.     R.  1  Rol.  834. 1.  30. 

So,  if  he  devises  to  A.  for  years,  and  that  A.  shall  have  the  inhe- 
ritance, if  the  law  will  allow  it.     R.  Hob.  2. 

So,  if  he  devises  to  A.  for  life,  and  afterwards,  all  my  lands,  tene- 
ments, and  hereditaments  not  before  disposed  of,  to  B. ;  this  gives  the 
reversion  of  the  lands  before  devised,  to  B.  in  fee.  R.  2  Vent.  285. 
Carth.  50.    R.  2  Ver.  560. 

Or,  all  the  rest  and  remainder  of  my  estate  to  B. ;  this  gives  the  re^ 
version  of  the  lands  before  disposed  of,  and  the  other  lands  not  dis- 
posed of,  to  B.  in  fee.  Semb.  4  Mod.  90.  3  Mod.  228.  R.  2  Ver, 
564.     R.  Eq.  Ca.  92.  (p){q) 

So,  if  he  devises  his  lands  in  A.  to  one,  and  all  other  his  lands,  tene- 
ments, and  hereditaments  to  his  brother ;  also,  I  give  to  my  brother  all 
my  goods,  chattels,  &c.  and  whatsoever  else  I  have  in  the  world,  &c. 
these  last  words  give  him  a  fee.  R.  in  C.  B.  T.  8  An.  inter  Hopewell  and 
Ackland.  (Reported  Comyns's  Rep.  164.)    1  Sal.  239.    2  Ver.  687. 

So,  if  he  devises  to  A.  for  life,  and  the  whole  remainder  to  B.  and,  if 
B.  dies  under  i^e,  to  C.  and  his  heirs ;  .B.  has  a  fee.     R.  Lut.  764. 

Or,  devises  the  fee-simple  to  A.  and  after  his  death  to  B.  for  life :  A. 

■  ■   ■  i & 

heir  at  law,  should  renounce  all  hb  right  in  Blackacre  to  C; ;  and  because  the  words 
were  *  all  his  right,'  it  was  held  to  be  apparent,  that  J.  S.  intended  that  C.  should  have 
the  fee.  1  Ld.  Raym.  187.  —  2.  And  where  thq  testatrix  devised  to  her  son,  all  her 
right,  titlb  and  interest,  which  she  then  had  (with  interposed  words  referrtble  to  other 
property)  in  the  Bell  Tavern,  (for  this  was  the  legal  applicadon  of  th^  words,  as  far  89 
related  to  these  lands,)  three  Judges  against  Holt,  (who  thought  the  words  *  all  her  ridbt,* 
&c.  did  not  refer  to'  this  property,)  held  in  K.  B.  that  the  devisee  had  the  fee,  which 
decision  was  confirmed  by  the  exchequer  chamber  and  house  of  lords.  2  Prest.  1 53. 
Ld.  Raym.  631.  1  SaJk.  234.  R.  T.  Holt,  744.  1  Bro.  P.  C.  109.  —  3.  The  words  '  all 
my  interest  in,'  Sec.  carry  a  fee.  S  T.  R.  292.  bot^L  7^3.  —  4.  And  it  seeni^  that 
under  a  devise  of  *  all  my  messuages  at  W.  late  the  estate  of  A.  B.,  and  all  other  my 
part,  share,  and  interest,  of  and  in  the  estates  of  the  said  A.  B.,'  the  word  interest 
pervades  the  entire  clause,  and  passes  a  fee  as  well  in  the  estate  at  H.  as  the  other. 
5  T.  R.  292.  —  £.  See  as  to  the  words  '  my  half  part,'  1 1  East.  16a  —  6.  Quit  renti, 
3  M.  &  Sb  15Q.  —  7.  Implication  of  a  fee  from  tne  devise  of  a  smaller  estate  to  tht 
heir  at  law.  9  East.  267.  —  8.  Implication  of  a  fee  from  a  devise  to  several  to  be 
equally  divided.  Loffl.  224.  -—  9.  Implication  of  a  fee  from  analogy' to  the  estate  limited 
to  a  joint  devisee.  3M.&S.  523.  2N.  R.  125. —  10.  Implication  of  a  fee  from 
analogy  to  the  previous  devise  of  a  diattel  interest.  3  M.  &  S.  523.  —  11.  Implication 
of  a  ffte  from  a  limitation  over  on  a  dying  under  21.  9  East.  400. «—  12.  Implication 
of  a  fee  from  a  limitation  over  on  a  dying  without  issue  or  without  heirs.  3  T.  R.  143. 
3  Smitl^.  459.  16  East.  67.  2  B.  &  P.  324^  1  Taunt  174.  —  13.  Implication  of  a  fee 
from  the  distinctness  of  two  clauses.  2  Mars.  413.  7  Taunt.  105. —  14.  Implication 
of  a  fee  fi'om  rejecting  the  expression  *  during  their  lives.'  1 2  East.  515.  —  15.  impliea^ 
tioii  of  a  fee  from  the  omnipotence  of  a  residuary  over  a  previous  clause.  Cowp.  308. 
—  16.  A  case  where  a  fee  passed  with  a  partial  restraint  against  alienation.  2  Smith, 
995.     6  East.  173. 

(o)  1.  The  reader  is  referred  to  2  Preston,  Est.  88,  &c.  for  a  luminous  exposition  of 
the  force  of  tins  term.  —  2.  J.  S.  having  a  remainder  in  fee  devised  all  his  remainder ; 
and  held  that  the  fee  passed.  1  Lutw.  762.  —  3.  But  a  gifl  of  all  the  rest  .and  residuf^ 
was  confined  to  personal  property,  although  there  was,  in  a  prior  part  of  the  will,  a 
ffh  of  some  real  prooertv.     1 1  East.  160. 

(p^  Second  Part  or  2  Mod.  Ca. 

(q)  The  testator  by  one  clause  of  his  will,  devised  in  these  words,  *  I  give  to  my  son^ 
Cluu^les  Gale,  the  reversion  of  the  tenement  my  sister  now  lives  in,  after  her  decease; 
and  the  reversion  of  those  two  tenements,  now  m  the  possession  of  Josiah  Cook ;'  and 
held  that  a  fee  passed.    2  Ves.  S.  48. 

has 
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has  die  fee  after  the  death  of  B.  R.  Dy.  S57.  2  Rol  425.  Bend  pL 
293.  {q) 

So,  if  he  devises  all  his  estate  real  and  personal  (r)  for  payment  of 
his  debts  and  l^acies.    R.  Ca.  Ch.  196.  (s) 

If  he  devises  the  fee  of  his  estate  to  a  woman  for  life,  and  afterwards 
to  her  son  generally,  the  son  has  a  fee.    R.  1  And.  51. 

If  he  devises  Blackacre  to  A.  for  life,  and  all  his  lands  not  before  dis- 
posed of  to  B.,  the  reversion  passes  to  B.  in  fee.    R.  2  Ver.  461. 

If  A.  by  settlement  tenant  for  life  of  part,  and  tenant  in  tail  of  other 
part,  the  reversion  of  the  whole  to  him  in  fee,  devises  all  his  lands  and 
hereditaments  out  of  setdement  to  his  nephew ;  the  reversion  passes.  R. 
2  Ver.  623.  (/) 

Vide  post,  (N  6.) 

(N  5.)  What  words  make  an  estate  tail. 

If  (tf)  aman  devises  land  to  another  and  his  issues ;  this  makes  an  estate 
tail,  m  a  will.  1  RoL  835. 1.  47.  if  he  has  no  issue  alive.  I  Vent.  229.  {x) 

Or,  to  another  and  his  heii;s  male ;  for  the  law  supplies  the  words,  of 
his  body.     Co.L.25.b.     Per  2  J.  27  H.  8.  27.  a.  fj/) 

So,  to  another  and  his  children,  if  he  has  no  child  living*  R.  6  Co^ 
17.  a.    Mo.S97. 

To  another  and  the  firuit  of  his  body.    R.  Mo.  6S7.  {z) 

To  A.  and  hb  heirs  legitime  prqcreatis*    Mo»  637.  (a) 

To  the  hdrs  males  of  me  body  of  B.  now  living ;  the  son  of  B.  (who 
vas the  person  designed  to  take)  takes  an  estate  tad.    R.  2  Vent  313.. 

To  A.  and  the  heir  male  of  his  body,  in  the  singular  number.  R. 
Cro.  Elk  318.    Cont  if  it  be  to  the  eldest  issue  male.    R.  Sav.  75. 

To  A.  and  his  bsue  male.  Cro.  EL  40. 

—  ■  ■  ■  ■         ...... 

{q)  I  And.  51.    Bendl.  300. 

(r)  1.  Vide  18  Ves.  193.  1 1  East.  518.  —  8.  And  the  word,  personal  estate,  may  carry 
ml  estate.     11  East  S46. 

(i)  As  to  the  force  of  the  words,  property  and  effects,  see  2  Prest.  Est.  158,  &c 

(/)  And  finally,  any  other  term  or  phrase  of  a  coUecdre  import,  which  can,  in  sound 
iiUipielalion,  and  consistently  with  the  apparent  intention  of  the  testator,  be  lulled 
to  Rsl  estate,  will  receive  a  construction  under  which  it  wfll  embrace  property  of  that 
domption ;  and  whenever  it  comprehends  real  property,  it  will  pass  the  fee  of  that 
property,  unless  there  be  words  of  restriction  limiting  some  other  estate.  2  Prest.  172. 
sad  see  ibuL  for  examples. 

(«^  As  lands  may  be  devised  in  fee,  without  any  of  those  technic^  -words  which  are 
Komred  in  deeds ;  so  may  they  be  devised  in  tail.    6  Cruise,  888. 

Cr)  3  East,  548.    And.  43.    8  Blk.  1083.    3  T.  R.  373.    Dougk  381.    1  East,  259. 


(«]lLd.Raym.  185. 


(s)  Seed ;  so  to  a  man  and  his  wife,  et  hteredi  de  corpore^  tt  wd  h<gred»  tanium»  1  Inst. 
9ih.    1  Vent.  898. 

M  1*  For,  notwithstanding  a  devise  to  a  man  and  hu  heirs  aves  him  an  estate  in  fee 
■ai|Mfl^  yet  if  the  word  heirs  is  qualified  by  any  subsequent  words,  which  shew  the  inten- 
tioa  of  the  testator,  to  restram  them  to  the  heirs  of  the  body  of  the  devisee,  the 
dense  will  in  that  case  only  create  an  estate  tail.  —  2.  And,  therefore  the  position  in 
the  text  was  lately  confirmied,  in  spite  of  the  argument,  that  the  words  '  lawfully 
boBDtten,'  were  suiplusase,  and  equally  applicable  to  collateral  as  to  lineal  heirs. 
1  Taaiit.  85.  —  3.  Upon  wis  last  case,  Mr.  Cruise,  in  6  vol.  290.  remarks,  that  it  is  ob- 
lertaUe,  that  the  testator  had  in  another  part  of  ln»  will  devised  to  a  person  and  to 
Us  hebi  tor  ever ;  so  that  the  variation  in  the  phrase  imported  a  variation  of  intent.  -<" 
4.  Lands  are  devised  to  A.  &  B.  and  their  heirs,  with  power  to  sell  and  divide  the  pro- 
daee;  but  tf  they  did  not  sdl,  then  the  rents  should  be  divided,  as  they  became  due, 
Wtvcen  thera  and  the  respecdve  heirs  of  their  bodies ;  and  held  that  the  subsequent 
words  restrained  the  generality  of  the  former,  so  that  A.  &  B.  took  estates,  not  m  fee 
tetintttl.    4T.R.eo5. 

M  2.  So, 


l(ji  ESTATES,  BY  DEVISE. 

So,  if  a  devise  be  to  A.  and  if  he  dies  without  issue,  to  another ;  A. 
has  an  estate  tail.  R.  3  Mod.  123.  R.  I  Rol.  837. 1. 3.  Per  Hale» 
1  Vent.  230.  (ft) 

So  a  devise  to  A.,  and  if  he  dies  not  having  a  son,  &c.  A.  takes  in  tail 
male.     Per  Poph.  Mo.  682.     1  Vent.  23 1  • 

So,  a  devise  to  A.  and  if  he  marries  and  has  issue  male,  his  son  shall 
have  it;  and  if  he  has  no  issue  male,  B.  shall  have  it.     R.  9  Co.  12?.^ 

So,  a  devise  to  A.  for  life,  and  then  to  B.  and  if  A.  and  B.  and  his 
heirs  die  and  his  sister  siurvives  them,  she  shall  have  it ;  B.  has  an  estate 
tail.     R.  2Cro.  416.(r) 

A  devise  to  A.  and  sudi  heir  of  his  body  as  shall  be  living  at  his 
death,  and  in  default  of  such,  the  remainder  to  another ;  A.  has  an 
estate  tail.     R.  2  Ver.  325. 

So,  a  devise  to  A.  for  life,  and  after  his  death  to  the  heirs  of  his  body, 
gives  an  estate  tail,  executed  in  A.  R.  Cart  171*  R.  2.  Lev.  5S. 
R.  1  Rol.  836: 1.  50.     R.  Lut.  824.     Sal.  679. 

Or,  to  A.  for  life,  and  after  his  death  to  the  men-children  of  his  body. 
R.  Mo.  397.     Bend.  SO. 

Or,  to  A.  for  life,  and  afterwards  to  his  heir  male.  Per  Poph.  Mo. 
397-     Cart.  171.    2  Ver.  325. 

To  A.  for  life,  and  if  she  marries  aflier  his  death  and  has  heirs  of  her 
body,  then  the  heirs  shall  have  it.     1  Rol.  839. 1.  32. 

To  A.  for  life,  and  if  she  mairies  after  his  death  and  has  an  heir  of 
her  body,  to  such  heir  and  the  heirs  of  his  body :  and  if  A.  dies  with- 
out issue,  to  another:  A.  has  an  estate  taiL  Dub.  Cro.  El.  313.  Cont. 
Mo.  593.  Dub.  Ow.  148,  but  it  is  badly  reported.  1  Rol.  839.  L  35. 
2Rol.  417. 1.25. 

To  A.  for  life,  and  after  his  death  to  the  heir  male  of  his  body. 
R.  1  Vent.  232.     2  Rol.  253. 1. 50. 

To  A.  for  life,  and  after  his  death  to  the  issue  of  his  body  by  a  second 
wife.  Per  Hale,  but  2  J.  cont.  1  Vent.  225,  8cc.  R.  in  the  exchequer- 
chamber.     2  Lev.  58.  61.     Pol.  1 11. 

To  A.  for  life,  remainder  to  the  next  heir  male,  and  for  default  of 
heir  male,  to  B.     R.  1  Vent.  230. 

To  A.  for  life,  and  afterwards  to  the  next  heir  of  his  body  for  life,  &c. 
Semb.  cont.  1  Leo.  257. 

So  a  devise  to  A.  and  his  heirs,  and  if  he  dies  without  issue,  to  B. 
gives  A.  but  an  estate  tail.  R.  Cro.  El.  525.  R.  2  Cro.  290.  Bridg.  1 
Yel.  209.    R.  2  Cro.  22.    1  Rol.  835. 1.  40.  836. 1. 1 7.    R.  Ray.  453.  (d) 

f*^  8  Vin.  Abr.  «34.    Vide  infra. 

(c)  1.  And  a  devise  to  a  person  generally  without  any  words  of  limitation,  whidi  of 
itselr  would  create  only  an  estate  for  life,  may  be  enlarged  by  subsequent  words,  or  by 
implication,  into  an  estate  tail.  I)yer.  333.  9  Rep.  127.  Cro.  Jac.  448.  1  Rol.  Abr. 
837*  3  Mod.  1  S3.  1  Burr.  268.  3  Burr.  1 570.  5  T.  R.  335.  —  2.  So,  as  in  the  text, 
an  express  devise  to  a  person  for  life  may  be  enlamd  by  subsequent  words,  or  by  a 
necessary  implication,  into  an  estate  tail ;  the  doctrme  being,  that  where  an  estate  ia 
devised  to  a  person  for  life,  with  a  limitation  over  which  is  not  to  take  effect  while 
there  is  any  issue  of  the  devisee  for  life,  if  there  are  no  words  in  the  will  under  which 
the  iisue  can  take*as  purchasers,  the  courts,  in  order  to  carry  the  manifest  general  i»> 
tent  of  the  testator  into  eflect,  have  disregarded  the  particular  intent,  and  by  enlarpng 
the  estate  devised  for  life  into  an  estate  tail,  have  let  in  all  the  issue  of  the  first 
devisee.  6  Cnuse,  305.  1  P.  Wms.  759.  Fitzg.  13.  8  Mod.  258.  1  P.  Wms.  173. 
3Bro.P.C.  75. 120.     1  Burr.  38.     2Ves.225.     3Bn>.P.C.80.    4T.R.82.     5T.R. 

S99.     7T.R.531.     1  East,  229.     5  East,  548.     15Ves.564. 

{d)  Vide  9  East,  382.    Cro.  Jac  427.  695.    Willes,  i.    Com.  Rep.  538.    3  Bro.  P. 

15  So, 
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Soi»  a  devise  to  A.  and  his  heirs,  and  if  his  sister  survives  him  and  his 
lieirs,  to  the  sister  and  fee :  for  it  appears  that  it  was  intended,  heirs  of 
his  body,  for  he  cannot  be  without  an  heir  general  when  his  sister  sur- 
Wves.  R.  2  Cro.  416.  Mo.  85S.  S  Bui..  195.  1  Rol.  836.  1. 10. 
Cont  per  S.  J.  2.  ace.  Cro.  Car.  58.  Hut.  85.  R.  ifcc.  T.  12  W.  3. 
B.  R.  inter  Nottingham  and  Jennings.  1  Sal.  233.  (Reported  Comyns's 
Rep.  S2.) 

So^  a  devise  to  A.  and  his  heirs,  and  for  want  of  heirs  of  him,  to  B  ; 
if  it  be  proved  that  B.  was  his  cousin.     R.  3  Lev.  71. 

But  a  devise  to  A.  and  his  heirs,  and  if  he  dies  without  an  heir,  to  a 
stranger;  A.  has  a  fee.  Agr.  2  Cro.  416.  R.  Cro.  Car.  58.  Dy.  4.  a. 
Cont.  Dy.  4.  a.  in  raarg.     R.  ace.  1  Sal..  238.  (^j 

So,  to  A.  and  his  heirs,  and  other  land  to  B.  and  his  heirs ;  and  if 

B.  dies  without  issue,  living  A.  to  A.  and  if  both  die  without  issue,  to  D. 
\  Rd.  839. 1.  25. 

S09  to  A.  and  his  heirs,  paying  100/.  and  if  he  dies  ailer  the  100/. 
paid,  without  issue,  to  B.,  is  a  tail,  and  B.  shall  have  the  remainder, 
thou^  A.  dies  before  payment.     R.  Ray.  426. 

So,  if  a  devise  be  to  A.  and  the  heirs  of  his  body,  and  after  the  death 
of  A.  that  his  son  B.  shall  have  it ;  yet  A.  has  an  estate  tail.  R.  Mo. 
593.     Bend.  pi.  244.     1  And.  33. 

Or,  to  A.  and  the  heirs  of  his  body,  and  if  he  dies  in. the  life  of  B. 
then  his  brother  shall  have  it ;  his  brother  shall  not  have  it,  if  A.  dies  in 
the  life  of  B.,  if  he  does  not  die  without  issue.     R.  Cro.  Car.  185. 

So,  if  the  words  be,  if  A^  dies  before  he  has  issue  during  the  minority 
ofB.     R.Mo.  127.  (/) 

Or,  if  he  dies  without  heirs  before  twentyw>ne,  so  that  the  estate  fiiUs 
to  his  sister..    R.  2  Lev.  162. 

'  So,  if  a  devise  be  to  A.  (his  younger  son)  and  his  heirs,  and  if  he  dies 
without  heir,  to  his  own  right  heirs ;  A.  has  but  an  estate  tail.  R« 
1  Sal.  233. 

So,  if  a  devise  be  to  A.  and  the  heirs  of  his  body  by  a  second  wife ;  it 
shall  be  an  estate  tail,  though  he  has  a  wife  living,     r  Vent.  228.  * 

C.  154.    Cowii.410.    6T.  R.507.    7  T.  R.  276.    sT.  R.'sil.    1  Edeii^  4S4.   Amb. 

379.     1  Edeo,  473.     Amb.  385.     15  Ves.  564.     19  Ves.  73.  170. 

(r)  1.  Ih  consequence  of  the  principle,  that  there  can  be  no  remainder  limited  afler 
an  estate  in  fee  ample ;  where  tnere  is  a  devise  to  a  person  and  his  heirs,  and  tf  he  dies 
vitbout  hein»  renuunder  to  a  stnmaer,  the  remainder  is  void,  and  the  devisee  td^es  an 
cttate  in  fise  simple.  But  where  lands  are  devised  to  a  person  and  his  heirs,  with  a 
remainder  over  to  a  collateral  heir  of  the  first  devisee,  the  word  heirs  will  be  construed 
to  mean  hdrs  of  the  body,  and  the  first  devisee  will  take  only  an  estate  tail ;  because 
the  hmitation  over  to  the  collateral  heir  plainly  denotes  that  the  testator  only  meant 
to  aire  the  lands  to  the  lineal  descendants  of  the  first  devisee ;  for  the  first  devisee 
coiud  not  die  without  hdrs,  as  long  atf*  the  cc^ateral  heir,  or  anv  of  his  lineal  descend- 
ants, were  ezistiiu;.  6  Cruise,  S96.  S  P.  Wms.  369.  Feame  s  Ex.  Dev.  1 79.  Cro. 
Jac.  415.  Forr.  Rep.  1.  —  8.  And  the  rule  is  the  same  where  the  remainder  is  limited 
to  the  faetrt  of  the  testator  himself,  if  such  heirs  must  also  be  heirs  to  the  first  devisee. 
€  Crmse,  898.  Feame*s  Ex.  Dev.  1 80.  Com.  Rep.  81.  supra.  7  P.  Wms.  33.  Cowp.  ^34. 
— 3.  But  where  a  devise  was  to  a  person  and  his  heirs,  and  if  he  died  without  hein, 
reaMBoder  to  his  half-brother ;  the  devise  was  held  by  Lord  Hardwicke  to  pass  a  fee ; 
this  being  in  &ct  a  devise  over  to  a  stranger  as  the  law  considers  him ;  because  he  could 
not  inherit  from  his  brother.     1  Ves.  89. 

(/)  Hence  an  estate  tail  may  be  created  bv  a  will  by  mere  implication,  without  any 
enre«  words  of  devise.  \vAz  etiam  Com.  K.  372.  7  Mod.  453.  Willes,  Rep.  369. 
1  Efl.  .\br.  197.    Dy.  171.  a.    1  Vent.  830. 

Ma  .To 
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To  A.  and  the  heirs  male  of  her  body,  provided  that  she  marries  d&d 
has  issue- male  by  a  man  of  the  name  of  S.  shall  be  a  special  tail  to  her 
and  her  heirs  male  by  any  of  that  name.     R.  Sal.  570. 

So,  if  a  devise  be  to  A.  and  his  heirs,  and  other  land  to  B.  and  his 
heirs,  and  tliat  the  survivor  shall  be  heir  to  the  other  if  either  of  them 
dies  without  issue ;  A.  has  an  estate  tail*    R.  2  Cro.  695> 

So  a  devise  to  three  daughters,  and  if  any  of  them  die  before  .the 
others,  one  shall  be  heir  to  the  other,  and  if  the  three  dau^ters  die 
without  issue,  to  R,  the  daughters  have  an  estate  taiL  R.  1  HoL  836. 
L  25.     R.  Mo.  864. 

Or,  to  two  sons  for  life,  and  afterwards  to  their  sons  mid  their  heir$» 
and  that  the  one  shall  be  heir  to  the  other,  and  if  both  die  without 
issue,  to  B.  the  two  sons  have  estates  tail.     R.  1  Rol.  836.  L  40. 

So,  if  a  man  devises  that  land  shall  descend  to  his  son,  and  that  his 
executor  shall  take  the  profits  till  his  son  dies  without  issue,  and  if  he 
dies  witliout  issue^  that  the  whole  shall  remain^  &c.  The  son  has  an 
estate  tail.     R.  1  Rol.  839. 1.  40. 

So,  if  a  devise  be  to  A.  for  life,  and  afterwards  to  the  heirs  male  of  the 
body  of  A.  now  living,  a  son  of  A.  then  living  takes  in  tail.  R.  PoL  454. 
2  Vent.  313.     2  Jon.  1 00. 

So,  if  a  devise  be  to  A.  and  the  heirs  of  his  body  for  500  years ;  it  shall 
be  an  estate  tail,  and  not  a  term.    R.  Mo.  773.    R.  2  Cro.  62.    10  Co. 
87.  Semb.  to  be  but  a  term  for  years,  but  no  resoluticm.     Cited  to  be  a  ' 
term  for  years.     1  Rol.  741. 1.  47.     2  RoL  424. 

So,  if  a  devise  be  to  his  wife  for  life,  if  she  do  not  marry;  but 
if  she  marries,  to  A.  and  the  heirs  of  his  body,  remainder  to  B.  the 
second  son  in  tail,  remainder  to  C.  the  third  son  in  tail;  A.  the  eldest 
son  has  an  estate  taU,  though  the  wife  does  nyt  marry :  for  the  intent 
a|^>ears  to  entail  the  estate,  and  the  words  shall  be  transposed  for  that 
purpose.     R.  3  Lev.  125.    Ray.  428.  {g) 

(N  6.)  What  not. 

But,  if  an  estate  be  limited  over  after  a  death  without  issue  upon  a 
contingency,  tliis  does  not  make  an  estate  tail,  but  an  executory  devise : 
as,  if  a  man  devises  to  A.  and  his  heirs,  and  if  he  dies  without  issue  in 
die  life  of  B.  to  B.  and  his  heirs ;  A.  has  a  fee.  and  B.  only  a  possibility. 
R.  1  Rol.  835.  1. 45.  Bridg.  3.  2  Cro.  592.  R.  Dy.  354.  a.  Vide  ante, 
(N  4.)  post,  rN  7.) 

So,  if  he  aevises  to  A.  and  his  heirs,  and  if  he  dies  before  marriage,, 
or  within  age  and  without  issue,  then  to  B.  R.  I  Rol.  835. 1.  50. 
Hard.  150. 

If  he  devises  to  his  wife,  and  if  she  has  issue,  to  such  issue,  or  if  the 
issue  dies  within  age,  or  before  his  wife,  or  if  she  has  not  issue,  to  B.  the 
wife  takes  only  for  life.     R.  2  Cro.  199.     Vide  post,  (N  7.) 

A  devise  to  a  son  for  life^  and  after  his  death  if  he  dies  without  issue 
then  living,  to  a  daughter;  the  son  takes  but  for  life.    1  Vent.  231. 

So  a  devise  to  A.  for  life,  and  if  he  has  issue  male,  to  such  issue  male 
and  his  heirs  ;  and  if  he  dies  without  issue  male,  to  B.  and  his  heirs;  the 
issue  has  a  fee,  and  not  an  estate  tail*.    R.  1.  Sal.  224.. 

(g)  1.  Where  an  estate  is  expressly  devised  to  a  person  and  the  hein  of  his  body,  no 
charge  upon  such  estate  will  enlarge  it  to  fee.  Cowp.  85.5.-2..  See,  with  reference  to 
the  nilc  in  Shelley's  case,  6  Cruise,  346.     1  Prest.  Est, 

To 
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•  To  A^  B.  and  C.  and  if  they  live  unto  full  age,  and  baire  issue,  then  to 
them  and  their  heirs;  and  if  they  die  without  issue,  to  B^  shall  be  a  fee, 
and  not  an  estate  tidl.    R.  2  Leo.  69.     S  Leo.  115. 

So,  a  devise  to  A.  and  his  heirs,  and  if  he  dies  before  twenty-one  and 
without  heirs  of  his  body,  to  B.     Dub.  Hard.  148. 

So  a  devise  to  A.  and  the  heirs  male  of  his  body,  and  if  he  dies  with- 
out heir  of  his  body,  to  B.,  will  be  only  a  special  tail  to  A.  and  not  a 
tailgeneraL  R.  Mo.  13.  4  Mod.  318.  R.  Dy.  171.a.  Bend.  pi.  114. 
t  And.  8.  (&) 

So,  if  a  devise  be  to  A.  and  afterwards  to  his  first  son  and  the  heirs 
of  his  body,  then  to  his  second,  third,  and  other  sons  in  the  same  man- 
ner, and  for  default  of  such  issue  to  B.,  &c.  and  afterwards  there  is  a 
memorandum,*  that  A.  do  not  alien  from  his  heirs  male,  but  that  after 
defiuilt  of  such  issue,  the  land  shall  remain  to  B.,  this  does  not  restrain 
the  first  words ;  for  the  son  of  A.  shall  take  in  tail  general.  R.  S  Mod.  8 1 . 
PoL  657. 

So,  if  a  devise  be  to  A.  for  years,  and  afterwards  to  the  heirs  male  of 
his  body,  and  for  default  of  such  issue  to  B. ;  it  shall  not  be  an  estate 
tail  to  A.  by  implication,  when  by  such  construction  his  express  estate 
for  years  will  be  merged.     1  Sal.  226. 

So,  if  It  was  to  A.  for  life,  and  afterwards  to  his  first,  second,  and 
third  son  in  tfdl  nude ;  and  if  A.  dies  without  heir  male,  to  B.  it  shall 
not  be  an  estate  tail  in  A.     R.  1  Sal.  236.     2  Ver.  450.  546. 

Or,  to  his  sbters  A.  and  B.  for  life,  and  if  they  leave  issues,  to  them 
or  the  survivors  and  their  issues,  and  if  his  sisters  die  without  issue,  or 
liaving  issue  such  issue  shall  die  without  issue,  to  D.  is  only  an  estate 
for  life  in  the  sisters  with  remainders  in  tail  to  their  issues.  -  R.  2  Mod. 
Ca.  382.  384.  (i) 

Vide  post,  (N  7.) 

(N  70  What  words  make  an  estate  only  foi^fife. 

But  if  a  man  devises  {k)  to  another  indefinite^  he  takes  only  for  life. 
Lat  40.     Pol.  541.  (/) 

So  a  devise  to  A.  for  life,  and  afi;erwards  to  his  three  daughters  equally 
to  be  divided ;  the  daughters  take  only  for  life.  1  Rol.  833.  1.  40.  834. 
L  35.     R.  Mo.  594.     R.  1  Ver.  65. 

(*)  1  P.  Wins.  eos. 

(i)  This  judfioient  was  reversed  in  the  house  of  lords,  though  nine  judges  held  it 
an  estate  for  me,  and  three  an  estate  tail.    Str.  Rep.  805.    Eq.  Ca.  Abr.  185. 

{k)  A  term  may  be  devised  for  life.     5  Burr.  2608.    2  Blk.  692. 

(/)  1.  Where  no  words  of  limitation  are  added  to  a  devise,  and  there  arc  no  other 
words  from  which  an  intention  to  g^ve  an  estate  of  inheritance  can  be  collected,  the 
devttee  will  take  only  an  estate  for  life.  6  Cruise,  526.  —  2.  Hence  if  a  man  devise 
m  this  manner,  I  devise  Blackacre  to  mv  daughter  F.  and  the  heirs  of  her  body  be» 
gotten ;  ilemj  I  devise  unto  my  said  daughter  Whiteacre ;  the  daughter  shall  have  but 
an  estate  for  life  in  Whiteacre,  for  the  word  t/^m,  is  not  so  much  as  in  the  tame  manner. 
But  if  a  person  devise  Blackacre  to  one  in  tail,  and  also  Whiteacre,  the  devisee  shall 
have  an  estate  tail  in  Whiteacre  also,  for  this  is  all  one  sentence,  and  so  the  words 
which  make  the  limitation  of  the  estate  go  to  both.  6  Cruise,  326.  I  Rol.  Abr.  844« 
1  Rol.  Rep.  369.  1  Mod.  100.  —  3.  And  where  a  person  de^nsed  thus,  I  give  and 
bequeath  to  H.  my  farm  and  lands  at  R.,  to  him,  his  heirs  and  assigns  for  ever ;  and  I 
also  give  and  l)equeath  to  the  said  H.  my  farm  and  manor  of  E. ;  held  that  he  took  the 
latter  for  life  only.  14  Ves.  364.  —  4.  See  further  Cro.  Car.  368.  Vaugh.  262. 
2Vem.  338.  2  was.  80.  Dougl.  761.  Cowp.  235.  2  Blk.  1045.  Cowp.  eS^T. 
DotLEl  759.     1  B,  &  P.  261.     11  East,  603.     3  T.  R.  S3.     1 1  East,  594.     5  T.  R.  S20. 

M  4  Or, 
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Or,  part  to  A.  for  life,  the  other  part  to  B.,  and  after  the  death  of  A* 
tlie  whple  to  B.,  he  takes  only  for  me.    1  Rol.  834.  L  20. 

So,  a  devise  tc^two  sons  and  their  heirs,  (m)  and  if  either  die»  befove 
marriage,  or  within  age  and  without  issue,  the  whole  to  the  survivor; 
the  survivor  takes  only  for  life.     1  Rol.  836. 1. 5« 

So,  a  devise  to  three  daughters,  and  if  one  dies  before  the  others, 
the  one  shall  be  heir  to  the  other,  gives  but  for  life.  1  Rol.  836.  L  35* 
R.  cpnt.  1  Rol.  833.  1. 45.    Vide  ante,  (N  4.) 

Soi,  a  devise  to  a  wife  until  B.  attains  twenty-four  years;  and  if  B. 
dies,  to  A.,  B.  takes  only  for  life.     R.  1  Rol.  836.  L  45. 
.    So,  if  a  man  devises  to  A.  for  life  expressly,  remainder  to  his  heir 
male  and  the  heirs  of  his  body,  A.  takes  only  for  life.     R.  1  Co.  66.  b, 
Cro.  El.  453.     R.  Mo.  593. 

So,  to  husband  and  wife  for  their  lives,  remainder  to  their  men-chil- 
dren, and  they  have  a  son  in  esse.     R.  6  Co.  17. 

Or,  to  A.  for  life,  remainder  to  the  sons  of  his  body.  1  Rol*  837* 
1.10.     1  Vent.  231.  (n) 

Or,  remainder  to  his  issue,  where  he  has  two  sons  in  esse.  Cont.  Cro. 
£1.  742,  743.  for  the  remainder  is  void  for  the  uncertainty:  but  Hale 
semb.  ace.  1  Vent.  229. 

So,  to  A.  for  life,  and  that  he  may  dispose  to  which  child  he  pleases. 
R.  1  Mod.  189.     Lat.  40.     R.  3  Leo.  71.     Vide  infra,  (o) 

So,  if  a  devise  be  to  A.  generally,  and  to  his  issues  or  children,  where 
he  has  children  living;  it  will  be  but  an  estate  for  life.  Per  Hale, 
1  Vent.  229. 

To  A.  and  his  eldest  issue  male ;  though  be  has  no  issue  living.  R. 
Cro.  El.  40.     1  And.  132. 

» -     ■  ■  ■        ■  ■      III       ..■■■.    I     .I. ■   I .         ■— 

(m)  Although  an  estate  be  devised  to  a  person  and  the  heirs  of  hb  body,  yet  if  the 
general  intention  of  die  testator  can  only  be  carried  into  effect  by  construing  tne  words 
*  heirs  of  the  body'  to  be  words  of  purchase,  the  devisee  will  take  for  life  only.  Ld.  Raym. 
1561.     11  East,  668.    2  Burr.  1100.     l  Blk.  265.    6  T.  R.  30. 

(ft)  1.  Lord  Halle  says,  tliat  the  words  in  this  case  were,  to  his  eldest  son  for  life, 
€l  non  aliiery  and  that  it  was  held  to  be  an  estate  for  life  by  reason  of  the  words  non 
tflUer.  I  Vent.  231.  —  2.  So  where  a  person  devised  his  estate  to  trustees  and  their 
heirs,  in  trust  for  Popham  for  life,  remainder  to  his  first  and  other  sons  succesdvely  in 
tail  male,  and  for  want  of  issue  male  of  Popham,  to  another  person.  Afterwards  the 
testator  by  a  codicil,  reciting  that  he  had  by  hi^  will  given  the  premises  to  Popham  and 
the  heirs  male  of  hu  body,  willed  that  if  the  estate  should  aetennine,  and  Popham 
should  die  without  issue  male,  then  hb  estate  to  be  diq)osed  of  in  a  particular  manner; 
and  held  that  Popham  had  only  an  estate  for  life  by  the  will,  and  that  the  same  was 
not  enlarged  or  altered  by  the  codicil ;  for  there  being  an  express  estate  civen  to  Pop- 
ham for  life,  with  remainder  to  his  first  and  every  other  son,  &c.  the  wor£,  if  Popham 
should  die  without  issue  male,  should  not  enlarge  hb  estate  to  an  estate  tul,  in  regard 
that  these  amounted  only  to  make  an  estate  tail  by  implication,  and  words  of  impli- 
cation could  never  destroy  what  before  was  expressed ;  so  that  the  words,  if  he  should 
die  without  issue  male,  could  mean  no  more  than,  if  he  should  die  without  sons.  1  P. 
Wms.  54.  —  3.  So  where  a  testator  devised  all  hb  freehold  estates  to  trustees,  in 
trust  to  convey  the  same  to  Ewer  Edgeley  for  life,  remainder  to  trustees  during  his 
life  to  preserve  contingent  remainders,  remainder  to  hb  first  and  other  sons  in  tali 
male,  remainder  to  his  daughters  in  tail  general,  as  tenants  in  common,  with  power  to 
£.  Edgeley  to^make  a  Jointure,  and  if  he  should  die  without  issue,  then  he  devised  the 
premises  over ;  and  held  that  E.  Edgley  took  for  life  only,     l  P.  Wm^.  6C0. 

(o^  1.  4  Leon.  41.  —  2.  For  although  a  devise  to  a  person  generally,  with  a  power 
to  give  and  dbpose  of  the  estate  devised  as  he  pleases,  creates  an  estate  in  fee-smiple, 
yet  where  an  estate  is  devised  to  a  person  expressly  for  life,  with  a  power  of  dbposal, 
the  devisee  will  only  take  an  estate  for  life,  with  a  power  to  dispose  of  the  reversion. 
"  Cnibe,  322.     1  P.  Wms.  149.     1  Vcs.  J.  M3. 

'     '  Ttt 
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To  his  wife  imtil  his  daughter  and  heir  attain  sixteen,  and  if  the 
daughter  dies,  B.  shall  be  her  heir ;  the  daughter  takes  only  for  life; 
Per  2  J.  S  Leo.  55. 

So,  a  devise  to  A.  and  his  heirs,  and  if  he  dies  within  a^  to  all  his 
youDger  children ;  the  younger  children  take  only  for  life.  il.  Ca.  Pari. 
210.     %in.3S9.56S. 

Though  the  devise  be  of  his  share  in  the  New  River ;  for  share  imports 
his  part  only,  not  his  estate^or  interest  in  it.  R.  &  affl  in  ParL  Ca. 
Pari.  210.     Skin.SS9. 

So,  if  a  devise  be  to  A.  in  tail,  and  to  B.  and  other  children  other 
lands  in  tail,  and  if  any  child  dies  within  age  and  not  married,  his  part 
shall  go  to  the  survivors;  the  survivors  take  such  part  only  for  life. 
R.  2  Ver.  388.     R.  2  Leo.  129. 19S.     3  Leo.  180.     Cro.  El.  52. 

So,  to  A.  for.  life  only  without  impeachment  of  waste,  and  if  he  dies 
leaving  issue,  to  such  issue  and  his  heirs,  gives  only  an  estate  for  life. 
R.  2  Mod.  Ca.  261. 383. 

Or,  to  A.  and  B.  for  life,  Sec.  and  if  either  leave  issue,  to  such  issue, 
their  survivors  or  survivor  the  mother's  share  and  their  respective  issues. 
R.  2  Mod.  Ca.  253.  256.  382.  but  this  was  reversed  by  the  peers,  9  J. 
aoc  3  cont.  to  the  judgment  (p) 

So,  a  devise  to  A.  for  life  without  impeachment;  and  if  be  has  issue 
male,  to  such  issue  male  and  his  heirs;  and  if  he  shall  not  have  issue 
male,  part  to  B.  and  his  heirs ;  and  if  A.  dies  without  issue  male,  the 
other  part  to  C.  and  his  heirs;  A.  takes  only  for  life;  for  the  words, 
if  A.  dies  without  issue  male,  are  to  be  taken  with  regaid  to  tlie  words 
before,  yiz.  if  he  shall  not  have  issue  male,  and  by  the  first  words  the 
intent  t^pears  that  A.  shall  take  only  for  life.  R.  3  Lev.  434.  1  Sal. 
224. 

Or,  to  A.  for  life,  and  if  he  has  no  issue  living  at  his  dei^th,  to  B. 
and  his  heirs,  but  if  he  has  issue  at  his  death,  to  the  heirs  of  A.  R.  Ray. 
28.     1  Sid.  47. 

So,  a  deidse  to  A.  for  life,  remainder  to  his  first  son  in  tail,  remain- 
der to  his  second  son. in  tail,  and  so  to  all  and  every  the  heirs  male  of 
the  body  of  A.  and  their  heirs  male^  gives  to  A.  only  for  life.  R.2 
Lev.  224. 

So,  a  devise  to  A.  for  life,  and  afterwards  at  his  disposal  to  any  of  his 
diildren  then  living;  he  has  only  an  estate  for  life,  with  power  to  dis* 
pose  in  fee.     R.  1  Sal.  240. 

So,  if  a  man  devises  to  A.  in  perpetuum^  habendum  to  him  for  life,. 
Lat  44. 

Or,  the  fee  of  his  estate  to  A.  for  life,  or  to  A.  generally,  with  re- 
mainder to  another.    Lat  44.    Dy.  357.  a.  in  marg. 

Or,  the  fee  to  A.  and  after  his  death  to  B.  who  was  A.'s  heir ;  A. 
takes  for  life,  remainder  to  B.  for  life,  renudnder  to  A.  in  fee.  R.  Dy. 
357.    Bend.  pL  293. 

Or,  to  A.  in  perpkuum,  remainder  to  B.  in  fee;  A.  takes  only  for 
fife.    Dy.  357.  a.  in  marg. 

So,  if  he  devises  to  A.  paying  out  of  the  profits  so  much ;  it  shall  be 
only  for  life.     2  Ver.  106.     Vide  ante,  (N  4.)  (;} 

_^ .  «^- 

ip)  Eq.  Ca.  Abr.  185     Str.  Rep.  805. 

(?)  1.  6  Ilq>.  16.  a.  vide  Cro.  Car.  157.    Cro.  Eiiz.  330,     2  Atk.  341.-2.  And 
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Or,  paying  for  it  so  much  per  ann.  which  is  less  than  the  yearly  value. 
R.  Dy.  371.  b.     D.  6  Co.  16.  a. 

So  a  devise  to  A.  upon  condition,  that  if  he  sells  but  to  M.  only,  who 
is  a  joint  purchaser  with  me,  M.  may  enter:  A.  has  it  only  for  life.  R. 
Jon.  212. 

So  a  devise  to  his  wife  for  life  if  she  does  not  marry,  gives  an  estate 
durante  viduitate.     R.  Ray.  428. 

A  devise  to  A.  during  his  exile  from  his  own  country,  gives  an  estate 
for  life  if  he  does  not  return,  though  his  stay  here  was  voluntary.  R. 
2  Jon.  74.  1  Vent  325.     2  Lev.  191.     2  Mod.  223. 

But  if  a  devise  be  to  A.  for  payment  of  legacies  and  debts  of  the  tes- 
tator and  afterwards  to  B.  for  life,  &c.  A.  has  not  a  freehold,  as  he 
would  have  if  it  w^re  by  deed,  but  a  chattel  only ;  though  the  end  of 
the  term  be  uncertain.  Per  2  J.  Cro.  £1.  315,  316.  8  Co.  96.  a. 
Semb.  Al.  45. 

Or,  a  devise  to  A.  during  his  son's  minority.     Cro.  El.  316. 

Or,  till  B.  attain  his  age  of  twenty-one  years.  2  Mod.  289.  R. 
Dy.  210.    R.  Cro.  El.  252. 

So  a  devise  for  payment  of  debts  till  B.  attain  the  age  of  twenty-one, 
shall  be  a  devise  of  a  term  till  that  time,  though  B.  dies  before  such 
^e.     R.  Ca.  Ch.  1 14.     R.  3  Co.  21. 

So  a  devise  to  A.  and  the  heirs  males  of  his  body,  remainder  to  B., 
8cc.  and  if  A.  has  no  issue  male,  but  daughters,  that  such  daughters 
shall  take  the  profits  till  B.  pay  400/.  A.  dies,  having  no  son,  out  a 
daughter;  the  daughter  shall  have  a  term  till  B.  pays  400/.  Dub.  Al.  45. 

A  devise  to  A.  at  his  age  of  eighteen  years,  and  that  his  wife  shall 
tfdie  the  prints,  to  her  use  till  A.  attains  eighteen  years,  gives  a  term 
for  so  many  years  to  the  wife,  which  her  second  husband  shall  have, 
and  may  assign.     R.  Hutt.  36.  (r) 

(N  8.)  What  words  make  an  estate  joint,  or  in  common. 

If  a  man  devises  (5)  land  to  A.  and  B.  and  their  heirs,  they  are  joint- 
tenants  by  a  will,  as  well  as  if  it  was  by  deed.  Bend.  pi.  145.  Vide 
Estates,  (K  1.,  &c.)  (/) 

So, 

where  the  payment  of  a  gross  sum  of  money,  or  of  debts  and  I^racies,  is  charged  upon 
the  estate  devised,  and  not  upon  the  devisee  such  a  charge  will  not  operate  so  as  to 
give  the  devisee  an  estate  in  fee ;  and  therefore  if  no  words  of  limitaUon  are  added, 
he  wiir  take  for  Bfe  only.     5  T.  R.  558.     I  B.  &  P.  558.     7  Bro.  P.  C.  607.     8  T.  R. 

497. 3.  And  though  a  devise  of  land,  charg^  with  an  annual  payment  to  a  third 

person  for  life,  creates  an  estate  in  fee,  yet  it  is  otherwise  where  me  annual  payment 
is  only  to  continue  during  the   life  of  the  person  to  whom  the  land  is  devised. 

Dyer,  371. 

(r)  See  the  following  miscellaneous  cases,  in  which  devises  have  been  held  to  be  for 
life  only.  2  Blk.  1215.  Dougl.  759.  3  T.  R.  83.  87.  n.  5  T.  R.  320.  1  East,  264. 
11  East,  518.  594.  603.  n.  668.  4  Taunt.  313.  2  Mars.  9.  6  Taunt.  94.  2  Man. 
405.  7  Taunt.  129.  2  Eden,  366.  Amb.  670.  1  B.  C.  C.  75. 489.  51 9.  3  B.  C.  C.  82. 
1  Ves.  J.  143.  337.  7  Ves.  450.      11  Ves.  205.   14  Ves.  364.  488.    1  V.  &  B.  313.     2  V. 

&  B.  222.    Cooper,  111.     1  Men  414.  448.  654.    2  Mad.  310. 

{»)  1.  Bequest  to  two  without  words  of  severance  makes  a  joint-tenancy.  3  Ves. 
632.  1 1  Ves.  330.  —  2.  So  where  the  intention  of  severance  is  not  sufficiently  dear, 
6  Ves.  129.  —  3.  So  where  the  words  of  severance  are  confined  to  the  subsequent 
limitations.     9  Ves.  456.  . 

(/)  1.  And  though  the  estates  devised  to  two  or  more  land,  should  have   devised 
•  commencements,  yet  the  devisees  will  take  as  joint-tenants.  —  2.  Hence  where  a  person 
devised  lands  to  his  two  sons,  and  the  heirs  of  their  bodica,  and  that  his  executors 

should 
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SOf  if  lie  devises  to  his  two  daughters  and  their  heirs,  they  are  joint- 
toiants,  and  do  not  hold  in  parcenary.     Dy.  350.  b.     Cro.  £1.  43  !• 

If  he  devises  to  three,  and  that  the  survivors  shall  be  heirs  to  the 
other,  they  are  jointrtenants.      Cro.  £1.  163.     Ow.  25.     Vide  3  Leo. 

19. 

If  he  devises  to  the  next  of  his  blood,  all  in  the  same  degree  in  con- 
sai^inity  take  jointly.     Per  2  J.  2  Rol.  256.  b.  {u) 

ff  he  devises  to  his  daughters  A.  and  B.  for  life,  equally  to  be  di- 
vided, {x)  remainder  to  tne  heirs  of  B.  they  are  joint-tenants  for  Hfe. 
R.  6  An.  Eq.  Ca.  158.  (y) 

K  he  devises  to  two,  equally  to  be  divided,  habendum  to  them  and 
the  survivor,  they  are  joint-tenants.  £q.  Ca.  158.  {jy)  (Vide  2  Rol. 
93.  L  5.)  (z) 

So^  if  a  man  devises  land  to  A.  in  fee,  and  afterwards  devises,  by 
the  same  wiU,  the  same  land  to  another  in  fee ;  they  are  joint-tenants. 
8  Leo.  11.  2  Cro.  49.  R.  Yd.  210.   Cro.  El.  9.  Vide  ante,  (F  2.)  (c) 

So,  if  by  the  same  will,  he  afterwards  devises  a  third  part  of  the 
same  land  to  another  in  fee.     3  Leo.  1 1. 

But  if  a  man  devises  lands  to  A.  and  B.  and  their  heirs  equally  to  be 
divided,  they  are  tenants  in  common.  Cont.  till  division  made.  Dy. 
25.  a.  in  marg.    R.  1  Leo.  258.    R.  Mo.  594.    R.  3  Co.  39.  b.  R.  cont. 

ifaoiild  have  them  until  they  came  to  their  several  ages  of  twenty-one  years,  and  the 
(padon  was  whether  one  of  them  misht  enter ;  though  it  was  objected,  that  it  was  a 
joint  ertate  to  them,  which  could  not  he,  if  they  should  have  several  commencements; 
vet  hdd»  that  when  either  of  them  came  to  the  age  of  twenty-one  he  should  then  have 
nisjpart  and  possession^  and  yet  the  joint-tenancy  should  take  place.  Cro.  Jac.  259.  — 
3.  So  where  lan^  were  devised  to  a  woman  and  her  children  on  her  body  begotten,  or 
to  be  besotten,.  by  W.  A.  and  their  heirs  for  ever;  it  was  decided  that  the  devisee  and 
all  her  oildren  took  as  joint  tmants,  and  that  it  was  no  objection  that  by  this  means  the 
scvcnl  estates  mig^t  commenoe  at  diflferent  times.    8  Str.  1 172. 

(«)  Vide  Pahn.  305.    Forrester,  251. 

(x)  The  words  *  equally  to  be  <hvided'  have  always  been  held  to  create  a  tenancy  in 
eoimnon  in  a  will,  because  they  imply  a  division,  whereas  between  joint-tenants  there 
IS  DO  division ;  unless  in  the  case  wiiere  there  are  other  words  in  the  will,  that  give  a 
right  of  lurvivorship.  6  Cruise,  487.  3  Rep.  39.  b.  Cro.  Jac.  448.  Salk.  226.  1  Atk.. 
493.     lO  Ves.  569. 


{v)  Second  gart  of  2  Mod.  Ca. 


(z)  Devise  of  all  my  property,  both  real  and  personal,  to  be  divided  eqiuilly  between^ 
A.  &  B.,  aUowing  that  A.  takes,  as  part  of  Ids  share,  my  farm  at  C.  in  the  occupation  of 
D.,  except  my  house  and  land,  which  I  bought  of  my  father's  trustees,  with  tne  fund- 
tore  thereof,  I  leave  to  them  in  common,  and  to  the  longest  liver  in  fee ;  and  held  that 
A^  who  alone  survived  the  testator,  took  all  his  property,  both  real  and  personal^  and 
his  whole  estate  and  interest  therrai.    2  Mars.  405.     7  Taunt.  129. 

(a)  The  Annotator  in  n.  (l)  to  1  Inst.  1 12.  b.  says,  that  there  is  a  great  contrarietv 
m  the  books,  on  the  efiect  of  two  inconsistent  devises  in  the  same  will.  Some  hold,  with 
Lord  Coke,  that  the  second  devise  revokes  the  first  Plowd.  541.  Others  think  Uiat  both 
devises  are  void  on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
getter  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties.  The  autho- 
rides  for  and  against  lA.  Coke'^  opinion,  are  well  collected  and  arranged  in  a  note  in  the 
English  edition  of  Plowden,  p»  541.  Also  amongst  those  who  think  that  both  devises  shall 
operate,  there  is  some  difference  as  to  the  manner  in  which  the  two  devisees  ought  to  take» 
In  some  of  the  old  books  it  is  said  generally,  that  there  shall  be  a  joint-tenancy.  But  ac- 
cording to  the  modem  opinion,  and,  as  it  seems,  the  best,  there  will  be  a  jomt-tenancy, 
or  ateoaacy  in  common,  according  to  the  words  used  in  limiting  the  two  estates ;  by  which 
ve  presume  it  is  meant,  that  if  the  two  estates  given  b^  the  will,  have  the  unity  or  same- 
iw  of  interest  io  point  of  quantity  essential  to  a  jomt-tenancy,  the  devisees  shall  be 
j<nBt-tenants,  but  otherwise  shall  be  tenants  in  common.  Vide  2  Atk.  373.  3  Atk.  493. 

Cro. 
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Cro.  El.  330.     Ace.  2  Rol.  89.   1.  40.     Vide  Chancery,  (3  V.  4.)  — 
Estates,  (K  8.)  (c) 

Or,  to  A.  and  B.  equally,  without  more.  Dub.  Dy.  25.  a.  Semb.  Dy. 
25.  a.  in  marg.  Per  Poph,  cont  Cro.  El.  696.  R.  cont  2  And.  17.  (rf) 

So,  if  a  devise  be  to  A.  and  B.  and  the  heirs  of  either  of  their  bodies, 
they  are  tenants  in  common.     Semb.  Dy.  25.  a.  in  marg. 

Or,  heirs  of  every  of  their  bodies.     Dy.  326.  a. 

Or,  to  A.  and  B.,  and  if  either  dies,  his  heir  shall  inherit  1  Leo.  258. 

Or,  to  three  and  their  heirs  respectively.     3  Lev.  373.  (e) 

So  a  devise  to  two  equally,  and  the  heirs  of  their  bodies.  R.  Cro. 
El.  443.  696. 

Or,  to  two  and  their  heirs  equally.     Cro.  El.  444.  696.  (/) 

So,  to  two  equally  and  their  heirs.  R.  Cro.  £1. 443. 695.  Mo.  558. 
2  Rol.  89.  1.  37. 

So,  to  two  and  their  heirs  part  and  part  like,  (g)  Cro.  El.  444. 696. 
R.  Cro.  Car.  (A) 

So,  to  A.  and  B.,  children  of  his  deceased  daughter,  and  his  surviv- 
ing daughter,  by  equal  parts,  viz.  a  moiety  to  the  children,  a  moiety  to 
the  surviving  daughter;  A.  and  B.  are  tenants  in  cdmmon  of  their 
moiety.     R.  3  Mod.  210. 

'  So,  to  two  and  the  heirs  of  their  bodies  equally  to  be  divided.  Per 
2  J.  Dal.  77. 

To  his  two  sons,  to  be  equally  divided;  they  are  tenants  in  common 
for  life.     R.  iBul.  113. 

To  his  two  daughters,  habendum  to  them  in  common.     Dal.  77.  (i) 

To  three  daughters  in  tail,  and  tliat  every  of  them  be  the  other's  heir 
in  equal  portions.     R.  1  And.  194.     1  Bui.  113.  (jk) 

To  two  and  the  survivor  and  his  heirs,  equally  to  be  divided;  they 
are  joint-tenants  for  life,  the  inheritance  in  common.  (/)  R.  £q.  Ca. 
160.  (m) («) 

'  (c)  So  to  A.  &  B.  between  them.    2  Mer.  70. 

Id)  Vide  supra. 

\e)  Vide  2  Atk.  441.    1  Ves.  102.  165. 

m  1  Vera.  32. 

{g)  Though  the  words  share  and  share  alike,  in  a  will,  generally  create  a  tenancy  in 
common,  they  cannot  do  so  where  there  is  an  express  joint-tenancy.    3  B.  C.  C.  215. 

(A)  1.  Het.  29.  —  2.  For  wherever  an  estate  is  devised  to  two  or  more  persons,  and 
there  are  words  in  the  will  indicating  an  intention  that  the  devisees  shall  take  several 
and  distinct  shares,  they  will  be  tenants  in  common.    Stiles,  434.    Cowp.  657. 

(i)  Vide  3  Burr.  1881.     1  N.  R.  82. 

\k)  1.  But  it  was  finally  resolved  to  be  a  joint-tenancy,  it  being  as  much  as  to  say 
that  each  survivor  should  be  the  other's  heir.  3  Leon.  19.  2  RoK  Abr.  89. —  2.  Lord 
Hale  says  a  devise  to  two  equally  to  be  divided  between  them,  and  to  the  survivor  of 
them,  makes  an  estate  in  joint-tenancy,  upon  the  express  import  of  the  last  words. 
1  Vent.  216.  —  3.  And  where  a  person  devised  to  Jane,  the  wife  of  B.,  and  to  Eliza^ 
beth  the  wife  of  C.  all  his  estate,' &c.  to  be  eoually  divided  between  them  during  their 
natural  lives,  and  afler  the  deceases  of  the  saia  Jane  and  Elizabeth  to  the  right  heirs  of 
Jane  for  ever,  it  was  held  a  joint-tenancy.  3  Bac  Abr.  681.  R.  T.  Holt,  37a  r- 4. 
Whence  it  follows  that  wherever  lands  are  devised  to  two  or  more  persons,  with  a 
benefit  of  survivorship  among  them,  they  will  take  as  joint-tenants,  though  there  are 
other  words  in  the  will,  indicating  an  intention  to  create  a  tenancy  m  common. 
6  Cruise,  418.  —  5.  Vide  1  Wils.  165.    3  East,  53S, 

(/)  See  a  case  in  which  a  devise  was  held  to  be  either  a  joint-tenancy,  or  a  tenancy 
in  common  with  survivorship,     l  M.  &  S.  428. 

(m)  Second  Part  of  2  Mod.  Ca.  • 

(n)  2  P.  Wms.  28t).    9  Mod.  157.    3  Bro.  P.  C.  104. 

To 
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To  three  'sons  and  their  heirs,  and  that  the  lands  be  equally  to  my 
said  three  sons;  they  are  tenants  in  common.     R.  2  Ro].  89. 1.  50. 

Yet,  if  a  man  devises  to  A.  and  B.  equally  to  be  divided,  and  to 
the  survivor;  they  are  joint-tenants,  and  not  in  common ;  for  the  intent 
is  express,  that  the  survivor  shall  have  it.  R.  1  Vent.  227.  2  Rol.  90. 
1 10.  (») 

But,  to  A.  and  B.  and  their  heirs,  and  to  the  survivor  of  them  to 
be  equally  divided,  makes  an  estate  in  common.  R.  per  S  J.  Powell 
cont.  S  Lev.  373.     1  Sal.  226,  227. 

Yet,  to  A.  and  B.  equally  to  be  divided,  and  to  the  survivor  and  the 
heiis  of  the  body  of  the  survivor,  makes  a  joint  estate.     R.  Sti.  21 1 .  (o) 

(N  9.)  What  words  make  a  condition  in  a  will. 

Many  words  make  a  condition  in  a  will,  (/?)  which  will  not  make  a 
oHidition  in  a  deed.     Co.  L.  236.  b.     Vide  Condition,  (A  4.) 

And,  if  the  remedy  would  be  otherwise  defeated,  it  shall  be  taken 
Sot  a  condition :  as,  if  a  man  having  two  daughters,  and  no  son,  de- 
vises to  one,  paying  so  much  to  her  sister ;  it  will  be  a  condition,  and 
die  other  daughter  shall  enter  for  the  condition  broken :  for  otherwise 
she  will  be  without  remedy.  R.  1  Rol.  410.  1.  50.  R.  1  Leo.  174.  {q) 
So,  in  all  cases  where  there  are  words  of  condition,  it  shall  be  con- 
strued as  a  condition,  if  the  remedy  is  not  thereby  defeated :  as,  a  de- 
vise to  the  second  son,  upon  condition  that  he  pays  so  much  to  the 
daughters.     R.  2  Cro.  56.  R.  Cart.  225. 

So,  if  a  devise  be  to  A.  for  life,  remainder  to  B^  a  condition  may  be 
annexed  to  the  estate  for  life,  and  shall  not  be  defeated  by  the  re- 
mainder over.     R.  Dy.  127.  a.  (r) 

And  if  the  heir  enters  for  the  condition  broken,  the  remainder  is  not 
thereby  destroyed.    Dy.  1 2?.  b. 

So,  if  a  devise  be  upon  condition  to  pay  5L  per  ann.  to  B.  and  if 
he  does  not  pay,  B.  may  distrain ;  it  shall  be  a  condition,  though  a 
distress  is  added.    Bend.  pi.  281.     Dy.  384.    Vide  post,  (N  10.  (s) 

(N  10.) 

(a)  Yet  words  of  sumyonhip  in  a  will,  shall  not  defeat  the  effect  of  words  import- 
ing a  tenancy  in  common,  but  shall  foe  referred  to  some  time,  as  the  death  of  the  t^ 
sant  for  hfe;  or  eren  to  the  death  of  the  testator,  though  a  construction  not  to  be 
adopted,  if  there  can  be  any  other.    4  Ves.  551. 

(o)  See  a  case  where  a  oodidl  made  that  estate  a  tenancy  in  common  which  the 
wai  had  made  knnt.    5Anst.  727. 

(p)  1.  In  wills,  conditional  limitations  are  all  either  contingent  remainders,  or  exe- 
cutory devises.  Doud.  755.  n.— 3.  And  a  conditional  limitation  cannot  be  implied, 
unless  necessary  to  OTectuate  the  intention.  4  Burr.  1929.  1  Blk.  607.  —  5.  And  if 
iw  the  grammatical  oonstmcdon  of  a  will  in  which  there  are  sereral  limitations,  a  con- 
ation annexed  to  a  particular  limitation,  extends  to  all  the  others,  yet  if  ^e  intention 
of  the  devisor  to  confine  it  to  the  particular  estate,  is  manifest,  it  shall  be  so  r»> 
strained,  l  T.  R.  346. 
[q)  Cro.Elis.l46. 

( r  )  A  condition  annexed  to  the  devise  of  an  estate  tail,  that  if  the  tenant  in  tail 
levy  a  fine,  or  lofier  a  reeoveiy  to  bar  the  entail,  the  remainder  man  in  fee  shall  enter, 
is  void,  nnce  an  estate  cannot  be  deprived  of  the  legal  incidents  annexed  to  it.  4  T.R. 
601. 

(•)  I.  It  laid  down  by  Lord  Talbot,  that  when  a  person  takes  upon  him- to  devise 
what  he  has  no  power  over,u|x>n  asnnpoation  that  his  devise  will  be  acmuesced  under, 
Qiaaeefy  will  compel  the  deykee,  if  lie  will  take  advantase  of  the  devise,  to  take  eo- 
tirdiy  but  not  partially  under  it;  there  being  a  tadt  condition  annexed  to  all  devises  of 
tins  nature,  thttt  the  devisee  do  not  disturb  the  dk^iosition  which  the  devisor  has  made. 
PomK.  89.  —  2.  A.  having  two  naugfatera,  B.  and  C.  devised  lands  whereof  he  was  te- 
nant 
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(N  10.)  What  not.  (/) 

,  But  where  the  intent  does  not  appear  to  be  to  make  a  condition,  words 
which  otherwise  make  a  conditi(Hi,  shall  not  be  construed  as  a  condition: 
as,  if  a  man  devises  land  to'  B.  paying  a  rent  of  6/.  per  ann.  to  A.  and  if 
it  be  in  arrear,  that  A.  shall  distrain ;  the  clause  of  distress  shews  that 
the  word,  paying,  was  not  intended  for  a  condition.  Dub.  8  Jac  1  RoL 
41 1. 1.  5.     Lane  56.     Vide  ante,  (S  9.) 

If  he  devises  rent  out  of  land  to  his  youneer  son,  for  his  education  in 
literature;  it  does  not  make  a  condition,  out  he  shall  have  the  rent 
though  he  be  not  educated  in  literature.  2  Leo.  154>.  8  Via.  378. 
pi.  16. 

If  he  devises  land  to  the  lessee  of  the  same  land,  for  a  longer  term, 
under  the  covenants  of  the  former  lease ;  those  words  do  not  make  a  con  • 
dition,  though  tlie  covenants  of  the  former  lease  determined  with  the  lease. 
R.  2  Leo.  33.     1  And.  179.     Poph.  8.     Cro.  El.  288. 

So,  if  he  devises  land  to  others,  upon  trust,  &c.  it  shall  not  be  a  con- 
dition, when  he  reposes  a  trust  in  the  devisee.  R.  Cro.  El.  288.  Mo. 
594..     Poph.  8.     Bend.  pi.  287. 

So,  if  he  devises  to  his  wife  paying  30/.  to  A.  and  that  she  shall  give 
bond  for  payment;  for  the  bond  was  not  necessary,  if  this  was  intended 
as  a  condition.     R.  1  And.  50. 

So,  if  he  devises  to  A.  and  gives  legacies  to  be  paid  out  c^  it ;  h  is 
only  a  trust.     R.  2  Lev.  249. 

So,  i^  by  construing  the  words  as  a  condition  the  remedy  will  be  de- 
feated, they  shall  not  be  taken  as  a  condition,  but  as  a  limitation;  as,  if 
land  of  the  nature  of  borough  English  be  devised  to  the  eldest  son  pay-^ 
ing  405.  to  his  other  children :  it  shall  be  taken  as  a  limitation,  and  the 
omer  children  may  enter  for  non-payment :  whereas  if  it  should  be  a  con- 
dition, the  eldest  son  himself,  who  was  heir,  would  take  advantage  of 
it     R.  Cro.  El.  205.     3  Co.  21.  a.     10  Co.  41.  a.    R.2Cro.  591.(tt) 

So, 

fuint  in  fee-ample  to  B.,  and  lands  of  which  he  was  only  tenant  in  tail  to  C.  It  was 
helci^  that  if  B.  claimed  a  share  of  the  entailed  lands,  she  must  relinquish  her  claim  to 
the  fee-simple  lands  devised  to  her ;  for  the  testator  having  di^sed  of  his  whole  estate 
amongst  his  children,  what  he  gave  them  was  upon  an  uaphed  condition,  that  they 
should  release  to  each  other.  2  Vend.  581.  3  Bro.  P.  C.  167.  4  T.  R.  741.— 5.  A 
person  by  articles  previous  to  his  marriage,  agreed  to  settle  lands  to  the  use  of  hijnself 
and  his  wife  for  their  lives,  with  remainder  to  the  use  of  the  hdrs  of  their  bodies.  He 
afterwards  made  a  settlement  which  was  not  pursuant  to  the  articles;  and  on  the  mar- 
riage of  his  son  settled  other  lands  on  him  in  the  usual  manner,  and  levied  a  fine  of  the 
lands  comprised  in  the  articles,  to  the  use  of  himself  in  fee.  By  this  will  he  devised 
part  of  those  lands  to  his  daughters,  and  the  rest  of  his  estates  to  his  grandson;  and 
neld,  that  the  grandson  bong  entitied  to  the  lands  comorised  in  the  articles,  should  he 
put  to  his  election,  whether  he  would  take  under  the  will,  or  the  articles.  Forrest.  176. 
-^  4.  But  where  a  will  is  void,  as  a  devise  of  land,  either  from  the  incapadty  of  the 
devisor,  or  from  its  not  being  properly  executed,  and  is  good  as  a  personal  estate;  the 
heir  may  take  a  legacy  imder  it  without  relinquishing  his  right  by  desccDt ;  because  as 
to' the  land  there  is  in  &ct  no  disposition  of  it,  and  consequently  no  election.  4  Cruise, 
1 77.  5  Atk.  695.  —  5.  But  where  the  h^  becomes  entitied  to  a  real  estate  by  descent, 
in  consequence  of  its  having  been  purchased  after  the  execution  of  his  fathers  will,  by 
which  interests  are  bequeathed  to  nim,  he  cannot  take  both,  but  must  make  his  deo- 
tion.  13  Ves.  909. — 6.  And  in  the  case  of  a  devise  to  the  heir  of  an  estate  which  he 
would  have  b^  descent,  if  no  will  was  made,  uid  to  another  person  of  an  estate  •f 
which  the  heir  is  seised  in  his  own  right,  tiie  h^  must  elect  GUb.  Eq.  Rep.  15. 
6  Ouise,  30.  S7. 

(t)  Vide  supra  (N  9.)  in  notis;  and  1  Blk.  576.    4  Burr.  2059.    1  Blk.  630. 

(«)  1.  In  consequence  of  die  doctrine  that  no  person  but  the  heir  can  enter  for  a 

conditiom 
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So^  if  a  man  devises  land  to  an  elder  son,  upon  condition  that  he  pay 

to  two  younger  sons,  &c.  and  that  they  for  non-payment  shall  enter.    R. 

1  RoJ.  411. 1.  28.     Cro.  El.  833.  920.     Mo.  644.     Noy.  51. 
So,  if  he  devises  to  a  younger  son,  paying  so  much  to  his  daughters, 

and  if  the  younger  son  dies  before  full  age,  to  the  eldest  son,  payings 

&cand  if  he  does  not  pay,  to  the  daughters ;  this  shall  be  a  limitation. 

R.  1  RoL  41 1. 1. 50.     Cro.  EL  376.     Ow.  112.     Gouldsb.  154. 

So,  if  a  devise  be  to  A.  and  B.  and  their  heirs,  provided  that  if  either 
of  them  dies,  the  survivor  shall  sell  for  payment  of  legacies ;  it  shall  be  a 
direction,  &c.  and  not  a  condition,  for  then  the  whole  would  be  defeated. 
R.  Cart.  3. 

So^  if  a  devise  be  to  A.  for  life,  or  in  tail,  provided  that  if  A.  marries 
without  consent,  &c.  it  shall  remain  to  B.  it  shall  not  be  a  condition,  but 
a  conditional  limitation,  upon  which  B.  may  enter  if  A.  marries,  &c.  R. 
2  Lev.  21.     Ray.  236.     1  Mod.  86.     1  Vent  202.  203. 

So,  in  all  cases  where  a  remainder  is  limited  to  another  upon  a  breach, 
or  &Llure  of  a  condition.  Per  Periam,  1  Leo.  283.  R.  2  Leo.  38.  Ow. 
S.55.     i  RoL  411.  1.30.45. 

As,  if  a  devise  be  to  A.  his  heir,  and  other  land  to  B.and  if  A.  molest 
B.  the  devise  to  him  shall  be  void,  and  B.  shall  enter ;  it  shall  be  a  limit- 
ation, and  not  a  condition.     R.  2  Mod.  7. 

So,  if  a  devise  be  to  a  woman,  provided  that  she  marries  and  has  issue 
by  one  of  the  name  of  S.  and  for  de&ult,  to  B.,  though  ihie  woman  takes 
an  estate  tail,  it  shall  be  a  conditional  limitation  to  S.  if  the  woman  dies 
not  havinff  issue  by  S.     R.  Sal.  570. 

Bat  a  devise  for  life,  or  in  tail,  upon  an  eicpress  condition,  remainder 
o?erto  another,  shall  be  taken  as  a  condition,  though  by  entry  for  the 
condition  broken,  the  remainder  will  be  destroyed :  as,  a  devise  to  A.,  in 
tail  upon  condition  that  he  do  not  alien,  and  for  de&ult  of  issue,  remain- 
der to  B.  in  fee.     Per  2  J.  1  RoL  412.  L  7. 

If  a  devise  be  to  a  woman  of  a  rent- charge  for  life,  and  if  she  mar- 
ries, that  his  executor  pay  her  100/.  and  the  rent  shall  cease,  and  return 
to  die  executor;  it  shall  not  cease  till  the  100/.  be  paid.  Per  2  J.  1  Mod. 
273. 

As  to  a  devise  for  payment  of  debts,  and  legacies.  Vide  Chancery, 
(S  A  3,  ace) 

As  to  a  devise  of  lands  to  be  sold.    Vide  Chancery,  (3  A  6.  7.) 

(Nil.)  Condition,  how  expounded. 

The  words  of  a  condition  shall  be  expounded  strictly :  as,  if  a  de- 
vise be  to  A.  B.  and  other  children  severally  in  tail,  provided  that  if  any 
child  dies  within  a^e  and  before  marriage,  his  part  shall  go  to  the  sur- 
vivors ;  if  A.  dies  oefbre  marriage,  ana  afterwards  B.  dies  before  mar- 
rnge;  though  his  part  which  accrued  by  the  will  survives,  yet  that  part 

condition  bn^en,  it  b  that  a  devise  to  the  heir  upon  a  condition  will  be  construed  a: 
Utatioii.  6  Cruise,  448.  —  2.  A  person  devised  his  estate  to  his  second  son  in  fee, 
ifon  oonditaon  to  pay  to  his  four  daughters  20/.  each  at  thar  full  age ;  and  held  a  oon*- 
<fatioa;  for  it  should  be  expounded  according  to  the  common  law,  where  it  was  not  ne- 
oMvy  to  expound  it  to  Uie  contrary ;  but  that  where  a  devise  was  to  an  eldest  son, 
ofMJii  such  a  condition,  if  it  should  be  expounded  to  be  a  condition,  it  would  be  void- 
sad  to  no  purpose,  for  it  would  descend  upon  the  eldest  son,  and  no  remedy  could  be 
bd  agBiDst  hini.    Cro.  Jac.  56. 

which 
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which  he  had  by  the  cleatli  of  A.  does  not  go  to  the  surviving  children. 
R.  2  Ver.  388. 

I  

(N  12.)  What  words  make  an  estate  by  implication. 

So  by  a  will  a  man  may  have  an  estate  by  implication,  where  such 
implication  is  necessary :  (x)  as  if  a  man  devises  a  house  to  his  son  and 
heir  (y)  after  the  death  of  his  wife ;  the  wife,  by  implication,  shall  have  it 
for  her  life ;  for  his  heir  cannot  take  till  her  death.  Vau.  262,  263.  R. 
per  all  the  J.  13  H.  7.  17.  b.     R.  Mo.  852,  853. 

So,  if  he  devises  to  A.  his  son  for  life,  and  after  the  death  of  A.  and 
his  wife,  to  the  next  heir  of  A.  the  wife  of  A.  takes  for  life.  R.  *  1  Lea 
257. 

So,  if  he  devises  to  all  his  sons  except  A.  and  if  all  his  sons  die  without 
issue,  to  B.  without  sayini^,  except  A.,  he  shall  take  in  tail  before  B.  shal 
have  it  in  remainder.    Dal.  44. 

l(  a  devise  be  to  A.  till  his  daughter  and  heir  attains  sixteen,  and  if 
the  daughter  dies,  B.  shall  have  it ;  the  daughter  takes  by  implication  for  * 
life.     3  Leo.  55. 

So,  if  he  has  two  daughters  his  coheirs,  and  devises  to  one  after  the 
death  of  his  wife;  the  wife  takes  by  implication  for  life.  R.  2.  ver. 
723. 

So,  where  the  implication  is  necessary,  the  devisee  may  take,  though 
he  takes  another  thing  or  land  by  express  words  in  the  same  will :  as,  if  a 
man  devises  goods  to  nis  wife,  and  after  the  death  of  his  wife  devises  his 
house  to  his  neir.     Vau.  263. 

.  (N  13.)  What  not. 

But  lands  do  not  pass  in  a  will  by  a  possible  and  constructive  impli« 
cation,  for  the  heir  shall  not  be  disinherited,  but  by  a  necessary  implica- 
tion :  as,  if  a  man  devises  that  A.  shall  have  his  lands  aft;er  the  death  of 
his  son  and  daughter  without  issue ;  the  daughter  does  not  take  an 
estate  by  implication.  R.  per  3  J.  Vau.  260,  261, 262,  &c.  Vide  post, 
(N22.) 

So)  a  devise  to  his  son  A.  of  Sofields,  and  also  I  will  that  my  bar- 
gains from  N.  my  son  A.  shall  enjoy,  and  his  heirs  for  ever,  and  for 
want  of  heirs  of  his  body,  to  remain  to  my  heir;  A.  shall  not  have  an 
estate  tml  in  Sofields  by  implication.     Vau.  262.     Cro.  Car.  368. 

If  A.  leases  part  of  his  liuid  to  a  stranger,  and  devises  to  his  wife  his 

(x)  The  implication  however  mutt  be  a  fdain  and  not  merely  a  poBoble  or  probable 
one ;  for  the  title  of  the  heir-at-law  bong  plain  and  obriousy  no  words  in  a  wiU  ou^t 
to  be  construed  in  such  a  manner  as  to  ddTeat  it,  if  they  can  have  any  other  Bifi;nifica- 
tion.  Willes,  141.  1  Ves.  J.  561.  —  9.  So  per  Lord  Eldon,  ^  with  regard  to  that  ex- 
pression *  necessary  implication,'  I  will  rq)cat  here,  what  I  have  before  stated  from  a 
note  of  Lord  Hardwicke's  judgment  in  Conyton  v.  Hillier;  that,  in  construing  a  will, 
conjecture  must  not  be  taken  for  implication ;  but  necessary  implication  means,  not 
natural  necessity,  but  so  strong  a  probability  of  intention,  that  an  mtention  contrary  to' 
that  which  is  imputed  to  the  testator,  cannot  be  supposed.'*     1  V.  &  B.  466. 

(«)  1.  It  was  formeriy  held,  that  a  devise  to  a  stranger,  after  the  death  of  the  devi- 
sors wife,  would  give  the  wife  an  estate  for  life  by  imimcation.  Cro.  EUz.  15.  —  9.  But 
this  determination  has  been  repeatedly  contradicted,  oecause  in  thn  case  two  implicap 
dons  arise,  the  one  that  the  testator  meant  that  his  Jands  should  go  to  his  wife,  the  - 
other,  that  they  should  descend  to  his  heir;  and  thcnrefore.the  implication  in  fevour  of 
the  wife  being  only  a  possible,  and  not  a  necessary  one,  the  title  of  the  heir  must  pre- 
vail.   6  Cruise,  906.    9  Lev.  907.    T.  Jones,  98.    J  Vem.  2U    Vaugh«  959, 

land 
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land  in  die  occupation  of  the  lessee,  and,  after  the  decease  of  his  wife, 
wills  that  it,  with  all  the  rest  of  his  lands,  shall  remain  to  his  younger 
son ;  the  wife  does  not  take  the  land,  not  leased,  for  life.  Vau.  206* 
Mo.  123. 

Or,  devises  one  acre  to  his  wife  f<fr  lif^  and  the  other  acre,  after  the 
death  of  his  wife,  to  a  stranger.     R.  2  Leo.  226. 

If  A.  has  100  acres  named  Jacks,  and  lets  a  house  and  40  acres  to 
B.  and  afterwards  devises  the  house  and  all  lands  called  Jacks  in  the 
tenure  of  B.  to  his  wife,  and  all  his  house  and  all  other  lands  named 
Jades  to  B.  after  the  death  of  his  wife;  she  shall  not  have  the  residue 
of  Jacks  for  her  life.    R.  2  Leo.  226.    Vide  ante,  (N  S.) 

If  a  man  devises  to  A.  for  life,  and  afterwards  that  the  land  shall  re* 
torn,  after  the  death  of  him  and  his  wife,  to  B.  and  the  heirs  of  his  body, 
who  was  not  heir  to  the  devisor ;  the  wife  takes  nothing,  but  his  heir 
shall  have  it  during  the  life  of  the  wife.     R.  2  Jon.  98.    2  Lev.  207» 

So,  if  a  term  be  devised  to  his  son  after  the  death  of  his  wife;  it  shall 
not  be  a  devise  to  the  wife^  but  goes  to  the  executors  in  the  mean  time. 
Per  3  J.  2  Cro.  75. 

So^  if  devised  to  his  executor  after  the  death  of  his  wife ;  for  the  exe- 
cator  shall  have  it  in  the  mean  time  as  executor,  though  not  as  l^atory. 
Per  Poph.  Yel.  Cont.  2  Cro.  75* 

If  he  devises  Underwood,  as  a  provision  for  younger  children,  for 
twenty  years  after  the  death  of  his  wife;  the  heir  sh^l  have  it  during 
the  life  of  the  wife.     R.  1  Ver.  22. 

If  a  man,  having  no  son,  but  two  daughters,  devises  part  of  his  lands 
to  his  wife  for  life ;  and,  by  another  part  of  his  will,  devises  all  his  lands 
after  the  death  of  his  w^e,  to  one  daughter  and  the  heirs  of  her  body ; 
the  wife  does  not  take  an  estate  by  implication  in  the  lands  not  limited 
ID  her  for  life :  for  the  words,  afl^r  the  death  of  the  vdfe,  are  satisfied 
\fj  the  limitation  of  the  jointure-lands  after  the  death  of  the  wife.  R. 
Eq.  1 1 5.     Pr.  Ch.  4S9.  452. 

So^  if  A.  has  two  daughters  by  different  venters,  and  devises  a  moiety 
of  his  land  to  his  wife  for  seven  years,  and  that  the  eldest  daughter  shaU 
enter  into  the  other  moiehr  at  her  marriage,  and  if  his  wife  be  enseint 
with  a  son,  that  the  son  shall  have  the  land,  if  enseint  with  a  daughter, 
that  she  shall  have  her  share  with  his  two  other  daughters ;  the  wife  is 
not  enseint;  she  enters  into  a  moiety,  and  within  the  seven  years  the 
eldest  daughter  marries,  and  enters  into  the  other  moiety;  and  within 
the  seven  years  the  youngestdajighter  dies  withoutissue;  the  eldest  daugh- 
ter shall  liave  only  a  moiety  and  not  three  parts,  for  the  heir  of  tlie  whole 
bbodshall  havetfaeother  moiety.  1  And.47.  Dy.  S42.a. Vide  post,(N22.) 

80  an  estate  does  not  pass  in  a  will  by  implication,  when  by  such  con- 
struction bis  estate  expressly  given  would  be  destroyed.  1  Sal.  226. 
Vide  ante,  (N  6.) 

So^  no  one  shall  be  tenant  in  tail  by  implication,  when  a  devise  is 
made  to  him  expressly  only  for  life.    2  Ver.  451.    £q.  Ca.  128. 

(N  14.)  What  words  make  cross-remainders. 

If  a  man  devises  lands  to  divers  persons  and  the  heirs  of  their  bodies, 
and  if  they  all  die  without  issue  01  them  or  any  of  them,  remainder  to 
A. ;  they  all  have  cross-reknainders  in  the  part  of  each,  so  that  A. 
shall  take  nothimz  in  remainder  till  each  is  dead  without  issue.  R.  Dy 
SOS.  b.    Adm.  Hob.  SS. 

Vol.  IV,  N  So, 
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SQ).  iChe  devise^  Blackacre  to  B.  and  his  heirs,  and  Whiteacre  to 
A.  2^nd  his  heirs^  and  that  the  survivor  shall  be  heir  to  the  otheri  if 
either  of  them  dies  without  issue;  B.  and  A.  have  cross-remainders 
upon  the  death  of  the  one  or  the  other  without  issue.  R.  2  Cro.  695. 
.  So,  if  a  devise  be  to  A.|  B.  and  C,  and  if  any  of  them  dies  before  th^ 
others,  the  others  shall  be  heirs  to  him,  equally  to  be  divided,  and  if  all 
die  without  issue,  to  D.  &c«,  each  has  an  estate  tail.  R«  2  Cro.  448. 
8  Leo.  19. 

So,  if  devise  be  to  his  two  daughters  and  their  heirs,  and  if  they  die 
without  issue,  all  the  same  lapds  to  B ;  they  are  cross-remainders  to  the 
daughters ;  for  the  intent  appears,  that  B.  shall  not  take  till  both  die. 
wiUiDut  issuer  and  then  the  whole  land.  R.  Ray.  453.  2  Jon.  172. 
Pol  425,  434.     Skin.  18.  (2). 

(N  15.)  What  not. 

But  where  each  takes  an  express  ^nd  several  estate  by  the  devise, 
there  shall  not  be  cross-remainders  by  implication :  as,  if  a  devise  be  of 
a  house  to  A.  and  his  heirs,  another  to  B.  and  his  heirs,  another  to  C. 
ond  his  heirs,  an4  if  they  all  die  without  issue,  the  houses  shall  remain 
to  D.  If  A.  dies  without  issue,  his  house  shall  go  immediately  to  D. 
arid  there  shall  be  no  cross-remainder  to  the  survivors.  R.  Per  3  J. 
Lea  dub.  2  Qro.  656. 

.  So,  if  a  man  devises  to  A.  and  B.  for  their  lives,  remainder'to  their 
two  sons,  and  their  heirs  equally,  and  each  to  be  heir  to  the  other ;  and 
if  both  die  without  issue,  remainder  to  D.  If  either  dies  without  issue, 
his  part  shall  ^  to  D.  R.  cont  4  Leo.  14.  R.  ace.  2  RoL  416. 1.  25. 
but  it  was  demed»  Ray.  4^5.  &  Pol.  434. 

If  he  devise^  to  A.  bis  eldest  daughter  and  her  heirs  a  Ijiouse,  another 
to  B.  his  youngest  daughter  and  her  heirs,  and  if  she  dies  before  1 6, 
livinff  A.,herhoi^e  shaU  be  to  A.  and  if  A.  dies  without  issue,  living  B., 
her  house  shall  be  to  B.  and  if  both  die,  having  no  issue,  all  the  houses 
shall  be  to  others;  if  B.  dies  after  16  without  issue,  A.  shall  not  have 
it,  for  they  are  not  c^ross-remainders.  R.  per  3  J.  iJy.  330.  b.  (Vide. 
2  Jon.  173.) 

If  a  devise  be  to  his  two  daughters  and  their  issue,  and  for  default  o^ 
such  issue  to  B.  they  are  not  cross-remainders  to  the  issues ;  for  they, 
have  a  joint-esate  fpr  life,  with  several  inheritances ;  and  upon  death, 
though  the  one  h^  issue^  the  part  of  the  other  shall  go  to  B.     R.  2, 
Ver.  545,546. 

.  So,  where  several  devises  are  made  to  three  {a)  or  n^ore,  there  never 
shall  be  cross-remainders  to  the  survivors,  witnout  express  words,  for, 
the  confiisioA  fmd  uncertainty.  Per  pod.  2  Cro.  656.  Adm.  PoL  434. 
Skin.  20.  (ft)* 

As, 

-.  ■  fc  — ^- —  ^ 

(«)  Vide  (N  15.)  in  notia. 

{a)  CroflMemainden  flhall  not  be  raised  between  two  penons  withput  words  creatingt 
a  necessaiy  iiQplication.    Sh.  969.    1  Atk.  579.^ 

(5)  I.  "Rie  rule  formerly  was,  that  cross-remainders  should  never  be  implied l)etween 
more  than  two  pefsons;  and  for  two  reasons;  one  to  prevent  as  w^  the.  confusion 
which  it  was  sf^d  would  follow,  from  the  divi8if>n  of  an  estate  among  m^mV)  as  the  un-. 
certainty  which  would  arise  whether  the  surviving  shares  should  vest  in  them  as  joint- 
tenants  or  tenants  in  commoH/and  for  what  estate;  the  othei*  to  avoid  the  splitting  of 
tenures.  1  Saund.  185.  n.  (6).  1  Vent.  224. — ».  The  rule  now  is,  that  wherever  cross-, 
remainders  are  to  be  raised  between  two  and  no  more,  the  presumption  is  in  flavour  of, 

cross- 
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A^  if  a  devise  be  to  three  sons  severally  in  tail,  and  if  any  one  diei) 
without  issuei  the  survivors  shall  be  each  others  heir.    Dub.  &tv«  92. 

(N  16.)  What  words  make  an  executory  devise,  (c) 

If  a  devise  be  to  A.  upon  a  contingency  or  condition  precedent,  A. 
takes  nothing,  but  by  way  of  executory  devise  {d)  when  the  contingency^ 

&C. 


oosMmmndere ;  where  thev  are  to  be  raised  between  more  than  two,  the  presump^ 
tioo  it  aguost  cross-femainders ;  which  presumption,  howerer,  may  be  rebutted  by 
voids  or  circumstances,  whereby  an  oppotite  intention  is  expressed  or  can  be  inferred* 
4T.  R.  7ia  Gowp.  777.  2jSa8t,47.  n. — 3.  See  cases  m  which  cross-remainders 
were  hnptied.  4  T.  R.  710.  Cowp.  31.  797.  8  East,  SS.  S  East,  6S8.  1  Dow.  3S4. 
1  Taont.  SJ4.  LoA.  445.  6  T.  R.  30.  17  Yes.  64.  2  Cox,  8.  Cooper  257.— 4.  And 
see  a  case  in  which  diqr  were  not  implied,    i  East,  229. 

(e)  Vide  in  Estate  (B  16.)  (B  17.)  tor  the  learning  of  executory  devises. 

[a)  1.  An  executory  dense,  says  Mr.  Feamej  is  defined  to  be  a  devise  of  a  future  in^ 
terest  in  lands,  not  to  take  effect  at  the  testator's  death,  but  linnted  to  arise  and  vest 
ojKm  some  future  contingency.    Fearne,  381.— 2.  This  is  the  definition  commonly 
cnren  of  an  executory  devise.     It  comprehends,  indeed,  every  species  of  an  executory 
oerise ;  but,  at  the  same  time,  it  is  not  confined  to  executory  devises  only ;  it  includes 
efoy  kind  of  contingent  interest  in  lands  given  by  devise,  (for  every  contingent  interest 
ontst  necessarily  be  future ;)  now  eveiy  contingent  interest  in  lands  limited  by  devise, 
is  not  an  executory  devise,  for  some  contingent  interests  by  devise  are  contingent  re^ 
manders;  therefore  such  a  definition  must  be  considered  as  defective  in  point  of  pre- 
ogon  and  accuracy.   Id.  385. — 3.  He  then  defines  it  strictly  to  be  sudi  a  limitation  of 
a  future  estate  or  mterest  in  lands  or  chattels,  (though  in  the  case  of  chattels  personal, 
it  is  more  properly  an  executory  bequest,)  as  the  law  admits  in  the  case  of  a  will, 
tboogh  contrary  to  the  rules  of  limitation  in  conreyances  at  common  laW.    It  is  only 
aa  indulgence  allowed  to  a  man's  last  will  and  testament,  where  otiierwise  tiie  wonu 
of  the  ml  would  be  void ;  for  wherever  a  future  interest  is  so  limited  by  devise^  as  to 
^  within  the  rules  laid  down  for  the  limitation  of  contingent  remainders,  such  an  in>- 
terest  is  not  an  executory  devise,  but  a  contingent  remamder.  Ibid.  386. — 4.  These 
roles  and  distinctions  he  discusses  in  the  first  section  of  his  first  chapter.*- 5.  fai  die 
second  section  he  shews,  that  if  a  particular  estate  of  freehold  is  first  devised,  capable 
in  its  own  nature  of  supporting  a  remainder,  followed  by  a  limitation,  which  is  not 
iminediately  connectea  with  or  does  not  immediately  from  tiie  expiration  of  the 
psnicniar  estate  of  fi'eehold,  the  latter  limitation  is  incapable  of  taking  effect  as  a  re- 
mnnder,  but  may  operate  as  an  executory  devise,  if  confined  to  the  requisite  limits  of 
time. — 6.  In  Ms  third  section  he  (KsHnguuhes  executory  devises  into  three  kinds,  two* 
relative  to  real,  and  the  third  relative  to  personal  estate  only.    And  explains  the  first 
sort  to  be,  where  the  devisor  departs  with  the  whole  fee  simple,  but,  upon  some  con* 
tingency,  cjnalifies  that  disposition,  and    limits  an  estate  on  that  contingency:  die 
second  to  be,  where  the  devisor  does  not  depart  with  the  immediate  fee,  but  permits  it 
to  descend  to  his  hdr,  and  on  the  happening  of  a  future  event  devises  it  to  another 
person. —  7.  And  in  ius  fourth  section  explains  the  third  sort ;  comparing  all  that  re* 
otcs  to  chattels,  to  be,  where  a  term,  or  any  personal  estate,  is  bequeathed  to  one  foi 
life,  or  otherwise,  and  tStet  the  decease  of  the  devisee  or  legatee  for  life,  or  some  other 
contingency  or  period,  u  given  over  to  another  person.  —  8.  The  ^dt  and  last  section 
of  hb  first  chapter  contains  observations  on  ^me  circumstances  relative  to  the  degree 
or  ^oality  of  the  property  acquired  by  persons  taking  a  limited  or  restricted  interest  for 
iifem  chsittels,  under  testamentary  dispositions  or  limitations  of  trusts. —  9.  In  his  se- 
cond chapter  the  general  qualities  of  executory  devises  are  considered ;  and  in  the  first 
section  it  is  shewn,  that  an  executory  devise  differs  fix>m  a  contingent  remainder,  firsts 
because  an  executory  devise  is  admitted  only  in  last  wiUs  and  testaments ;  secondly, 
beoiise  an  executory  devise  respects  person^  estates  as  well  as  real ;  thirdly,  becanae 
to  executory  devise  requites  no  prececnn^  estate  to  support  it ;  fourthly,  because  when 
say  estate  precede^  an  executory  devise,  it  is  not  nece^ary  that  the  executory  devise 
diooki  vest  when  such  preceding  estate  determines ;  and,  fifthly,  wliich  is  considered  to 
be  the  great  and  essential  difference,  because  an  executory  devise  cannot  be  pfevested 
or  destroyed  by  any  alteration  whatsoev^  m  the- estate  out  of  which,  or  after  which  it 
is  limited. — 10.  The  second  section  contains  an  exemplification  of  the  last  position  by 
die  case  of  a  limitation  to  T.'in  fee  simple,  and  if  T.  should  die  without  issue,  living 
W^  to  W.  and  bis  heirs ;  in  this  case  T.  cannot  bar  the  limitation  over  to  W.— •  1 1 
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&c«  happens;   for  in  the  mean  time  he  has  only  a  possibility:  as,  if  a 
mim  devises  to  his  son  in  fee,  and  if  he  dies  in  the  life  of  A.  then  to  A. 

A.  shall 

- 

In  the  third  section  it  is  shown,  that  executory  devises  or  bequests  in  chattels  are 
equally  secure  as  on  real  estates,  against  the  disposition  of  the  first  devisees  or  l^atees, 
— 12.  But,  in  the  fourth,  that  a  release,  from  the  person  decidedly  entitled  tb  the 
future  executory  interest,  to  the  first  taken  entitled  to  and  in  the  possession  of  the 
antecedent  limited  interest,  will,  dischaige  that  fiiture  executory  interest. —  1  J.  In  the 
fifth,  that  a  recovery  bv  a  tenant  in  fee  umple  will  not  bar  an  executory  limitation 
subsequently  limited;  but,  when  an  estate  tail  is  first  limited,  and  then  an  executory 
or  conditional  limitation  is  made  upon  that  estate,  a  recovery  suffered  by  the  tenant  in 
tail  will  bar  such  executory  or  conditional  limitation. — 14.  In  the  fifth,  that  this  privi- 
lege of  executory  devises,  which  exempts  them  from  being  barred  or  destroyed,  is  the 
foundation  of  an  invariable  rule,  that  the  contingency  on  which  an  estate  of  this  sort 
is  permitted  to  take'  effect,  is  such  as  must  luuppen  widiin  a  short  space  of  time,  such 
as  a  life  in  being,  and  a  few  years  after. — 15.  Tne  third  chapter  treats  of  executory 
estates,  hndted  upon  a  failure  qfsheirs  or  istue  ;  and  in  the  first  section  it  is  shown,  that 
wherever  an  executory  devise  is  limited  to  take  effect  after  a  dying  without  heirs,  or 
without  issue,  subject  to  no  other  restriction,  the  limitation  is  void. — 16.  And,  in  the 
second,  that  Uie  like  rule  holds  in  the  limitation  of  a  term  or  personal  estate. — 17.  In 
the  third,  that  the  limitation  of  a  personal  estate  to  one  in  tail,  vests  the  whole  in  him. 
.—18.  But,  in  the  fourth,  that  though  a  devise  over  after  a  ipng  without  heirs,  is  in 
general  void,  this  rule  is  not  without  excq>tion ;  for  if  the  person  to  whom  the  limit- 
ation over  is  made,  be  a  relation  of,  and  capable  of  being  collateral  hdr  to,  the  first 
devisee,  the  first  devisee  takes  only  an  estate  tail.-— 19.  In  the  fifth,  that  if  a  devise  to 
.one  and  his  heirs  be  followed  by  an  executory  devise  over,  limited  to  take  place  on  an 
event  which  must  happen  withm  the  compass  of  a  life  in  being,  the  executory  devise 
.  over  is  good.— 20.  And,  in  the  sixth,  that,  on  the  same  principle,  where  the  dj^ng 
without  issue  is  restrained  to  the  period  of  a  life  in  being,  an  executory  devise  limited 
therdn  will  be  good. — 21.  And,  in  the  seventh,  that,  in  these  instances,  an  executory 
devise  of  a  term,  and  the  limitations  of  the  trusts  of  a  term,  are  governed  by  the  same 
rules. — 22.  In  the  eighth,  that  by  the  foregoing  prindple,  an  executory  devise  over  to 
take  effect  on  the  decease  of  the  first  devisee  without  issue,  is  good,  if  the  dying  without 
issue  be  confined  to  the  compass  oftwenty-one  years  after  the  period  of  a  lite  in  being. — 
23.  In  the  ninth,  that,  in  executory  devises  of  terms  for  years  or  other  [Personal  estates, 
the  Court  of  Chancery  has  very  much  inclined  to  lay  hold  of  any  woras  in  the  will  to 
tie  up  the  generally  ot  the  expression  of  '  dying  without  issue,*  and  confine  it  to  dy- 
ing without  issue  hving  at  the  time  of  the  person's  decease.  —  24.  But,  in  the  tentn, 
that  in  the  case  of  a  rral  estate,  it  seems,  the  construction  is  generally  otherwise.— 
25.  In  the  eleventh,  that  in  cases  of  personal  estates,  where  such  restrictive  circum- 
stances as  have  been  mentioned  i^pear,  it  matters  not  whether  the  term  or  other  per- 
sonal estate,  be  limited  to  the  first  devisee  or  legatee  indefinitely,  or  for  life  expressly, 
or  to  him  and  his  heirs,  or  the  heirs  of  his  body,  or  to  his  issue  or  children,  as  the  re- 
striction is  equally  valid  under  any  of  these  circumstances,  and  eives  efiect  to  the  limit- 
ation over. — 26.  And,  in  the  twelfth,  that  in  the  construction  ofthese  cases,  the  general 
rule  appears  to  be,  that,  although  in  the  limitation  of  personal  estate,  after  a  dying 
without  issued  the  words  *  dying  without  issue,'  shall  not,  without  the  concurrence  of 
any  other  circumstance  of  intention,  signify  a  dyin^  without  issue  then  living,  even 
though  the  limitadon  is  in  the  nature  of  an  estate  tail,  by  implication  only ;  yet,  on  the 
other  hand,  they  shall  not,  where  there  is  any  other  circumstance  of  intention,  import 
an  indefinite  failure  of  issue,  even  though  the  limitation  is  in  the  niture  of  an  express 
estate  tail. — 27.  In  the  thirteenth,  that  with  respect  to  the  validity  of  the  limitation 
over,  it  is  the  siune  thing  in  devises  of  personal  estate  whether  the  first  devise  be  to  one 
for  life  expressly,  and,  it  he  die  without  issue,  remainder  over;  or,  to  one  indefinitely, 
and  if  he  die  without  issue,  remainder  over.  And  that,  if  there  be  any  di£ferences  in 
the  cases,  it  may  be  that  though  in  the  latter  case,  where  there  are  no  restrictive  dr- 
cumstances  to  confine  it  to  a  devise  without  issue  then  living,  the  whole  vests  in  the 
first  devisee ;  yet  in  the  former,  it  might,  perhaps,  in  some  instances  at  least,  be  con- 
sidered as  returning  to  the  executors  or  personal  representatives  of  the  testator,  after 
the  death  of  the  tenant  for  life.— 28.  In  the  fourteenth,  that,  though  an  executory 
devise  in  tail  or  in  fee  to  one  m  cue  after  a  dying  without  issue,  b  void;  yet  an  ex- 
ecutory devue  for  life  to  one  in  esse,  to  take  place  after  a  dying  without  issue,  may  be 
good. — 29.  In  tlie  fourth  chapter  are  considered  other  matters  relating  to  execiuny 
devites;  and,  in  the  first  section,  it  is  shovn  that  if  a  term  be  devised  to  one  for  Hf^ 
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A.  shall  take  when  the  son  dies  (if  it  be  in  his  life  time)  by  exeeutory 
devise,    R.  2  Cro.  590.    Vide  Springing  Use,  in  Uses,  (K  7.) 

A  devise' 

and  afterwards  to  the  heirs  of  his  body,  these  words  are  generally  words  of  hmitadon 
md  the  whole  vests  in  the  first  taken ;  but  that  if  there  appears  any  other  circumstance 
or  daiue  in  the  will,  to  show  the  intention  that  these  words  should  be  words  of  pur-  . 
dnte,  and  not  of  limitation,  the  ancestor  takes  for  life  only,  and  hb  hdr  will  take  by 
purchase.— 90.  In  the  second,  that  an  executory  devise  to  a  person  not  m  ew«,  if  con- 
fined to  take  effect  within  the  limits  before  expressed,  is  now  hdd  to  be  good. — 51.  In 
the  third,  that  the  limitations  of  an  estate /nir  coder  vie^  in  such  a  manner  as  would 
pre  an  estate  tail  in  lands  of  inheritance,  do  not  confer  an  estate  tail  properly  so  called, 
or  operate  by  way  of  executory  devise,  but  conv^  to  the  party  an  estate  of  freehold- 
descendible  to  the  heirs  of  his  body ;  and  a  limitation  over  ta  take  effect  on  failure  of 
nch  heirs,  is  a^ood  remainder.    That  any  person  entitled  for  the  time  being  under 
the  first  limitation,  may  dispose  of  the  whole,  and  bar  both  the  isslie  and  the  remain- 
ders over,  by  deed,  surrenoer,  or  even  articles ;  and  if  he  make  no  such  disposition  of 
the  land,  the  person  in  remainder  will  be  entitled  to  it  on  the  expiration  of  the  first 
estate. — 5S.  In  the  fourth,  that  any  limitation  in  fiiture,  or  by  way  of  remainder,  of 
lands  of  inheritance,  which  in  its  nature  tends  to  a  perpetuity,  even  although  there  be 
a  preceding  vested  fipeehold,  so  as  to  take  it  out  of  tne  description  of  tux  executory 
dnise,  is,  by  our  courts,  considered  void  in  its  creation. — 33.  In  the  fifth,  that  when- 
erer  one  limitation  of  a  devise  is  taken  to  be  executory,  all  subsequent  limitations, 
most  likewiae  be  so  taken. — 34.  In  the  sixth,  that,  notwithstanding  the  rule  that  if  one 
fiinitation  be  executory,  every  subsequent  one  must  be  so  likewise;  yet  a  preceding  ex- 
ecutory limitation  may  be  uncertain  and  contingent,  when*  a  subse^ent  limitation, 
tfaou^  it  be  to  take  ^ct  in  fiiture,  may  not  be  uncertain  or  conditional,  (otherwise 
than  m  respect  of  the  poasilnli^  of  its  expiration  before  the  formic:  vests  or  fails,)  but 
may  be  so  umited  as  to  take  eroct  either  in  default  of  the  precedix^  limitation  taking    , 
cfet  at  all,  or  by  way  of  remainder  after  it,  if  that  should  take  effect. — 35.  In  the 
sefcnd^  that  when  a  devise  is  made  after  a  preceding  executory  or  contingent  limit-  . 
nioo,  or  upon  a  condition  annexed  to  a  preceding  estate,  then,  though  that  preceding 
fiantation  or  estate  should  never  take  effect  or  arise,  the  remainder  over,  speaking 
merally,  wiU  nevertheless  take  place. — 56,  In  the  eighth,  that  whatever  number,  of 
nmit^tions  there  may  be  after  the  first  executonr  devise  of  Uie  whole  interest,  any  one 
of  Aem  which  is  so  limited  that  it  must  take  effect,  if  at  all,  within  twenty-one  years' 
after  the  period  of  a  life  then  in  being,  may  be  good  in  event,  if  nq  one  of  the  pre- 
cafine  executory  limitatibns,  which  would  carry  the  whole  intezest,  happens  to  vwt : 
but  if  the  preceding  executory  Umitation  does  not  carry  the  whole  interest,  a  subse- 
ooent  one  does  not  necessarily  fail,  if  the  preceding  limitation  takes  effect.— 37.  In 
die  nin^,  that  when  there  is  a  preceding  vested  limitation,  and  a  fiiture  estate  or  inte- 
rest is  linuted  to  take  eBkct  at  too  remote  a  period ;-  or  where  there  is  no  preceding 
finntatioiiy  and  a  fiiture  estate  or  interest  is  immediately  limited  to  take  eroct  at  too 
remote  a  period;  the  fiiture  limitation  is  void  in  its  creation,  and  no  subsequent  acd- 
dent  can  make  i^  good. — 38.  In  the  tenth,  that  when  an  estate  of  freehold  is  limited, 
with  a  lintntation  over  by  way  of  remainder  over  in  contingency,  and  die  estate  of  free- 
hold, (as  by  the  death  of  the  devisee  in  the  testator's  life  time,)  becomes  incapable  of 
taking  elKct,  and  the  limitation  over  is  in  contingency  at  the  testator's  disease,  that 
finiitm>n  w31  have  effect  as  an  executory  devise. — 39.  In  the  eleventh,  that  though  it 
ooDcBtion  to  determine  an  estate  tul  as  to  a  particular  person  only,  is  void;  it  has 
been  held,  that  a  rent  may  be  granted  on  a  condition  to  cease  during  ^e  non-age  of 
of  any  heur  of  the  grantee.—  40.  In  the  twelfth,  that  a  rent  de  novo  may  be  granted  to 
commence  infiduro,  and  offices  and  dignities  may  be  granted  by  the  king,  to  com- 
nence  m  futuro, — 41.  In  the  thirteenth,  that  estates  shall  not  cease  as  to  part,  and 
vert  and  revest. — 48.  In  the  fi>urteenth,  that  it  was  formerly  held,  Uiat  when  an  ex- 
ecntofy  devise  is  made  per  ver6a  de  jfrasend  ;  that  is,  when  the  devisee  is  mentioned 
as  a  penon  in  present  existence,  and  the  commencement  of  the  estate  was  not  ex- 
preHly  defined  to  a  fiitiire  pericNi,  there  the  devisee  must  be  a  person  capable  at  the 
death  of  the  devisor,  or  otherwise  the  devise  will  be  void,  but  this  doctrine  is  now  ge- 
nerally exploded.— 43.  In  the  fifteenth,  that  whenever  there  is  an  executoiy  devise  of 
a  real  estate^  and  the  fireehold  is  not  in  the  mean  time  disposed  of,  the  fi^ehold  and 
iaheritanoe  descend  to  the  heir.— 44.  But,  in  the  sixteenth,  a  devise  of  all  the  rest  and 
residue  of  the  real  estate  will  pass  the  profits  as  well  firom  die  testator's  decease,  up  to 
the  time  of  the  estate's  vesting,  as  from  the  determination  of  the  first  estate,  to  the 
nsmg  of  a  subaequent  one.— 45.  In  the  seventeenth,  that  where  there  is  no  residuary 
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A-^tevlse  to  the  eldest  sdo  ahd  his  heirs^  and  if  hd  does  not  pay  suiA 
and  sucli  legacies,  to  the  legatees  and  their  heirs ;  it  takes  effect  as  to 
them  as  an  executory  devise,  for  his  heir  does  not  take  by  the  devise* 
R.  Cro.  EL  920.  Van,  271. 

6o»  if  a  devise  be  to  A.,  to  commence  at  a  time  after  the  testator's 
d^th,  and  there  is  no  devise  to.  ajny  one,  so  that  it  descends  to  the  heir 
in  the  mean  time ;  this  takes  effect  as  an  executory  devise ;  for  it  cannot 
be  a  remainder,  there  b^ing  no  particular  estate  on  which  it  depends. 
Vau.f69. 

As,  if  a  devise  be  to  an  infant  en  ventre  sa  mere :  for  till  the  birth,  the 
devise  does  not  take  effect.    2  Mod.  9.     1  Sal.  229.    Vide  ante,  (I) 

So  a  devise,  to  the  daughter  ot  B.  who  shall  marrv  a  Norton  within 
fifteen  years,  is  good,  bv  way  of  executory  devise.     K.  Ray.  83. 

So  a  devise  from  Michaelmas  for  fifteen  years,  remainder  to  A.  and 
his  heirs ;  if  the  devisor  dies  before  Michaelmas,  the  remainder  will  be 
good,  for  it  descends  to  tlie  heir  in  the  mean  time.  R.  Cro.  £1. 878. 
Noy.  4S. 

So,  a  devise  till  A.  attains  the  a^e  of  twenlr-one  years^  and  th^i  to 

A.  and  his  heirs,  and  if  A.  dies  before,  to  tne  heirs  of  the  body  of 

B.  as  diey  shall  attain  their  respective  a^es  of  twenty-one  years ;  if  A. 
dies  in  the  life  of  B.  yet  the  heir  of  B.  if  he  be  of  fiill  age,  shall  take 
at  tlie  death  of  B.  by  executory  devise.     Semb.  2  Mod.  291. 

So,  if  a  devise  be  to  commence  within  the  compass  of  a  life,  it  will 
be  good :  as,  if  husband  and  wife  seised  of  a  copyhold  and  to  the  heirs 
of  Uie  husband ;  he  surrenders  to  tlie  use  of  his  will,  and  devises  to  the 
heirs  of  the  body  of  his  wife  if  they  attain  the  age  of  fourteen  years^ 
remainder  to  A.  and  the  wife  has  issue  by  a  second  husband  which  attwis 
the  ace  of  fourteen ;  the  devise  to  him  shall  be  good  by  way  of  execu* 
tory  devise.  Per  Twisd.  and  Keeling,  contra  Morton  and  Wind.  Ray. 
16S.     1  Lev.  135. 

A  devise  of  such  land  to  A.  the  ddest  son,  such  to  B.,  and  such  to 

C.  and  if  any  of  them  diei  his  estate  shall  remain  to  the  others,  shall  be 
a  good  executory  devise;  and  the  part  of  the  eldest  is  not  merged  by 
descent  of  the  reversion.     R*  2  Lev.  202. 

So,  if  a  devise  be  to  commence  within  the  compass  of  a  lifo  or  lives. 
1  SaL  229. 

Or,  within  twenty,  or  thirty  years.     I  Sal.  229. 

As,  a  devise  to  A.  for  fifteen  years,  and  afterwards  to  the  first  son  of 
B.  Ray.  If  the  testator  shows^  that  he  intends  it  injututo^  and  not 
inpnesenii.     1  Sal.  229. 

devise^  or  other  pardeular  diiposition  of  them,  the  profits  of  penonal  estate  between 
the  death  of  the  testator  and  the  vesting  of  an  executory  estate,  or  between  the  deter- 
mination of  the  first  limitation,  and  the  vesting  of  a  subsequent  on^  will  accnmulate» 
for  the  benefit  of  the  person  next  to  take  by  virtue  of  the  umiitations.  See,  however 
3  Bro.  C.  C  58|  4Bro.  C.  C.  144;  and  8  Roper's  Leg.  800.— 46.  But,  iti  the 
eighteenth,  when  an  absc^te  propertjr  in  lands  is  giren,  and  a  pardeular  mterest  in  the 
mean  time,  till  the  devisee  comes  of  agis,  the  estate  vests  in  hmi  immediately,  subject 
to  the  particular  interest -—  47.  In  the  nineteenth^  that  posnbilities  of  personal  estates 
are  devisable  and  assignable  in  equity. — 48.  In  the  twentieth,  that  an  executorr  in- 
terest, whether  in  real  or  personal  estate,  is  transmissible  to  the  representatives  or  the 
devisee^  when  such  devisee  dies  before  the  conttngeney  lu^pens. — 49.  In  the  twenty- 
first  and  lasl*  duit  in  cases  of  contingent  or  executory  mteretts,  die  Cburt  of  Ghancer^f 
will  interfere  in  behalf  of  the  persons  entitled  to  such  intereits,  to  prevent  unt«ason- 
ebl»  wavte  beiiv  ooOWMed  fcy  the  tenants  in  possession. 

(N  17.) 
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(N170  What  riot*  <e> 

dut  a  devise  does  not  Operate  as  an  executory  devise^  but  ibr  heces* 
sity:  and  therefore,  where  a  man  devises  to  A.  for  life,  and  if  he  dies 
without  issue  living  at  his  death,  to  B.  it  shall  be  a  contingent  remainder 
to  B^  and  not  an  executoi-y  devise.  R.  Ray.  29*  1  Sid.  47.  1  Lev.  11. 

Or,  devises  to  another  upon  a  contingency,  without  any  previous 
estate  to  him ;  if  there  be  a  precedent  estate  for  life  to  another,  which  i^ 
sufficient  to  support  the  contingent  remainder^  it  shall,  never  be  con- 
strued an  executory  devise,  but  a  remainder.     Per  Etale,  2  Sand.  388. 

So,  it  shall  not  be  an  executory  devise,  where  there  is  an  express  de- 
mise of  the  same  lalid  precedent.  Per  Wind.  Ray.  104.  If  there  be  a 
particular  estate  precedent.    D.  4  Mod.  284w     Skiiu  4S1. 

As,  if  a  devise  be  to  A.  for  Ufe  without  impeachment,  and  if  he  has 
issue  male,  to  such  i^sue  male  and  his  heirs;  if  he  has  not,  to  B.  and 
his  hdrs ;  here  being  a  freehold,  the  devi&e  to  the  issue  hide  shall  not 
be  executory,  but  a  contingent  remain(|er*    R.  1  Sal.  224. 

So  a  devise  by  words  deprcesetiti  shall  not  be  taken  as  an  executory 
devise :  as,  I  sive  the  inheritance  to  the  heir  of  A.,  and  A.  is  living  at 
the  deatli  of  Uie  testator.  1  Sal.  226. 

So,  if  a  man  devises  to  A.  for  years,  and  afterwards  gives  the  inheri 
tance  to  the  heirs  males  of  A^,  for  it  is  a  device  per  verba  de  praesenti^ 
and  limited  as  a  renuiinder.     R.  1  Sal.  226. 

Or,  to  A.  for  ten  years,  and  then  to  the  first  son  of  A.  and  the  heirs 
knale  of  his  body.     R.  1  Sal.  229. 

So  an  executory  devise,  after  the  death  of  any  one  without  issuer  is 
void.  1  Lev.  136.  Ace.  1  Sal.  229.  Cont;  perVau.  270.  Forest. 
262.  ace. 

But  if  A.  be  tenant  in  tail,  the  reversion  to  B.  in  fee ;  a  devise  by 
B.  to  another  when  A.  dies  without  issue,  is  good.  1  Sal.  233.  4  Mod* 
316.  319.     Forest.  262.  267.  268. 

If  the  contingency  upon  which  the  executory  devise  is  to  commence 
becomes  impossible,  the  devise  will  be  void.    R.  2  Mod.  Ca.  347. 

When  a  remainder  shall  be  contingent,  or  vested.  Vide  Estates, 
(Bl6.  17.) 

(N  18.)  What  words  give  a  present  estate. 

If  a  man  devises  to  A.  until  B.  attains  his  age  of  twen^-one  years, 
and  Chen  to  B.  and  his  heirs ;  B.  has  an  estate  in  remainder  vested  in 
him  immediately  by  the  devise :  for  A.  had  it  for  years  till  B.  shall 
attain  his  full  age,  and  therefore,  if  B.  dies  before  his  iiill  age,  his  heir 
ihaUtake.  R.  2  Mod.  290.  Vide  Chanceiy,  (3  Y  8.)  Vide  post,  (N  19.) 

So,  if  a  devise  be  to  A.  for  fifty  years  if  he  lives  so  long^  and  after 
tbe  term  to  the  heirs  males  of  the  body  of  A.,  remainder  to  B.  the  limit- 
ation to  the  heirs  males  of  the  body  of  A.  being  void,  the  remainder 
to  B.  vests  immediately.     R.  1  Sal.  226. 

So,  if  a  devise  be  to  A.  and  before  he  coities  to  twenty-one  years,  of 
age,  to  my  executor ;  A.  has  a  present  interest,  and  if  he  dies  within 
d^  his  administrator  shall  have  it.     Per.  3  J.  2  Bui.  123. 

If  a  devise  be  to  A.  of  goods  to  be  delivered  at  his  t^  <^twenty-ond 
yean,  aild  if  he  dies  before  twenty-one,  then  to  B.  it  he  dies  before^ 
B.  shall  have  them  immediately.    R.  Bend.  35.     1  Aiid^  39^ 


— .'  .  .-". 

(0  Vide  in  Eftate  (B  16.)  (6 1 7.)  for^the  learaiog  of  expcutoo  devises. 

N  4 


So, 
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Sof  if  a  devise  cannot  take  efibct  as  a  remainder,  it  shall  be  a 
'present  interest:  as,  a  devise  to  A-  for  years,  remainder  to  B.  in  fee; 
B.  takes  the  freehold  immediately.     R.  Cro.  £1. 878.    Noy.  43. 

If  chattels  personal  are  devised  to  A.  for  life,  and  if  he  has  a  son,  to 
the  son ;  if  A.  has  no  son,  or  such  son  dies  without  issue,  to  B.  for 
life,  and  then  to  C.  his  son ;  A.  ha$  no  son,  and  B.  dies  in  the  life  of 
the  testator :  the  interest  vests  in  C.     R.  Ca.  Ch.  ISO. 

If  a  devise  be  to  A.  /or  life,  and  there  is  no  such  person  in  ase^ 
remmnder  to  B.  he  shall  take  immediately.    PI.  Com.  414.  a. 

So,  if  a  devise  be  to  A.  for  life,  or  in  tail,  and  after  his  death 
without  issue  to  B«,  and  A.  dies  in  the  life  of  the  testator,  having 
issue:  yet  B.  shall  take  immediately.  R.  Cro.  £L  423.  R.  Dy. 
123.  a. 

So,  if  A.  refuses.     Cro.  El.  423.     PL  Com.  414."  1  Co.  101.  a. 

So,  if  A.  be  incapable,  as,  a  monk,  &c.  Perk.  Devise  S^%  567. 
Dy.  127.b. 

So,  if  a  devise  be  to  A.  and  B.  and  their  heirs,  and  A.  dies  be- 
fore the  testator,  B.  shall  have  the  whole.    R.  1  SaL  238. 

What  words  mve  an  estate  injiituro.  Vide  ante,  (N  16. 17.  Execu- 
tory Devise.)  — -Vide  post,  (N  19.) 

(N  19.)  When  in  reversion,  or  remainder. 

By  the  st  32  H.  8.  1.  and  34  (or  34  &  35)  HL  8.  5.  all  persons  who 
have  lands,  &c.  in  reversion,  or  remamder,  may  devise,  &c.  Vide  ante, 
(N18.) 

If  a  lessor  disseises  a  lessee  for  life,  and  makes  a  lease  to  A.  for  the 
life  of  the  first  lessee,  remainder  to  B.  in  fee,  and  the  first  lessee  enters ; 
yet  B.  may  devise  his  remainder. 

But  the  devise  of  a  remainder,  afte/  an  estate  in  fee,  will  be  void,  aa 
well  as  a  grant.    Vide  Estates. 

OBBett  a  tied jtte  comtmttre0  upon  a  Umiration.  Vide  Limitation,  in 

Condition,  (T.) 
(N  20.)  When  upon  a  contingency. 

If  a  devise  upon  a  contingency  be  in  the  disjunctive,  if  the  one  or  the 
other  happens,  the  estate  commences :  as,  if  a  devise  be  to  A.  and  B. 
and  other  children,  and  if  any  of  the  children  die  within  age,  or  not 
married,  his  share  shall  m  to  the  survivors ;  if  A.  dies  before  marriage, 
though  he  be  of  full  age,  nis  part  goes  to  the  survivors.  R.  2  Ver.  388. 
Post,  229.  Vide  Executory  Devise,  ante,  (N  16,  170  —  Contingent 
Remainder,  in  Estates,  (B  16,  170 — ^ide  Condition,  (B  3.) 

If  a  devise  be  to  A.  for  life,  and  afterwards  to  the  child  of  which  A. 
is  ensient,  and  if  such  child  dies  within  age,  then  a  third  part  to  A.  her 
executors  and  administrators ;  A.  shall  taxe  a  third  part,  though  she  was 
not  ensient.    R.  Eq.  Ca.  74. 

But  if  the  di^unctive  be  annexed  to  the  act  which  ought  to  happen 
before  the  commencement  of.  the  estate,  the  estate  does  not  conmienoe, 
though  one  part  hiq)pens :  as,  if  a  devise  be  to  A.  and  his  heirs,  and  if 
he  mes  before  he  attains  twenty-one  or  has  issue,  to  B.  if  A.  attains 
twenty-one  years,  though  he  afterwards  dies  without  issue,  B.  shall  not 
have  it.    R,  Pol.  645. 

(N21.) 
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(N2I.)  Regard  shall  be  had  to  the  testator's  death. 

If  a  devise  be  to  A.  in  tail,  remainder  to  the  next  of  his  name,  and  at 
the  death  of  the  testator  he  has  a  sister  unmarried,  who  was  the  next  of 
his  name;  she  shall  take,  though  she  was  marri^  at  the  death  of  A. 
without  issue,  by  which  she  lost  ner  name.  R.  Cro.  El.  532. 576.  Vide 
ChanceiT,  (3  Y  17-) 

But  if  the  sister  married  before  the  death  of  the  testator,  by  which 
she  lost  her  name;  she  shall  not  take^  but  his  next  heir  male.  R.  Cro. 
£1. 582.  576. 

But  the  death  of  the  testator  shall  not  be  regarded  in  the  exclusion  of 
the  intent  at  the  time  of  the  will  made:  as,  if  a  man  devises  all  his  lands 
in  A.  and  afterwards  purchases  more  lands  there,  these  do  not  pass. 
PL  Coti.  353.  b.    Vide  ante,  (M).  - 

If  a  devise  be  to  the  wife  of  B.  who  dies,  and  his  wife  marries  D.  and 
dien  the  testator  dies;  the  wife  of  D.  shall  take.    PL  Com.  844. b. 

Or,  to  A.  dean  of  P.  and  his  chapter,  and  a  new  dean  is  made  in  the 
testator^s  life-time ;  the  dean  and  cluster  shall  take.     PI.  Com.  344.  b. 

Ifa  devise  be  to  the  next  of  his  blood;  the  next  at  the  time  of  the  will 
shall  take.     Per  2  J.  2  Rol.  256. 

If  a  man  devises  to  Francis  Carter  a  house  in  B.  and  all  other  me&- 
snages,  lands,  tenements,  and  hereditaments  in  B.  and  elsewhere,  to 
James  Lamas  and  his  heirs ;  if.  Francb  Carter  dies  in  the  life  of  the 
testator.  Lamas  shall  not  take  the  house  devised  to  him.  R.  P.  11  Geo. 
in  C.  B.  inter  Wright  and  HalL    S.  C.  Fortesc  182. 

(N  29.)  Words  shall  not  be  strained  to  disinherit  an  heir  at 

law. 

There  shall  not  be  a  strained  construction  of  words  to  disinherit  an 
heir;  and  therefore  whatever  is  not  expressly  disposed  of  descends  to 
the  heir :  as,  if  a  man  devises  the  demesnes  of  a  manor  to  his  wife  for 
hfe,  and  the  services  to  her  for  fifi^en  years,  and  the  whole  manor  after 
the  death  of  his  wife  to  a  stranger;  the  heir  shall  have  the  services  after 
the  fifteen  years  during  the  life  of  the  wife.  R.  Mo.  7.  DaL5.  Vide 
ante,  (N 12,  IS.)  —Vide  Chancery,  (S  P  5.) 

Ka  man  has  two  daughters  by  different  venters,  and  devises  a  moiety 
to  his  wife  for  seven  years,  and  that  his  eldest  daughter  shall  enter  into 
the  othermoiety  at  her  mairiage^  and  if  his  wife  be  ensient  with  a  son  he 
shall  have  the  land,  if  with  a  daughter  she,  with  his  two  other  dauohters, 
shall  have  the  whole^  and  dies,  mving  two  daughters,  and  his.ii^  nol 
ensient ;  she  enters  into  a  moiety  and  within  the  seven  years  the  eldest 
daughter  marries  and  enters  into  the  other  moie^,  and  within  the  seven 
years  the  youngest  daughter,  dies  without  issue ;  tne  uncle  of  the  youngest 
daqghter,  being  h^of  the  whole  blood,  shall  have  a  ftdl  moiety;  for 
the  words,  that  the  eldest  shall  enter  at  her  marriace  do  not  import  a 
devise  of  a  moiety  to  her,  but  denote  when  she  shaU  have  possession  of 
of  it  R.  Bend.  pL  278.  Dy.  342.  a.  Vide  1  And.  47.  Vide  ante, 
(NlS.) 

If  a  devise  be  to  an  heir  until  B.  attains  twenty-one^  and  then  to 
him ;  the  heir  shall  have  a  fee  until  the  contingency  happens.  R. 
1  Leo.  101. 

But 
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But  such  a  construction  ought  to  be  made  of  a  wiU,  that  all  the  words 
may  stand,  if  it  be  possible.     Lat*  39. 

So,  where  the  words  are  not  ambiguous,  the  construction  shall  not  be 
in  &your  of  the  heir.    2  Ver.  340. 

(N  23.J  An  exception  shall  be  expounded  liberally. 

So  an  exception  shall  be  liberally  expounded :  as,  if  a  devise  be  to 
Am  in  tail,  to  B.  in  tail,  and  all  the  remaining  part  of  his  estate  to  D. 
except  that  which  he  has  given  to  A.  and  B.,  the  exception  extends  to 
the  fee  of  the  estate  devised  to  A.  and  B.     R.  3  Mod.  228. 

If  he  devises  all  his  goods  and  fiuiiiture  in  such  a  house  to  his  wife  for 
life^  and  afterwards  to  his  eldest  son,  except  the  pictures ;  the  pictures 
hung  up  as  furniture  at  the  time  of  the  will,  or  afterwards,  and  pictures 
in  boxes,  do  not  pass  to  the  wife.     R.  2  Ver.  5S8. 

But  where  a  devise  was  to  charitable  uses  of  lands,  except  the  wood, 
underwood,  and  timber-trees ;  the  soil  of  the  wood  i^  not  within  tlie 
exceptidn.     R.  1  Ch.  R.  134,  135. 

(N  24.)  The  exposition  shall  be  according  to  the  intent  of 

the  testator. 

So  a  construction  shall  be  made,  if  it  may  be^  to  support  the  intent  of 
the  testator. 

As,  if  A.  having  lands  in  four  counties,  devises  those  in  three  counties 
to  his  wife  in  part,  and  part  to  others,  and  afterwards  devises  all  gene^ 
rally  to  his  wife  for  the  benefit  of  his  son;  this  shall  be  extended  only  to 
the  land  in  the  fourth  county.     R.  DaL  63. 

If  he  devises  land  to  B.  upon  condition  that  he  pay  5t,  per  ann.  to  D., 
and  afterwards  gives  several  legacies,  and  then  says,  that  for  non-pay- 
ment of  the  legacies,  they  may  distrain,  and  if  no  distress,  re-enter,  &c. 
this  does  not  extend  to  tbte  5/.  per  ann.     Semb.  Pol.  404. 

If  A«  has  issue  B.  and  C,  and  B.  has  issue  a  son  and  C.  a  daughter 
only,  and  A.  devises  to  B.  fi^r  life^  then  to  his  son  in  tail,  and  for  default 
of  such  issue  to  the  daughter  in  fee,  paying  such  sums,  provided  if  C.  have 
issue  a  soh  my  lands  snail  go  to  such  son  and  his  heirs,  paying  as  tlie 
daughter  ought  to  pay;  C.  has  issue  a  son ;  the  remainder  only,  in  default 
of  issue  c^  the  soA  of  B,  goes  to  the  son  of  C.  by  fbrce  of  the  proviso.'  R. 
2  Mod.  298. 

,  But  if  the  inient  be  contrary  to  the  rules  of  law,  it  shall  be  void. 
2  And.  10. 

And  therefore,  such  an  estate  cannot  be  ihsAt  by  a  will,  which  cannot 
be  created  by  dml.    2  And.  11.    2  Rol.  Rep.  425. 

(N  2d^.)  When  explained  by  averment. 

Sb  Words  of  a  will,  applicable  to  two  persons,  or  things,  may  be  a9- 
.^ttaSaed  by  averment:  as,  if  a  devise  be  io  John  his  son,  and  he  has 
Wo  sons  ofwat  name.  (Vide  Eq.  Ca.  Abt.  212. 231.  232.  6  Co.  68. 
2  ]?.  W.  137.)    Vide  Chancery,  (3  A  2.) 

But,  generally,  an  averment  shall  not  be  dUowed  to  expound  the 
\votds  of  a  wiQ :  as,  if  A.  devises  to  his  youngest  son  in  tail,  afterwards 
to  the  hei^i  of  the  body  of  his  eldest  son,  remainder  to  his  daughter  in 

fee, 
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fee,  and  the  youngest  dies  without  issue  in  the  life  of  his  elder  brother 
evidence  shall  not  be  admitted  Id  prbvey  that  it  was  the  intent  that  the 
daughter  should  not  take  till  both  the  sons  died  without  issue.  ]^.  2, 
Leo.  70.  ; 

(O)  Whin  a  mm  take&  b2  a  ht^ifit. 

If  there  be  a  feoffihent  to  the  intent  to  perfbrm  his  will^  and  after  he 
devises  the  same  land  to  B.  in  fecf;  fi^  takes  by  the  will,  and  not  by  the 
feoffinent*     Co.  L.  271*b. 

80f  if  there  be 'a  ieoAnent  to  the  uses  of  his  will.     R.  1  Vent.  194. 

But  if  the  feoffinent  be  to  B.  for  such  estate  as  shall  be  limited  by 
his  will ;  B.  takes  by  the  feo£5nent,  and  the  will  is  only  a  direction'  oi 
tie  vises*  Co.L.271.  b.  R.  Cro.  £1. 878.  2CraSl;  6  Co.  17.  b. 
Mo.  567.     Vid.  2  Ves.  76.  &  MS. 

Or,  to  such  uses  as  shaU  be  declared  by  his  wilL  R«  1  Vent.  I94« 
R.Jon.8. 

So,  if  the  feoffinent  be  to  th^  use  of  the  feoffee  and  his  heirs,  pro- 
vided that  he  may  dispose  by  his  will     1  Vent.  194. 

So,  if  the*  devise  would  not  be  efiectual  ibr  the  whole  if  he  took  by 
the  vHU,  he  shaU  take  by  the  feaffiiient«    Semb.  Cro.  £1. 8lr8* 

(F)  i^Ieadthg  of  a  Detii0e« 

If  a  man  {deaded  a  devise  after  the  si  8S  &  34  H.  8.  and  before  the 
St.  12  Car.  2. 24.  which  changed  tenures  to  common  socage,  he  ought 
to  show  that  the  land  was  hoiden  in  30cage;  for  it  would  not  Be  other- 
wise intended.  Cont  per  S  J.  ad  mensam,  but  Sand.  ace.  Dy.  329.  b. 
But  it  is  sud  in  marg.  to  be  often  adjudged  cont.  Temp.  Eliz.  And 
this  cas^  was  deni^  Mo.  279.  Semb.  cont  1  Sid^  265.  Di  ace.  per 
Dyer,  PL  Com.  376.  a.     R.  ace.  1  And.  246*     4<.Leo.  195. 

So,  if  he  pleaded  a  devise  before  the  st  82  H»8.  he  caught  to  show  a 
custom  to  devise.     Bend.  pi.  145. 

So,  if  he  pleaded  a  devise  of  a  rentH^arge,  he  ought  to  plead  seisin 
of  land  of  socage-tenure.     R.  Cro.  £1. 667.     Dy.  329.  b.  in  marg. 

So»  if  a  devdse.  was  found  by  verdict  it  ought  to  have  been  found  to  be 
holdm  in  socage :  for  otherwise  it  should  not  be  intended.  R.  Mo.  279. 
Dy.  329.  b.  marg.  But  it  was  R.  cont  24  Car.  2  Rol.  697. 1. 20.  and 
1651.  ibid.  1.25. 

So,  if  a  man  pleads  a  devise  it  ia  not  sufficient  to  say,  that  he  was 
seised  gmerally;  but  he  ought  to  show,  of  what  estate,  that  the  court 
HHy  ji^ge  lltet  he  c^cnaid  devise^     R.  Crot  £1. 530. 

So,  if  a  man  pleads  a  devise  of  lUndy  he  ought  to  fde^d^  that  it  was  in 
writim.    Per  Uoki  8aL  519. 

So  be  ou^t  to  show  that  the  devisor  died  seised;  for  otherwise  thd 
wflldoei  iM»t  op«Bl&    t)yi  i48.  a^     1  Mod.  217. 

But  he  need  not  say  that  he  was  of  full  age,  8cc.  for  that  is  not  re- 
quired by  the  purview  of  the  act^  but  by  a  separate  proviso.  PI.  Com. 
276- a. 

Conoerniogdevise^  i4de  also  Chaxic&j$  (3  A  1*  &c^-^3  Y 1.  fcc«j— 
LcndoD,  (N  4.) 
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(A)  (JHdtoppel ;  to^at  0ban  tie. 

(A  1.)  By  matter  of  record,  p.  188. 
(A  2.)  By  matter  of  writing,  p,  191. 
(A  3.)  By  matter  in  pais.  —  By  acceptance  of   an 
estate,  &c.  p.  19^. 

(B)  mho  are  bounD  bg  an  estoppel,  p.  193. 

(C)  mbo  notv  p.  194. 

(D)  Wbo  0&an  take  aimantage  of  an  e0toppelt  p.  195. 
(£)  mhdt  0ban  not  tie  an  estoppel 

(E  1.)  A  record  coram  nonjudice.  p.  196. 

(E  2.)  Where  the  truth  appears  by  the  same  record. 

p.  196. 
(E  S.)  Where  the  thmg  is  consbtent  with  the  record. 

p.  196. 
(E  4.)  Where  the  allegation  is  uncertain,  p.  197. 
(E  5.)  Or  only  a  supposal.  p.  197* 
(E  6.)  If  it  is  not  traversable,  or  material,  p.  197. 
(E  7.)  So  an  estoppel  may  be  avoided,  wnere  an  act 

in  pais  is  done  by  him,  who  had  not  power  to 

do  it.  p.  198. 
(E  8.)  If  an  interest  passes,  though  not  pro  tanto. 

,  p.  198. 
(E  9.)  If  there  be  an  estoppel  against  an  estoppel. 

p.  198. 
(E  10.)  If  the  truth  be  found  by  verdict  p.  199. 

(F)  Wihta  an  e0toppel  Detennine0»  p.  199. 

(A)  (!E0toppeI ;  tobat  0baU  U. 

(A  1.)  By  matter  of  record. 

An  estoppel 'is,  when  a  man  is  concluded,  by  his  own  act  or  acc^t- 
anoe,  to  say  the  truth.    Co.  L.  852.  a. 

And  it  may  be  by  matter  of  record,  of  writing,  or  in  pais.    Co.  L. 

352.  a.  . 

By  matter  of  record ;  as,  {a)  if  the  king  by  his  letters  patent  grants 

lands 

(a)  1.  From  the  varie^  of  cases,  says  Lord  Chief  Justice  de  Grey,  relative  to  judg- 
ments being  ^ven  in  evidence  in  civil  suits,  these  t^o  deductions  seem,  to  follow,  as 
cenerally  tnie ;  first,  that  the  judgment  of  a  court  cXconcurrent  jurisdiction  directly  up- 
on the  point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter  directly  in  (]uestion  in  another  court ;  secondly,  that  the  judg* 
ni^t  of  a  court  of  cxdunoe  jurisdictiop,  directly  upon  the  pointy  is  In  like  manner  con- 
clusive 
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lands  to  B.  claiming  nothing  in  the  freehold ;  B*  cannot  afterwards  say 
against  the  kingy  that  he  was  enfeoiFed  by  A.     1  Rol.  864. 1.  6. 

So,  if  a  roan  levies  a  finei  or  sufiers  a  recovery  to  A.  of  the  land  of 
R  in  the  name  of  B.  It  shall  be  an  estoppel  to  B.  and  he  cannot  avoid 
it  without  a  writ  of  disceit ;  for  he  cannot  aver  against  the  record. 
I  Rol.  863. 1. 17,  20,  22. 

If  a  man  acknowledges  a  deed  to  be  inrolled  in  court,  and  itisinrolled 
of  record ;  he  cannot  afterwards  say,  non  eU factum^  R.  39  H.  6.  32.  b. 
1  RoL  862. 1.  12. 

Though  it  be  acknowledged  by  his  attorney  for  him,  and  not  in  per* 
8(Hi.     R.  39  H.  6.  32.  b. 

Thoughtheattomeyhad  no  special  authority  to  do  it.  R.39H.6/32.b. 

If  A.  levies  a  fine  of  the  land  of  another,  he  shall  be  estopped  to  say^ 
Fortes  Jam  nihil  habuenmt.    Jon.  459. 

So  a  man  may  be  estopped,  by  pleading  upon  record :  as,  if  a  scire 
facias  be  upon  a  judgment  in  Trinity  term,  and  md  tiel  record  is  pleaded,- 
and  judgment  thereupon ;  the  defendant  cannot  afterwards  say,  that  the 
judgment  was  in  Midiaelmas  term.     R.  1  Sal.  276. 

S,  if  A.  by  deed  be  bound  that  he  will  not  sue  B.  and  a  breach  is  as- 
signed, that  he  sued  an  original,  and  at  the  return  in  bank^  obtulit  se  tier- 
JUS  B.  in  jplacito  prced^  ;  he  cannot  plead,  that  he  did  not  sue  modo  et 
firmd  :  fi>r  he  is  estopped  by  the  record.     1  Rol.'SeS.  1.  30. 

In  waste  against  a  lessee  of  the  demise  of  the  plaintiff  if  the  defendant 
abates  the  wrjt  by  plea,  that  the  demise  was  by  tne  plaintiff  and  another; 
in  another  action  by  them  he  shall  be  estopped  to  saj^  that  the  lease  was 
(Hily  by  one.     1  Rol.  864. 1. 10. 

If  a  man  by  plea  confesses  a  tenure  in  capitCj  and  then  alleges  licence 
of  alienation ;  he  cannot  say  upon  another  alienation,  that  he  does  not 
hxAAincapite.  4  Inst.  111. 

If  in  a  nuper  cbiity  or  reUionabUi  parte^  by  one  parcener  agxunst  an- 
oAer,  the  d^ndant  disclaims  in  bloody  and  claims  by  purcnase ;  the 
plaintiff  shall  have  a  writ  of  mort  d^ ancestor  for  the  whole.  Co.  L.  352.  b« 

So  a  man  may  be  estopped  by  an  imparlance^  or  continuance  upon  re- 
cord.    Co.  I^  352.  a. 

chisive  upon  the  same  matter  coming  incidentally  in  question  in  another  court,  between 
the  mne  parties,  for  a  difierent  purpose.  But  neither  the  judgment  of  a  concurrent  or 
eidunve  jurisdiction  is  evidence  of  any  matter,  which  came  collaterally  m  question, 
though  within  their  jurisdiction,  or  of  any  matter  inddentdly  cognizable,  nor  of  anv  mat- 
ter to  be  inferred  t^  aigument  from  the  judgment.  11  St.  Tr.  261.  22  Howell's  St. 
Tr.  538.  —  8.  In  the  case  of  Motes  v.  Macferlan,  the  court  of  K.  B.  held,  that  the  plain- 
tiff might  recorer  back  money  which  he  had  paid  under  a  judsment  obtained  against 
him  by  the  defendant  in  an  action  in  a  court  of  conscience,  which  action  the  defendant 
brou^t  against  him  as  indorser  of  a  bill  of  exchange  in  breach  of  a  written  agreement. 
They  adnutted  it,  however,  to  be  a  clear  principle,  that  the  merits  of  a  iudgment  can 
nerer  be  over-niled  by  an  original  suit  either  at  law'  or  in  eqmty ;  and  that  the  judg- 
ment is  oonchisive  as  to  the  subject  matter,  until  it  is  set  aside  or  reversed.  2  Burr. 
1006. 1009.  PhilL  Evid.  315. — 3.  The  ground  of  the  decision  in  that  case  was,  that 
the  bfcach  of  the  agreement  was  no  detence  to  the  action  in  the  court  of  conscience^ 
beug  a  ccrflateral  matter  not  within  their  cosnizance.  But  this  has  been  since  quea- 
tioned,  and  it  has  been  thought,  that  the  breadi  of  the  agreement  went  to  the  essence 
of  the  6At  demanded,  and  was  necessarily  as  much  a  defence  in  that  court,  as  it  would 
have  been  in  the  court  of  K.  B.  By  Evre,  C.  J.  in  8  H.  Bl.  414.  and  see  7  T.  R.  269 
1  E^.  C.  979.  •  PhilL  Evid.  315. — 4.  The  case  of  Moses  v.  Macferlan,  therefore,  does 
not  m  my  manner  infringe,  but  rather  confirms  the  general  rule,  that  the  merits  of  a  ques- 
tion wtidihas  been  directly  determined  by  a  court  of  competent  jurisdiction,  cannot  be 
tried  irrtt  aguo,  between  the  same  parties,  m  any  shape  wnatsoever.    PhiU.  Evid.  315. 

Or, 
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Or,  by  any  oon&sslon  or  admission  upon  record.    Cd.  L,  B52.  a.  (i) 

Soa  maamay  be  estopped  by  a  verdict  upon  records  {c)  as,  in  tres* 
{MISS,  if  the  defendant  prescribes  for  common,  and  the  plaintiff  traverses 
the  prescription,  the  defendant  may  say,  that  in  a  former  action  by  the 
plaintiff  a^inst  the  defendant,  the  sam«  prescription  was  found  against 
the  plainti£  {d)  Semb.  Sho,  28.  {e) 

So  a  man  may  be  estopped,  by  not  denying  a  matter  all^|;ed  upon 
record :  as,  if  A,  be  seised  in  fee,  and  B,  brings  waste  against  mm,  supr 
posing  him  in  of  his  demise;  though  A.  pleads,  no  waste  done,  and  it  be 
found  for  him,  he  shall  be  e9toi^>ea  to  say,  that  he  is  not  in  of  the  de- 
mise of  B.     1  Rol.  864.  L  15. 

.  If  a  prior  prays  in  aid  of  his  patron,  and  the  plaintiff  says,  that  he 
has  a  convent  and  common  seal ;  if  be  does  not  da:iy  it,  but  demurs, 
whereby  he  is  outsted  of  aid,  he  cannot  afterwards  say,  that  he  has 
no  convent  or  common  seal,  when  he  did  not  deny  it  before.  1  RoL 
864.1.40. 

If  the  ddTendant  prays  in  aid  of  the  reversioner,  and  the  plaintiff  says, 
tliat  he  is  seised  in  fee,  which  he  does  not  deny,  whereby  he  is  ousted  of 

(b)  A  judgment  in  one  action  of  ejectment  is  not  conclasiye  in  another,  in  conse^ 
quence  of  the  fictitious  nature  of  the  proceedings.  However  it  is  conclusive  evidence 
of  the  plaintiff's  title  ajjainst  the  tenant  in  possession,  in  an  action  for  mesne  profits ; 
for  the  plainti£^  to  entitle  himself  to  recover  in  an  ejectment,  must  show  a  possessoiy 
right  not  barred  by  the  statute  of  limitations.  This  judgment,  like  all  others,  onlv  coq- 
cludes  the  parties  as  to  the  subject  matter.  It  proves  nothing  beyond  the  time  laid  in 
the  demise ;  because  beyond  that  time  the  plaintiff  has  allegecf  no  title,  nor  could  he 
be  put  to  prove  any.  As  to  the  length  of  time  also ;  during  which  the  tenant  has  ocf 
cupxed,  or  as  to  the  value,  the  judgment  proves  notbing  for  the  same  reason.  Phill. 
Evid.  327.    2  Burr.  668.    Vide  3  Camp.  455. 

(c)  1.  A  recovery  in  any  suit,  upon  issue  joined  on  matter  of  title,  is  conclusive  upon 
the  subject  matter  of  such  title,  if  pleaded  by  way  of  estoppd ;  but  unless  so  pleaded,  it 
will  not  be  conclusive.  5  East,  354.  365.  —  2.  For  if  a  party  will  not  rely  on  the  es- 
toppel when  he  ftiay,  but  takes  issue  on  the  &ct,  the  jury  shall  not  be  bound  by  the 
estoppel^  for  they  are  to  find  the  truth  of  the  fact.  Salk.  276.  Infra,  (C).  —  3.  And, 
therefore,  in  an  action  upon  the  case  for  widening  a  water-channel  to  the  tlamage  of 
the  plaintiff's  mill ;  it  was  held,  that  a  verdict  obtained  by  the  defendant  in  a  former 
action,  brought  by  the  plaintiff  for  thd  same  cause,  was  not  conclusive  as  evidence  un^ 
der  the  genml  issue,  though  it  would  have  had  that  effect,  if  it  had  been  pleaded  in  bar 
bv  way  of  estoppel.  2  Bam.  Aid.  662.  —  4.  When  a  judgment  is  pleaded  as  an  estoppel, 
the  plaintiff  wul  not  be  allowed  to  discuss  the  case  with  the  defendant,  and  for  the  se- 
cona  time  to  disturb  and  vex  him  by  the  agitation  of  the  same  question  ;  but  if  the  de* 
fendant  plead  not  guilty  in  the  second  action,  he  has  thereby  elected  to  submit  his  case 
to  the  jury,  who  are  to  give  their  verdict  upon  the  whole  evidence  submitted  to  them, 
per  Abbott  C.  J.  2  Bam.  Aid.  668.  —  5.  The  jury  upon  the  general  issue  are  to  tiy, 
not  whether  the  plaintiff  is  estopped  from  trying  the  question,  but  whether  the  defen« 
dant  be  guilty  otthe  wrongfiil  act  imputed  to  mm,  per  Bayley  J.  2  Bara.  Aid.  669. 
Phill.  Evid.  314.  315. 

(d)  A  verdict  against  two  defendants  will  be  evidence  in  ati  action,  upon  the  same 
subject  matter,  against  one  of  the  defendants  alone,  if  he  alone  was  substantially  inter- 
ested in  the  former  action,  and  the  other  defendant  was  joined  with  him  merely  for 
form.  Thus  where  a  person  brought  an  action  of  trover  against  a  creditor  imd  the 
sherifl^  for  goods  levied  under  an  execution,  in  which  action  the  plaintiff fiuled;  and 
afterwards  he  brought  an  action  of  assumpsit  against  the  creditor  alone,  to  recover  the 
proceeds  of  the  sale  of  the  goods,  the  |udgment  in  the  first  action  has  held  to  be  a  bar 
to  the  second  action.    2  Blk.  827.    Phill.  Evid.  316. 

(f )  The  doubt  there  was,  whether  this  was  a  good  estoppel  as  against  a  co-plaintifi^  a 
stranger  to  the  former  action ;  and  the  court  gave  judgment  on  another  point*  On  this 
Subject,  see  the  judgment  in  the  case  of  Outram  v*  Morewood,  3  £as  1^354, 355. 

aid. 
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aid;  he  shall  net  afterwards  say,  that  he  is  tenant  for  life.  I  RcJ.  864. 
1.45. 

And  matter  of  estoppel  in  a  count  (though  it  be  but  by  way  of  suppo- 
sal)  after  judgment,  concludes  the  parties,  in  another  action.  Co.  L.  d52« 
b.    Vide  post,  (E  5.) 

So  a  matter  expressly  alleged  in  a  plea,  replication,  or  other  plead- 
ing, after  nonsuit,  as  well  as  after  judgment.     Co.  L.  352.  b. 

But  after  a  nonsuit,  a  matter  of  supposal.in  the  county  does  not  estop. 
Co.  L.  352.  b.  (/) 

(A  2.)  By  matter  of  writing. 

So  a  man,  (g)  may  be  estopped  by  matter  of  writing,  which  is  not  of 
record :  as,  if  a  condition  in  a  bond  recites,  that  there  are  divers  suits  in 
B.  R.     The  obligor  is  estopped  to  say,  that  there  are  no  suits  there.  R. 
Cro.  El.  756.    Vide  Estates,  (G  7.) 

If  a  condition  be,  to  perform  the  covenants  in  an  indenture;  he  shall 
be  estopped  to  say,  that  there  is  no  such  indenture.  R.  1  Rol«  408, 
1  Rol.  872. 1.  SO. 

So  in  all  cases,  where  the  condition  of  a  bond  has  a  reference  to  any 
pardcular  thing,  the  obligor  shall  be  estofq^ed  to  say,  that  there  is 
no  such  thing :  as,  if  a  condition  be,  to  pay  all  sums  which  T.  is 
bound  to  pay  to  the  children  of  B.  according  to  the  will  of  D. ;  he  shall 
be  estopped  to  say,  that  X*  is  not  bound  to  pay,  &c.  1  Rol.  872. 1.  50. 
Dy.  196.  a. 

If  a  condition  be,  to  release  all  the  right  which  he  has  in  B.  for  his  life, 
he  cannot  say,  that  he  has  no  right  in  B.  for  life.  Per  Tatif.  1  RoU 
873.  L  5.     Vide  infra. 

If  a  condition  be,  to  pay  money  for  which  he  is  bound  in  such  a 
particular  recognizance;  he  cannot  say,  that  there  is  no  such  recogni- 
zance.    R.  1  Kol.  87S.  1.  10. 

So  he  cannot  plead,  that  he  was  bound  in  such  an  one  as  appears  to 
be  no  recognizance.     R.  1  Rol.  873. 1. 15. 

If  it  be,  to  give  part  of  the  goods  which  A.  devised  to  him;  he  can- 
not say,  that  A.  did  not  devise.     R.  1  Rol.  873*  1.  20. 

If  a  condition  be,  that  A.  and  his  wife  shall  appear  in  B. ;  h^  cannot 
ay,  that  he  has  no  wife.     R.  1  Rol.  873. 1.  25.     Al.  13. 

If  a  condition,  reciting  that  A.  carried  1200  billets  to  D.  be,  that  he 

(f)  A  bill  filed  in  1757,  by  H.  pretending  to  be  a  devisee,  charging  that  B.,  the  only 
ton  of  testator,  was  illegitimate,  and  making  M.  a  party,  (who,  in  case  of  B.'s  Ul^ti- 
raacy,  was  hdr-at-law  to  testator)  issue  of  demavU  only  now  directed;  H.  and  B. 
|)roceed  to  the  trial  of  that  issue,  M.  taking  no  part  in  it;  the  issue  found  in  the  negs^ 
tire,  and  the  bill  dismissed  in  1770.  On  a  bfll  filed  in  1776,  by  B.,  for  the  possession 
ud  title  deedsy  he  has  an  eqpky  against  H.'s  never  insisting  on  the  will  or  tne  ill^ti- 
iBacy;  and  also  agabst  M.'s  insisting  on  the  illegitimacy,  afler  having  declined  to  con- 
test it  on  the  issue.    1  S.  &  L.  413.  426.  4J6. 

(g)  1.  The  rule,  that  a  party  is  estopped  by  his  deed,  does  not  hold,  where  he  is  con* 
traddng  for  the  boaefit  of  the  public;  tnus,  as  a  trustee  under  a  public  turnpike  act, 
sT.  R.  169. —  Q.  Or,  where  to  admit  it,  would  controul  a  public  statute.  Ibid. — 3.  A. 
having  obtained  a  patent  as  for  a  new  invention,  but  which,  in  fact,  had  been  discovered 
already,  enters  into  an  agreement,  under  seal,  with  B.,  permitting  him  to  use  it  in  a  par- 
ticular manner.  ^  In  an  action  On  the  agreement  by  A.  against  B.  for  using  it  in  a  differ- 
ent manner,  B.  is  not  estopped  by  his  &ed  from  (U^uting  the  novelty  ofthe  invention. 
S  T,  R.  438. 

shall 
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shall  pay  00  much  a  hundred:  he  cannot  say,  that  he  did  not  carry 
1200.      R.  Al.  62. 

If  a  lease  be  by  indenture;  the  lessee  shall  be  estopped  to  say,  no 
demise.     1  Leo.  156.  (A) 

If  a  lease  be  by  husband  and  wife ;  after  the  death  of  the  husband 
the  lessee  shall  be  estopped  to  say,  that  the  wife  had  nothing.  R.  1  Rol. 
872. 1.  45. 

So  a  man  may  be  estopped  by  any  indenture,  or  deed  poU.  Co.  L. 
S52.  a. 

By  an  acquittance  or  defeazance  by  indenture  or  deed  poll.  Co.  L. 
S52.a. 

But,  if  the  condition  of  a  bond  contains  (f )  a  generality  to  be  done, 
the  party  shall  not  be  estopped  to  say,  that  there  was  not  any  such 
thing ;  as,  if  a  condition  of  a  bond  be  to  perform  all  agreements  set 
down  by  A* ;  the  obli|p>r  may  say,  that  no  agreement  was  set  down  by 
A. :  for  the  condition  is  general.     R.  1  Rol.  872. 1.  25. 

If  a  condition  be,  to  carry  away  all  the  marie  in  such  a  close;  he 
may  say,  that  there  was  no  marie  there.     R.  1  Rol.  872. 1.  35. 

So,  if  it  be,  to  release  all  his  right  in  B.;  he  may  say,  that  he  has 
not  any  right  there.     Per  Tanfd.     1  Rol.  872. 1.  37.    Vide  supra. 
.    So  a  deed  poll  does  not  estop  a  lessee,  grantee,  &c.  for  it  is  the  deed 
of  the  lessor,  grantor,  &c.  only.    Co.  L.  363.  b.  (k) 

(A  3.)  By  matter  in  pais :  —  By  acceptance  of  an  estate,  &c. 

So  a  man  may  be  estopped  by  matter  in  pais  which  is  not  in  writing : 
as,  if  an  husband,  seised  in  right  of  his  wife,  enfeofl^  A.  who  afterwaras 
demises  to  the  husband  and  wife  fer  life;  though  the  wife  be  in  her  re- 
mitter, and  A.  has  not  any  reversion,  yet  in  waste  against  the^husband 
and  wife,  the  husband  is  estopped  to  show  such  remitter,  against  his 
feoffment  and  acceptance  of  an  estate  from  A.  though  it  was  not  in 
writing.     Lit.  S.  666.  667. 

So,  if  a  wife  brings  dower,  and  recovers,  she  shall  be  estopped  after- 
wards to  claim  land  settled  upon  her  for  her  jointure. 

Though  she  had  entered  clandestinely  into  the  land  settled  for  her 
jointure,  before  the  writ  of  dower  brought  1  RoL  862.  1.  20.  25. 
4  Co.  5. 

So  a  man  may  be  estopped  by  acceptance  of  rent     Co.  L.  352.  a.  (/) 

So, 

(h)  Vide  infra,  (A  3.) 

(t^  There  can  be  no  estoppel  where  the  state  of  the  fact  is  detailed  in  the  in- 
denture.   4  Taunt.  23. 

(k)  Father,  under  covenant  for  an  equal  dividon  at  his  death  of  all  the  property  he 
should  die  sdsed  or  possessed  of  between  his  two  daughters  or  their  fiunines,  though 
he  retains  the  power  of  free  disposition  by  act  in  his  life,  he  cannot  defeat  the  covenant 
by  a  (Eipontion  in  effect  testamentary,  as  by  reserving  to  himself  an  interest  for  life. 
l9Ves.  67. 

(/)  1.  A  tenant  is  not  permitted  to  controvert  the  title  of  the  person  under  whom 
he  came  into  possesaon.  S  Blk.  1959.  1  T.  R.  760.  n.  8  T.  R.  14.  6  T.  R.  62.^. 
S.  Or,  where  there  are.  more  persons  than  one,  the  title  of  any  of  them.  1  B.  Moore, 
589.  —  5.  And  it  seems,  that  though  a  lease  do  not  enure  by  estom)el,  yet  the  tenant 
cannot  dispute  his  landlord's  title  in  an  action  of  covenant.  3  T.  R.  14.  —  4.  A  plea, 
that  the  lessor  at  the  time  of  demising  had  only  an  equitable  estate  in  the  premises,  is 
equivalent  to  nUhabuU  m  tenementiti  8  T.  R.  487.  —  5.  A  lessee  however,  even  where 
the  demise  is  by  indenture,  ma}r,  by  admitting  an  interest  in  the  lessor  when  he  ex- 
ecuted the  lease,  shew  that  his  interest  has  expired.  YideinfrayCE  8.)  — 6.  And  where 
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Sfs  by  entiy,  or  livery,  &c.    Co.  L.  352.  a.  {m) 

(B)  Wbo  are  i)ounD  bg  an  estoppel. 

An  estoppel  is  reciprocal,  (n)  and  binds  both  parties.  Ck).  L.  352.  a. 
(Vide  Cro.  El.  700.) 

All  parties  {p)  and  privies  are  bound  by  an  estoppel.  Pol.  61. 
Jon.  460. 

So  a  privy  in  blood,  as  the  heir,  shall  be  bound  by  an  estoppel.  Co. 
L.  352.  a. 

As,  (p)  if  a  contingent  remainder  be  to  A.  in  fee,  who  makes  a  lease 
by  fine,  or  indenture,  and  then  dies  before  the  contingency  happens ; 
his  heir  shall  be  estopped  by  the  lease.     R.  PoL  61.  66. 

If  the  eldest  son  of  tenant  in  tail  levies  a  fine,  and  then  his  father 
dies,  and  afterwards  he  dies  without  issue ;  his  younger  brother  shall  be 
estopped  by  the  fine :  for  he  must  derive  his  title  as  heir  to  him.  Pol.  61 . 

Though  there  was  no  interest  at  the  time  of  the  estoppel  created,  but 
die  interest  accrued  afterwards  to  the  ancestor.     R.  Pol.  6S.  {q) 

So,  a  privy  in  estate :  as,  if  A.  demises  the  manor  of  D.  by  indenture, 
for  years,  and  afterwards  purchases  the  manor,  and  sells  it  to  6.  The 
vendee  shall  be  bound  by  the  estoppel  to  say,  that  A.  had  not  any  thing 
in  the  manor  at  the  time  of  the  lease.     1  Sal.  276* 

So,  if  judgment  be  in  a  scire  facias  upon  a  judgment  in  Trinity 
term  after  md  tiel  record  pleaded,  where  in  truth  the  judgment  was  in 

a  tenant  by  mistake  or  misrepresentation,  pays  rent  to  a  person  not  entitled  to  demand 
It,  he  is  not  precluded  by  such  pa3rment  trom  giving  evidence,  on  a  plea  of  non  tenuU 
in  replevin  against  the  supposed  landlord,  to  shew  that  the  latter  is  not  entitled  to  the 
rent  1  Mars.  541.  6 Taunt.  202.—  7.  The  foregoing  rules  apply  with  equal  force  to 
the  under-tenant  of  the  original  lessee ;  so  that  if  B.,  claiming  under  A.,  let  the  lands  to 
C,  and  A.  afterwards  bring  an  ejectment  against  C,  C.  cannot  dispute  A.'s  title.  7  T« 
R.  488. 

(m)  And  where  a  man  assents  to  an  act,  and  derives  and  enjoys  a  title  under  it,  he 
cannot  inopeach  it.     1  T.  R.  4. 

(«0  1.  Kstoppels  must  be  mutual.  Gilb.  Ev.  28.  B.  N.  P.  252.  II  St.  Tr.  261. 
C.  T.  Holt,  134.  B.  N.  V.  233.  —  2.  If  a  Strang  to  a  record  might  plead  it  as 
an  estoppel  against  one  a  privy  to  it,  the  privy  nu^t  plead  it  against  the  strange  r, 
and  thus  one  who  had  no  opportuni^  of  being  heard,  and  who  perhaps  has  evidence 
not  heretofore  adduced,  would  be  bound.  4  M.  &  S.  475.  —  3.  And  if  A.  prefers  his 
bin  against  B.,  and  B.  exhibits  his  bill  against  A.  and  C.  in  relation  to  the  same  matter, 
and  a  trial  at  law  b  directed,  C.  cannot  give  in  evidence  the  depositions  in  the  cause 
between  A.  and  B.,  but  the  trial  must  be  entirely  as  of  a  new  cause.  Hard.  472. 

(o)  1.  In  considering  the  efl^t  of  verdicts  and  judgments,  courts  of  justice  will  always 
take  notice  of  the  real  parties  to  the  suit.  Phill.  £v.  316. -^2.  In  an  action  of 
ejectment,  the  lessor  of  the  plaintiff  and  the  tenant  in  possession,  are  judicially  con- 
sidered the  real  parties.  2  Burr.  668.  —  3.  For  the  same  reason,  in  an  action  for  a 
penalty  incurred  by  destroying  fish  in  the  plaintiff's  fishery,  a  verdict  for  the  plaintiff  in 
a  former  action,  for  a  trespass  committed  m  the  same  fishery,  against  one  who  justifietl 
»  servant,  was  allowed  to  be  evidence  against  the  defendant.  At  the  trial  of  the  cause, 
this  was  admitted,  after  argument,  as  conclusive  evidence  of  tt^e  plaintifi''s  right  of 
fishery ;  as  it  appwed  that  the  defendant  in  the  second  suit  acted  by  the  command  of 
the  same  person,  under  whom  the  defendant  in  the  first  action  had  justified,  and  who 
WM  consiacrad  by  the  judge  to  be  the  true  party  in  both  causes.  And  the  court  of 
K.  B.,  afterwards,  on  a  motion  for  a  new  trial,  considered  the  evidence  admissible, 
thooglh  not  conclunve.    2  Dougl.  517.    Vide  3  East,  366.    Phill.  Evid.  317. 

^)  If  an  ancestor  has  obtained  a  verdict,  the  heir  may  give  it  in  evidence,  as  privy 
tort.    3  Mod.  142. 

iq)  If  a  man  demises  by  indenture  lands  in  which  he  has  no  interest,  and  afterwards 
huy%  them,  he  will  be  estopped  fix>m  saying  that  he  had  no  interest  in  them  when  ho 
bought  them.     1  Ld.  Raym.  729. 
Vol.  IV.  O  Micliacbnas 
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Michadmas  term;  the  party  to  the  jud^ienty  and  all  who  chum  mider 
him,  shall  be  bomid  by  this  estoppel.     R.  1  Sal.  276.  (r) 

So,  a  privy  in  law :  as,  the  lord  by  escheat     Co.  L.  352.  a.  (s) 
Every  one,  who  claims  under  another  by  act  of  law,  or  in  the  post, 
Co.  L.  S52.  b. 

Tenant  in  dower,  or,  by  the  curte^.  Pol.  61.  Co.  L.  352.  a.  (t) 
So,  where  the  tide  of  the  plaintiff  is  made  by  estoppel,  the  court  and 
jury  are  bound  by  it :  as,  if  the  plaintiff  in  ejectment  makes  title  by  a 
judgment  in  a  scire  facias  upon  a  judgment  in  Trinity  term  where  it  was 
in  Michaelmas  term ;  the  jury  cannot  find  that  the  original  judgment 
was  in  Michaelmas  term.     R.  1  Sal.  277* 

So,  if  a  woman  sues,  or  be  sued,  as  sole,  and  judgment  is  against 
her  as  such,  though  she  was  covert;  she  shall  be  estopped,  and  the 
sheriff  shall  take  advantage  of  the  estoppel.  1  Sal.  310.  R.  1  Rol. 
869. 1.  50.     Vide  post,  (D). 

If  an  executor  or  administrator  admits  assets,  though  he  has  them 
not ;  the  sheriff  may  return  a  devastavit.     R.  1  &1.  310. 

(C)  mho  not. 

But,  generally,  {u)  a  stranger  (x)  shall  not  be  bound  by,  nor  take 
advantage  of,  an  estoppel,  (y)    Co.  L.  352.  a.  {a) 

So 

-^  -     '    ■ — ■ — 

(r)  1.  If  several  estates  in  remainder  be  limited  in  a  deed,  and  one  of  the  parties  in 
remainder  obtain  a  verdict  in  an  action  brought  against  him  for  part  of  the  lands,  that 
verdict  may  be  given  in  evidence  by  another  person  in  remainder,  in  an  action  brought 
against  him  for  the  same  land,  although  he  does  not  claim  any  estate  under  the  Snt 
remainder-man ;  because  they  all  claim  under  the  same  deed.  1  Ld.  Raym.  750.  This 
Dig.  Evidence,  (A  5,)  B.  N.  P.  232.  Phill.  Evid.  517.  —  2.  So  a  va^ct  for  or  against 
a  lessee  is  evidence  for  or  against  the  reversioner.  Hardw.  472.  This  Dig.  Evio^ce, 
(A  5.)  B.  N.  P.  232.    Gill?.  Evid.  55.  36.    2  Gwill.  632.    Phill.  Evid.  ibid. 

(«)  In  the  same  manner,  persons  standing  in  either  of  these  relations  will  be  bound, 
equally  with  the  parties  themselves,  by  a  judgment  in  a  former  action  for  the  same 
matter,  if  pleaded  in  bar.    Phill.  Evid.  317. 

(t)  1.  A  verdict  on  a  question  of  tithes,  between  a  vicar  and  an  occupier  of  land  in 
the  parish,  is  evidence  between  him  and  another  occupier,  the  vicar  in  both  suits  claim- 
ing the  same  general  right  to  tithes.  3  GwilL  1237.  et  vide  ibid.  1239.  2  Gwill.  701. 
Pmll.  Evid.  318.  —  2.  And  a  decree  in  the  court  of  exdhequer,  in  a  cause  between 
the  vicar  on  one  side  and  the  impropriator  on  the  other  (establishing  the  vicar's  title 
to  small  dthes  under  an  ancient  endowment  against  the  defendant,  who  insisted  that 
he  was  only  entitled  to  an  annual  payment  in  lieu  of  tithes)  is  evidence  in  suits  be- 
tween succeeding  vicars  and  patrons ;  but  not  conclusive  evidence,  as  it  would  be,  if 
the  ordinary  had  been  a  party  to  the  first  suit.  3  Gwill.  1261.  Phill.  Evid.  318. 
— -  3.  So  a  ju4gment  for  or  against  the  schoolmaster  of  an  hospital,  concerning  the 
rights  of  his  office,  has  been  admitted  to  be  evidence  for  or  against  hb  successor, 
^in.  15.  Phill.  Evid.  318.  —  4.  And  so,  where  on  an  information  in  the  nature  of  a 
^uo  warranto  against  the  defendant,  for  acting  as  bailiff  of  a  corporation,  the  defendant 
pleaded  that  he  had  been  duly  elected  under  a  nomination  by  two  persons  who  were 
bailiff  of  the  corporation,  and  the  point  in  issue  was,  whether  they  were  bailiffs  at  the 
time  of  the  election,  the  record  of  a  judgment  of  ouster  in  a  quo  warranto  against  them, 
was  adjudged  to  be  |;ood  evidence  against  the  defendant,  who  claimed  under  them. 
Andr.  388.  2  Str.  1 109.  B.  N.  P.  23i.  2  S.  N.  P.  1047.  1  Burr.  2601.  Phill. 
Evid.  318. 

eSee  the  exceptions  to  the  rule  in  title  Testmoi^na 
One  not  suing  or  sued  in  the  same  quality  or  diaracter,  is  a  stranger. 
In  the  instance  of  a  verdict,  the  reason,  says  Mr.  Phillips,  (Evid.  320.)  why  it  is 
not  evidence  against  a  person,  who  was  neither  a  party  to  the  former  suit,  nor  claims 
under  one  of  the  parties,  is  because  he  had  no  opportunity  of  calling  witnesses^  or 
cross-examining  those  on  the  other  side,  nor  of  appealing  against  the  judgment.  And 
the  reason,  why  the  verdict  would  not  be  evidence  for  a  stranger,  even  against  a  party 
who  was  engaged  in  the  former  suit,  seems  to  be^  because  if  he  had  been  party  to  that 

suit 
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So  a  woman  shall  not  be  estopped^  after  coverture,  by  an  admission 
upon  record  by  her  husband  and  her,  during  coverture. 

As,  if  husband  and  wife  admit  B.  to  be  amulier;  in  another  action 
by  B.  after  the  death  of  the  husband,  the  wife  may  plead,  that  he  is 
a  bastard.     1  Bol.  865. 1. 10. 

If  husband  and  wife  plead  a  fepiFment;  the  wife,  after  th^  death  of  her 
husband,  may  say,  that  nothing  passed  by  the  feoSinent.  1  RoL  865. 1.  5. 

If  husband  and  wife  make  a  lease,  where  the  wife  has  nothing ;  after 
coverture,  she  shall  not  claim  by  estoppel.  Cro.  £1.  700.  Vide  post,  (F). 

So  an  heir,  who  claims  as  heir  of  his  fether,  shall  not  be  estc^ped 
by  an  estoppel  upon  him  as  heir  to  his  mother :  as,  if  a  woman,  who 
had  an  estate  for  life,  recovers  in  a  cui  in  vitd  against  the  donee  of 
her  husband,  supposing  that  she  had  a  fee,  and  sd^erwards  makes  a 
feoffment,  and  dies,  and  the  donee  dies  without  issue;  the  heir  of  the 
father  shall  recoyer  against  the  feofiee  of  the  mother,  though  heir  also 
Co  her,  and  shall  not  be  estopped  by  the  record  of  the  judgment  in 
the  cut  in  vitdj  which  affirmed  the  mother  to  have  a  fee.  Co.  L. 
SSB.  b.  (i) 

So,  if  a  son  be  estopped  by  his  pleading  upon  record,  and  dies,  his 
uncle  and  heir  shall  be  bound ;  but  if  he  dies,  and  the  land  descends  to 
the  father,  he  shall  not  be  bound  by  the  estoppel  of  his  son ;  for  he 
cannot  be  heir  to  him.     Co.  L.  12.  a. 

So,  if  the  heir  does  not  claim  the  laud  from  him  who  made  the  estop- 
pel, but  by  his  own  purchase,  or  by  another  ancestor,  he  shall  not  be 
bound  by  the  estoppel.    Jon.  460. 

Though  he  derives  his  blood  from  the  party  to  the  estoppel.  Jon. 
460,  461. 

So,  if  the  plaintiff  does  not  rely  upon  the  estoppel,  the  court  and  jury 
shall  not  be  bound  by  it ;  but  the  jury  may  find  the  matter  at  large,  and 
the  court  shall  give  judgment  accordingly;  as,  in  debt  for  rent  upon  a 
lease  by  indenture,  if  the  defendant  pleads  nil  habuit  in  tenementis^  and 
the  plamtiff  replies,  quod  habuit.     1  SaL  277.    Vide  Pleader,  (S  5.) 

(D)  WSiho  0ban  taae  aDtiantage  of  an  estoppel. 

Eveiy  one,  who  claims  under  an  estoppel  shall  take  advantage  of  the 
estoppel:  as,  a  woman,  who  claims  a  dower,  shall  take  advantage  of  an 
estoppel  by  deed  between  her  husband  and  his  tenant.    1  Rol.  868.  L  47. 

mil  instead  of  the  person  who  gained  the  verdict,  the  result  might  have  been  difierent ; 
ibr  aft  the  parties  would  in  tlmt  case  have  been  constituted  mfferently,  the  evidence 
9uebt  hove  varied;  part  of  the  evidence  might  then  have  speared  inadmissible,  or  of 
a  ^icditful  character,  or  perhaps  other  evidence  might  have  been  produced  by  the  party 
who  lost  the  verdict.  Under  such  circumstances  to  admit  a  verdict  as  evidence,  would 
be  pvififf  a  partv  indirectly  the  benefit  of  testimony,  which  he  might  be  precluded  from 
atruling  nimselr  of  directly  in.  his  own  suit.  But  this  reason,  it  is  evident,  onlv  applies 
where  the  verdict  u  offered  in  evidence  by  a  third  person,  against  the  party  wno  failed 
in  the  former  action,  and  not  where  it  is  produced  against  the  party  who  succeeded. 

(a)  It,  therefwe,  B.  plead  that  the  contract  upon  which  A.  is  suine  him  was  made  by 
C  as  wdl,  and  it  be  round  a^inst  him,  C.  cannot  plead  this  finding  as  an  estoppel 
when  sued  by  B.  for  contribution  as  co-contractor.    4  M.  &  S.  475. 

if)  I.  So  a  party  suixig  as  executor,  in  an  action  of  debt  upon  a  bond,  will  not  be 
ertopped  by  havii^  been  barred  in  an  action  upon  the  same  bond,  when  he  sued  as 
admunstrator ;  but  he  may  shew,  that  the  letters  of  administration  have  been  since 
repealed.  5  Rep.  58.  b.  —  8.  So  an  acquittal  of  a  person  as  accessary,  cannot  be 
pleaded  by  him  in  bar,  on  a  chai^  against  him  as  principal ;  for  the  quality  and  nature 
of  the  oftnccs  are  quite  dffierent.    2  Hal.  P.  C.  244.   lost.  Disc.  136. 

0  2  If 
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If  A.  demises  by  indenture  to  B.  for  life,  and  afterwards  by  fine  grants 
the  reversion;  the  conusee  ^hall  estop  B.  in  a  quid  juris  clamafj  to  say 
that  A.  had  nothing.     1  Rol.  868. 1.  50. 

If  a  man  recovers  a  rent^charge  agunst  B.  out  of  his  land,  who  after- 
wards sells  the  land  to  another ;  the  vendee  shall  be  estopped  by  the 
recovery,  and  the  recoveror  shall  take  advantage  of  it    1  Rol.  868. 1,  ult. 

So  an  officer,  in  the  execution  of  process,  shall  take  advantage  of  an 
estoppel  upon  record  in  the  same  action :  as,  if  a^^m^  caoert  be  sued  as 

If  a  man  be  sued  as  a  knight  and  baronet,  though  he  be  not  a  baronet, 
2ifeme  sole :  the  sheriff  shall  take  her  in  execution,  though  she  be  the  wife 
of  another,  and  hath  another  name.  R.  1  Rol.  669. 1.  50.  Vide  ante^  (B.) 
and  the  sheriff  takes  him  in  execution;  he  shall  not  have  an  action 
against  the  sheriff.     R.  1  Rol.  869. 1.  45. 

So  die  king  shall  take  advantage  of  an  estoppel,  though  he  be  not 
party  to  the  record ;  for  he  is  always  present  in  the  court     2  Inst.  39. 

So,  every  person  shall  take  advantage  of  a  disability,  which  appears 
.by  record;  as,  outlawry,  excommunication,  attainder,  &c.  though  a 
stranger  to  the  record.     Co.  L.  352.  b.  128.  b. 

So,  of  bastardy,  mulierty,  certified,  &c.     Co.  L.  352.  b. 

But  a  stranger  shall  not  take  advantage  of  the  misnosmer  of  any  one 
upon  record ;  for  he  is  not  bound  by  it     Co.  L.  352.  b. 

So  a  stranger  shall  not  have  advantage  of  villenage  confessed,  or 
found ;  but  the  lord  only.     Co.  L.  128.  b. 

(E)  m^&t  0ban  not  be  an  eieitoppeL 

(E  1.)  A  record  coram  nonjudice. 

But  a  man  shall  not  be  estopped  by  a  record,  which  was  coram  non 
judtce ;  as,  by  a  record  of  an  action  in  the  Marshalsea,  where  neither 
party  was  of  the  king's  household.     1  Rol.  863. 1.  50. 

Nor,  by  the  record  of  Jbrmedon  sued  in  B.  B.     1  Rol.  863. 1.  ult 

(E  2.)  Where  the  truth  appears  by  the  same  record. 

So  a  man  shall  not  be  estopped,  where  the  truth  appears  by  the  same 
record.     Co.  L.  352.  b. 

As,  if  a  fine  be  levied,  or  concord  made  upon  an  original  upon 
which  a  retraxit  is  entered ;  though  the  parties  are  estopped  to  say, 
when  the  fine  is  pleaded,  that  it  was  not  upon  an  original  (for  it  shall  be 
intended  well  levied,  till  reversed  by  error),  yet,  if  by  the  same  record 
it  appears  that  a  retraxit  was  entered  upon  the  original,  then  the  parties 
are  not  estopped  to  say  it;  for  it  appears  by  the  record  itself.  Co.  L. 
852.  b. 

If  an  impropriation  be  to  a  bishop  of  a  rectory  afler  the  death  of  the 
incumbent ;  and  by  indenture,  showing  that  matter,  the  bishop  demises 
the  rectory  for  years  in  the  life  of  the  incumbent,  and  the  lease  is  con- 
firmed by  the  dean  and  chapter ;  the  bishop  is  not  estopped  by  the  in- 
denture of  demise :  for  it  appears  by  the  same  deed  that  he  then  had 
nothing  in  the  rectory.     Co.  L.  352.  b. 

(ES.)  Where  the  thing  is  consistent  with  the  record. 

So  a  man  shall  not  be  estopped  to  aver  a  thing  consistent  with  the 
jecord,  writing,  &c.  as,  if  A.  B.  senior  and  A.  B.  junior  are  bound  by  an 

obligation,' 
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obligation,  that  the  sud  A.  B.  shall  not  resort  to  such  a  woman,  &c.  it 
may  be  averred,  that  A.  B.  junior  was  intended.     Semb.  3  Mod.  216.   * 

If  a  deed,  release,  &c.  be  inrolled  upon  record,  the  defendant  may 
plead,  that  nothing  passed  by  the  deed,  or,  not  seised  at  die  time,  &c. 
for  these  pleas  are  consistent  with  the  record.     1  Rol.  862.  LS5. 

So,  if  an  obligor,  being  warned  in  detinue  brought  for  the  obligation 
itself^  pleads  conditions  not  performed ;  he  may  afterwards  plead  to  debt 
against  him  upon  the  obligation,  a  special  non  est /actum.  Semb.  1  Rol. 
862. 1.  45. 50. 

If  a  man  purchases  a  charter  for  licence  to  alien  his  lands ;  he  may 
afterwards  traverse  the  tenure  of  the  king.     1  Rol.  864. 1. 3. 

If  A.  demises  two  closes  calleid  Lane's  Meadows,  the  lessee  shall  not 
be  estopped  to  say,  that  they  are  arable,  and  not  meadow.  R.  2  Mod^ 
Ca.312. 

(E4.)  Where  the  allegation  is  uncertain. 

So  an  estoppel  ought  to  be  certain  to  every  intent.  Co.  L.  353.  b. 
303.  a. 

And  therefore,  if  a  thing  be  not  directly  and  precisely  alleged,  it 
shall  not  be  an  estoppel.     Co.  L.  352.  b. 

As,  if  a  defendant  pleads,  within  age,  viz.  atatis  14!  et  non  amplius^and 
after  judgment,  brings  error  within  seven  years,  and  assigns  error  by 
attorn^,  he  shall  not  be  estopped  to  say  that  he  was  of  fiill  age  at  the 
time  of  the  error  assigned ;  for  tlie  allegation  after  the  viz.  thatjuit  eetatis 
14  et  turn  amplius^  is  not  positive.     R.  2  Jon.  1 70.     (Vide  Ray.  456.) 

So,  if  a  man  pleads  a  licence  or  pardon  of  alienation,  he  is  not  thereby 
estopped  to  say,  that  he  does  not  hold  in  capite  upon  another  alienation : 
finr  the  licence  says,  quae  tenentur  de  nobis  in  capite^  ut  dicittir,  and  the 
plea  is  not  more  positive.     4  Inst.  1 1 1. 

So,  if  it  be  alleged  by  way  of  argument,  or  inference.  Co.  L.  352.  b. 
PoL  396. 

So^  if  it  by  way  of  recital.    Co.  L.  352.  b.  (c) 

(E  5.)  Or  only  a  supposal. 

So,  if  a  thing  be  alleged  only  as  a  supposal  in  a  count,  it  shall  not 
be  an  estoppel.     Co.  L.  352.  b.     Vide  ante,  (A  1.) 

As,  if  in  a  scire  facias  upon  a  fine,  the  plaindff  makes  himself  heir  by 
lineal  descent,  he  may  varv  in  his  descent  in  a  second  scire  facias  if  the 
first  was  mistaken.     1  Rol.  864.  L  27. 

(£  6.)  If  it  is  not  traversable,  or  material. 

So^  if  the  thing  allied  be  not  traversable,  or  material,  it  shall  not 
be  an  estoppel.    Co.  L.  352.  b. 

As,  in  debt  upon  an  obligation  alleged  to  be  made  at  A. ;  in  another 
action  upon  the-  same  obligation,  he  may  say  that  it  was  made  at  B. 
1  RoL  864. 1.  25. 

(c)  1.  Tliou^  a  puty  to  a  deed  be  not  concluded  by  a  general  recital,  yet  is  lie  by  • 
the  recital  of  a  paiticuiar  &ct  therein.  Willes,  9.  —  2.  And  therefore  where  it  was  re- 
cited in  the  condition  of  a  bond,  that  the  obligor  had  received  divers  sums  of  money 
Car  the  obligee  whidi  he  had  not  brought  to  an  account,  but  acknowledged  that  a  balance 
wBi  doe  to  the  oldigee ;  it  was  held  that  the  obligor  was  estopped  to  say,  that  he  had 
MM  reoenred  any  money  for  the  use  of  the  obligee.  Ibid.-«- J.  As  to  whether  a  tenant 
a  otopped  by  describing  lands  in  a  lease,  see  »Lr.  610. 

^"^  O  ^  if 
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If  in  error  upon  a  judgment,  20  Car.  2.  it  be  fiasigned  for  error,  that 
the  defendant  was  within  age,  viz.  letatis  14  annorums  though  the  errcnr 
was  assigned  26  Car.  2.  and  in  both  cases  the  defendant  appears  by 
attorney,  the  judgment  shall  be  reversed:  for  the  material  part  of  the 
plea  is,  that  he  was  within  age,  and  the  words  after  the  viz.  14  annontm 
do  not  conclude  him  to  be  now  within  age.  R.  Ray.  ^56.  (Vide 
2  Jon.  170.) 

So,  if  upon  a  distress  for  rent,  the  tenant  prays  in  aid,  alleging  that 
he  has  a  lease  for  ten  years;  he  is  not  estopped  afterwards  to  say, 
that  he  has  a  lease  for  sixty  years ;  for  in  aideprier  it  is  not  material,  for 
what  term,  if  he  be  a  lessee.     Ray.  457* 

In  rescous  upon  a  distress  for  rent,  out  of  a  house  and  one  acre,  the 
plaintiff  shall  not  be  estopped,  because  he  at  another  time  avowed  for 
the  same  rent  issuing  out  of  a  house  and  five  acres.     Ray.  457. 

S(^  if  A.  claims  bv  a  deed  to  B.  and  C.  and  the  heirs  of  their  bodies^ 
remainder  to  D.,  and  that  upon  the  death  of  C»  without  issue  B.  aliened 
to  A.  and  D.  entered,  and  issue  is  joined  that  at  the  entry  of  D.  C.  was 
alive,  and  this  is  found  by  verdict ;  after  the  death  of  C,  D.  may  plead 
that  nothing  passed  by  the  deed,  and  shall  not  be  estopped.    Ray.  467. 

(E  70  So  an  estoppel  may  be  avoided  where  an  act  in  pais 
is  done  by  him,  vi^ho  had  not  povtrer  to  do  it. 

So  acceptance  of  rent,  &c.  by  him,  who  then  had  no  title,  shall  not 
be  an  estoppel.    Co.  L.  S52.  b. 

(E  8.)  If  an  interest  passes,  though  not  pro  tanio. 

So,  if  any  interest  passes  from  the  party,  there  i^hall  be  no  estoppel : 
as,  if  A.  be  tenant  for  life,  remainder  to  B.  in  fee,  and  A.  and  B. 
join  in  a  lease,  if  the  lessee  brings  an  ejectment  upon  the  demise  of  both, 
in  the  life  of  A.  he  shall  not  recover ;  for  it  was  only  the  demise  of  A. 
and  the  indenture  shall  not  be  an  estoppel  to  them ;  for  an  interest 
passed  from  both.     Co.  L.  45.  a. 

If  lessee  for  the  life  of  B.  leases  for  twenty-one  years,  and  afterwards 
purchases  the  fee,  and  B.  dies ;  he  shall  avoid  his  lease  for  years  though 
it  was  by  indenture ;  because  an  interest  passed  by  his  lease  for  tne 
life  of  B.    Co.L.47.b.    Mo.20.(d) 

If  A.  demises  to  B.  the  herbage  of  his  own  land  by  indenture ;  B.  is 
not  estopped  to  say,  that  A.  had  nothing  in  the  land:  because  the 
lease  was  not  of  the  land;     Co.  L.  47.  b. 

(E  90  If  there  be  an  estoppel  against  an  estoppel. 

So  an  estoppel  against  an  estoppel  sets  the  matter  at  large :  as,  if  A* 
claims  common  by  grant,  and,  in  another  action  a^nst  the  same 
defendant,  claims  it  by  prescription,  and  the  defendant  admits  it  ^  A.  who 
was  estopped  by  his  former  claim  to  allege  prescription,  by  the  admission 
of  the  defendant  shall  be  now  at  liberty  to  do  it.     1  Rol.  874. 1.  50. 

So,  if  a  defendant  pleads  joint-tenancy  witli  B.  and  the  plaintiff  tra- 

'f  '  _— 

(d)  1.  Thou^  a  demue  be  by  indenture,  yet  the  lessee,  admitting  an  interest  in  the 
lessor  when  he  executed  the  lease,  may  show  that  his  interest  has  expired.  4  T^  R. 
682.  8  T.  R.  487.  1  N.  R.  158.  3  M.  &  S.  516.  —  2.  In  covenant  as  heir»  and 
breach  assigned  for  want  of  repairs  on  a  lease  for  y^irs,  a  plea  that  the  lessor  was  only 
tenant  for  h'fe,  with  a  traverse  of  the  reversion  being  in  him  and  his  heirs,  was  held 
good.    2  Wils.  145. 

verses 
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verses  that  he  is  sole  tenant;  the  defendant  may  vouch  as  sole  tenant : 
ibr  the  plaintiff  is  estopped  to  gainsay  it.     I  Rol.  875. 1.  5. 

fE  10.)  If  the  truth  be  found  by  verdict. 

SOf  if  the  jury  finds  tlie  truth  of  the  fact,  the  court  will  ^ve  jud^ent 
accordingly,  without  regard  to  the  estoppel.  Vide  ante,  (C)  —  Pleader, 
(S  5.) 

And  the  therefore,  if  a  lease  be  by  indenture  by  A  •  to  B.  and  afterwards 
B.  brings  an  ejectment  for  lands  demised  against  A.,  and  upon  not  guilty 
the  jury  find  that  A.  having  nothing  in  the  land  demised  to  B.  by  in- 
denture proitf;  there  shall  not  be  judgment  for  B.    Dub.  Sav.  99. 

If  by  confession  in  iL  court  of  record,  by  livery  sued,  &c.  tenant  in 
tail  be  estopped  to  say,  that  he  does  not  hold  of  the  king ;  upon  a  diem 
ciausii  extremum  the  jury  shall  find  the  truth,  and  thereby  the  heir  shall 
be  relieved.     1  H.  4.  5.  b. 

But  where  an  estoppel  binds  the  estate,  and  converts  it  to  an  interest, 
the  court  will  adjudge  accordingly ;  as  if  A.  leases  land  to  B.  for  six 
vears,  in  which  he  has  nothing,  and  then  purchases  a  lease  of  the  same 
land  for  twenty-one  years,  and  afterwards  leases  to  C.  ibr  ten  years, 
and  all  tbb  is  foimd  by  verdict;  the  court  will  adjudge  the  lease  to  B. 
good,  though  it  was  so  only  by  conclusion. 

jSo,  if  A.  leases  for  years,  having  only  a  condngent  remainder  not  vest- 
ed, and  after  the  contingency  levies  a  fine  to  B.  in  fee,  and  the 
whole  is  found  by  verdict ;  the  lease  for  years  shall  be  adjudged  good. 

R.  PoL  es. 

So,  if  A.  be  disseised,  and  during  the  disseisin  a  common  recovery  is 
had  against  him  as  tenant,  to  the  use  of  B.  though  the  recovery  was 
void  fi^r  want  of  a  good  tenant  to  theprcscipe^  it  shcul  be  good  by  estop- 
pel against  A.  his  heirs  and  assigns.  R.  upon  a  special  verdict.  1  Rol. 
865. 1.  15.     Cro.  Car.  389.     1  Rol.  868. 1. 35. 

(F)  Wbm  an  zmwA  oetermme^. 

So  an  estop^  determines  by  cesser  of  the  act,  deed,  &c.  which 
made  the  estoppel ;  as,  if  a  man  takes  a  lease  for  years  by  indenture  of 
his  own  land ;  tf  the  lease  determines,  it  shall  be  a  determination  of  the 
estoppeL    Co.  L.  47*  b. 

If  A.  accepts  aleasefirdmB.  and  his  wife^  where  the  wife  has  nothing; 
after  the  death  of  the  husband,  the  estoppel  ceases,  and  that  she 
had  nothing  may  be  -pleaded  in  bar  of  an  action  by  the  wife.  R. 
Cxo.  EI.  700.    Vide  ante,  (C). 


ESTRAY. 

Vide  Waifb,  (F). 


ESTREAT. 

Vide  Prsrooative,  (D  57.  59.) 

ESTREPEMENT. 


Vide  Waste,  (B  2.) 

O  «  EVESQUE. 


«00  EXCHANGE. 

EVESQUK 

Vide  Certificate,  (A    1.  &c.)  —  Ecclesiastical  Persons,  (C  2*) 
—  EsGLisE,  (H  1 1.  13.)  —  Ireland,  (E)  —  Pleader,  (3  1 9. 12*)  — 

Visitor,  (A  8,) 


EVIDENCK 

(Removed  to  Testmoigne,  which  see.) 

EXACTION. 

Vide  Extortion  —  Officer,  (G  15. —  H.) 

EXAMINATION. 

Vide  Bankrupt,  (D  6,  &cO  —  Chancery^  (P  1,  &c) — Trial, 

(B  4.  50 

d^jranunatton  in  peipetaam  rei  memoriam.    Vide  Chancery,  (R.) 


EXAMINER- 

Vide  Chancery,  (P  1,  &c.) 


EXCEPTION.- 

(tXttJftbm  to  an  dttdtDer.     Tide  Chancery,  (L.) 
Cyte{ltton0  to  a  mam^0  report.     Vide  Chancery,  (Ws.) 

€jrtrptton  to  a  lieeti.    Vide  Fait,  (E  5,  &c.) 

'    C^rctption  to  a  Wn^t.     Vide  Devise,  N  2S.) 
ftfttfitwn  in  ft  (Idrtion.     Vide  Pardon,  (L) 


EXCHANGK 

(A)  (ZHrcbange. 

(A  1.^  What  shall  be  a  good  one. 

An  exchange  is,  when  a  man  gives  lands  and  tenements  to  another  in 
exchange  for  other  lands  or  tenements  of  an  equal  quantity,  in  estate 
with  that  given  to  him.     Co.  L.  50. 

And  to  such  exchange  the  word,  excambwm^  is  requisite;  for  it  can- 
not be  supplied  by  any  periphrasis,  or  circumlocution.     Co.  L.  50.  (a) 

(a)  In  the  case,  5  Wils.  483.  S  Blk.  436.  Lofil.  401.  one  reason  given  why  an  act 
of  parliament  was  not  suflered  to  c^erate  as  an  exchange,  was  the  want  of  that  word 
in  the  act.    Co.  Litt.  51.  a.  n.  (2). 

10  So 
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So  an  exchange  may  be  made  of  things  in  grant;  as^  an  advowson> 
rent,  common,  &c*     Co.  L.  50.  a.  <    . 

So,  of  a  thing  in  grant,  for  land :  as,  a  rent 

Though  it  be  a  rent  created  de  iiaoo.     Co.  L.  50.  b. 

So  a  release  of  a  rent,  estcroers^  or  a  right  to  land,  &c.  shall  be  good 
m  exchange  for  land :  for  there  needs  not  any  transmutation  of  posses-* 
sien.    Co.  L.  50.  b. 

So  tithes,  for  land.     Co.  L.  50.  b. 

A  tenure  by  divine  service,  for  a  temporal  seigniory.     Co.  L.  50.  b.. 

An  exchange  shall  be  good,  though  the  estates  are  not  equal  in  value. 

Lit  s.  es.  {b) 

So  two  joint-tenants  may  exchange  their  lands,  for  lands  to  them  in 
jointure  or  in  common.     Co.  L.  51.  a. 

An  exchange  of  lands,-  both  being  in  the  same  coun^,  shall  be  good 
without  deed.    Co.  L.  50.  (c) 

(A  2.)  When  it  shall  not  be  good. 

But  an  exchange  is  not  good,  {d)  without  the  word,  excambium. 
Ca  Lto  50.  b. 

So  an  exchange  will  not  be  good,  if  it  be  not  of  estates  equal  in  their 
extent  and  duration :  for,  if  land  in  tail  be  given  in  exchange  for  land 
in  fee,  it  will  be  void.     Lit  S.  64>. 

Or,  an  estate  tail,  for  an  estate  for  life.     Lit  S.  65, 

Or  an  estate  in  tail  general,  for  an  estate  in  tail  special.    Lit  S.  65. 

So^  it  will  not  be  good  without  deed,  if  the  land  of  either  party  ties 
m  a  different  county.     Co.  L.  50.  a. 

Or,  if  it  be  made  of  things  which  lie  in  ffrant     Co.  L.  60.  a.  {e) 

So  an  exchange  is  not  perfect,  tiU  it  be  executed  by  entry.  Co. 
L.50. 

And  therefore,  if  one  of  the  parties  dies  before  entry,  the  exchange 
shall  be  void;  for  the  heir  cannot  enter.     Co.  L.  50.  b. 

Vide  more  concerning  exchange,  in  Chancery,  (S  H.)  — En&nt, 
(B  3,) 

of  0]r(Bdng0.     Vide  Action  upon  the  Case  upon  Assumpsit^ 

(A  2.)  —  Merchant,  F.  4.  &c. 
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Vide  Courts,  (D  1,  &c) — Dismes,  (M  13,  &c.)  — Pleaoer,  (3  B  4.) 

Scotland,  (D  14.) 

(b)  Vide  Lom»  416.  S  Blk.  936.  3  Wils.  483. 

(c)  Vide  the  st.  29  Car.  2.  3. 

{€)  1.  An  exchange  in  the  strict  legal  sense  of  the  word  cannot  be  between  three, 
tbe  principles  of  it  not  being  applicable  to  more  than  two  dutmd  contracting  parties, 
for  want  of  the  mutuality  and  reciprocity  on  which  its  operation  so  entirely  depends. 
For,  1*.  The  consideration  of  an  exchan^  and  of  the  implied  warranty  incident  to  it, 
is  the  reoetring  something  with  warranty  from  the  9ame  person,  to  whom  something 
with  warran^  is  given;  but  if  th^  could  be  three  distinct  parties,  each  would  give  to 
one  and  receive  from  another.  2^.  The  implied  condition  of  re-entry  is,  that  re-entry 
may  be  made  on  him  whose  title  finils ;  but  if  there  could  be  three  parties  to  an  ex- 
change, then  each  person  would  be  liable  to  re-entry  for  the  fault  of  another's  title,  as 
weQ  as  of  his  own.    3  Wils.  483.    2  Blk.  936.    Lofit  401.    Co.  Litt.  50  a.  n.  (i). 

(e)  Vide  the  st.  29  Car.  2. 3. 
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EXCOMMENGEMENT. 

(A)  Cr communication.. 

(A  1.)  What  effect  it  shall  have.  p.  S02. 

(B)  aCht  ^tit  de  excommunicato  capiendo. 

(B  1.)  When  it  lies,   p  204. 

(B  2.)  What  ought  to  be  done  previous.  —  A  certifi- 
cate of  the  contempt.— By  whom  it  shall  be  made, 
p.  206. 

(B  S.)  In  what  manner,  p.  207. 

(B  4.)  How  the  writ  shall  be  executed,  p.  207. 

(B  5.)  How  discharged,  p.  209. 

(C)  aiJjBtoIution.  p.  210. 

(A)  OHrcommunicatiom 

(A  1.)  What  effect  it  shall  have. 

Excommunication  (a)  is  (b)  when  a  man  by  sentence  of  the  ordi- 
nary (c)  is  deprived  ox  communion  with  the  church  of  Ood. 

And 

{a)  1.  The  S5  Q,  5,  c  187. 8. 1.  provides,  that  excommunication,  together  with  all  pro- 
ceeding foUowinff  thereupon,  shall,  in  all  cases,  save  those  herei^ler  to  be  q^edfied,  be 
fliscontinued;  and  that  in  all  causes  which  are  cognizable  in  the  ecclesiastical  courts, 
when  any  person  having  been  duly  cited  to  appear  in  any  ecclesiastical  court,  or  re- 
quired to  comply  with  the  lawful  orders  or  decrees,  as  well  final  as  interlocutoiy,  of 
any  such  court,  shall  neglect  or  refuse  to  appear,  or  neglect,  &c.  to  pay  obedience  to 
such  orders,  &c  or  when  any  person  shall  commit  a  contempt  in  the  face  of  such  court, 
no  sentence  of  exoommunication  shall  be  g^en  or  pronounced  save  in  the  cases  heresf* 
ter  to  be  specified ;  but,  instead  thereof  it  shall  be  lawful  for  the  judges  or  judge  who 
issued  out  the  citation,  or  whose  lawful  orders,  &c  have  not  been  obeyed,  or  before  whom 
such  contempt  shall  have  been  committed,  to  pronounce  such  person  contumacious  and 
in  contempt^  and  within  ten  davs  to  signify  the  same  in  the  form  to  this  act  annexed,  to 
his  majesty  in  chancery,  as  hath  heretofore  been  done  in  agnizing  excommunications ; 
and  thereupon  a  writ  ae  amiumace  capiendo^  in  the  form  to  this  act  annexed,  shall  issue 
firom  the  court  of  chancery,  directed  to  the  same  persons,  and  returnable  in  the  same 
manner  as  the  writs  de  excommumcaio  capiendo  have  heretofore  been  directed  and 
returnable,  and  shall  have  the  same  force  and  effect  as  said  writ ;  and  all  rules  and  re- 
gulations not  hereby^  altered,  nor  b}r  law  vpplying  to  the  said  writ  and  proceedings 
thereupon,  and  particularly  the  provisions  contained  in  the  5  Eliz.  c  S5.  shall  be  ap- 
pUed  to  the  writ  de  eonivmace  capiendo^  and  the  proceecfings  following  thereupon ;  and 
the  proper  officers  in  chancery  are  hereby  required  to  issue  said  writ  de  eontttmace  ca» 
pienao  acoordingly ;  and  all-sheriffi,  gaolers,  and  other  officers  are  required  to  execute 
the  same,  bv  taung  and  detaining  the  bodv  of  the  penon  i^ainst  whom  said  writ  shsdl 
be, .directed  to  be  executed;  and  upon  tne  dne  appearance  of  the  party  so  dted  and 
pot  having,  appealed  as  albfesaid,<>r  tne  obecfience  of  the  party  so  dted,  and  n6t  havmg 
€>b^ed.as  aforesaid,  ortiie  due  submission  of  the  perty  so  having  comnutted  a  con- 
tempt in  the  hee  of  ^the  court,  the  judm  or  judge  or  sudi  court  smdl  pronounce  such 
party  absolved  firom  the  contumacy  ana  contempt  aforesaid,  and  shall  tbrthwith  make 
an  Older  upon  thesherifl^  ftc  in  whose  custody  he  shall  be  in  the  form  to  this  act 
anneied^for  dischaiging  such  party  out  of  cu8to<fy;  and  such  sheri^  &c.  shalL  on  the 
said.order  Moz  shown  to  him,  so  aoon  as  such  party  shall  have  discharged  tne  costs 
lawfliUy  incurred  b]^  reason  of  such  custody  and  contempt,  forthwith  disehatge  him.  — 
d.  And  by  §  %  provides,  that  nothing  in  tnis  act  shall  prevent  any  ccdenastical  court 
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from  pronoundnc  or  declaring  persons  to  be  excommunicate  in  definitive  sentencei,  or 
io  isteriocutory  decrees  having  the  force  of  definitive  sentences,  such  sentences  or 
decrees  being  pronounced  as  spiritual  censures  for  the  ofiences  of  ecclesiastical  co^ 
niance^  in  tl^  same  manner  as  such  court  might  have  pronounced  the  same  had  thii 
set  not  passed.— 9.  And  by  §  5.,  no  person  who  shall  be  so  pronounced  exoommuni- 
aiu,  shall  incur  any  dvil  penalty  or  inci^adty  in  consequence  of  such  excommuniciw 
tion,  save  such  imprisonment,  not  exceeding  six  months,  as  the  court  declaring  such 
person  excommunicate  shall  direct,  and  in  such  case  the  said  excommunication,  and 
the  term  of  such  imprisonment,  shaU  be  signified  or  certified  to  hb  majesty  in  chancery, 
in  the  same  manner  as  excommunications  have  been  heretofore  signified ;  and  there- 
npon  the  writ  de  excommumcaio  capiendo  shall  issue,  and  the  usual  proceedings  shall  be 
had,  and  the  party  being  taken  into  custody  shall  remain  therein  for  the  tenn  so 
(firected,  or  until  he  shall  be  absolved  by  such  ecclesiastical  court.  —  4.  And  by  s.  IS. 
if  any  action  or  suit  shall  be  brought  for  any  thine  done  in  pursuance  of  this  act,  such 
•ctioOy  &c  shall  be  commenced  within  three  calendar  months  after  the  &ct  committed, 
sad  sittll  be  laid  and  tried  in  the  dty  or  county  wherein  the  cause  of  action  shall  have 
srisen,  and  not  elsewhere ;  and  the  defendant  shall  and  may  plead  the  general  issue,  and 
ffre  this  act  and  the  special  matter  in  evidence,  and  that  the  same  was  done  in  ^ur- 
foaooe  of  this  act ;  and  it  the  same  shall  appear  to  have  been  so  done,  or  if  any  action, 
&C.  shall  be  biotiight  after  the  time  above  limited,  or  shall  be  laid  in  any  other  place 
than  as  aforesaid,  then  the  jury  shall  find  for  the  defendant ;  and  the  defendant  shall 
bare  treble  costs  upon  such  verdict,  or,  in  case  of  nonsuit,  or  discontinuance,  or  of 
jadsment  against  plaintiff  upon  demurrer. 

(6)  1.  It  IS  the  nighest  ecclesiastical  censure  which  can  be  pronounced  by  a  spiritual 
ja4ge  i^gainst  a  Christian,  for  thereby  he  b  excluded  from  the  body  of  the  church,  and 
vas  dinbled  to  bring  any  action,  or  sue  anv  person  in  the  common  law  courts.  Co. 
lit  133,  Godb.  Rq>.  684.— 2.  And  by  uie  33d  of  the  articles  of  the  church  of 
Rngiand,  that  penon  who  bv  open  denunciation  of  the  church  is  rightly  cut  off  from 
the  judtv  of  the  church,  ana  excommunicated,  ought  to  be  taken  by  the  whole  multi- 
tade  ot  the  fiuthfiil,  as  an  heathen  and  publican,  until  he  be  openly  reconciled  by 
penance,  and  received  into  the  church  by  a  jud^  that  hath  authority  thereunto.  — 
s.  It  was  in  its  original,  inflicted  by  way  of  punishment  only  for  great  and  heinous 
dimes,  according  to  the  rule  in  the  reformatio  tegum^  foL  80., '  non  debet  excomimancatio 
snirfis  mdeUciit  Mrsort,  ted  ad  korrUn&um  criminum atrocUatem  admovenda eti,  in  qtdbus 
tuslema grawutinuan  h^amiam  iwtinett  vel  quodiUu  evertatur  religio,  vd  quod  bom  mores 
ferverttrntw*  —  4.  Though  afterwards  the  frequent  use  of  excommunication  was  in 
esses  of  contumacy  for  not  appearing  or  for  disobeying  sentences,  though  in  the  smallest 
matten,  and  those  oftentimes  of  a  avil  nature ;  whicE  was  one  of  the  principal  means 
offarin^i^  a  contempt  upon  it,  and  yet  was  the  only  wav  which  the  spiritual  court  had 
to  enforce  obedience.  Giibs.  Cod.  1095.  <»  5.  The  use  of  it  in  cases  ot  mere  contumacy 
is  sboli^ed  by  the  st*  55  G.  3.  c  187.,  supra ;  and  its  severities,  where  it  is  sdil  allowei^ 
sre  also  mitigated  by  that  statute.  —  6.  The  Druids  in  Gaul,  says  Sir  Henry  GwUlim, 
3  fiac  Abr.  989.,  had  recourse  to  the  process  of  excommunication,  as  appears  from  the 
account  left  as  bv  Caesar;  and  the  features  of  their  excommunication  have  so  strong  a 
wamblance  to  those  of  the  excommunication  of  later  days,  that  he  subjoins  the  pas- 
nge:  ^  lUi  [Dnddet]  rebus  dknms  intersunt^  sacrificia  pubJica  et  privaia,  procuranip 
nkgnmes  hderpreUaUurJ "-^^  Fere  de  omnibus  controverstii,  pubRcis  prtvatisque,  consH^ 
ivmt;  etsi^uodest  admissum  facinus,  si  ctgdesfada,  si  de  haredUate^  si  defiwUms  contro- 
tenia  est,  Odem  decemwU,  pr^snua  pcenasque  constiiuunt.  Si  qtds  autprioattu,  aui  pubScus, 
tsnm  deereto  non  steterU  sacnficOs  interdicunt,  Htec  poena  apud  eos  est  gramsnma. 
QAus  Ha  ett  kUerdictum^  U  numero  hnpiorum  ac  scderciorum  habentur;  Us  onmes  deee^ 
te;  aSluM  earum  sermonemque  defugiunt^  ne  quid  ex  contagione  incomtno^  acdpiants 
■cgar  Us  petentibusjus  reddUur,  neque  bonos  uUus  communicatur,*  Com.  lib.  4.  ->—  7«  Mr* 
Huae,  in  hts  histoiy  of  the  reign  of  James  I^  after  stating  that  his  object  was  to 
etsblish  a  conformity  of  discipline  and  worship  between  the  churches  of  England  and 
Scsodand,  observes^  that  he  never  could  hope  to  establish  it,  but  by  first  j^rocuring  an 
scknowledgment  of  his  own  authoritv  in  all  i^nritual  causes;  and  that  nothing  could  be 
BMxe  oontraiy  to  the  practice  as  well  as  pnnciples  of  the  presbytmm  deigy.  The 
ecrifsiaslleal  courts  possessed  the  power  of  pronouncing  excommunication ;  and  that 
iotfencr,  besides  the  spiritual  consequences  supposed  to  follow  fix>m  it,  was  attended 
vith  immediate  effects  of  the  most  important  nature.  The  person  excommunicated 
*as  shunned  bv  every  one  as  profane  and  impious;  and  his  whole  estate;,  during  his 
life  time^  and  all  his  moveables,  tor  ever,  were  forfeited  to  the  crown.  Nor  were  the 
pferioQs  stqis^  requisite  before  pronouncing  this  sentence^  formal  or  regular,  in  propor- 
tion to  the  w^nght  of  it.  Without  answer,  without  summons,  without  trial,  any  ecdfr- 
aastical  court,  however  inferior,  sometimes  pretended,  in  a  summary  manner,  to  de* 
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And  there  is  a  major  {d\  or  a  minor  excommunication ;  by  the  minor 
he  is  deprived  only  of  participation  of  the  sacraments.     Co.  L.  1S3.  b. 

By  the  major  excommunication  he  shall  be  deprived  de  Jidelium  ccmr- 
ntunione  et  ab  omni  acta  legitimo,     Co.  L.  133.  b. 

Cum  excommunicato  nee  orare^  nee  loquipalam  out  abscondite^  nee  vesci 
licet.     Co.  193.  b. 

And  therefore,  if  a  plmntiff  sue  an  action  real,  personal,  or  mixed,  it 
is  a  good  plea  in  disability  of  his  person,  that  he  is  excommunicated. 
Lit.  §.  201.  Vide  Abatement,  (E  7).  Wbere  a  statute  says  that  a  man 
shall  be  excommunicated,  ipsojacto^  there  needs  no  sentence  of  excom- 
munication.    1  Vent.  146. 

Yet  he  shall  not  be  excommunicated,  till  the  conviction  for  the  offence 
be  transmitted  to  the  ordinary.     R.  1  Vent.  146.    Semb.  Cro.  El.  919. 

But  after  excommunication  the  ecclesistical  court  cannot  send  a  pur- 
suivant or  letters  missive  to  take  him ;  for  they  ought  to  make  a  certifi- 
cate^ and  upon  that  a  capias  excommunicatwn  issues.     R.  Cro.  EL  741. 

Aod  upon  this  writ  they  shall  not  break  a  house  in  the  night  to  take 
the  person.    Cro.  El.  741. 

(B)  Cb0  torit  de  excommunicato  capiendo* 

(B  1.)  VThen  it  Ues.  (e) 

If  {f)  a  man  be  excommunicated  and  continues  in  contempt  for  forty 

nounce  excommunication,  for  any  cause,  and  against  any  person,  even  though  he  lived 
not  witliin  the  bounds  of  their  jurisdiction.  And  bv  this  means,  the  whole  tyranny  of 
the  Inquisition,  though  without  its  order,  was  introduced  into  Scotland. 

(c)  1.  The  sentence  of  excommunication  can  only  be  pronounced  by  the  bishop,  o^ 
other  person  in  holy  orders,  being  a  master  of  arts  at  least  Gibs.  Cod.  1095.  —  S. 
iUso  the  priest's  name  pronouncing  such  sentence  is  to  be  expressed  in  the  instrument 
issuing  under  seal  out  of  the  court.    Ibid. 

((f)  The  greater  excommunication,  says  Sir  Henry  Gwillim,  seems  to  have  been 
formerly  the  same  with  the  Anathema ;  thouch  in  later  times  there  was  a  material  dif- 
ference between  them.  Z  Bac  Abr.  529.  He  refers  to  the  first  volume  of  M.  Du 
Boula/s  Histoire  du  Droit  Public  Ecdeoastique  FtwufcaA^  for  an  admirable  dissertation 
upon  excommunications  and  interdicts. 

{e)  1.  As  to  its  oriflinal,  vide  supra  (A  1.)  in  notis.  —  2.  To  which  may  be  subjoined^ 
in  the  words  of  Dr.  Kobertson,  that  the  censure  of  excommunication  was  instituted 
originally  for  preserving  the  purity  of  the  church ;  that  obstinate  ofibiders,  whose  im- 
pious  tenets  or  profane  lives  were  a  refjroach  to  Christianity,  might  be  cut  oiTfirom  the 
society  of  the  fiuthfuL  This,  ecclesiastics  did  not  scruple  to  convert  into  an  encine  for 
promoting  their  own  dowo*,  and  inflicted  it  on  the  most  frivolous  occasion.  W  hoever 
despised  any  of  their  decisions  even  concerning  civil  matters,  immediately  incurred  this 
dreadful  censure,  which  not  only  excluded  them  from  all  the  prtvilms  of  a  Christian^ 
but  deprived  Uiem  of  their  rights  as  men  and  ddxens;  and  the  dread  of  this  rendered 
even  the  most  fierce  and  tuiWent  spirits  obM^ous  to  the  authority  of  the  church* 
Hist  Charles  V.  2  vol.  ISO,  161.  —  8,  The  spiritual  consequences  wmch  the  sentence 
entailed,  the  proofs  employed  to  establish  them,  and  the  ends  to  which  the  sentence 
was  applied,  will  be  understood  by  referring  to  an  extract  from  an  ancient  work,  given 
by  the  editor  of  die  Quarterly  Review,  in  the  article  **  Cemeteries  of  Paris ; "  com- 
mencm^  with** When  ^e  blessed  St.  Augustine,*'  &c. —  4.  It  seems  agreed,  that  wherever 
the  spiritual  court  hath  jurisdiction  in  any  cause,  and  the  party  refiises  to  appear  to  their 
citation,  or  after  sentence,  being  admonished,  refuses  to  obeytheir  decree,  that  he  may 
be  excommunicated.  RoL  Am*.  865.  18  Rep.  76.  —  5.  That  anciently  the  kinsrs 
tenants  who  held  m  capiU^  and  whose  attendance  was  necessary  on  the  person  of  the 
king,  could  not  be  excommunicated,  see  2  Inst.  631.  Gilb.  Cod.  1 102.  —  6.  That  a 
bbhop  or  other  peer  of  parliament  may  be  excommunicated,  see  7  Mod.  SS*  —  7.  And 
^  that  a  clergyman  of  the  church  of  England,  acting  contrary  to  the  rules  and  discipline 
'  diereof,  may,  notwithstanding  the  toleration  act,  be  excommunicated,  see  2  Atk.  498. 
(/)  It  lies  on  an  appeal  and  complaint  of  nullity ;  for  it  u  their  form  to  which  regard 
must  be  had.   Str.  1189. 
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(bys,  upon  certificate  by  the  ordinary  to  &e  chancery,  a  writ  de  exconh' 
municaio  capiendo  issues,  (g)     Cro.  El.  741. 

And  by  ^e  st  9  Ed.  2.  1?.  such  writ  shall  not  be  denied,  though  it 
be  against  the  king^s  tenant. 

By  the  common  law,  such  writ  not  returnable  in  chancery.  1  Sal.  293. 

And  needed  notto  mention  any  cause  but  for  contempt;  for  the  cause  ap- 
peared to  the  chancery  by  the  significavit  of  the  bishop.     1  Sal.  293.  (h) 

But  since  the  st.  5  El.  23.  the  cause  of  excommunication  ought  to  be 
mentioned  in  the  writ,  whereby  B.  R.  where  it  is  returnable  by  that 
statute^  may  jucke  of  it     1  Sal.  293.  (t) 

By  the  st.  5  El.  23.  the  writ  of  excommunicato  capiendo  shall  bear 
tote  in  term,  andbe  (k)  returnable  in  B.  R.,  some  day  in  the  next  term, 
and  there  shall  be  twenty  days  between  the  teste  and  return. 

If  it  was  not  returned,  by  the  common  law  there  was  an  aliasj  and 
pburies^  and  afterwards  an  attachment  against  the  sheriff,  returnable  in 
B.R.    F.N.B.62.0. 

And  now,  by  the  st  5  El.  23.  the  writ  made  and  sealed  shall  be 
brought  into  B.  R.  and  there  delivered  (/)  of  (m)  record  to  the  sheriff,  who, 
friliog  to  make  return,  shall  be  amerced  at  the  discretion  of  the  justices. 

If  the  party  live  in  Wales,  any  county  palatine,  or  cinque-port,  the 
tignificamt  into  chancery  shall  be  sent  by  mittimus^  Sec  and  they  shall 
direct  process  to  their  officers  there. 

If 

M  1.  It  is  said  that  the  writ  de  excomrnumcato  capiendo^  is  a  liberty  or  privilege 
pecaW  to  the  cfanrch  of  England,  above  all  the  realms  in  Christendom.  For  though 
the  aisistaiice  of  the  secular  arm  hath  ever  been  a£R>rded  to  the  church  in  most  other 
Christian  countries,  as  well  as  in  this,  jet  in  no  instance  is  it  perhaps  so  surely  and 
dfectiiaOy  reached  out  as  by  the  execution  of  this  writ.  Gibs.  Cod.  1 108.  ^-  2.  It  has 
been  said  likewise  that  the  writ  is  debUwn  jtutUue^  and  not  made  to  depend  upon  the 
pieuure  of  the  prince.  Ibid.  —  J.  But  in  2  Inst.  623.  631.,  it  is  laid  down  tnat  the 
vrit,  ie  graOd  regit  procedU. 

M  Lord  Ravm.  619. 

{ij  1.  Lord  Kaym.  618.  1  Str.  43.  76.  2  Abr.  946.  1067.  —  2.  The  cause  of  excom- 
■iiBication  b  sufficiently  stated  in  a  writ  de  excomrnumcato  capiendo^  when  it  is  alleged 
to  be '  in  a  cause  of  de&mation  merely  spiritual'  7  T.  R.  1 53.  — 3.  So  '  for  slander 
or  defiunabon.'  2  Str.  950.  —  4.  And  false  j;rammar  is  no  ground  of  objection.  Str. 
S6& — 5.  But  if  the  writ  command  the  sheriff  to  hold  two  defendants  '  till  they  have 
Mde  iatisfactkm,*  so  that  if  one  alone  made  satisfaction  he  could  be  discharged,  the 
vrit  shall  be  quashed.  '  And.  220. 

(it)  Tlie  wfit  b  directed  to  the  sheriir(or  to  the  proper  officer  when  the  sheriff  is  in* 
cipadtated) ;  and  therefore  if  a  prisoner  for  debt  m  Newgate  b  removed  to  the  Fleet, 
nd  afterwards  excommunicated,  chancery  will  not  order  the  cursitor  to  make  out  a 
vfit  directed  to  the  warden  of  the  Fleet,  but  it  must  be  dbected  to  the  sherifl^  who 
VMf  return  non  ett  mpent.  into  B.  R.,  and  that  court  will  irrant  a  habeoi  corput,  and 
tboi  charge  the  prisoner  with  excommunicato  capiendo,    3  P.  Wms.  53. 

(/)  Hie  statute  runs,  *  and  there  in  the  presence  of  the  justices,  shall  be  opened  and 
mered,'  &c ;  and  that  the  precise  form  of  the  statute  most  herein  be  observed,  and 
tbstthe  writ  must  be  brought  and  openlv  delivered  in  court.    See  Cro,  Jac  567. 
^  (a)  1.  Tliat  the  writ  must  be  enrolled  and  delivoed  to  the  sheriff  in  convenient 
tiB^  see  Cro.  Car.  583.    Vent.  338.  —  2.  Ahd  the  prisoner   may  be  dischaiged  on 
notion  as  wdl  as  b^  [heading  thb  matter  at  the  return  of  the  Habeat  corput,    Vid.. 
SdL285.  —  3.  But  in  one  case,  for  sudi  a  &ult  the  court  refused  to  disoiarge  the 
pnwaen,  or  to  bail  them,  because  th^  were  dangerous  persons ;  and  refused  to  take 
titt  oath  of  alloiaiice.    Sid.  165.  —  4.  it  was  formerly  doubted,  whether  afto  the  writ 
bad  been  issued  out  of  chancery,  and  brought  into  the  court  of  B.  R.,  and  there  de- 
("ttcd  to  the  sheriff  but  not  actuallv  returned  into  B.  R.,  the  couvt  of  chancery,  on  a 
P|«b  pffot  mpearii^  could  supersede  it    1  P.  Wms.  435.  —  5.  But  it  was  determined 
■7  LofdHardwicke^  that  niter  the  return  of  the  writ  b  out,  the  court  of  chancery  can-. 
iMit,  on  a  petition  to  quash  tbe  writ,  do  any  thing  in  it,  as  they  hav^  no  authority ;  for 
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And  if  a  writ  oi  excommunicato  capiendo  be  delivered  upon  record  in 
B.  R.  process  ffoes  from  that  court  till  the  party  be  taken  without  re- 
sorting to  the  cnancery  for  a  new  original,  (n) 

Though  it  be  not  for  any  of  the  causes  mentioned  in  the  statute.  IL 
1  RoL  174. 

(B  2.)  What  ought  to  be  done  previous.  —  A  certificate  of 
the  contempt.  —  By  whom  it  shall  be  made. 

Before  the  writ  of  excommunicato  capiendo  be  granted,  there  ought  to 
be  a  certificate  (o)  to  the  chancenr  of  the  contempt  of  the  party,  by  tlie 
ordinary  by  his  letters  under  seal.     1  Sal.  293. 

And  such  certificate  ought  to  be  by  the  bishop,  or  immediate  ordinary. 

As,  by  the  archdeacon  of  Richmond,     Co.  L.  134.  a. 

By  the  guardian  of  the  spiritualities  in  time  of  vacation :  as,  by  the 
dean  and  chapter,  archbishop,  &c.  if  he  be  guardian  of  the  spiritualities. 
F,  N.  B.  62.  N.    Co.  L.  1 34.  a.  (/>) 

So,  if  the  bishop  be  in  remotisj  viz.  beyond  sea,  pr  out  of  his  diocese, 
the  certificate  may  be  by  his  chancellor,  or  vicar  general  F.  N.  B. 
62.  N.  {p) 

And  the  certificate  shall  be  good,  though  the  bishop  be  not  in  remotis : 
for  that  is  net  traversable.     F.  N.  B*  62.  N. 

So  a  bishop  elect  may  make  a  certificate,  before  he  be  consecrated. 
Co.L.  134.  a. 

But  none  except  the  bishop,  or  other  ordinary,  that  is  immediate 
ofiicer  to  the  king's  courts,  r^ularly  can  make  a  certificate  of  excommu- 
nication.    Co.  L.  134.  a. 

And  therefore,  upon  the  pope*s  bull  certifying  an  excommunication, 
the  writ  of  excommunicato  capiendo  did  not  go.     F.  N.  B.  64.  F. 

Nor,  upon  a  certificate,  that  another  bishop  certified  him  of  it.  F.  N. 
B.  65.  A. 


the  court  of  B.  R.  have  the  cognisance  of  it,  and  they  can  compel  the  shcndTto  return 
ity  and  the  application  to  quash  it  must  be  to  them.  If,  indeed^  the  writ  israe  in- the 
vacation,  and  be  not  yet  returnable  (for  it  must  be  returned  on  one  of  the  return  days 
in  the  term),  the  court  of  chancery  will  ^ve  relief  and  discharge  the  party  out  of  cufl- 
todv.  3  A».  479.  —  6.  But  if  the  writ  issued  from  the  court  of  chancery  be  opened 
and  enroUed  in  B.  R.,  and  on  exceptions  taken,  a  rule  be  made  for  the  prosecutor  to 
show  cause,^  why  the  deliverv  of  the  writ  to  the  sheriff  diall  not  be  staio,  and  before 
that  can  be  done  the  return  be  out,  another  writ  may  be  sued  out  from  chancery,  but 
not  from  B.  R.  2  Str.  1189. —  7.  After  a  writ  had  been  opened  and  entei^  of 
record,  it  was  deliyered  out  in  order  to  take  up  the  defendant,  and  before  the  retnm 
the  ddendant  moved  and  had  it  superseded ;  tor  the  eourt  said,  that  they  could  judce 
of  it  by  the  entry,  and  since  it  appeared  duit  the  defendant  could  not  be  legally^ 
tained  upon  it  if  he  was  taken,  it  was  proper  to  supersede  it,  to  prevent  him  from  being 
restrained  of  his  liberty  contnuy  to  law ;  that  the  intent  of  this  statute  in  directing  the 
writ  to  be  delivered  in  open  court,  was  to  apprise  the  court  of  the  nature  of  the  cause ; 
that  Ms  was  now  to  be  considered  as  a  wnt  ihBlmprwideewunumtf  and  they  w^re  not 
to  wait  till  the  return,  tUl  all  the  inconveniency,  wnich  they  should  have  prevented  by 
not  issuing  the  writ^  had  hi^pened.    1  Str.  45.    10  Mod.'  350.    Bac.  Abr.  943. 

(fi)  If  the  writ  is  issued  from  dianceiy,  opened  and  enrolled  in  B.  R.,  and,  on  excep- 
tion taken,  a  rule  made  for  prosecutor  to  thow  cause  why  the  deliv^  of  the  wnt 
to  the  sheriff  diould  not  be  stayed,  and  before  that  can  be  done  the  return  is  out, 
another  writ  may  be  sued  out  from  chancoy,  not  from  B.  R.  Str.  1 1 89. 
•  (o)  An  excommunication  may  be  certified  by  lettevs  testimonial,  as  well  as  bv 
direct  certificate.  But  in  both  cases  the  ceHificate  must  be  pleaded  wb  iigUh,  as  weU 
in  equity  as  at  law.    1  Vent.  822.    Mitf.  pi.  180. 

(p)  Vem.  222.    3  Keb.  60. 69. 

Nor, 
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NoFi  upon  the  certificate  of  an  official,  commissary,  {q)  abbot,  &a 
R  N.  B.  ;64.  R  (r) 

(B  3.)  In  what  manner. 

The  certificate  of  the  bishop  ought  to  signify,  that  he  has  been  ex*> 
communicated  for  forty  days.     F.  N.  B.  64.  D.     12  Ck).  76. 

That  he  was  excommunicated  by  special  name,  and  in  a  special  suit 
against  him  ex  officio^  or  by  the  party :  for  otherwise  he  does  not  incur 
thepeater  excommunication.     F.  N.  B.  64.  F. 

That  he  was  commorant  within  the  diocese  of  the  bishop,  by  whom  he 
is  excommunicated.     R.  Mo.  467.     Semb.  Lat.  1 74.  {$) 

By  what  bishop  he  was  excommunicated.     R.  Mo.  775. 

And  for  what  cause  articles  were  exhibited.  1  Rol.  146.  {t)  Semb» 
Otherwise  it  will  not  appear  whether  it  was  within  the  jurisdiction. 
1  SaL  293. 

(B  4.)  How  the  writ  shall  be  executed. 

If  the  par^  be  taken  upon  the  excommunicato  capiendo^  he  shall  be 
Gommittod  to  prison,  (u) 

And  the  sheriff*  shall  return  his  writ ;  but  by  the  st.  5  El.  2S.  he  need 
not  bring  the  body  into  court 

If  the  sheriff  returns,  noti  est  inventus^  by  the  st  5  El.  83.  there 
shall  go  a  capias  with  proclamation,  on  which  the  sheriff  shall  make  pro- 
c^lamation  ten  dhjs  before  the  return,  at  the  county-court,  assises,  or 

(q)  By  the  antient  common  law,  as  was  said  by  Hankford,  1 1  H.  4.  64.  a.  a  com- 
imnaiy  mig^t  certify  excommmiication ;  and  that  he  was  restrained  by  parliamtoti 
3  Bac  Abr.  535. 

(r)  Vide  8  Co.  63.    Ro.  Abr.  434.  res.  65. 

(r)  An  excommunication  b  good,  if  the  party  was  reddent  witlun  the  jurisdiction  at 
the  time  of  dtation,  though  not  when  excommanicated.    7  T.  R.  153. 

(I)  1.  It  seems  tlut  at  common  law  the  tigmficami  of  an  excotnmimiration  might  be 
upon  a  geoeral  dause,  as  ffropter  coniumaciumy  or  de  non  parent&i  mandaiet  eccieakt, 
Salk.  893.350.  Ld.  Raym.  586.  618.  Gibs.  Cod.  1097.  —  2.  But  now  by  the  5  Eliz. 
c  S3,  the  cause  must  be  set  forth  in  the  writ  de  excommunicato  captendo  itself;  because 
by  that  statute  the  writ  is  made  returnable  in  B.  R.,  which  would  be  to  no  purpose  if  the 
caoK  were  not  set  forth  in  the  writ,  so  asr  to  ensUe  the  couit  to  judge  thereof. — 3.  But 
it  was  mtway*  holden,  that  the  bishop's  certificate  signifying  the  excommunication  into 
cfaanceiy,  on  which  the  writ  of  ejccommwucaio  capiendo  issued,  oucht  to  comprise  the 
particular  cause  of  the  excommunication;  so  tluit  the  court  mightjudge  whether  it 
were  a  matter  within  their  iurisdiction  or  not.  14  H.  4.  14.  B.  Kol.  Abr.  883.— 
4.  Tbecanie  may  be  set  fortn  generally.  2  Atk.  498. — 5.  If  it  is  said  that  the  ofibider 
nMciafedf  without  saying  where,  it  is  simcient,  for  the  term  implies  that  it  wasin  pufaliCk 
mid.—  6.  And  so  it  is,  though  it  is  not  said  that  he  officiated  at  the  time  of  the  excom- 
■wmiffJAn  in  the  ctiocese  of  L.  Ilnd  —  7.  So  likewise,  though  it  does  not  sapr  that 
the  cxcommonicBtion  was  pronounced  by  a  person  in  holy  order* ;  there  bemg  an 
Mstftaun  that  he  was  lawfully  authorised.  Ibid.  —  8.  So  though  it  does  not  sajr  when 
the  rxtfommnnifarion  was  pronounced  Ibid.—  9.  A  si^JSetnii  of  excommunication 
ia  a  cause  for  subtraction  of  tithes,  and  other  ecclesiastical  dudes,  is  good ;  though  if 
ia  die  (fisfonctiTe  or  other.  Sec,  it  is  bad  for  uncertainty.  C.  T.  H.  314.  Salk.  S93« 
UL  Rayn.  619.  S  Atk.  499.—  lO.  Where  in  a  writ  of  exeommunkaio  otyriendo,  the 
ndtal  of  the  tignifieaoU  was,  that  he  was  excommunicated  for  not  paying  the  costs  in 
fmndam  negotio  pueronan  educatiomt  noe  imiruciiomt,  tine  a&qud  Utiniid  in  ed  parte 
print  oUentd,  the  wrk  was  quashed  for  uncertainty ;  beduise  k  mi^t  be  a  teaching  to 
fcnee  or  dance,  and  not  letters.    Salt.  894.  Ld.  Kaym.  818.  1415. 

(a)  1.  Persons  excamamnifat^,  taken  at  the  request  of  the  bishop,  are  expressly 
held  to  be  irrqilevisable.— s.  But  the  court  of  K.  B.,  it  has  been  said,  mav,  as  well 
bdbfe  as  nace  this  atatotc^  bail  a  person  taken  upon  excommunicato  camienao,  Bulst. 
19S.— 3L  Bat  the  court  in  a  later  case  refused  it.  7  Mod.  61.-^  4.  And  being  a  com« 
mitment  in  execution,  it  seems  that  the  court  have  no  power  to  bail.    i  Show.  16. 

quarter 
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quarter  sessions,  that  the  party  in  six  days  render  himself  and  if  he 
doth  not  he  shall  forfeit  10/.  {xj. 

And  after  that  shall  go  a  second  capias  with  proclamation,  and  there- 
on, 20/.  penalty,  and  so  a  third,  and  in  infinitum^  each  with  20/.  pe^ 
nalty ;  and  if  the  party  be  taken,  he  shall  be  committed  without  bail,  as 
on  an  excommunicato  capiendo. 

If  a  person  after  his  commitment  escapes,  and  the  sheriff  has  not  re- 
turned his  writ,  a  capias  excomrmmicahm  de  novo  shall  go.    Mod.  Ca.  78. 

Otherwise,  if  the  writ  be  returned.     Mod.  Ca.  78. 

Or,  if  after  commitment  upon  the  former  writ,  he  be  removed  by 
habeas  corpus.    Dub.  Mod.  Ca.  78. 

But  by  the  st.  5  EL  23.  a  person  in  prison  out  of  the  realm,  within 
age,  non  sane,  or  Jeme  caoert,  shall  not  incur  the  said  penalties. 

Nor  any,  who  in  the  writ  of  excommunicato  capiendo  shall  not  have 
the  addition  required  by  the  st  1  H.  5. 5. 

Nor,  if  in  the  significavit  it  be  not  cont^ned,  that  the  excommuni- 
cation was  for  contempt  in  some  original  matter  of  heresy,  refusal  to 
baptize  his  child,  to  receive  the  communion,  to  come  to  church,  or  in 
some  error  of  religion  or  doctrine,  incontinency,  usury,  simony,  per- 
jury in  the  ecclesiastical  court,  or  idolatry. 

And.  therefore,  if  a  capias  with  proclamation  goes  against  any  in  pri- 
son, within  age,  8cc.  when  taken  upon  it,  he  may  plead  such  matter  in 
discharge  of  the  penalties  given  by  the  st.  5  El.  23. 

So,  if  he  has  not  a  proper  addition.     Sho.  16.    Jon.  226.  (x) 

So,  if  the  significavit  to  chancery  does  not  show,  that  the  excom- 
munication was  for  one  of  the  causes  contained  in  the  statute.  Cro. 
Car.  197.  199.     2  Jon.  89.     R.  1  Rol.  174.     R.  12  Co.  77. 

So,  if  the  writ  of  excommunicato  capiendo  was  not  delivered  upon  re- 
cord.    Semb.  1  Sid.  165.     R.  I  Sid.  285.     1  Vent  309. 338. 

So,  if  the  party  comes  upon  a  habeas  corpus^  and  it  appears  that  the 
writ  of  excommunicato  capiendo  does  not  show  good  cause  for  excom- 
munication; B.  R.  since  the  st.  5  El.  may  quash  the  writ,  or  award  a 
supersedeas.  {y\  R.  1  Sal.  293,  294. 

So,  if  the  cause  be  uncertain :  as,  in  a  cause  substractionis  decimarumj 
sive  aliorumjurium  ecclesiasticorum  ;  for  perhaps  the  alia  jura  were  not 
within  the  jurisdiction  of  the  court     R.  1  Sal.  293. 

{x)  This  statute  doth  not  take  away  or  aflect  the  excfrnmumcato  capiendo  at  com- 
mon law,  but  in  the  particular  cases  therein  mentioned  gives  a  greater  penalty  to  en- 
force it ;  and  therefore  the  writ  doth  not  only  issue  upon  excommumcation  in  any- 
other  cases ;  but  as  hath  been  often  iadjudged,  though  a  ca^^  with  proclamations  and 
peniJties  go  forth  in  a  matter  not  withm  this  statute,  and  tne  person  be  thereupon  im- 
prisoned, and  pray  to  be  discharged;  because  the  matter  for  which  he  was  excommu- 
nicated (thougn  of  a  spiritual  nature)  is  not  within  this  statute,  yet  nothing  shall  be 
discharged,  but  the  penalties,  and  (without  any  new  writ  obtamed)  the  excommu- 
nication and  imprisonment  may  remain  as  at  common  law,  and  not  be  dischai^ged  but 
by  absolution  in  due  form.  Gibs.  Cod.  1106.  But  for  this,  vide  Cro.  Car.  197.  199. 
Ro.  Abr.  175.  Jon.  226.  Latch.  174.  204.  2  Jon.  89.  Show.  17.  3  Mod.  42,  43. 
Scin.  167.    Vem.  24.    Salk.  294.    7  Mod.  56. 1 17. 

{»)  1.  Salk  294.-2.  But  where  the  parties  were  named  A.  B.  merchant,  C.  D.  gen- 
tleman, E.  F.  yeoman  dc  paroch.  de  2>.,  this  was  held  well,  though  it  was  oWected  that 
the  addition  of  the  parish  should  refer  to  him  only  who  was  last  mentioned.  5  Mod. 
42.    Skin.  176. 

(y)  1.  Str.  43.  Vide  Dick.  473.  5  Ves.  113.— 2.  K.  B.  may  quash  an  excommuni- 
catu>n.  Ld.  Rayin.  61 8.  —  3.  But  it  will  not  in  the  absence  of  the  party  taken  up  upon 
it.    Ibid. 

In 
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hi  quodam  negotio  instrucHonis  pnerortm  sine  Ucentia^  without  saying, 
in  what  he  instructed  them.     R.  1  Sal.  294. 

Yet  the  writ  oi  excommunicato  capiendo  stands  in  force,  though  the  pe- 
nalties are  discharged  for  wan^  of  the  addition.  Semb.  Sho.  16.  R. 
2  JoD.  89.     Semb.  cont.  1  Sal.  294,  295.     R.  Jon.  226. 

Or,  for  that  tlie  significavit  does  not  contain  any  of  the  causes  re« 
quired  by  the  statute.  Semb.  Cro.  Car.  197.  Adm.  Cro.  Car.  199. 
R  2  Jon.  89.  R.  S  Mod.  89.     R.  Lat.  204.     R.  I  Sal.  294. 

So  an  excommunicato  capiendo  lies  now  by  the  conmion  law,  for  causes 
not  mentioned  in  the  st  5  £1.  23.     Per  Windham,  1  Sid.  181. 

So^  if  an  excommunicato  capiendo  be  awarded  according  to  the  statute 
fiir  a  cause  not  mentioned  there,  the  party  shall  not  be  discharged  on 
motion,  or  suggestion,  without  a  habeas  corpus  returned,  and  plea  to  it. 
R.  I  £Sd.  181.    Lat.  174.     R.  1  Sal.  294. 

So  he  shall  not  be  discharged  for  a  misnomer;  for  he  has  no  day  to 
plead,  and  may  have  4alse  imprisonment  if  he  be  not  named  in  the  writ. 
R.  1  Mod.  70. 

So,  if  several  are  named  in  the  significavit,  and  at  the  end  of  the 
names  it  be  added,  of  the  parish  of  A.  in  the  county  of  B.  this  addi- 
^n  goes  to  each  of  them<     R.  3  Mod.  42,  43. 

So,  if  the  significavit  mentions  an  excommunication  for  not  coming 
to  his  parish-church,  it  is  sufficient ;  thouc'h  the  statute  says,  generally, 
come  to  church;  for  he  might  plead  it,  if  he  was  at  another  church. 
R.  S  Mod.  42,  43. 

So  he  cannot  plead  or  move  to  quash  the  writ  before  the  return. 
R.  1  SaL  294. 

(B  5.)  How  discharged. 

If  the  party  excommunicated  makes  sads&ction  to  holy  church  for 
bis  contempt,  and  the  bishop,  &c.  certifies  it  to  the  chancery,  a  writ 
gpes  to  the  sheriff  for  his  discharge.     F.  N.  B.  63»  A. 

And  upon  that  Bitalias  andpluries :  and  if  the  sheriff  does  nothing, 
an  attachment  against  him  returnable  in  B.  R.     F.  N.  B.  63.  B. 

So^  if  he  gives  cautimi  to  the  bishop  to  obey,  &c.  and  this  be  certi- 
fied to  the  chancery.     F.  N.  B.  64.  A.  (z) 

.  So»  if  the  excommunication  was  pronounced  and  certified  after  a  pro- 
hibition sued,  and  an  attachment  upon  it,  the  party  may  shew  it  to 
the  court}  and  shall  have  a  supersedeas  out  of  chancery.  F.  N. 
a  64.  D. 

Or,  if  the  attachment  was  returned,  he  shall  have  it  out  of  B.  R» 
F.  N.  B.  64.  D. 

S09  upon  a  certificate  by  the  official,  that  the  excommunicate  has  ap- 
pesJed.     F.  N.  B.  64.  £.  .1  Ver.  24. 

Or,  after  appeal,  he  may  sue  out  a  scire  facias  against  the  bishop  and 
the  party  at  whose  suit  he  was  excommunicated,  and  at  the  return  of 
the  sdrefaciaSf  if  it  be  not  denied,  he  shall  have  a  supersedeas.  F.  N. 
Bl  65.  E. 

And  if  the  matter  cannot  be  determined  at  the  day  of  the  return,  it 
shall  be  adjourned,  and  in  the  mesne  time  he  shall  have  a  special 
mpefsedtas.    F.  N.  B.  SB.  E. 

So,  if  the  bishop  certifies,  that  he  has  commanded  the  official  to  ab- 

(z)  Gibf .  Cod.  1 1 10. 
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solve  him,,  he  may  thereupon   have  a   writ  for  his  discharge  when 
absolved.     F.  N.  B.  63.  F. 

And  upon  that  an  aliasj  and  pluriesy  and  if  the  sheriff  does  not  re- 
gard them,  an  attachment  against  him.     F.  N.  B.  63.  F. 

Upon  which  writs  the  sheriff  ou^ht  to  inform  himself,  as  well  as 
he  can,  whether  he  be  absolved ;  for  tne  official  is  not  bound,  to  certify 
him  thereof.     F.  N.  B.  63.  G. 

So,  if  the  excommunicato  capiendo  appears  to  have  been  granted  with- 
out ffX)A  cause,  it  may  be  superseded  by  chancery  at  the  common  law ; 
and  now,  since  the  st  5  £L  by  B.  R.  1  Sal.  293.  Semb.  cont. 
1  Ver.  24.  (a) 

But  if  the  bishop  refuses  to  take  caution  or  surety  to  obey  the  holy 
church,  the  excommunicate  shall  have  a  writ  de  cautione  admittendd  by 
which  the  bishop  shall  be  commanded  to  take  caution,  and  to  com- 
mand the  sheriff  to  deliver  him.     F.  N.  B.  6S.  C. 

And  if  the  bishop  refuses,  he  shall  have  a  writ  to  the  sherifi^,  quod 
accedat  ad  episcopunij  et  moneat  ut  acceptd  cautione  mandet  deliberarii  ei 
si  idem  episcopus  noluait,  8^c.  then  the  sheriff  shall  deliver  him.  F.  N. 
B.  63.  D. 

And  thereupon  he  shall  have  an  alias  and  jHurieSy  and  if  the  sheriff 
neglects,  an  attachment  against  him.     F.  N.  B.  6S.  E.  > 

So,  if  the  excommunication  be  contrary  to  the  law  of  the  realm,  so 
tliat  he  cannot  have  a  writ  de  cautione  admittendd^  (&r  then  he  would 
be  bound  parere  mandatis  ecclesice^)  he  shall  have  a  writ  to  the  bishop 
out  of  chancery,  to  absolve  him :  as,  where  the  cause  was  out  of  the 
cognizance  of  the  spiritual  court,  and  it  so  appears  upon  the  libel.  R« 
12  Co.  76. 

So,  if  the  cause,  upon  which  he  was  excommunicated,  be  pardoned. 
R.  12  Co.  76. 

And  this ;  though  the  party  be  taken  by  a  writ  of  excommunicato  ca- 
piendo.    R.  12  Co.  76. 

Or,  in  such  case,  if  the  bishop,  upon  shewing  thkt  he  was  excommu- 
nicated for  a  matter  pardoned,  or  out  of  die  cognizance  of  the  spiritual 
court,  &c.  and  upon  request,  refuses  to  absolve  him,  an  action  upon 
the  case  lies  against  the  bishop.     R.  12  Co.  77. 

But  if  tlie  excommunication  was  in  a  cause,  which  appears  by  the 
libel  to  be  sued  out  of  the  diocese ;  there  shall  not  be  a  writ  out  of  dian- 
cery  to  the  bishop  to  absolve  him,  but  the  writ  de  cautione  admit'' 
tendd  is  sufficient :  for  though  the  st.  23  H.  8.  9*  disallows  a  suit  out  of 
the  diocese,  yet  there  are  many  cases  in  which  it  may  be  so.  R.  12 
Co.  77.  (*) 

(C)  afwBfoIution. 

Absolution  ought  to  be  by  the  same  bishop,  who  excommunicated,  or 
by  him,  or  to  whom  the  cause  is  removed  by  appeal.     R.  Mo.  775. 

But,  if  a  man  be  twice  excommunicated,  and  absolved  upon  the 
last ;  the  first  stands  in  force.     R.  Mo.  849. 

,  l.fc  —  .....Till  1,1  ,  I  !»■  .1.1  .  , 

(a^  Upon  notice.     15  Ves.  346. 

{bj  If  an  ecclesiastical  judge  pronounce  the  greater  excommiinication  instead  of  the. 
less,  he  do^  not  exceed  nis  jurisdicdon,  but  qnly  trangresses  the  forms  of  his  court; 
the  only  mode,  therefore,  of  objecting  to  it  is  by  appeal,  and  the  judgment  is  un- 
impeachable in  collateral  proceedings.    7  T.  R.  15J. 
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EXECUTION. 

(A)  Crrcution  in  real  actions. 

(A  1.)  By  entiy.  p.  212.  ^ 
(A  2.)  By  habere  facias  sehinam.  p.  213. 
(A  3.)  How  it  shall  be  done.  p.  213. 
(A  4.)  By  scire  facias,  p.  214. 
(A  5.)  By  habere ficias  possessionem,  p.  214, 
(A  6.)  Execution  upon  a  fine,  and  common  recovery, 
p.  215. 

(B)  €reciition  for  tbt  kins. 

(B  1.)  By  capias  pro  fne^  or  capias  udagatum.  p.  216. 

(B  2.)  When  any  in  execution  for  the  king  shall  also 

be  so  for  the  party,  p.  216. 
(B  3.)  Execution  for  a  debt  to  the  king :  —  To  what 

thing  it  extends,  p.  217* 
(B  4.)  By  what  process  done :  ^  By  extendi  facias. 

p.  217. 
(B  5.)  Wnat  lands,  &c.  shall  be  extended,  p.  218. 

(C)  (Srecution  for  a  common  periecon:  in  perjeconal  actions. 

(C  1.)  What,  by  the  common  law.  p.  219. 

(C  2.)  What  not  p.  220. 

(C  3,)  What,  by  stati^te  :  —  Execution  against  goods 

and  chattels  :  —  By  levari  facias,  p.  220. 
(C  4.)  By feri  facias :  —  What  things  may  be  taken. 

p.  221. 
(C  5.)  How  thfe  sheriff  shall  proceed  upon  it.  p.  223. 
(C  6.)  How  he  shall  sell.  p.  225. 
(C  7.)  How  he  shall  make  the  return,  p.  226. 
(C  8.)  Venditioni  eaponas.  p.  226. 
(C  9.)  By  capias  ad  satisfaciendum :  —  When  it  lies. 

p.  226. 
(C  10.)  When  the  defendant  shall  be  in  execution. 

p.' 229. 
(C  11.)  When  not.  p.  229, 
(C  12.)  An  arrest,  what  shall  be.  p.  230. 
(C 13.)  When  the  defendant  shall  be  dischar^d.  p.  231. 
(C  14.)  By  elegit,  p.  231. 
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(D)  Co  tobat  time  an  erecution  relatetf. 

(D  1.)  As  to  land.  p.  2S6.    • 
(D  2.)  As  to  goods,  p.  237. 

(£)  OBg  Uibom  it  ffyall  be  dueD.  p.  239. 

(F)  against  tobom.  p-  239. 

(6)  JS^  tobom  it  0baII  be  Done.  p.  240. 

(H)  di^ben  erecution  mag  be  after  a  fiormer  erecution. 

p.  240. 

(I)  95g  tobat  court  erecution  0ban  be  granteD.  p.  243. 

(I  2.)  By  an  inferior  court,  p.  244. 

(I  3.)  How  it  shall  be  awarded,  p.  244. 

(I  4.)  Scire  facias  quare  txecuUonem  non^  ^.  p.  245. 

(A)  Erecution  in  actionisc  reaL 

(A  1.)  By  entry. 

Execution  is  {a)  Jlnis  et  effictus  legis.  {b) 

After  judgment  (c)  in  a  real  action,  if  the  estate  continues  in  the 
possession  of  the  tenant  against  whom  the  recovery  was,  the  demandant 
may  enter,  when  the  writ  shews  the  certainty  of  the  thing  recovered,  be- 
fore seisin  delivered  upon  an  habere  facias  seisinam,     Co.  L.  34.  b. 

And  he  may  enter  within  or  after  the  year  after  judgment.  1  Rol. 
885.1.10. 

So,  if  a  recovery  be  of  a  rent,  common,  &c  in  certainty,  the  demaii* 
dant,  after  judgment,  may  distrain  before  seisin  by  an  habere  facias  seisi'- 
nam.     Co.  L.  S4<«  b. 

(a)  1.  Execution  is  the  obtaiuinc  actual  possession  of  a  thing  recovered  by  judg- 
ment of  law ;  and  is  called  the  life  of  the  Haw,  and  therefore  is,  in  all  cases,  to  be 
favoured.  Co.  Litt.  154.  a.  Carter,  194. — 2.  It  differs  from  an  action,  which  continues 
only  tiU  judgment  is  ^en ;  and  therefore  a  release  of  all  actiois  is  regukriy  no  bar  of 
an  execution.    Co.  Litt.  289.    2^  Rol.  Abr.  404. 

(b)  Co.  Litt.  289.     5  Co.  87.  * 

(c)  1.  To  warrant  execution,  judgment  must  have  been  signed,  though  it  need  not 
have  been  entered.  Gilb.  C.  P.  24.  Law  of  Executions,  43.  —  2.  And^  unless  in  cer^ 
tain  cases,  leave  of  the  court  need  not  be  obtained.  —  3,  Which  cases  are,  where  a 
verdict  has  been  taken  against  one  underwriter,  and  the  rest  have  entered  into  the  con- 
solidation rule,  and  agree  to  be  bound  by  it.  Udd,  981.  —  4.  Where  there  is  a  writ 
of  error  coram  nobis.  Say,  Rep.  166.  Barnes,  201.  2  Blk..  1067.  —  5.  Wherein 
ejectment,  the  lan<Uord  is  admitted  to  defond  on  the  tenant's  non-appearance,  and 
judgment  is  thereupon  signed  against  the  casual  ejector,  with  a  stay  ot  execution  till 
niruier  order,  the  lessor  of  the  plaintiff  having  succeeded,  nnist  apply  ta  the  court  for 
leave  to  take  out  execution.  Tidd,  961.  —  6.  And  in  sudi  case  ir  a  writ  of  error  be 
brought  bjT  the  landlord,  it  may  be  shewn  for  caiWL  and  will  be  a  sufficient  reason, 
against  taking  out  execution.  2  Str.  1241.  —  7.  But  if  the  landlord  omit  the  oppor- 
tunity of  shewing  it  for  cause,  the  execution  is  regular  and  cannot  be  set  aside.  2  Jkaet. 
757.  —  8.  These  seem  to  be  the  only  cases  in  which  leave  must  be  obtained ;  not  there- 
fore the  case  in  which  judgment  is  entered  up  for  the  sum  awarded,  under  a  reference 
at  nisi  prius,  1  East,  fOU  i  B.  &  P.  97.  480.  3  B.  &  P.  244.  Std  vide  1  Salk.  84. 
Barnes,  58. 
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S09  if  the  tenant  dies  before  execution,  the  demandant  may  enter 
upon  his  heir.     1  Rol.  884.  1.  47. 

So^  though  there  are  several  descents.  1  Rol.  884. 1.  52.  Vide 
post,  (A  5.) 

So,  if  before  execution  a  stranger  enters  and  dies  seised,  the  demand- 
ant may  enter  within  a  year  after  judgment.     1  Rol.  885. 1.  2. 

So^  if  judgment  be  against  tenant  in  tail,  the  demandant  may  enter 
apon  the  issue  in  taiL     1  Rol.  884.  L  50.     Vide  post,  (A  2.)  ^ 

So^  if  a  writ  of  error  be  brought  against  the  heir,  and  judmient  r&- 
▼ersedy  the  demandant  in  error  may  enter  upon  him,  though  he  be  in 
by  descent.     1  Rol.  884. 1.  *42. 

But  die  demandant  cannot  enter  upon  a  stranger  after  the  year 
I  Rol.  885.  L  12.  V         * 

Or,  after  a  descent  cast.     1  RoL  885. 1. 15. 

(A  2.)  By  Jiaberejacias  seisinam. 

An  habere  facias  seisinam  is  a  judicial  writ  issuing  out  of  the  record  of 
the  judgment,  and  directed  to  the  sheriff  of  the  county  where  the  land 
lies,  commanding  him  quod  habere  faciat  to  the  demandant  seisinam  suam 
iemessuagioy  4^c. 

Li  a  real  action,  after  jud^ent  quod  recuperet  seisinam^  the  de- 
mandant may  take  out  execution  by  habere  /ados  seisinam  at  any  time 
within  a  year  and  a  day  after  judgment 

And  where  the  certainty  does  not  appear  by  writ,  he  cannot  enter ; 
hoi  ^bsSihaN^Bn  habere  facias  seisinam  :  as,  in  dower.  Co.  L.  S4.b. 

80^  though  the  ddiivery  of  seisin  by  the  sheriff  does  not  reduce 
it  to  a  certainty :  as,  if  in  dower,  a  woman  recovers  the  third  part  of  a 
moietr.     Co.  L.  84.  b. 

If  the  tenant  dies  after  judgment ;  execution  may  be  sued  against  his 
hdr. 

So,  acainst  the  issue  in  tail,  where  the  recovery  is  upon  a  real  title. 

So,  wnere  a  recovery  is  ag^nst  tenant  in  tail  by  common  recovery ; 
for  the  issue  shall  have  the  recompence  in  value.  Co.  L.  36 1 .  b.  R.  Dy. 
376.  b.     R.  1  Co.  94.  b.  106.  a.     Vide  Estates,  (K  27.) 

But  if  a  recovery  be  against  tenant  in  tail  upon  a  false  title,  who  dies 
before  execution;  m  scire  facias  against  the  issue  in  tail,  he  may  avoid 
it.    C0.L.S6I.  b. 

(A  3.)  How  it  shall  be  done. 

If  the  writ  be,  that  the  ^exiS  habere  faciat  seisinam  of  several  mes- 
suages in  the  possession  of  the  same  person,  it  is  sufficient  that  he  does 
execution  in  one  in  the  name  of  all,  without  going  to  each  particular. 
R.  1  Rol.  886. 1.  32. 

If  a  recovery  be  9f  a  rent,  common,  3&c  it  is  sufficient,  that  the  sheriff 
upcMi  the  land,  delivers  seisin  of  the  rent,  common,  &c.  by  parol;  for 
thereby  the  demandant  is  in  actual  possession.     1  Rol.  886. 1. 52. 

So^  if  the  sheriff  offers  to  deliver  seisin,  and  shews  the  parcels,  in 
which,  it  is  sufficient,  though  the  demandant  refuses  it;  for  his  entry 
afterwards  is  c&ngeable.     Semb.  Dy.  278.  b. 

But  where  the  houses.  Sec.  recovered  are  in  the  possession  of  several, 
it  IS  not  suffident  to  deliver  seisin  of  one  in  the  name  of  all ;  bu  the' 
OQffht  to  floo  to  each,  particularly.     R.  1.  RoL  886.;1. 40. 

If  a  wnt  be  for  seisin  in  twenty  acres,  he  oughib  to  deliver  the  acres, 
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as  computed  by  the  country ;  not  twenty  measured  according  to  the  sta- 
tute.    R.  1  Rol.  886. 1.  50. 

If  the  demandant  has  once  had  execution,  he  cannot  afterwards  have 
execution  again.     Vide  post,  (A  6.) 

And  therefore,  where  the  sheriff  had  returned  upon  an  lutbevefacias 
seisinamj  execution  done,  an  alias  habere  Jacias  seisinam  never  was^seen. 
Dy.  278.  b. 

And  if  execution  be  done,  the  court  will  compel  the  sheriff  to  return 
the  writ     R.  1  Rol.  77.  {d) 

So,  if  a  fee  be  executed  by  the  ancestor,  it  never  shall  be  executed 
again  b^  the  heir.     1  Rol.  886. 1.  18. 

Or,  if  a  fee  tail,  it  shall  not  be  executed  again  by  the  issue  in  tail. 
1  RoL  886. 1. 20. 

SOi  if  husband  and  wife  be  tenants  for  life,  remainder  to  them  in 
tail,  the  husband  dies,  and  the  wife  has  execution ;  the  issue  shall  not 
have  execution  again ; .  though  he  claims  as  heir  to  both :  for  he  claims 
the  same  estate.     1  Rol.  886.  L  15.    Vide  post,  (A  5.) 

(A  4.)  By  scire  Jacias. 

If  the  demandant  sues  execution  after  a  year  after  iudgment,  he  must 
have  2^  scire  facias.  2  Inst  469.  Vide  post,  (1 4.}  — Pleader,  (SL. 
1.2.) 

(A  5.)  By  habere  facias  possessionem. 

If  there  be  judgment  in  ejectment,  &c.  where  only  a  term  for  vears 

is  recovered ;  execution  shall  be  by  an  haberefacias  possessionem,  {e) 

—  -  I  _  ••  " *"• 

{dy  1.  All  writs  of  execution,  which  arc  to  be  executed  by  the  sole  authority  of  the 
shenfi)  such  as  a  capuu  ad  Motufadendum^  habere  facioi  icmnam  or  pouemonemy  fieri 
fadoi^  liberate,  S^,  are  good  when  duly  executed,  though  never  returned  by  the  sherifl^ 
for  the  plaintiff  has  the  effect  of  his  suit,  and  there  is  nothing  farther  to  be  done  on 
hb  part ;  and  hence  it  is  said  that  an  execution  executed  is  the  end  of  the  law.  5  Rep.  90. 
4  ftep.  67.  —  2.  Though  if  the  party  apprehends  hiniself  injured  by  an  erroneous  writ 
of  execution,  he  may  applv  to  the  sheriff*  to  return  it,  a^d  if  he  refiises,  an  action  on 
the  case  lies  against  hun^  keb.  551.  —  .7.  But  in  the  case  of  an  ele^,  althoudi  it  be 
a  judicial  writ,  yet  the  sheriff*  must  return  it ;  for  this  is  not  to  be  exeaited  by  ms  sole 
c^ithority,  but  by  an  inquest  taken  by  him,  according  to  the  statute  of  Westmmster,  2. ; 
and  therefore  he  must  return  the  writ,  that  it  may  appear  that  he  has  pursued  the 
directions  of  the  statute.  5  Rep.  20.  a.  4  Rep.  74.  2  Inst  396.  Cro.  Jac.  569.  Cro. 
Eliz.  584.  —  4.  Upon  which  distinction  it  has  been  held,  that  a  capiat  ad  saHtfaciendum 
may  be  taken  out,  returnable  the  term  next  but  one  after  the  teste ;  for  in  this  case 
the  mtervening  term  makes  no  discontinuance,  it  not  being  necessary,  as  in  case  of  a 
capias  in  mesne  process,  that  the  defendant  should  have  a  day  in  court;  for  his  cause 
is  at  an  end,  and  he  must  be  in  prison,  whether  the  writ  be  returned  or  not,  whereas 
on  9i  capiat  in  mesne  process,  the  party  may  be  at  great  prejudice,  by  reason  of  the 
imprisonment  in  the  meantime.  2  Salk  700.  Ld.  Kayma.  775.  7  Mod.  29.  —  5.  So 
if  a  fieri/aciat  issues  to  die  sheriff*  of  S.  returnable  on  a  common  return  day,  and  he 
at  the  day  returns  ntdia  bona,  vl  fieri  jfadat  tetiaium  may  issue  the  day  following  to  the 
sheriff* of  Kent,  and  execution  by  him  shall  be  good;  for  thou^  on  mesne  process 
there  can  he  no  tettatum  till  the  quarto  die  pott^  yet  it  is  otherwise  in  writs  of  execu- 
tion, for  on  these  tl\e  party  has  no  day  in  court.    T.  Jones,  200.    3  Bac.  Abr.  977. 378. 

(e)  1.  A  judgment  in  ejectment  for  the  plaintiff*  shews  that  the  defendant  has  no 
propertv  in  the  premises,  but  that  they  belonff  to  the  plaintiff*.  The  writ  of  babere 
jfaciat  therefore  is  not  to  divest  the  defendant  of  his  profierty,  as  a  writ  offi.  fa,  is,  but 
tf>  take  from  him  that  which  belongs  to  another,  and  which  be  is  unjustly  withholdii^. 
3  M.  &  S.  557.^2.  The  legal  relation  to  the  teste  of  the  writ  is  to  be  supported  m 
jnaiiitenance  of  the  habere  faaat  pottettianem,  on  judsment  in  ejectment.  4  Burr. 
1 970.  —  s.  If  the  lessor  take  more  than  he  has  recovered  in  the  action,  the  coturts  will 
hitakit  in  a  summary  way,  and  compel  him  to  make  rcstitutioa.    3  Wils.  49. 
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It -may  be  sued  after  a  year  after  judgment  in  ejectment,  quoad  die 
land,  without  a  scire  fadas.  R.  1  Sid.  351.  R.  cont  Sal.  2S8.  600. 
Vide  post,  (I  4.) 

If  the  def^idant  dies  before  execution,  it  may  be  done  against  his 
heir;  for,  in  ejectment,  the  ejector  by  intendment  is  a  disseisor.  R.  1 
Rol.  887.  1. 10.     Vide  ante,  (A  1.) 

So  it  may  be  sued  at  any  time  before  the  term  expires.  Si^mb.  Skin,  4*27* 

If  the  plaintiff  in  ejectment  declares  for  forty  acres  and  recovers  only 
thirty,  the  sheriff  may  deliver  to  him  in  possession  of  two  or  diree  acres 
in  the  name  of  all,  without  setting  them  out  by  metes  and  bounds,  tliough 
the  plaintiff  recovered  only  part,  of  what  l^e  supposed  in  the  possession 
of  the  tenant     R.  1  RoL  886. 1.  45.     Vide  ante,  (A  3.) 

The  sheriff  upon  an  haberejacias  seisinanij  or  possessionem^  may  break 

ra  house  to  deliver  seisin  or  possession  of  it  to  the  demandant,  or 
itiffi     R.5Co.91.b. 

May  remove  all  persons  in  the  house.     R.  1  Lico.  145. 

And  ought  so  to  do.     1  Leo.  145. 

If  an  habere  facias  possessionem  be  executed,  and  before  the  return 
and  filing,  the  defendant  re-enters,  a  new  habere  facias  possessionem  shall 
issue.  2  BiownL  253.  Mod.  Ca.  27.  R.  I  Sal.  321.  Semb.  1  Leo. 
145.     R.  1  Rol.  353. 

If  he  re-enters  after  the  writ  executed,  returned  and  filed,  an  attache- 
ment  upon  an  aflMavit,  shall  go  against  him.  2  Brownl.  253.  Dub.  if 
the  execution  was  complete.     Mod.  Ca.  27.     1  Sal.  321. 

Bat  till  possession  completely  given,  and  the  bailiifi  withdrawn,  the 
execution  is  not  complete;  and  upon  disturbance,  an  attachment  goes« 
Ma  Ca.  27.     1  SaL  321.     1  Leo.  145. 

(A  6.)  Execution  upon  a  fine,  and  common  recovery. 

A  fine  sur  conuzance  de  droit  come  ceo^  S^.  is  executed,  and  needs  not 
any  execution.  1  RoL  885. 1. 20. 887.  L  15.  Vide  Fine,  (E  9.)  (£  15.) 
—  Plender,  (3  A  7.) 

All  other  fines  are  executory,  and  must  be  executed.  Vide  Fine,  (E 
10.  &c.) 

So  a  fine  come  ceo,  8pc.  to  A.  in  tail,  remainder  over,  may  be  after- 
wards executed,  as  to  the  remainder.     1  Rol.  887. 1.  20.    Dy.  69. 

So^  if  a  fine  be  executed  as  to  a  particular  estate,  it  may  afterwards 
be  executed  as  to  the  remainder.     1  Rol.  885. 1. 40. 

Tliough  the  remainder  be  to  him  who  has  the  particular  estate. 
1  Rol.  886. 1. 5. 

Yet,  if  a  fine  be  executed,  there  shall  not  be  another  execution :  and 
therefore,  if  a  fine  be  to  A.,  remainder  to  his  right  heirs ;  this  is  executed 
ht  the  whole,  and  hb  son  shall  not  have  execution  afl;er  his  death. 
1  RoL  885. 1.  32.     Vide  ante,  (A  3.) 

If  it  be  to  A.  for  Hfe,  remainder  to  B.  in  tail,  remainder  to  A.  in  fee» 
and  A.  surrenders  to  B.  who  dies  without  issuer  and  then  A.  enters ;  hig 
heir  shall  not  haye  execution  for  the  remainder  in  fee;  for  it  was  exe- 
cuted.    1  Rol.  885.  L  35. 

If  a  remainder  be  limited  by  fine  to  htisband  and  wife,  and  the  heirs 
of  their  bodies,  and  one  dies,  then  tiie  particular  estate  determines,  and 
the  survivor  enters;  the  issue  shall  not  have  execution  afterwards,  though 
he  claims  as  of  both  bodies.     1  Rol.  885. 1. 25.     ' 

P4  If, 
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I^  to  husband  and  wife,  and  the  heirs  of  the  husband,  who  surriTes; 
his  heir  shall  not  have  execution.     1  Rol.  885.  L  50. 

If  a  fine  be  .executed  by  entry  or  scire  facias^  the  execution  extends 
only  to  the  estate  in  possession ;  and  not  to  the  remainder. 

Though  the  last  remainder  be  to  him  who  has  the  possession :  as,  if 
a  fine  be  to  A.  in  tail,  remainder  over  to  others  for  life,  remainder  to  A« 
in  fee,  and  the  remainders  for  life  cease,  whereby  A.  has  the  tail  and 
the  fee  together ;  if  he  sues  execution,  he  can  sue  it  only  for  the  taiL 
1  Rol.  886.  L  25. 

But,  if  the  fine  or  estate  be  avoided  before  execution,  it  shall  never  be 
executed ;  as,  if  tenant  in  tail  takes  a  fine  of  A.  and  thereby  renders  to 
B.  for  life,  in  tail,  or  in  fee,  and  dies  before  proclamations  passed,  or 
entry  of  the  conusee ;  whereupon  the  issue  enters ;  the  conusee  shall  not 
have  a  scire  facias  against  the  issue  to  execute  the  fine,  though  the  pror 
clamations  afterwards  pass.    PI.  Com.  437.  b. 

(B)  Crecution  for  tfte  lung. 

(B  1.)  By  capias  pro  Jine^  or  ca^j^as  utlagatum. 

When  judgment  is  given  that  the  plaintiff  or  defendant  eapiatuTj  4r. 
a  capias  projlne  lies  for  the  fine  due  to  the  king.  Vide  Information, 
(D  7.)    Vide  post,  (B  2.) 

For  capias  utlagatum.    Vide  Utiagary.     Vide  post,  (B  2.) 

(B  2.)  When  any  in  execution  for  the  king  shall  also  be  so  for 

the  paity. 

If  a  man  be  taken  by  a  capias  pro  Jine  within  a  year,  and  a  capias 
lies  in  the  same  action  for  the  plaintiff,  the  party  taken  upon  the  capias 
pro  fine  shall  be  also  in  execution  for  the  plaintiff,  if  he  pleases,  with- 
out his  prayer.  5  Co.  88.  b.  1  Rol.  895.  1.  50.  Bridg.  7.  14  H. 
7.  15. 

So,  if  a  capias  does  not  lie  for  the  plaintiff  in  the  same  action,  but 
only  B,JierifaciaSi  S^c.  yet  upon  his  prayer,  the  party  taken  upon  the 
capias  pro  Jine  shall  remain  in  execution  for  the  plaintiff.     5  Co.  88.  b. 

Bridg.7. 

So,  if  he  be  not  taken  upon  a  capias  projine^  till  after  the  year  when 
the  plaintiff  is  put  to  a  scire  facias..    5  Co.  88.  b. 

And  in  such  case  he  shall  be  in  execudon  for  the  plaintiff,  before 
that  he  be  for  the  khig.     2  Rol.  158. 1.  7. 

And  though  the  fine,  and  process  thei*eon  be  pardoned.  1  Leo.  51. 
Bridg.  7- 

But  where  the  party  is  not  taken  upon  a  capias  pro  fine  within 
the  year,  or  a  caputs  does  not  lie  in  the  same  action  for  die  plaintiff;  4he 
party  shall  not  be  in  execudon  for  him,  without  prayer.     5  Co.  88.  b. 

Or,  if  one  only  be  taken,  where  th^  judgment  was  joint  against 
many.     I  Rol.  896.  L  2. 

So,  if  taken  upon  a  capitis  projine^  where  the  plaintiff  takes  exe- 
cution by  el^it,     1  Leo.  51. 

So,  if  the  defendant  be  taken  upon  a  capias  utlagatum^  after  judg- 
ment, within  the  year ;  he  shall  be  in  execudon  for  the  plaintiff,  if  he 
will,  without  prayer*  R.  5  Co.  86.  a.  Mo.  566.  Yel.  20.  1  Rd. 
895. 1  20.    Bridg.  7. 

Though 
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Though  his  body  never  was  brou^t  into  courtf  or  tommitted  in 
esecaticHi  for  the  jwuntiffi     R.  5  Co.  88.  b. 

Though  by  the  common  low  no  capias  lies  for  the  plaintiff;  .if  no 
ladies  be  in  lum  in  the  continuance  of  his  process :  for  as  the  king  has 
boiefit  by  his  suit,  he  shall  have  advantage  by  the  king's  suit.  R. 
5  Co.  88.  a. 

So,  if  he  be  taken  upon  a  capias  utigaatum  after  the  year,  if  the 
phindff  prays  that  he  may  be  in  execution  for  him;  it  shall  be  so.  Adm. 
5  Co.  89.  b. 

So,  if  taken  upon  a  capias  uilagaium  out  of  B.  R.  where  judgment 
was  affirmed  upon  error.    Cro.  EL  706. 

But  a  par^  taken  upon  a  capias  tUlagatum  shall  not  be  in  execution 
for  the  plaintiff,  unless  he  so  pleases.  Per  2  J.  Gawdy  cont  Cro. 
EL  850.     R.  I  RoL  895. 1.  SO. 

Or^  if  taken,  after  the  year,  he  shall  not  be  so,  without  the  prayer 
(rf'the  plaintiff.  Adm.  5  Co.  89.  b.  Semb.  cont.  Cro.  EL  706.  Dub. 
1  KoL  895.  L  25. 

(B  3.)  Execution  for  a  debt  to  the  king : —  To  what  thing  it 

extends. 

How  a  man  becomes  indebted  to  the  king.    Vide  Dett^  (G  1.  9.) 

By  the  st.  9S  H.  8.  99.  All  obligations  and  specialties  for  any  cause 
ocmceming  the  king,  shall  be  taken  domino  regit  and  shall  be  of  the 
same  force  and  effect  as  a  statute-staple. 

And  all  process,  judgments,  execnticms  on  the  same  shall  be  of  the 
same  effect  against  all  Dound,  thdr  heirs,  successors,  executors,  and 
administrators,  and  no  other,  as  on  a  statute-staple. 

Bythecommon  law,  before  that  statute,  the  king  had  power  to  take 
execution  against  the  body,  the  land,  and  the  goods  of  his  debtor^ 
or  accountant  to  him.     S  Co.  1 2.  b.     Vide  Dett,  (G  2,  &c)  ^ 

In  the  hands  of  the  heir,  or  of  a  stranger.     Vide  Dett,  (6  5. 6.) 

And  the  king  shall  be  prefisrred  before  a  subject,  for  his  debt. 
VideDett,(G8.) 

But  by  the  st  M.  Ch.  8.  Nos  rum  seisiemus  terrain  aliquam  out  redditum^ 
pro  dtbUo  nostro  quamdiu  cattaUa  debitoris  sufficitmt^  aid  ipse  paratussU 
satisfacere. 

And  therdbre,  if  the  goods  of  the  king^s  debtor  appear  sufficient^ 
the  sheriff  ought  not  to  extend  his  lands  in  the  hand  of  hun,  his  heir^  pur- 
chaser, or  terre-tenant.   2  Inst.  19. 

And  if  the  executor,  or  heir,  has  assets,  by  the  course  of  the  ex- 
diequer,  process  does  not  go  against  the  purdiaser.     Dy.  67-  b.  in  marg. 

(B  4.)  By  what  what  process  done.    By  extendi  facias. 

Since  If)  the  the  st  S3  H.  8.  S9.  the  usual  process  for  the  king^s 
dddt  is  (g)  an  extendi  facias ;  (A)  whereby  the  sheriff  is  commanded  q^ 

per 

Cf )  See,  (or  the. doctrine  relative  to  extents,  tit  Statute-staple. 

(g)  I.  On  a  judgment  for  the  king's  debt,  or  for  penalties  in  the  court  of  excheauer, 
ibe  rcaolar  ptt)cess*of  escecution  is  an  extent  against  the  body,  lands  and  goods  or  Uie 
^^»^^\    lldd,  1015.  — S.  In  other  cases,  the  ordinary  method  of  proceeding  for 

th« 
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persacramentunh  4rC'  inquitat  {i)qua  et  cUjumadi  bona  et  ctffus  pre 
tit  habuity  S^c.  et  si  bonoy  Sfc.  non  sufficerentj  Sfc. .  tunc  per  sacrament$m 
inquirat  qua  terras  et  tenetnenta  et  cujus  vahrisy  Sfc.  et  ea  extendi 
faciaty  4-c.  et  capiat  padictum  debitoremy  S^c.  ^  2  Inst.  19.  Vide  post, 
(C  14.)    Vide  Statute-staple,  (D  5.)  ^     t.   i  -  ^  j  u 

•  By  the  same  statute  suits  in  the  several  couits  for  the  king^s  debts 
shall  bfe  under  the  seal  of  the  several  courts,  by  capiasy  extendi  faciasy 
subpcenay  attachment,  and  proclamation,  if  need  be,  or  otherwise  as 
to  the  said  courts  shall  be  thought  expedient  for  the  recovery  of  the  king's 

debts.  ,    «  ,  ,    1  ' 

(B  5.)  What  land,  &c.  shall  be  extended. 

After  inquisition   taken,  all  lands  and  tenements  (i)  found  in  the 

seisin  of  the  debtor  are  to  be  extended  by  the  sheriff.     Vide  post,  (C  14.) 

So  a  term  for  years  also  may  be  extended.     Q,   If  it  ought  not 

to  be  sold?    Lane50.  (*)  .  ^  u.   .u 

If  goods  are  seized  upon  an  execution   for  the   king's  debt,  they 
ought  to  be  appraised  before  sale.     Mad.  670. 

the  recoTcry  of  the  lung's  debt,  u  by.  tcire  facias.  IWd.— 3.  But  where  the  d^is 
found»l  o7an  obligati?n  or  roedaUty,  an  immediate  ext^t  maybe  had  on  an  affida. 
^tof  itt  beinK  in  £ngcr ;  and  this  is  the  common  mode  of  proceedmg  a«mst  the  «m. 
Swrf  debtor  m  «Be  of  insolveni^;  but  against  suretiet  A  is  more  usu.1  to  proceed  by 
^  facia,.  Bunb.  58.  -  4.  Though  if  a  scire  faci^  has  is«ied  on  a  bond;  an  unme- 
dKotent  may  afterwards  issue,  on  an  affidavit  of  danger;  and  the  king  may  proceed 
other  by  janr/actM  or  extent,  or  by  both.    Bunb.  74.  • 

TaT  1  An  eitent  for  the  debt  of  die  crown  issues  from  the  eqmtpr  side  of  the  ex- 
chMuer :  and  is  ekher  an  extent  in  chief  or  in  aid. -a.  The  fonner  i.  for  Ae  recovery 
of  Se W*  debt.— 3.  The  latter  of  a  debt  due  to  the  king's  debtor.  -  4.  Which,  how- 
ever.  issuM  of  common  right  if  weU  founded,    2  Pnce,  157.  , 

({\  1  Where  the  king's  debt  is  due  by  simple  contract,  a  comimssion  issuek  out  of  the 
coirt  of  exchequer,  u^n  which  an  inquiritSon  is  tak«i  m  order  to  ascertain  rt;  and 
uZi  ^davit  Seini  tilde  that  the  debt  is  in  dangr,  the  court  or  a  baron  wdl  grant  a 
Snt  or  fiat  for  an  immediate  extent.  Tidd,  1016.-2.  So  if  it  be  found  by 
inquisition,  against  a  receiveri«neral  that  he  hw  pwdovermoney  to  A,  an  uomechate 
bSent  may  issue  against  A,  for  this  is  the  kin^s  money,  Bunb.  128,-3,  Tlie 
SStion^should  stSe  how  the  debt  to  the  king  £  consututed,  and  not  merely  that 
IhS^y  is  indebted  to  the  king.  West.  25.  -  4.  Anda.  it  is  Ae  foundafaon  of  the 
subsSuint  sdre  facias,  or  immediate  extent,  (which  maybe  d«»urred  to  if  the  debt  do 
noTtSffidently  ipear  on  the  face  of  those  proceedings,)  should  be  nearly  as  cwttm  as 
a  dedSn.  I^Tvide  Hard.  59.-5.  An  inquisition  returned,  finding  speaal  mat- 
?er^S  dn«^  «  •»»*^  •"■"*  '^'^^'^  a.  a  fi«*  is  bad.  and  will  be  quashed  on 

"?«  T  AnStAlemortgage  by  deposit  of  title  deeds  by  an  accountant  of  the 
cwWu  in  theXd.  of  onelS^hi  an^rtunity  of  knowing  that  the  .tepositor  is 
o3  bewme  a  debtor  of  the  crown,  is  not  available  against  m  extent.  And  quere 
whShMTa  d««it.  without  the  me««  of  knowledK,  or  under  any  circumstances. 
««3d  be^ood  tS.  the  crown.  1  Price,  21 6. — 2.  T).  by  artides,  m  consitoatwn 
rf  MTinhSded  iStfriage,  bearing  date  in  1 796,  covemmts  to  settle  certain  lands  to  be 
pS^wWiTmSn  «un  of  money  to  use  0"  strict  «stUement.)  In  1808  he 
CS  bonds  to  the  ctown.  In  1812  he  purchas«  lands  (generaUyJ  in  fee.  and  a 
^^^1^^  is  asdoned  to  a  trustee  to  attend  the  mhentance,  and  the  estate  » 
Z^edS  J^S^&«.t)  to  the  use.  dedj|red  by  the  said  Ttid«^er  whid. 
D^iS»dftiies  only  a  Ufe  inter4st.  Hdd  that  the  term  does  not  protect  the  mhent- 
LeSe  feeaniist  the  crown  ddrt  due  fix)Bi.B.  on  the  bonds,  tfie  srttlement  being 
^untai^  «S  X  particular  estates  not  bdnj|  spedfically  bound  bv  the  deed  ot 
nslfi'^pJS  3".-'-  An  equity  of  redempfion  may  be  taken  unier  an  extent. 

^"clf  Wh^  under  an  extent,  goods  and  chattds  of  the  debtor  have  been  sdnd  to 
JS.  IS',  al'diSg  to  th^e  f^nusanent,  »-?;o»d  what  ^^ffi«ent  to  ^y  4he 
^dttc  to  the  crown,  the  debtor's  land  cannot  be  sold.    3Pnce,40. 
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If  the  kinff  has  judgment  in  a  scire  facias  upon  u  recognizance 
for  surety  of  tne  peace,  he  may  have  execution  against  the  body,  as  well  as 
the  hmd  of  the  par^.     1  Rol.  897. 1. 20. 

If  a  man  pleads  a  title  by  extent,  he.  ought  to  shew,  when  it 
issued,  out  of  what  court,  and  whether  it  was  upon  Inquisition.  2  Rol.  11. 

(C)  (Erccution  for  a  common  pewon :  in  pergonal 

actions. 

(C  1.)  What,  by  the  common  law. 

By  the  common  law,  execution  upon  a  judgment  or  recomizance 
fcr  a  common  person  was  generally  by  leoari  facias^  commanding  the 
sheriff,  quod  (/)  leoari  faciat  de  terris  et  cattaUsj  J^c.  the  debt,  (m) 
S  Co.  12.  a.     2  Inst.  394.  (n) 

<>> 

(/)  Hie  fonn  of  judicial  writs  must  be  according  to  approved  precedents  >iii  these 
ones.  3  Bac.  Abr.  376. — 8.  And  therefore,  where  on  a  writ  of  eifgU,  which  was  ideo 
im  prwdpimuM  quod  btma  et  caiaUa  of  the  defendant,  quae  habuU  die  judicu  preedicta 
red&t,  deSberari  facioi,  omitting  ei  medietatem  ierrarwn  ei  tenementorum  pnedutorum^ 
the  sheriff  extended  the  lands  and  goods,  and  delivered  the  moiety  of  the  lands,  ^c. ; 
on  motion  the  court  refused  to  amend  the  writ,  and  held  that  the  party  must  take  out 
a  new  eUgji ;  the  inquisition  herein  being^  without  warrant,  the  snerifT  having  no  au- 
thority by  this  writ  to  extend  the  hmds.  Cro.  Car.  16S.  —  s.  Now,  however,  the  prac- 
tice is  to  amend  the  writ  of  execution  by  the  judgment  Say,  Rep.  12.  s  Blk.  836. 
S  T.  R.  737.  —  4.  Or  hy  the  award  of  it  on  the  roll.  2  B.&  P.  356.  —  5.  Hence  it 
will  be  amended,  that  it  may  be  conformable  with  the  judgment.  6  T.  R  450.  — 
S.  Though  in  the  case  of  a  joint  judgment  against  three  and  separate  execution  by^. 
/a.  against  one  alone,  who  became  bcuikrupt;  an  application  l^  plaintiff  to  amend  ms 
JL/a.by  making  it  conformable  to  the  jucu^ent,  was  refused,  since  the  rights  of  third 
pcnons,  (the  assignees  as  representatives  ofthe  creditors)  had  intervened ;  otherwise  it 
would  have  be^  granted.  4  M.  &  S.  329.  —  7.  So  a  writ  of  execution  may  be 
amended  in  the  style  of  the  court ;  and  therefore  a  capias  ad  saiis/aciendum  may  be 
iinended,  even  after  it  has  been  executed,  by  making  it  returnable  before  '*  our  jus- 
tices,' instead  of  before  *  us.'  2  Blk.  836.  —  8.  So  likewise  where  a  writ  of  Ji,  fa, 
directed  the  money  to  be  returned  before  *  us'  instead  of  before  '  the  king's  justices 
at  Westminster,'  but  was  tested  by  the  chief  justice  of  C.  B.,  the  plaintiff  was  per- 
mitted to  amend  upon  payment  of  costs.  I  Mars.  237.  5  Taunt.  605.  —  9.  So  a  writ 
of  execution  may  be  amended  in  the  names  of  the  parties ;  and  therefore  a  capiat  ad 
uH^adendtim  '  to  satisfy  A.  the  debt  awarded  to  the  siGd  B.,'  was  amended  after  exe- 
cution. 4  Taunt  322. —  10.  So  in  the  return ;  hence  the  return  of  slJI,  fa,  will  be 
amended  from  a  king's  bench  to  a  common  pleas  return  day.  2  B.  &  P.  336.  —  1 1.  So 
by  faiserting  the  tettatum  clause ;  and  therefore  where  on  a  Ji,  fa,  being  sued  into  an 
im|»oper  county,  another  Ji,  fa,  is  afterwards  issued  into  the  county  in  which  the 
yemie  is  laid,  and  a  return  of  nulla  bona  procured,  the  first  writ  will  be  amended  by 
ioKrting  the  return  of  nulla  bona,  and  the  testatum  clause,  though  the  second  writ  be 
retomable  several  days  before,  but  in  the  same  term  in  wiiich  judgment  was  signed. 
IH.&541. 

(»}  1.  In  dd>t  or  bond  for  a  penalty,  the  levy  may  be  for  the  sum  secured  by  the 
condition,  together  with  the  damages  and  costs  recovered  by  the  judgment,  and  all 
iubwi|uait  costs  of  the  execution,  &c.  Ca.  Pr.  C.  P.  90.  P^.  R^.  213.  —  2.  Which 
dire^ion  is  usually  indorsed  on  the  writ.  Tidd,  982.  —  3.  And  by  st.  43  G.  3.  c.  46. 
s.  5.  in  every  acGon  in  which  the  plaintiff  shall  be  entitled  to  levy  under  an  execution 
i^gmnst  the  moods  of  the  defendant,  such  plaintiff  may  also  levy  the  poundage,  fees  and 
expeooes  of  the  execution,  over  and  UK>ve  the  sum  recovered  \^  the  judgment  — 
4.  A  mandamus  is  an  aeHon  within  the  statute,  where  the  party  pleads,  and  damages 
and  costs  are  given  to  the  prosecutor.  3  Smith,  8.  —  5.  But  tne  act  seems  not  to 
mly  to  cases,  where  the  le^  is  made  under  an  execution  against  the  goods  of  the 
plabtiil(  for  costs  on  a  judgment  of  non  pros,  &c  Tidd,  983.  —  6.  Nor  where  the 
defendant  is  taken  in  execution  on  a  capias  ad  satisfaciendum,  •  Ibid.  —  7.  And  where 
defeodut  foflen  jud^ent  by  default  in  debt  on  sunple  contract,  the  plaintiff  is  not 

entitled 
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Or,  by  Jleri  facias^  commanding  the  sherifl^  (o)  quod  Jieri  facial  de 
bonis  et  cataUis,  4^.    3  Cro.  12.  a* 

So,,  -in  actions  vi  et  armis^  execution  might  be  made  by  a  capias  ad 
saiijfaciendum.    8  Co.  12.  a.    Vide  post,  (C  9.) 

So  in  an  action  acainst  an  heir,  upon  an  obligation  or  other  lien  of 
bis  ancestor,  execution  would  be  against  the  lands  and  tenements  which 
the  heir  had  by  descent     S  Co.  12.  b.    Vide  Assets. 

(C  2.)  What  not 

But,  by  the  common  law,  execution  never  was  against  the  lands  or 
tenements  of  the  party  at  the  suit  of  a  common  person,  except  in  the 
case  of  an  heir.     R.  3  Co.  1 1.  b.  &c.     1  Inst  394.  . 

Nor  against  the  body  of  the  defendant,  except  where  he  was  charg^ 
with  force  by  an  action  vi  et  armis.     R.  3  Co.  1 1.  b.  12.  a. 

What  by  statute.  (;?) 

(CS.)  Execution  against  goods  and  chattels:  — By  levari 

facias. 

By  the  levari  facias  {q)  the  sheriff  may  levy  the  debt  of  all  the  goods 
and  diattels  of  die  defendants.    Vide  Process,  (E  4.) 

entitled  to  levy  the  expeDces  of  the  execution  notwithstanding  those  expences^  to- 
gether  with  the  debt  and  costs  of  the  action,  do  not  exceed  the  sum  confessed  noon 
record.  3  B.  &  P.  562,  et  vide  2  Blk.  760.  —  8.  Where  the  ^rothonotaiy  reported,  mat 
there  was  an  excess  in  a  levy  of  the  expences  of  an  execution,  under  45  G.  3.  c  46. 
s.  Scythe  plaintiff  was  compelled  to  refimd  jsro  taiUo,ynth  costs.  2  Taunt  174,— 
9.  And  an  execution  for  the  penalty  of  a  bond  to  secure  an  annuity  on  a  judgment 
entered  up  under  a  wairant  of  attorney,  authorising  execution  for  the  arrears  only, 
will  be  set  aside  in  toto^  and  not  moely  for  the  excess.    16  East,  165.  '     • 

(n)  1.  Every  writ  of  execution,  in  case  of  a  common  person,  must  bear  teste  in  term 
time ;  for  being  the  process  of  that  court  in  which  judgment  is  ^ven,  thejr  have  no 
authority  to  award  it  at  any  other  time ;  but  origmal  writs  issuuig  out  ot  chancery 
may  bear  teste  at  any  time,  because  that  court  is  always  open.  5  Bac  Abr.  577.  Co. 
Litt.  161.  2  Inst.  40.  Latch.  11.  T.  Jones  150.  Vent.  562.^2.  But  if  a  writ  of 
execution  bear  teste  out  of  term,  tiie  sheriff  is  protected  in  executing  it;  for  he  is  not 
iud^  of  the  validity  of  the  process,  provided  the  court,  out  of  which  it  issues,  has 
junsdjiction  of  the  matter.  2  Salk.  700.  7  Mod.  29.  —  5.  But  though  he  is  justified 
m  executing  such  process,  ^et,  if  he  lets  a  person  escape  whom  he  has  arrested  on  a 
capiat  ad  tatitfaciendum  which  bore  teste  out  of  term,  no  action  lies  against  him,  for 
the  writ  was  void.  Ibid.  —  4.  If  ju^noat  be  entered  as  of  Hilary  term,  the  party  may 
take  out  execution  in  the  vacation  following,  bv  a  writ  tested  the  last  day  of  the  pre- 
cedent term ;  for  having  run  through  the  whole  course  of  a  judicial  proceeding,  and 
his  cause  being  ripe  for  execution  at  that  time,  it  would  be  unreasonable  to  oblige  him 
to  wait  till  the  ensuing  term,  by  which  he  miffht  be  disappointed  of  the  effect  of  Us* 
judgment.  5  Bac.  Abr.  577.  —  5.  As  to  whe£er  it  can  be  averred,  that  the  vmt  did 
not  issue  till  a  day  subsequent  to  the  teste,  vide  Lev.  175.  1  Sid.  271.  Lutw.  S59, 
2  Keb.  55.  2  Burr.  966.  —  6.  Where  it  impeared  that  an  execution  was  levied  before 
the  judgment  was  signed,  though  after  tne  first  day  of  the  term  to  which  it  related, 
and  after  the  teste  of  the  JSeri  facias^  it  was  held  nought.    2  Show.  494. 

(o)  Who  alone,  unless  m  the  case  of  a  county  palatine,  is  the  officer  of  the  court ; 
and  therefore  a  writ  of  fieri  faeioM  directed  in  the  first  instance  to  the  bailiff  of  the 
Isle  of  Ely,  out  of  the  kin^s  bench,  is  erroneous  and  void ;  and  the  bailiff  himself  is 
a  trespasser  if  he  executes  it.    5  East,  128.  et  vide  9  East,  542. 

(p)  By  the  stat.  W.  2.  18.  It  may  be  by  elegit  to  the  sheriff  to  extend  and  deliv^  to 
the  plaintiff  all  the  goods  of  the  party,  (beasts  of  the  plough  excepted,)  and  one  moiety 
.  of  his  lands.  Vide  post,  (C  14.)  —  Or,  by  the  stat.  11  E.  1.  On  a  statute  merchstat 
execution  may  be  against  the  body,  if  the  goods,  &c  are  not  sufficient.— And  by  the 
stat.  W.  2. 1 1.  Agamst  the  body  in  account.  —  And  by  the  stat.  25  £dw.  5.  stat.  5. 
ch.  17.  in  Debt. 

iq)  As  to  this  writ,  vide  in  Process,  (E  4.) 

So 
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So  he  may  take  the  emblements,  and  all  present  profits  of  his  land. 
3CalI.b. 

So,  the  rents.     PL  Com.  441.  a.    ^ 

So  |;oods  attached,  (where  by  custom  goods  at  the  commencement  of 
die  smt  may  be  attached  to  answer  to  the  plaindiF  if  he  recovers,)  may 
be  taken  in  execution,  subject  to  the  attachment     R.  1  Rol.  893. 1.  40.« 

But  upon  a  levari  Jacias  the  sheriff  cannot  take  the  defendant's  lands 
to  ddiver  in  execution;  though  the  writ  says,  de  terris  et  cataUis. 
PL  Com.  441.  a.  , 

(C  4.)  By  Jieri  facias :  —  What  things  may  be  taken. 

So  by  a  Jieri  facias  the  sheriff  may  take  all  (r)  goods  and  chattels 
of  (5}  the  defendant,  which  he  may  take  upon  the  levari  facias:  for  the 
4eri  facias  includes  the  levari  facias.  2  Inst  S94«  Vide  Process^. 
(ES.  7.) 

So  he  may  take  and  sell  an  annuity  of  40/.  per  annum  granted  by 
the  king  for  years,  to  be  paid  by  the  receiver  of  the  court;  for  it  is  in 
the  nature  of  a  rent-charge.     R.  2  Cro.  79. 

So  he  may  extend,  or  sell  a  term  for  years.     8  Co.  171.  a. 

So  he  may  cut  down,  and  sell  com  growing  on  the  land :  for  the  les-^ 
see  has  an  interest  in  it     1  Sal.  368.  {t) 

So,  utensils  for  trade  erected  by  the  defendant,  though  fixed  to  the 
land;  as,  o^pers,  &ts,  pavements,  &c    R.  1  SaL  368.    vide  infira.  (u) 

And  flAer  sale  the  defendant  shall  not  have  his  term  again,  though 
the  plaintiff  be  satisfied  his  debt  by  the  profits.     R.  Mo.  873. 

So,  if  goods  are  taken  in  execution  at  the  suit  of  B.  and  the  sheriff 
retaras  nuUa  bona;  they  shall  be  afterwards  taken  at  the  suit  of  C.  for 
die  proper^  is  not  vested  in  B.  nor  in  the  sheriff.     2  Ver.  238. 

But  the  sheriff  upon  a  Jleri  facias  cannot  take  things  fixed  to  the  firee- 
hold,  as  doors,  windows,  &&     Vide  Biens,  (B). 

Nor  fiunaoes,  coppers,  &c.  fixed.  Dub.  1  RoL  891.  L  50.  R.  cont» 
1  Sal.  S68.  if  erected  by  the  defendant  for  the  use  of  his  trade*  Vide 
supra. 

Nor  hearths,  chimney-pieces,  &c.  put  up  by  the  defendant  fer  the 
use  of  the  house  and  not  for  his  trade.     R.  1  Sal.  368« 

So  the  sheriff  cannot  take  goods  in  pledge,  {x) 


(r)  1.  Ndther  money  nor  bank-notes  can  be  taken.  C.  T.  H.  S3.  9East»  48.— 
t.  And  though  the  contrary  was  holden  in  Dougl.  831.,  yet  that  caae  was  by  consent. 
^  East,  4S.  —  S- The  court  therefore  have  refiisedto  order  mon^  in  the  shenffs  hands, 
ying  the  soiphis  of  money  levied  under  a  former  execution  against  the  defendant's 
gDo£,at  the  salt  of  the  same  plaintiff.  4  East,  510. -— 4.  So  to  direct  the  sheriff  to 
paj  over  the  proceeds  of  a  jud^ent  recovered  against  him  by  the  defendant  to  the 
plafaiCiff  IS  satis&ction  of  his  /(./a.  2N.R.  376.-5.  So  money  levied  under  an 
ekecotioa  at  the  smt  of  the  defendant  against  a  thud  penon.  9  East,  46.  Dou|^. 
f5l.  oootra.  —  0.  The  reason  wfaj  money  and  bank  notes  are  not  liable  is,  becanse 
*lhey  cannot  be  s^d,  and  upon  tfau  principle  therefore,  any  diing  which  cannot  be  sold 
is  eseoopt ;  such  as  deeds,  writings^  dnc    C.  T.  H.  55. 

(t)  1.  Excc|it  fab  neoeamry  wearing  qyparel.  —  2.  Thongh  if  defendant  has  two 
the  sheriff  may  take  one  of  them.    Comb.  356.. 


(i)  GilK  Ex.  19. 
(11)  I.  a  '  " 


(«)  1.  8  Atk.  13.  —  2.  Uidess  thev  go  the  heir.    Gilb.  Ex.  19. 
{mS  thit  goods  pawned  way  be  taiten  oa  an  exepation  agairnt  the  pa^wner,  upon 
laiisnction  Of  the  pledge,    pro.  Abr.  Pledges,  pi.  94. 

Or, 
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Or,  demised  to  another.    Dy.  67.  b.  in  marg.  (y) 

Nor  goods  taken,  and  in  custody  of  the  sheriff^  upon  a  former  exe- 
cution.    R.  Sho.  173.     R.  8  Mod.  236.  (z) 

So  he  cannot  take  the  goods  of  a  stranger  {a):  for  he  is  to  take  (i) 
the  goods  of  the  party  (r)  only,  at  his  peril,  {d) 

And 

(jf)  I.  Bro.  Abr.  Pledges,  pi.  84.  —  s.  But  subject  to  the  right  of  the  pawnee  or 
lessee,  the  goods  may,  it  seems,  be  taken  in  execution.  Ibid.  Etiam  Id.  Execution^ 
pL  107. 

(x)  Nor  goods  distrained.    Bac.  Abr.  Exec  5S2,  Et  vide  Willes,  151. 

(a)  An  outgoing  tenant  havine  agreed  to  assign  the  remiunder  of  his  term  to  the 
incoming  tenant,  the  sheriff,  before  an  actual  assignment  made,  may,  under  an  execu- 
tion against  the  outgoing  tenant,  sell  his  interest  in  such  remaining  term,  and  set  uppn 
it  the  same  value,  that  Uie  incoming  tenant  had  agreed  to  give  for  it.     1  Mars.  10. 

(b)  1.  If  he  doubt  whether  the  ^kkIs  shewn  him  are  the  defendant's,  he  may  sum- 
mon a  jary  de  bene  ew^,  to  satisfy  himself.  Dalt.  Sherifl^  146.  Gilb.  Exec.  81. 
Bac.  Abr.  Exec  SB2.  4  T.  R.  633.  648.  7  T.  R,  177.  —  8.  This  will  justify  the  sheriff 
in  returning,  if  it  be  so  found,  that  the  defendant  has  no  goods  withm  his  bailiwick ; 
or  if  it  be  found  that  he  has,  will  mitigate  damages  in  an  action  of  trespass,  provided 
the  'goods  should  afterwards  turn  out  not  to  be  the  defendant's.  Tidd,  995.  —  3.  And 
as  this  is  not  a  proceeding  immediately  from  the  court,  but  merely  to  indemnify  the 
sheriff  in  making  his  return  to  the  writ,  the  court  will  not  set  aside  the  inquisition  of 
a  jury  summon^  by  the  sheriff  to  inouire  in  whom  the  property  of  ^oods  seized  by 
him  under  in  fi,  fa.  is  vested.  6  T.  R.  88.  Tidd,  ibid.  —  4.  But  this  proceeding  of 
the  sheriff  is  not  conclusive  in  any  case ;  for  inquests  of  ofRce  are  always  tra^ 
versable,  and  therdbre  an  inquisition  made  by  the  sheriff's  jury,  to  ascertain  to  whom 
the  property  of  goods  taken  under  a  fi.  fa.  belonged,  though  found  in  fiivour  of  A., 
is  not  adipissible  evidence  in  an  action  of  trover  for  the  goods,  brought  by  A.  against 
the  sheriff.    8  H.  B.  437. 

(c)  1.  iDn  2^fienfaciai  against  a  husband^  it  seems  that  the  sheriff  cannot  take  in 
execution  eoods  fairly  vested  in  trustees,  under  a  settlement  before  marriage,  for  the 
benefit  of  the  wife.  Cowp.  438.  Et  vide  Co.  Lht.  351.  a.  n.  (l).  Sed  vide  8  Vem.339. 
—  8:  Therefore  where  a  woman  before  marriage,  with  the  consent  of  her  intended 
husband,  conveyed  all  her  stock  in  trade  and  furniture  to  trustees,  to  enaUe  her  to 
carry  on  her  trade  separately  ;  it  was  holden,  that  if  the  husband  did  not  intenneddle 
therewith,  and  there  was  no  fraud,  such  effects,  though  fluctuating,  were  not  liable  to 
be  taken  in  execution  for  his  debts.  3  T.  R.  618^  Et  vide  ibid.  680.  n.  8  East,  477. 
479.  —  3.  And  a  settlement  afler  marriage  would,  it  seems,  have  the  same  effect,  if 
made  in  conseauence  of  a  prior  agreement.  1  Eq.  Abr.  148.  —  4.  Or  for  a  good  uid 
valuable  conrideration,  and  without  fraud.  8  T.  R.  581 .  Et  vide  6  East,  857.  —  5.  It 
is  no  objection  to  the  settlement  in  these  cases  that  there  is  no  inventory  of  the  eoods. 

3  T.  R.  618.  Sed  vide  Co^.  439.  6  East,  857.  —  6.  And  the  possession  <tf  that  * 
husband,  if  consistent  with  the  deed,  will  not  subject  them  to  an  execution  for  his 
debts,  provided  it  be  satisfactorily  proved,  that  they  were  really  and  bona  fide  conveyed 
to  a  third  person,  as  a  trustee  for  his  wife,  and  possession  taken  by  such  third  person. 
8  Esp.  C.  574.  Cowp.  438.  3  T.  R.  680.  n.  —  7.  But  where  the  settlement  is  fraudu- 
lent the  goods  are  not  protected.  6  East,  857.  —  8.  So  where  the  husband  is  snfSsred 
to  carry  on  the  trade  intended  for  his  wife;  and  his  possession  is  not  consbtent  with 
the  deed.  3'T.  R.  618.  8  T.  R.  88.  —  9.  And  it  is  settled,  that  a  term  vested  in  the 
wife  before  marriage,  and  wluch  the  husband  is  entitled  to  in  her  right,  may  be  taken 
in  execution  for  the  husband's  debt.  4  T.  R.  638.  9  Tidd,  996,  997.  —  10.  Where  a 
woman  has  passed  as  a  married  woman,  and  given  herself  out  as  such,  and  been  ac- 
cordingly reputed,  and  has  soods  in  the  house  of  the  man  with  whom. she  cohabits,  and 
is  ost^sibly  hu  wife,  and  tne  goods  ostensibly  his,  neither  he  nor  she  shall  say,  upoo 
the  goods  being  taken  in  execution  by  a  creditor  for  a  just  debt,  that  she  is  not  his 
wife,  and  the  goods  not  hu.  Lofit.  788.. —  11.  Goods  of  the  testator  in  the  hands  of 
the. executor  are  not  the  executor's  own  property,  and  therefore  cannot  be  taken  in 
execution  for  his  debt.  4  T.  R.  681.  —  18.  But  if  an  executor  treat  the  goods  of  hia 
testator  as  his  own  property,  they  may  be  taken  under  an  execution  agvns^  him  indi^ 
vidually.  1  B.  &  R  2^z.  —  13.  So  if  the  husband  of  an  executrix  treat  goods  be> 
longing  to  the  estate  as  hia  own,  they  may  be  taken  in  «xectition  for  his  debt,  i  B. 
&P.  893. 

(d)  1.  And  though  there  has  been  a  fraudulent  sale  of  defendant's  property,  yet  if  it 

has- 
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And  if  there  are  joint  partners,  and  execution  against  one;  the 
sheriff  can  take  {e)  only  his  {/)  share.  R.  Sho.  174.  Can  sell  only 
his  part,  {g)  though  he  ought  to  seize  (A)  the  whole.     R.  1  Sal.  392. 

So,  if  execution  be  upon  a  judgment  against  a  corporation,  he  cannot 
take  the  goods  of  a  m^nber  of  Uie  corporation,  which  he  has  in  his 
natural  capacity;  but  the  goods  of  the  corporation  only.  1  RoL  920. 
L  50.  ^ 

(C  5.)  How  the  sheriff  shall  proceed  upon  it. 

After  a  Jieri  facias  delivered  to  him,  the  sheriff  may  enter  the  house 
of  the  defendant,  when  the  door  (/)  is  open,  and  seize  {k)  the  goods  of 
the  defendant  there  found.     R.  5  Co.  92.  a. 

has  afterwards  been  sold  bona  fide  to  another,  it  cannot  be  touched  in  the  hands  o^ 
the  second  vendee.  Godb.  161.  —  8.  But  otherwise  the  sheriff  may  take  any  goods 
wliicfa  have  been  fraudulenly  sold,  or  conveyed  away  by  the  defendant ;  and  a  principal 
bac%e  of  fraud  is,  the  defendant's  continuing  in  possession.  Gilb.  £x.  15. — 3.  For  if 
a  man  sell  goods,  and  still  continue  in  possession  as  visible  owner  of  them,  such  sale  is 
firaudulent  and  void  as  against  creditors.  Pr.  Ch.  886,  887.  —  4.  So  if  a  creditor  by 
fi.  fa.  seize  the  goods  of  his  debtor,  and  suffer  them  to  remain  long  in  the  debtor^ 
hands,  and  another  creditor  obtain  a  subsequent  judgment  and  execution,  it  has  been 
determined  often,  that  this  is  evidence  of  fraud  in  the  first  creditor,  and  the  goods  m 
the  hands  of  the  debtor  remain  liable.  Ibid.  1  Yes.  845.  456.  —  5. .  So  where  it 
was  proved,  in  an  action  for  a  false  return,  that  the  warrant  upon  9i  fieri  facku  waa 
ffirected  to  three  persons  as  special  bailiffi ;  that  the  plaintiff's  attorney  was  present  at 
the  time  of  executing  it,  and  ordered  one  of  the  persons  to  use  the  defendant  kindly, 
and  not  to  take  away  any  of  his  household  goods,  for  that  his  landlord  would  soon  be  m 
the  county,  and  pay  the  debt,  and  thereujion  another  of  the  persons  rbde  round  the 
hrm  and  grounds,  and  said  '  I  seize  all  tnis  com  and  cattle,'  and  took  some  account 
thereof  for  the  use  of  the  plaintiff;  afterwards  the  landlord  sued  out  a  fieri  faaae^ 
and  the  sheriff's  bailiff  not  being  in  possession  of  the  goods  under  the  fohner  writ,  nor 
having  1^  any  ixxly  for  them,  he  ^t  his  execution  executed ;  and  there  was  no  proo( 
dust  he  promised  to  pay  the  plamtiff :  it  was  left  to  the  jury,  upon  this  evioenc^ 
whether  the  first  execution  was  intended  to  be,  or  was  really  executed ;  and  the  jury 
thought  it  was  not,  and  gave  a  verdict  for  the  sheriff  which  was  afterwards  confirmed 
by  the  court,  on  a  motion  for  a  new  trial.  1  Wils.  44.  Elt  vide  1  H.  Bl.  549.  Tidd, 
998.  —  6.  A  debtor,  however,  unless  prohibited  by  the  bankrupt  laws,  may,  from  what- 
ever motive,  prefer,  by  assi^^nment  or  payment,  one  creditor  or  particular  creditors,  if 
he  does  so  in  payment  of  his  or  their  just  demands,  and  not  as  a  mere  cloak  to  secure 
the  property  to  himself.  5  T.  R.  ^ZB,  430.  —  7.  And  goods  of  which  the  defendant 
is  ostensible  owner,  vrith  the  real  owner's  consent,  cannot  be  taken  under  an  execution 
against  him.  Z  Taunt.  ^S%,  —  8.  If  the  party  at  whose  suit  a  sequestration  out  of; 
cSancery  is  issued,  take  no  measure  to  compel  the  execution  of  it  in  due  time,  and  the 
sequestrators  do  not  in  fact  possess  themselves  of  the  goods,  it  is  no  excuse  to  a  sheri^ 
to  whom,  at  a  distance  of  eighteen  months,  a  writ  of  ^.  /a.  is  directed  against  the 
goods  of  the  party  defendant  in  the  suit  in  chancery,  for  not  executing  such  writ,  and 
seHii^  the  goods;  the  plaintiff  in  the  sequestration  having  at  all  events  lost  his  priority 
by  siKh  laches ;  and  therefore  the  sherifi^  who  had  seized  goods  under  the  fi.  fa^ 
havii^  on  notice  of  such  supposed  obstacle,  returned  nvUa  bona,  was  held  liable  to  the 
plaintiff  in  an  action  for  a  false  return.    4  East,  323. 

{e)  He  must  seize  all  the  joint  property,  because  the  ikioieties  are  undivided.  1  Salk. 
398.  Et  vide  Comb.  817.  Comb.  877.  1  Yes.  839.  Cowp.  449.  1  East,  367.  4  Yes.  396. 

(/)  1.  Where  three  partners  (two  of  whom  resided  abroad  and  one  in  England)  were 
sued  fi>r  a  partnership  debt,  and  the  partner  resident  in  England  a{)peared  to  the  action, 
but  refiisea  to  appear  for  the  partner  who  resided  abroad,  die  sheriff  under  a  dittrinmU'' 
against  the  two  partners,  might  have  taken  partnership  effiscts,  though  paid  for  by  uie 
paitner  resident  in  England  alone,  to  whom  the  partnership  was  largely  indebted. 
5  B.  &.P.  354.  —  8.  Yide  51  G.  3.  c.  184.  s.  8.,  as  to  a  dittringat. 

Cg)  Ld.  Ray.  871.    1  Show.  169.    Dougl.  650. .  3  B.  &  P.  888. 

W  Supra. 

(iS  That  is,  the  6titer  inlet  to  the  house ;  as  a  door  or  window  opening  to  the  street. 
18  Edw.  4.  Baster,  19.  pi.  4.    Moore,  pi.  917.  p.  668.  W.  Jones,  489. 

Or, 
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Or,  tbe  house  of  a  stranger.  Semb.  5.  Co.  92.  2  Cro.  486.  Cro. 
EL  759.  909.     Vide  post,  (C  12.) 

And  this,  by  night  or  by  day,  if  the  door  be  open.  Semb.  5  Co.  92. 
2  Cro.  486. 

But  if  it  be  the  house  of  a  stranger,  he  ought  to  aver  that  tlie  goods 
were  there.    Semb.  Lut.  14S4. 

If  the  house  be  open,  and  the  sberifp  enters,  he  may  afterwards 
break  (/)  an  inner  door  to  take  the  goods.     R.  Pal.  54.  (m) 

And  he  need  not  aver  that  the  goods  were  there.    Pal.  54.  (n)  (o) 

So,  if  the  goods  of  A.  are  conveyed  into  the  house  of  B.  to  avoid 
an  execution,  the  sheri£P  upon  a  Jleri  facias  against  A.  may  break 
the  house  to  make  execution.     R.  5  Co.  93.  a. 

So,  if  the  sheriflP,  &c  enters,  and  takes  p>ods  m  ^^xecution,  and  the 
party  locks  up  and  imprisons  the  bailiffi,  &c.  in  the  house;  the 
shenff  may  break  the  house  to  deliver  the  bailiflb.  R.  2  Cro.  656. 
Pal.  53.     2  Rol.  137. 

So  the  sheriff  may  make  sale  of  goods  in  execution,  without  any 
i^praisement  of  them. 

So  he  may,  though  a  supersedeas  be  delivered  to  him  after  the 
goods  were  seized  into  his  hands.    Per  2  J.  Mo.  542. 

I^  upon  sale  by  the  sheriff,  money  remains  in  his  hands  beyond 
the  debt,  the  shenff  may  keep  it  till  the  defendant  demands  it,  and 
need  not  deliver  it  to  the  defendant  before  request.     R.  Noy,  59. 

But  the  sheriff  cannot  break  a  house  to  make  execution  upon  goods, 
or  body.    R.  5  Po.  92.     Cro.  £1.  909.     Mo.  668.    YeL  28.  {p) 

Neither  can  he  open  the  door,  though  it  be  onlv  latched. 

Or  knock,  and  when' the  door  is  a  htde  opened,  thrust  in  with  vio- 
lence.    R.  Hob.  62.  ^  ' 

Nor  use  a  capias  utlagatum  to  execute  a  latitat.    R.  Hob.  263. 

{k)  1.  A.  seizure  of  part  of  the  goods  in  a  house  in  name  of  the  whole,  is  a  good 
Beizure  of  all.  Ld.  Ray.  785.  —  2.  AVhere  a  sheriff  after  a  fi.  fa.  delivered  to  Dim, 
pays  the  plaintiff  out  of  his  own  money,  it  is  made  a  question  hy  Hobart,  whether  the 
sheriff  may  levy  the  money  on  the  defendant.    Hob.  S07. 


\m)  1.  1  Brownl.  50.  9  Rol.  Rep.  157.  —  3.  So  that  he  may  force  open  the  door  of 


U)  Trunks,  &e.  ^  Show  87. 

(m)  1.  1  Brownl.  50.  9  Ro! 
a  lodger's  apartment  opening  to  the  stairs  or  passage.  Cowp.  1.  —  3.  And  it  has  been 
held,  that  a  sheriff  havmg  entered  at  the  open  door  of  a  nouse,  may,  without  a  pre* 
vious  demand  of  admisdon,  force  open  the  inner  doors  in  order  to  seize  ^oods  which 
are  within  them.  4  Taunt.  619.  —  4.  However  there  is  an  ancient  case  which  seems  to 
<^)pose  this  doctrine,  and  which  was  not  quoted  in  die  argument  in  the  more  recent 
one.    Hob.  %es.  Vide  J  B.  &  P.  339. 

(fi)  This  was  the  house  of  the  defendant  himself. 

(o)  1.  S  RoL  Rep.  137.  S  B.  &  P.  S33.  4  Taunt.  619.  3  H.  Bl.  190.  —  8.  The 
shenff  under  a  fitrifacioi  against  one  deceased,  may  enter  the  house  of  his  executor, 
on  reasonable  grounds  for  bdieving  that  testator's  goods  are  within,  though  they  are 
not.  1  Mars.  SSST.  5  Taunt.  765.  ^  3.  But,  genendly  speiiking,  an  entry  into  the 
dose  of  one  man  to  sdze  the  property  or  pm&n  of  another,  will  not  be  justifiable^ 
unless  it  turns  out,  that  dicr  were  concealed  therein  at  the  time.  Cro.  Eliz.  759. 
^^e  8  Wils.  991.  —  4.  Though  if  one  man  has  allowed  another  to  use  his  house  as  his 
own,  by  residiitt  therein,  it  may  be  accounted  the  house  of  the  latter.    3  H.  Bl.  130. 

(p)  1.  IS  Ew.  4.  4.  pi.  19.  Gilb.  Ex.  17.  18.  Cowp.  1.  — 3.  Though  it  has  been 
closed  for  the  express  purpose  of  excluding  him.  Cro.  £3iz.  908. — 9.  And  the  reaton 
asrigned  for  thus  privit^gmg  an  outer  inlet  is,  that  otherwise  the  family  within  doors 
would  be  left  naked  and  expoted  to  robbers  from  without.    Cowp.  i. 

Nor 
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Nor  take  senreral  different  chattels,  when  one  is  sufficient  for  the  debt^ 
R.  Nov,  59. 

So  me  sheriff  ought  not  to  deliver  goods  taken  in  execution  to  the 
pUntiff  himself;  but  ought  by  sale  to  levv  the  debt*     R.  Cro.  El.  504- 

So  he  ought  not  to  redeliv^  them  lo  the  defendant,  if  he  pays  only 
part  of  the  debt.     Semb.  2  Vent  94. 

So  he  cannot  detain  them  till  die  money  to  be  levied,  and  also  the 
charge  of  keeping  them,  be  paid;  for  though  the  sheriff  may  make  im- 
mediate sale,  and  the  keeping  is  in  &vour  of  the  defendant,  for  which 
he  ought  to  make  amends,  yet  tliis  should  be  by  agreement,  and  not  by 
detainer  till  satisfaction.     Semb.  Lut  1446. 

Yet  after  the  money  levied,  the  sheriff  may  pay  it  to  the  plaintiff 
Dob.  S  Lev.  204. 

(C  6.)  How  he  shall  sell. 

When  the  sheriff  has  taken  goods  in  execution,  lie  niay,  {q)  sell 
them,  without  other  direction.     Mod.  Ca.  295. 

Though  his  office  be  determined  before  the  sale.  Mod.  Ca.  299. 
R.  1  RoL  89S.  1.  50.  (r) 

So  he  may  sell  a  term  (s)  for  years.    4  Co.  74.  {t) 

And  it  is  sufficient  {u)  to  recite,  that  the  party  was  possessed  de  ter'^ 
mno  diversarum  atmorumj  without  shewing  the  commencement,  or  end 
of  the  term.     R  4.  Co.  74.  a.  {x) 

And  if  he  mistakes  the  date  of  the  term,  if  the  bill  of  sale  has  gene- 
nJ  words,  viz«  All  the  defendant's  interest,  &c.  it  is  sufficient.  R.  4  Co^ 
74.  a. 

And  a  sale  by  the  sheriff  continues  good,  though  the  judgment  be' 
afterwards  reversed.     R.  5  Co^  00.  b.     R.  2  Cro.  246. ;  for  the  money 

^ -^ lM^^LM^^M__i  _  .^w  ■ —n      -I  I  ■         rr   »-w-l 1—«-»-| ' r^ ■__i_^^M- 

(q)  1.  Upon  AjSerificias  the  sheriff  cannot  deliver  the  goods,  though  he  may  sell 
thcoi,  to  the  plaintiff  Ld.  Raym.  546.  Cro.  Eliz.  504.  Lutw.  589.  Comb.  452. 
Carth«  419.  —  2.  And  in  the  case  last  cited,  it  was  admitted  to  be  the  practice  to  make 
a  bill  of  sale  of  the  goods  to  the  plaintiff.  —  3.  But  though  such  be  the  practice,  it  is 
not  part  of  the  duty  of  the  sheriff  to  execute  a  bill  of  sale  to  the  plaintiff  at  an  ap-' 
praised  ralue,  nor  is  he  compellable  to  do  so,  though  he  even  promised  it ;  for  this  nught 
be  vmr  inconvenient,  and  highly  injurious,  if  it  were  allowed.  Cowp.  406.  —  4,  The 
■herif^  though  he  pays  the  puuntiff  out  of  his  own  money,  cannot  keep  the  goods  to 
hit  own  use,  for  the  authonty  by  which  he  acted  wias  to  sell  the  goods.  Noy,  107. 
Latw.  589. 

(r)  And  this  without  a  vendUiord  exponag.  Cro.  Jac.  75.  Yelv.  44. .  Salk.  327^ 
1  Ves.  196. 

(«)  1.  An  equitable  interest  in  a  term  cannot  be  taken  under  2Lji.fa.  8  East,  467. 
9  N.  R.  461. — 2.  Not  therrfore  an  eqpity  of  redemption.    5.  Atk.  200.  759. — 5.  And 

e tiff's  only  remedy  is  to  tie  a  bill  for  redemption,  bv  paying  off  incumbrances, 
—  4.  lliough  to  entitle  him  to  redeem  he  must  first  take  out  a  writ  of  execution 
agvnst  defendant.    5  Atk.  200. 

(t)  1.  It  is  said  that  if  a  sheriff  on  tL^-fa^  sell  a  lease  or  term  of  a  house,  he  can*' 
Qot  lenUy  put  the  party  out  of  possession,  and  the  vendee  in;  but  the  vendee  must 
bring  oi^ejectment  2  Show.  85.  —  2.  This,  however,  must  be  understood  of  9i forcible 
eipalsbn;  for  it  has  been  determined  that  under  9k  fieri  fhdat^  the  sheriff  may  justify 
eipelling  the  defendant  peaceably.  5  T.  R.  292.  —  5.  If  the  defendant,  subsequent  to 
the  deiiveiy  of  the  writ  to  the  sherifi^  make  an  assignment  of  a  leasehold  estate,  the 
jwkment  creditor  need  not  bring  a  suit  in  equity  to  come  at  the  estate,  by  setting 
■nfe  the  assiEnment;  but  may  proceed  at  law  to  sell  the  terin,  and  the  Vendee,  who  is 
Snenlly  a  mend  of  the  platnti^  will  be  entitled  at  law  to  the  possession,  notwith- 
rtnding  such  assigmttent.    5  Atk.  759.    Tidd,  990. 

(a)  And  the  bmer  course,  since  if  he  attempt  to  state  the  interest  particularly  and 
fiol,  the  vendee  will  not  have  a  good  title.    4  Co.  74.    Cfo.  Eliz.  584.    5  T.  R.  294. 

(r)  Cro.  Eliz.  584.     5  T.  R.  292.     8  East,  475. 

Vol.  IV.  Q  only 
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only  shall  be  restored.     R.  Dy.  S63.  a.  If  the  sale  was  to  a  stranger. 
Yel.  180.    Otherwise,  if  the  sale  be  upon  an  elegit     Vide  post,  (C  14.) 
But  a  sale  of  a  term  by  the  sheriff  who  mistakes  the  chte,  &c. 
shall  be  void.     R.  4  Ck>.  74. 

«  

(C  70  How  he  shall  make  the  return. 

The  sheriff  need  not  {y)  return  a  writ  oijteri  facias.  Vide  Retom, 
(F  1,  &c.) 

But  if  the  sheriff  returns,  (2)  goods  seised  to  the  value  of  the  debt, 
he  shaU  answer  (a)  for  such  value  to  (6)  the  plaintiff.     Mod.  Ca.  299. 

1  Sal.  S2S.     R.  1  Sid.  407. 

Or  debt  (r)  lies  against  him  for  the  money.    Vide  Dett,  (A  9.) 
^  Though  they  be  ^terwards  rescued  from  him ;  for  he  cannot  return 
tlie  rescous.     Mod.  Ca.  296.  299.     R.  2  Rol.  57.  (d) 

(C  8.)  Venditioni  ea^ponas. 

If  the  sheriff  returns,    remanent  pro  defectu    emptorwn^   {e)    the 

plfdntiff 

(y)  1.  This  meansy  that  making  a  return  to  2Lfi,fa,  unlike  the  case  of  mesne  process* 
is  not  essential  to  enable  the  sheriff  to  justify  under  it.  Vide  supra.  —  8.  For  upon  the 
retum-dav  of  t\it  fieri  faciai^  the  sheriff  may  be  called  upon  by  rule  to  return  the  writ ; 
which  if  he  neglects,  witjiout  offering  a  reasonable  excuse,  he  is  liable  to  an  attach- 
ment. 1  H.  BT.  545.  —  3.  If,  however,  the  property  of  the  goods  be  disputed,  which 
frequently  happens  on  a  commission  of  bankrupt,  &c,  the  court  on  the  suggestion  of 
a  reasond^Ie  doubt,  will  enlaige  the  time  for  tne  ^eriff*s  making  his  return,  till  the 
ri^ht  be  tried  between  the  contending  parties,  or  one  of  them  has  given  him  a  suffi- 
cient indemnity.  Semple  v.  Lord  Newhaven,  Tidd,  1000.,  et  vide  2  Blk.  1064.  1181. 
—  4.  And  accordingly  the  court,  upon  the  sheriff's  application,  enlarged  the  time  for 
his  making  a  return  to  a  writ  fk  nerifacmy  upon  suggestion  of  a  reasonable  doubt, 
whether  the  goods  seised  under  the  writ  were  not  covered  by  an  extent,  afterwards 
issued  at  the  suit  of  the  crown  for  malt  duties ;  for  the  purpose  of  inducing  the  plaintiff 
to  go  into  the  court  of  exchequer,  and  there  contest  the  question  of  right  with  the 
crown,  in  a  more  digible  manner  than  in  the  king's  bench.  7  T.R.  174.  —  5,  So  the 
return  to  a^./a.  will  be  enlai^ged,  where  an  extent  having  issued  at  the  suit  of  the 
crown,  the  sheriff  is  in  doubt  which  execution  is  entitied  to  priority,  and  is  litigating 
the  question  in  the  exchequer.    1  Taunt.  120. 

(z)  The  returns  commonly  made  by  the  sheriff  to  9k  fieri  facuu  are  fint^  nulla  bona^ 
which  is  either  general,  that  the  defendant  has  no  goods  m  his  bailiwick  whereof  he 
can  cause  to  be  made  the  sum  directed  to  be  levied,  or  any  part  thereof;  or  special, 
with  this  addition,  that  the  defendant  is  a  beneficed  clerk,  having  no  lay  fee  witnin  his 
bailiwick ;  or  being  an  executor  or  administrator,  that  he  has  wasted  the  goods  of*  the 
testator  or  intestate.  Secondly,  fieri  fed,  or  that  the  sheriff  has  caused  to  be  made,  of 
the  defendant's  goods,  the  whole  or  a  part  of  the  money,  which  he  has  ready  to  be 
paid  to  the  plaintiff.  TMrdly,  that  he  nas  taken  goods  of  the  defendant  to  a  certain 
amount,  which  remain  in  his  hands  for  want  of  buyers.  Ot  fourthly,  that  he  has  made 
his  mandate  to  the  bailiff  of  a  liberty,  who  has  given  him  no  answer,  or  returned  mJla 
bona.    Tidd,  1001. 

(fl)  By  rule  of  court. 

\b)  1.  The  money  it  is  said,  should,  in  strictness,  be  brought  into  court,  9  Bac. 
Abr.  591.  —  2.  For  it  is  not  of  record  without.  Godbl  147.  —  5.  But  the  law  seems 
otherwise ;  for  though  the  writ  be  ita  auod  habeoi,  &c.  yet  the  sheriff  may  return  that 
he  hath  paid  the  money  to  the  plaintiff    2  Show.  87.    5  Lev.  204. 

{c)  Account,   or  assumpsit;  even  though  no  return  be  made.     Cro.  Car.  559. 

2  Show.  79.  281.     Gilb.  Ex.  25. 

{d)  1.  As  to  testatum  writs,  vide  in  Process,  (E  7.)  —  2.  On  a  return  of  nuUa  bona  to 
the  nntfi.fa,  the  plaintiff  may  have  an  alias,  &c.  into  the  same  county. 

(e)  1.  The  sheriff  may  sell  a  leasehold  estate,  which  he  has  seised  under  Ajteri  facias, 
after  the  return  of  the  writ,  and  without  any  writ  of  venditioni  exponas,  l^r  the  pro- 
perty of  the  sheriff  continues  till  the  execution  is  completed,  which'  cannot  be  till 
sale  of  the  things  taken  in  execution,  and  payment  of  the  jnoney  to  the  plaintiff.  This 

indeed 


f 

Execution  for  a  common  persofi :  in  personal  actions.   227 

plaintiff  shall    have  a    venditioni  eaponas,       1    Sal.   323.       1    Sid. 
407.  (/). 

If  the  former  sheriff  made  such  return,  the  new  sheriff  ought  to 
make  sale  upon  the  venditioni  exponas.    1  Rol.  894.  1.  5.    4  Leo.  20. 

Though  the  writ  be  to  the  new  sheriff  that  he  cause  the  former  sheriff 
to  sell.  R.  1  Rol.  894.  1.  5.  but  semb.  that  upon  a  distringas  nuper 
vicecomitem  quod  venditioni  exponat^  {g)  the  old  sheriff  may  s^.  Mod. 
Co.  295.  299.     1  SaL  323. 

There  are  two  forms  of  the  distringas  nuper  vicecomitem^  the  one,  (k) 
that  the  old  sheriff  shall  sell,  and  bring  the  money  into  court.  Mod. 
Ca.295.  (0 

The  other,  (k)  that  he  sell,  and  deliver  the  money  to  the  new  sheriff. 
Mod.  Ca.  295.  299.     1  Sal.  323.     2  Rol.  57. 

And  both  are  compulsive  (and  do  not  give  authority)  to  sell.  Mod. 
Ca.  295. 

For  he  cannot  return  upon  a  distringas  nuper  vicecomitem  quod  renutr 
nentpro  defectu  emptorum.     Mod.  Ca.  296. 

But  if  a  supersedeas  comes  to  the  sheriff,  he  Cannot  afterwards  sell 
without  a  venditioni  exponas ;  for  the  sale  shaU  be  void.  R.  1  Rol.  894. 
LlO. 

Yet  a  venditioni  exponas  shall  go  for  the  sale  pf  goods  levied  before 
the  supersedeas.    Dy.  99.  a.     Yd.  6.     R.  Cro.  El.  597. 

And  he  may  sell  before  a  supersedeas^  though  he  be  out  of  his  office, 
without  a  venditioni  exponas.     Per  Holt,  Mod.  Ca.  295. 

If  a  sheriff  levies  money,  but  does  not  return  his  writ  at  aUi ;  the  sale 
after  a  venditioni  exponas  to  the  new  sheriff  shall  be  good.  R.  1  Rol. 
895.  L  50. 

If  the  sheriff  levies  money  of  the  defendant  to  the  vfdue  of  the  debt, 
the  defendant  shall  be  discharged  against  the  plaintiff,  though  the  money 
never  oomes  to  his  hand.     Mod.  Ca.  297.  299.     R.  2  RoT.  57. 

And  he  may  plead  such  matter  for  his  discharge^  in  debt  afterwards 
upon  the  judgment.     2  Lev.  203. 

indeed  is  shewn  by  the  common  coune  of  proceeding ;  the  sheriiT  not  being  bound  to 
make  a  return  of  the  writ  of  execution,  unless  the  party  requires  it.  And  as  to  the 
writ  of  venditioni  exponas^  that  writ,  though  a  proper  wi;it,  yet  is  not  of  necessity, 
beiitt  rather  to  compel  the  sheriff,  when  giulty  ot  laches,  to  do  what  he  has  authority 
to  &f  than  to  giye  nim  any  new  authority.  1  Yes.  195.  Sed  vide  Yelv.  44.  1  Lutw. 
589.    5  Bac.  Abr.  377. 

if)  1.  Cowp.  406. — 2.  For  the  form  of  this  writ,  see  Tidd's  Practical  Forms, 
chapter  41.  sect.  64.  —  3.  If  goods  have  not  been  taken  to  the  value  of  the  whole,  tfie 
plamdff  may  have  a  venditioni  exponas  for  part,  and  ajierifaciat  for  the  residue,  in  the 
Mme  writ.  Thes.  Brev.  305.  Tidd's  Practical  Forms,  chapter  41.  sect.  65,  —  4. 
And  it  is  said,  that  if  a  sheriff  seize  goods  ta  the  value  and  return  it,  he  is  bound  to 
find  buyers.  6  Mod.  293.  Ld.  Raym.  1075.  —  5.  But  where  the  sheriff  returned 
to  a  writ  of  venditioni  exponas,  that  part  of  the  goods  levied  remained  in  his  hands, 
lor  want  of  buyers,  the  court  of  C.  B.  refused  an  attachment  against  him.  1  B, 
&P.  359. 

(g)  Where  the  old  sheriff  returns,  that  he  has  taken  goods  which  remain  in  his  hands 
tor  want  of  buyers,  the  usual  way  of  proceeding  in  uie  Kind's  Bench,  is  by  writ  of 
dmtrimgat  to  the  new  Bheri£^  commanding  him  to  distrain  the  old  one,  till  he  sell  the 
goods.    Tidd,  1006. 
.  (A)  Which  is  the  most  usual.    6  Mod.  299. 

(t)  See  the  form  in  Tidd's  Practical  Forms,  chapter  41.,  sect.  66,  Vide  2  Ld.  Raym. 
1074,  1075.  1  Salk.323. 

(A)  Which  is  the  roost  antient.    Gilb.  Exec.  21. 

Q  2  *  (C  9.) 
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(C  9.)  By  capias  ad  satisfaciendum:  ^^  when  it  lies. 

So  execution  may  be  by  capias  ad  satisfaciendum  {I)  against  the  body 
of  the  defendant^  in  all  cases  where  a  capiat  ad  respondendum  lies  in 
process.     3  Co.  12.  a.  (m) 

And  therefore,  in  all  actions  vi  et  armiSf  as  in  tf e^ass,  8cc.  for  there 
a  capias  lies  in  process  at  the  common  law.  S  Co.  12.  a.  Vide  ante, 
(C  2.)  (n) 

If  the  principal  offers  himself  in  discharge  of  the  bail,  and  the  pldn- 
tiff  doth  not  accept  him,  yet  he  may  afterwards  have  a  capias  ad  satis-  • 
Jaciendum  against  him ;   for  the  refosal  was  not  a  discharge,  but  a 
forbearance.     1  R.  898. 1.  45. 

So,  at  common  law,  the  king  may  have  execution  by  capias.  Vide 
ante,  (B  3,  &c) 

So,  by  the  course  of  the  court,  a  capias  lies  upon  a  judgment  against 
bail  in  a  scire  facias  upon  a  recognizance  in  B,  R.    Vide  Bail,   (K  1 1.) 

But  a  capias  does  not  lie  against  bail  by  rec(^;nizance  in  C.  B.  {p)  or 
in  an  inferior  court.    Vide  Bail,  (R  11 .) 

Or  against  bail  in  jB.  jR.  on  a  writ  of  error  in  the  exchequer.  Vide 
Bail,  (R  11.) 

So  a  capias  ad  satisfaciendum  does  not  lie  upon  a  recognizance  in 
chancery;  for  no  capias  is  given  on  b  scire  facias^  by  any  statute;  and  it 
does  not  lie  by  the  common  law.  R.  1  Rol.  897.  L  80.  *  R.  Dy. 
^06.  a.     Dub.  2  Bui.  63. 

So  a  capias  does  not  Ue  upon  judgment  against  a  garnishee  in  detinue  : 
for  he  is  no  par^  to  the  suit.     1  Rol.  896.  1. 50. 

So^  if  a  woman  recovers  damages  in  dower,  she  shall  not  have  exe- 
cution by  capias  ad  satisfaciendum  i  for  no  capias  lies  in  process.  1  Rol. 
898.  1.  2. 

So  in  all  cases,  wliere  a  tapias  does  not  lie  in  process,  no  execution 
shall  be  by  capias  ad  satisfaciendum :  as,  in  an  assise  of  nusance.  Sho.  74>. 

So  a  capias  did  not  lie  against  a  prior,  &c.  in  trespass,  or  other  action. 
1  RoL  898. 1.  20.  (p) 

So,  if  the  plaintiff  sues  a  scire  facias  within  the  year,  (though  he  need 

(i)  1.  See  the  form,  Tidd*8  Practical  Fohds,  chapter  41.  sect.  88.,  &c. — 2.  Where  the 
defendant  is  already  in  custody,  there  is  no  occasion  for  this  writ. 

(ill)  1.  The  rules  resjiecting  its  form,  &c.  have  been  dready  given. — 2.  As  the  de- 
fendant can  only  be  once  tsKen,  it  seems  that  there  may  be  several  writs  running 
against  him  at  the  same  time,  in  difierent  counties.    Tidd,  1028. 

(n)  1.  A  capiat  ad  satisfaciendum  lay,  for  a  subject,  at  common  law,,  m  actions  of 
tresfmss  ti  et  armis  only;  but  has  since  been  given  in  other  actions  by  a  variety  of  sta- 
tutes. Hob.  56.  —  2.  But  the  Annotator  to  3  BaC.  Abr.  38^.,  acknowledging  that  the 
authority  is  veiy  great,  doubts  whether  the  capias  which,  at  common  law,  issued  in 
trespass  with  Ibrce,  was  any  other  than  the  capias  projine,  which  was  imposed  for  the 
breach  of  the  king's  peace  i  and  whether  the  capias  ad  saOsficiendum  eo  nomine  was  then 
known.  He  supports  the  conjecture  in  the  continuation  of  his  note.  And  though  he 
hints  that  on  satisfaction  of  the  kine's  fine,  the  defendant  was  entitled  to  his  discharge; 
vet  qusere  if  the  doctrine  was  not,  that  he  could  not  procure  his  enlargement  until  he 
had  satisfied,  not  only  the  fine  to  the  long,  but  likewise  the  damages  assessed  to  the 
plaintiff.    See  11  H.  7.  Hil.  11.  p.  15.  accord,  etiam  supra.  (B  2.) 

(o)  1.  2  TtBdnt.  US,  ll4.-<-2.  But  it  lies  against  ball  in  the  King^s  Bench,  without 
anv  previous  fori  facias,  or  return  of  mUia  bona.    2  Str.  822. 1 139. 

(p)  1.  So  it  does  not  lie  against  peers,  or  member^  of' the  house  of  commons,  except 
upon  a  statute-merchant,  or  statut&^taple.  1  Cromp.  345.-^2.  Nor  against  executors 
or  administrators,  unless  a  devasUsvit  be  returned.  3  B\k,  Com^  414,— 3.  An  infiut 
seems  to  be  liable  to  this  piooest.    2  Str.  1217.  et  vide^  l  B.  &  P.  48a 

not,) 
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noC,)  be  cannot  afterwards  have  a  capias  before  judgment  in  the  soire 
facias.     R.  1  Rol.  900.  L  25. 

(C  10.)  When  the  defendant  shall  be  in  execution. 

If  defendant  renders  himself  and  afterwards  brings  error,  and  has  a 
supersedeas^  but  does  not  thereupon  find  bail,  the  court,  upon  the  prayer 
of  the  plaintifi^  may  commit  him  in  execution,  though  the  record  be  re- 
moved.    1  Rol.  896. 1. 10. 

So,  if  a  man  be  arrested  upon  a  capias  ad  satisfaciendum^  he  shall  be 
in  execution  before  the  return  of  the  writ.     1  Rol.  901. 1, 30. 

If  the  defendant  be  in  custody  of  die  sherift^  and  another  writ  of 
capias  ad  satisfaciendum  is  delivered  to  the  sheri0^  against  him,  he  shall 
be  in  execution  immediately  upon  the  second  writ,  without  actual  arrest. 
R.  5  Co.  89. 

So,  if  the  defendant  be  in  prison  for  a  crime,  by  leave  of  the  cpnrt  he 
may  be  charged  in  execution.     Ray.  58.     1  Sid.  154. 

And  though  he  be  charged  without  leave,  which  he  ought  not  to  be, 
yet  he  shall  not  be  discharged.     R.  Ray.  58.     1  Sid.  90. 

If  the  defendant  be  in  prison  before  judgment,  in  the  prison  of  the 
same  court  where  the  judgment  is;  the  plaintiiFmay  pray,  that  he  may 
be  in  execution,  and  a  committitur  shall  be  entered  on  the  roll,  and  then 
he  shall  be  in  execution.     1  Rol.  895*  1. 5. 

Or,  if  he  be  in  another  prison,  he  shall  be  brought  up  by  habeas  car^ 
pusj  and  committed  in  execution.     1  Rol.  895. 1. 40. 

So^  if  there  be  judgment  in  a  scire  Jadas  against  him,  and  three  or 
feur  years  afterwards  he  is  in  prison  for  another  cause,  he  may  be 
brought  into  court  by  habeas  corpus^  and  charged  in  execution.  1  Rol. 
896. 1.  5. 

If  a  defendant  be  taken  upon  a  capias  pro  fine^  or  a  capias  utlagatum^ 
he  shall  be  in  execution  for  the  party,  if  he  will.    Vide  ante,  (B  2.) 

(C  11.)  When  not. 

But,  without  prayer,  or  a  habeas  corpus  and  a  committitur  upon  the 
roll,  he  shall  not  be  in  execution,  though  the  judgment  was  in  B.  R. 
and  the  defendant  at  the  same  time  was  prisoner  in  the  Marshalsea  of 
the  marshal  for  another  cause.     R.  1  Rol.  895. 1.  5. 

Or,  if  the  judgment  was  in  C.  B.  and  he  at  the  time  was  prisoner  in 
the  Fleet. 

Though  he  was  prisoner  at  the  suit  of  the  plaintiff,  in  the  same  action^ 
for  want  of  bail.     R.  1  Rol.  894. 1. 52. 

Though  the  warden  of  the  Fleet  informs  the  chancellor,  or  C.  B.,  that 
he  is  a  prisoner  there,  and  the  court  commands  him  to  detain  him  till 
jttd^nent  satisfied.     R.  I  RoL  895. 1. 15.  40.    Dy.  806^  a« 

Thoi^h  a  habeascorpus  be  granted  for  him,,  and  the> warden  retnm% 
that  he  is  languidus.     1  RoL  894. 1. 45. 

Though  a  special  writ  be  directed  to  the  warden,  to  detain  him :  for 
he  ought  to  appear  in  court  upon  thq  habeas  carpus,  and  shall  be  op- 
posed, whether  he  be  the  same  person.     R.  1  Rol.  894. 1. 40. 

So,  if  a  defendant  be  committed  in  execution  upon  a  writ  to  the  sheriff 
of  Middlesex,  he  shall  not  afterwards  be  charged  in  execution  upon 
another  writ  to  the  sheriffii  of  London :  for  they  are  different  counties, 

Q  8  and 
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and  distinct  prisons,  thpugh  the  same  persons  are  sherifi  of  both^  and 
Newgate  is  die  prison  for  DOth.     R.  1  RoL  694.  L  25. 

Soy  if  a  defendant  taken  upon  a  capias  ad  satisfaciendum  be  brought 
^nto  court  by  the  sherifl^  he  shall  not  be  committed  in  execution,  if 
the  plaintiff  aoies  not  pray  it.     R.  1  And.  118. 

And  he  shall  be  discharged  out  of  the  custody  of  the  sheriff  also,  if 
the  sheriff  does  not  pray  the  contrary.     1  And.  118. 

(C  IS.)  An  arrest,  what  shall  be. 

If  a  b^Iiff,  &c.  puts  his  hand,  &c.  upon  the  party,  saying  tliat  he  ar- 
rests him ;  it  shall  be  a  sufficient  arrest,  without  shewing  mm  the  war- 
rant, and  without  saying,  at  whose  suit  he  was  arrested,  if  he  does  not 
ask  it     R.  2  Cro.  485.     Semb.  cont  6  Co.  54.     9  Co.  69.  a. 

So,  though  the  bailiff  has  the  warrant  m  his  pocket     R.  2  Cro.  486. 

Or  has  two  warrants  in  his  pocket,  and  does  not  say  upon  which  he 
arrests  him ;  for  he  shall  be  arrested  upon  both.     R.  2  Cro.  486. 

So,  if  abaiJiff  gives  a  warrant  to  his  servant,  who  by  his  command 
and  in  his  presence,  puts  his  hand  upon  him,  and  says,  *'  I  arrest  you." 
Dub.  per  Holt,  Mocl.  Ca.  21 1. 

So,  if  the  servant  goes  into  another  room  out  of  the  presence  of  the 
bailiff  who  waits  at  the  door,  and  there  arrests  him.  Dub.  per  Holt, 
Mod.  Ca.^  1,1. 

So,  if  the  bailiff  otily  touches  him,  and  says,  that  he  arrests  him* 
1  Sal.  79. 

So,  if  B.  be  arrested,  and  in  custody  of  the  sheri£^  upon  a  mesne 
process,  and  aflerwards  a  capias  utlagatnm  be  delivered  to  the  sheriff 
against  B.  without  an  actual  arrest,  he  shall  be  in  custody  upon  the  ca» 
pias  tUlagatum;  and  if  he  escapes,  the  declaration  shall  say,  that  he  was 
arrested  upon  it     R.  5  Co.  89.  a. 

But  if  the  party  requires  it,  he  ought  to  shew  the  warrant,  tell  at 
whose  suit,  for  what  cause,  by  what  process,  and  in  what  court  return- 
able the  arrest  is  made ;  otherwise  it  will  be  wrongfiiL  R.  6  Co.  54. 
9  Co.  69.  a. 

.  So  words  only  do  not  make  an  arrest :  and  therefore,  if  a  baUiff  says, 
I  arrest,  and  does  not  touch  him,  though  he  be  beat  off  by  a  sword  or 
other  weapon,  it  is  ho  arrest     R.  1  Sal.  79. 

The  sheriff  may  enter  the  house  of  another  where  the  party  is,  (q) 
if  (r)  the  door  be  open,  to  make  an  arrest  R.  2  Cro.  486.  R.  5  Co. 
92.  a.     Vide  ante,  (C  5.) 

Though  it  be  at  six  o'clock  at  night     R.  2  Cro.  486. 

So,  upon  an  attachment  against,  him,  he  may  break  the  house  to  take 
him.    R.  1  Rol.  S36. 

(q)  4.  Generally  speaking,  an  entry  into  the  close  of  one  man  to  seize  the  property  or 
person  of  another^  will  not  be  justifiable,  unless  it  turns  out,  that  they  were  concealed 
therein  at  the  time.  Cro.  Eliz.  759.  Vide  8  WUs.  291. — 2.  But  if  one  man  has  al- 
lowed another  to  use  his  house  as  his  own,  by  residing  therein,  it  may  be  accounted  the 
house  of  the  latter.  2  H.  Bl.  120. 

'  (r)  The  outer  inlet  of  a  man's  house  is  privileged  for  himself  alone,  and  will  not 
screen  the  person  of  another,  who,  with  the  owner^s  assent,  flies  to  the  house  for  pro- 
tection, agwnst  a  civil  process,  nor  his  goods,  which,  under  the  same  circumstances, 
have  been  removed  therein.  But  the  case  will  be  otherwise,  if  the  stranger  or  his  pro- 
perty are  there  bond  Jldcy  and  without  fraud  or  covin.  5  Rep.  95. 

So, 
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SO|  if  a  man  arrested  escapes  into  a  house,  he  may  break  the  house  to 
retake  him.     R.  Pal.  53. 

So,  if  a  window  be  open,  and  the  bailifF  arrests  him  at  the  window, 
and  then  the  party  escapes ;  the  bailifF  may  break  the  house  to  take  him. 
R.  PaL  53.     2  RoL  138. 

But  upon-  information  that  his  prisoner  fled  into  tlie  house  of  B.  he 
cannot  enter,  and,  upon  denial  of  the  keys  of  a  chest,  break  it  open,  if 
he  be  not  in  the  chest :  for  he  takes  it  upon  him  at  his  peril.  R.  2  Rol. 
564. 1. 15* 

(C  IS.)  When  the  defendant  shall  be  discharged. 

If  a  man  taken  upon  a  capias  ad  satisfaciendum  satisfies  the  debt,  the 
sheriiFmay  discharge  him.  Dub*  Cro.  £1.  404.  If  the  payment  be  to 
the  sheriff.     Dub.  2  Lev.  203. 

So,  if  a  supersedeas  of  the  process  comes  to  the  sheriff. 

So,  if  a  capias  ad  satisfaciendum  comes  to  the  sheriff,  and  before  an 
arrest  upon  it,  the  defendant  pays  the  debt  to  the  sheriff;  he  ought  not 
to  be  afierwards  arrested.     Semb.  Cro.  El.  404. 

But  a  man  in  execution  shall  not  be  discharged  upon  affidavit,  though 
there  be  cause :  but  ought  to  have  a  stiperse^as^  or  other  matter  of  re- 
cord.    Pr.  Reg.  Tit.  Execution. 

So,  if  a  supersedeas  be  delivered  to  an  officer,  he  may  detain  the 
party,  till  he  takes  a  reasonable  time  to  be  informed  of  the  import  of  it. 
Dub.  Cro.  El.  404. 

So,  if  he  pays  the  debt  to  the  marshal,  being  committed  to  him, 
he  shall  not  be  discharged.  Per  2  J.  Wild,  cont  2  Mod.  214.  R. 
2  Lev.  203. 

So,  if  the  plaintiff  dies,  and  the  defendant  has  right  of  adminis- 
tration to  him,  he  shall  not  be  discharged  till  satiidracdon  acknow- 
ledged, which  he  cannot  do  himself,  but  another  must  take  out  ad- 
ministration, and  acknowledge  satisfiaiction  upon  the  judgment.  R. 
2  Mod  315. 

(C  14.)  By  elegit. 

So  now,  by  the  st  W.  2.  18.  Upon  judgment  or  recognizance  sit  in 
etectiane  of  the  plaintiff  quod  vicecomes^fieri  faciat  de  terris  et  catallis^  vel 
quod  liberet  omnia  catalla  {exceptis  bobus  et  qfris  carucce)  et  medietatem 
terra  quousque  debitum  Juerit  levatumper  rationabile pretium  et  extentum. 
Co.  L.  289.  b.    2  Inst.  394.  (5)     Vide  Process,  (E  6.) 

If  the  plaintiff  prays  an  elegit,  (t)  the  entry  shall  be,  {u)  quod  elegit 

i  executionem  de  omnibus  caiallisj  et  medietate  terra.    2  Inst  395. 

Execution  by  elegit  may  be  by  an  executor  or  administrator,  as  well 
as  by  the  plaintiff  himselC     2  Inst.  395. 


(«)  Dyer,  lOO.    Cro.Eliz.  584. 

i<)  See  the  form  in  Tidd*8  Practical  Forms  chap.  41.  s.  70. 
«)  1.  An  «&fgi^  may  be  sued  out  after  a  year,  without  a  uxre  faeiaM^  upon  awanfing 
an  degd  on  the  roll,  and' continuing  it  down  by  vicecomei  turn  vnrii  breve,  Carth.  S83. 
lldd,  1009. — 2.  And  the  plaintiff  may  have  eiegUi  awarded  into  as  many  ditifen^t 
counties  as  he  pleases,  without  being  under  the  necessi^  of  suin^  out  tetUUwn  writs. 
1  Cromp.  346*  Law  of  Executions,  SOS. — 3.  But  it  is  said,  that  if  he  award  an  elegU 
into  one  county,  and  extend  the  lands  upon  that  writ,  and  afterwards  file  it,  he  is  bar- 
red, and  cannot  sue  out  an  elegit  into  another  coun^.  I  Cromp,  346. 352.  Law  of 
Exec.  287.    Scd  vide  Gilb.  Exec  53.    2  Saund.  68.  b.    Tidd,  1009. 

Q4.  By 
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By  the  successor  of  the  conusee,  where  a  reoc^isance  is  made  to  a 
corporation;  as,  to  the  chamberlain  of  London.  2  Inst.  395.  R. 
4  Co.  65. 

So  it  may  be  upon  a  precept  to  a  serjeant  at  mace  in  London,  or  otha 
officer  of  any  court  of  record,  who  does  execution,  as  well  as  upon  pro- 
cess to  the  sherifiP.     3  Inst  395.     R.  4  Co.  65. 

So,  upon  a  mandate  by  the  sheriff  to  the  bailiff  of  a  franchise,  which 
has  execution  and  return  of  writs.     R.  Cro.  Car.  319. 

So  it  lies  against  (x)  an  executor  or  administrator  upon  a  devasiavitp 
R.  2  Leo.  188, 

If  an  elegit  upon  a  judgment,  and  another  upon  a  statute,  be  ddivered 
to  die  sheriff  at  the  same  time,  execution  shall  be  first  made  upon  the 
judgment ;  for  that  is  upon  a  record.     Br.  Jud.  79. 

But  an  elegit  against  an  heir  does  not  lie  during  his  minority ;  though 
he  be  charged  as  terre-tenant.     Co.  L.  290.  a.  (y) 

Nor,  against  the  wife  of  the  defendant,  endowed  by  the  heir  within 
age.     Co.  li.  290.  a. 

If  an  elegit  be  prayed,  the  sheriff  shall  (z)  take  an  inquisition;  (a) 
for  there  shall  be  a  reasonable  appraisement  of  the  goods,  and  extent  of 
the  lands ;  which  shall  be  made  by  an  inquest  of  twelve  men.  2  Inst 
396.     Dy.  100.     Cro.  EL  584.  (A) 

And  the  inquisition  ought  to  find  the  lands  with  certainty ;  (c)  for  to 
find  no  certain  estate  wul  be  insufficient  Clift  877.  Vide  Statute 
Staple,  (D  5.) 

It  ought  to  shew  the  place  and  county,  where  the  inquisition  is  taken^ 
and  where  the  lands  lie.     Semb.  Dy.  208.  b. 

After  the  inquisition  found,  the  sheriff  shall  deliver  (d)  the  moiety;  {e) 
but  the  jury  need  npt  divide  it..   IL  Cro.  Car.  319. 

So  the  sheriff  ought  to  deliver  t}ie  lands  (/*)  described  with  cer- 
tainty • 
— *— ^ —  -  -  _  _  _  -     ■ 

(jr)  Peers  of  the  realm,    l  Cromp.  546.    Tidd,  1009. 

(y)  And  therefore,  in  a  scire  facitu  brought  against  him,  the  parol  shall  demur,  be- 
cause he  may  have  a  good  plea  to  bar  the  execution,  which  might  be  mispleaded. 
Gilb.  Exec.  58. 

(z)  No  notice  is  given  of  executing  an  elegit,    1  Cromp.  363, 

(a)  If  there  be  no  lands,  the  sheriff  need  not  take  or  return  an  inquisition.  2  Str. 
874. 


Moor,  8. — 2.  See  the  fonn  in  Tidd's  Practical  Forms,  chapter  41.  s.  71. 


(b)  Co.  Litt.  389.  b.  5  Cp.  74. 

(d)  The  goods  themselves  are  M  be  delivered  to  the  plaintiff  at  the  price  at  which 
they  have  b^en  appraised.  Gilb.  Exec.  33,  T.  Ra}7n.  346.  et  vide  1  Sio.  184.  l  Lev. 
92.     1  Keb.  105.  261.  465.  5S6.  691. 

(e)  The  sheriff  is  not  bound  to  deliver  a  moietv  of  each  particular  tenement  and 
farm,  but  only  certain  tenepaents,  &c  maJdng  in  value  a  mpiety  of  the  whole.  DougL 
472. 

(/)  1.  If  the  execution  were  laid  upon  lands  which  did  not  belong  to  the  conusee^ 
or  liad  been  sold  before  the  judgment,  antiently,  the  elegit  would  have  put  the  party 
out  of  possession,  and  driven  him  to  his  assise  or  ejectment;  because,  being  a  stranger 
to  the  Judgment  and  execution,  he  could  not  traverse.  But,  as  it  was  thought  hard  on 
such  executions  to  turn  strangers  out  of  possession,  the  practice  was  altered,  and  the 
sherifl^  instead  of  actual,  delivers  only  Ugtu  possession  of  tne  moiety  of  the  lands ;  and 
if  the  plaintiff  do  not  enter,  as,  it  seems,  he  may  by  virtue  of  the  elegitj  he  nmst  pro- 
ceed by  ejectment.  Gilb.  Exec  44.  2Eq.  Abr.  381.  aT.  R.  295.  6  Taunt.  202. 
1  Mars.  542. — 2.  In  which  action  he  must  not  only  prove  the  judgment,  and,  by  the 
judgment  roll,  that  an  elegit  issued  and  was  returned ;  he  must  also  prove  die  writ 
of  elept,  by  a  true  copy  thereof,  and  the  inquisition  thereon ;  for  it  is  the  elegit  and 
inquisition  upon  it,  whit4  carve  out  the  term,  and  give  the  right  of  entry,  the  jue^ment 

roll 
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tainly,  for,  to  say  that  he  delivered  a  moiety,  is  not  sufficient.  1  Vent 

259.  (g) 

Described  by  metes  and  bounds.  Hut.  16*.  (A)*Distinctly.  2  Brownl. 
38.     But  it  need  not  be  by  metes.     Dal.  26.  . 

He  ought  to  deliver  a  moiety  only;  for  if  he  delivers  more,  it  will  be 
vend  for  Uie  whole.     1  Sid.  91.  239.  (f) 

If  the  defendant  be  joint-tenant,  or  tenant*  in  common,  it  ought  to  be 
specially  mentioned  in  the  return.     Hut  16.     1  Brownl.  38. 

The  sheriff  shall  make  execution  of  all  {k)  the  goods. 

And  if  it  appears  that  the  goods  are  sufficient  for  the  debt,  the  sheriff 
ought  not  to  extend  the  land.     2  Inst  395.  (/) 

If  the  goods  are  not  sufficient,  he  ouffht  to  extend  a  moiety  of  all  the 
lands,  which  the  defendant  or  conusor  had  at  the  time  of  the  judgment, 
&€.     2  Inst  395. 

If  there  are  divers  conusors,  a  moietfr  of  the  lands  of  all.  2  Inst.  396. 

If  the  defendant  has  aliened  after  judgment,  a  moiety  of  the  land  in 
the  hand  of  the  purchaser,  as  well  as  of  the  defendant.     2  Inst.  396. 

If  the  lands  lie  in  several  vills,  a  moiety  of  the  land  in  all ;  and  not 
the  whole  in  one  vill,     R.  1  Lev.  160.     Cont.  Bro.  El^t,  14.  (m) 

And  he  may  extend  a  term  for  years,  though  it  be  a  chattel.  2  Inst. 
396,  («) 

And  lands,  which  the  conusor  or  defend^t  has  by  extent  upon  a 
statute-merchant,  &c.  1  RoL  887.  1.52.  R.  4  Co.  65.  b.  Vide 
infira. 

So,  laads  which  are  antient  demesne.  2  Inst  397.  R.  1  Rol.  888. 
L  5.  (o) 

So^  a  reversion  of  land  upon  a  lease  for  years ;  and  the  conusee  shall 
have  a  moie^  of  the  rtot    1  Rbl.  894. 1. 12.  3  Leo.  118.  Mo.  36.  {p) 

So,  all  tenements,  as  well  as  land,  of  the  defendant;  as,  a  rent,  ^c. 
Bro.  Elegit^  13.     Mo.  32. 

roll  bong  no  more  than  a  memorandum  that  the  elegit  issued  and  was  returned.  Tidd, 
1013.  Gilb.  Evid.  10,  11.  Run.  Eject.  330.  8  Saund.  69.  c.  Lib.  Pr.  R^.  689. — 
3.  Snce  the  record  of  a  court  of  competent  jurisdiction  imports  incontrovertible 
Terity  as  to  all  the  proceedings  which  it  sets  forth,  an  examined  copy  of  the  judgment 
roil,  containing  the  judgment,  ^e  award  of  «fegil,  and  return  of  the  mquisition,  is  con- 
chifflve  evidence  in  an  action  for  use  and  occupation,  by  one  daimins  under  an  etegU, 
i^gainst  the  defendant's  former  landlord,  that  an  elegit  has  issued  and  been  returned; 
md  a  copy  of  the  elegit  and  inquisition  need  not  be  produced.    2  M.  &  S.  565, 

(g)  I.  if  he  do  not,  the  return  is  ill,  and  may  be  quashed  for  uncertainty.  Garth. 
453. — 2.  And  if  the  defendant  be  joint-tenant,  or  tenant  in  common,  it  ought  to  be 
specially  aileied  in  the  return.    Hut,  16.  etiam  infra. 

(A)  Dalt.  Sher.  135. 

(i)  2  Salk.  563,  564.     1  Vent.  259.     12  Mod.  355. 

(/i)  Exc^t  beasts  of  the  plough.    3  Bac.  Abr.  379. 

(/)  But  an  elegit  executea  upon  goods  only,  is  not  a  JSeri  faciat;  for  a  Jieri/acioi  is 
executed  by  sale  by  the  sheri£^  but  the  ele^  by  appraisement  of  the  goods  by  a  jury, 
and  ddivery  to  the  party.  $dl  184.  Lev.  92.  Keb.  105.  261.  465.  566.  692.  l  Ld. 
Raym.  546. 

(m)  Vide  Sid.  239.  et  supra. 

(»)  1.  8  Co.  171. — 2.  Or  he  may  sell,  and  therefore  temble  deliver  it  as  part  of  the 
penonalty.  Ibid. — 3.  If  it  be  extended  the  plaintiff  is  accountable  for  all  the  profits 
ne  receives  out  of  the  term,  upon  such  extent;  and  if  he  receive  the  debt  out  of  such' 
term,  before  it  expires,  the  defendant  shall  be  restored  to  the  term  itself.  Gilb.  Exec 
35. — 4.  Bat  otherwise  he  shall  keep  the  tenn,  and  not  account  for  the  profits  of  it. 
Gilb.  Exec  33.  . 

(o)  So  the  wife's  lands  which  the  husband  has  during  the  coveiture.  Dalt.  Sheriff,  136. 

(p)  Gilb.  Exec.  38. 

So 
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So  two-thirds  of  a  rent  may  be  extended,  tliougli  the  defetuiaiit  Iia» 
the  whole.     R.  Cro.  EL  742. 

So  he  may  extend  upon  an  elegit  lands  before  in  execution  upon  a 
statute.     R.  4  Co.  65.  b.    Vide  supra. 

So  now  {q)  by  the  st.  29  Car.  2.  S.  lands,  tenements,  &c  of  which 
any  shall  be  seised  or  possessed  in  trust  for  him,  against  whom  execu- 
tion is  sued,  (r)  of  such  estate  as  the  trustee  was  seised  at  the  time  of 
execution  sued. 

But  upon  an  elegit  the  sheriff  cannot  extend  a  copyhold.  R.  1  R61. 
888.  L  1.     Vide  Copyhold,  (R  18.)  (s) 

Nor  a  term  for  years  of  a  copyhold  made  by  the  licence  of  the  lord. 
R.  1  RoL  888.  I.  3. 

Nor  lands  of  which  the  defendant  is  disseised,  whilst  thqr  ai^  in  pos- 
session of  the  disseisor.     R.  1  Rol.  888.  1. 7. 

Or,  of  which  he  has  only  the  trust,  and  not  the  estate  in  law.  R. 
1  RoL  888.  L  12.      But  this  is  altered  by  the  st.  29  Car.  2.  S. 

Nor,  since  the  st.  29  Car.  2.  3.  lands  which  the  trustee  has  aliened 
before  execution ;  for  they  are  not  bound  by  the  judgment.     R.  per 

C.  B. An.  inter  Johnson  and cited  per  Tracy.    (Vide  Co- 

myns's  Rep.  227.  S.  P.  adjudged.) 

Nor  the  land  of  a  villein  upon  an  elegit  against  the  lord ;  for  it  is  the 
land  of  the  villein,  till  the  lord  seises  it     1  RoL  888.  L  20.  {t) 

Nor  a  tenement  which  cannot  be  granted,  or  assigned  over;  as,  the 
office  of  philizer ;  for  it  is  an  office  o?  trust.     Dy.  7.  b. 

So  a  bare  rent^^eck  without  land  cannot  be  extended.  R.  Cro.  EL 
656.  (tt) 

^  So,  if  two  have  judgment,  and  one  sues  an  el^it^  and  has  a  moiety, 
and  afterwards  the  other  saes  an  elegit ;  the  shenff  shall  deliver*  but  a 
moiety  orthe  residue.     R.  Cro.  El.  482.     Cont.  Fitz.  Execution,  137. 

{q)  At  common  law,  if  a  man  was  seised  of  the  legal  estate  in  landsy  to  the  lete  o(  or 
m  trutt  for  another  against  whom  a  judgment  had  been  obtained,  or  who  had  entered 
into  a  statute  or  recognizance,  these  lands  were  not  liable  to  execution,  upon  the 
judgment,  statute,  or  recognizance,  of  cettm  que  trust.  Co.  Litt.  "374.  b.  2  Wms. 
Saund.  11.(17). 

(r)  1.  1  Like  as  the  sheriff  or  other  officer  might  or  ought  to  have  done,  if  the  said 
party,  against  whom  execution  is  so  sued,  bad  been  seisedf^*  &Ck —  2.  An  equity  of  re- 
demption, therefore,  though  legal  assets,  cannot  be  taken  in  execution  on  wis  statute. 

3  B.  C.  C.  478.     1  Ves.  J.  431.     S  Atk.  739. 

(<}  3  Blk.  Com.  419. 

(t)  1.  If  upon  an  inquest  taken  upon  an  tlemtf  the  jury  find  that  the  party  was  pos- 
sessed of  a  term,  which  commenced  the  2  &  3 Th.  &  Mar.,  when  in  truth  it  commenced 
the  3  &  4  Ph.  &  Mar.,  and  the  sheriff  sells  the  term  ^cording  to  the  value  found  bv 
the  jury,  the  execution  is  void,  for  the  sheriff  has  only  authority  to  sell  or  extend  sucn 
things  as  are  found  to  be  the  party's ;  but  in  this  case  the  inquest  finding  one  thing, 
and  the  sheriff  selling  another,  the  inouest  does  not  warrant  the  sale.     Cro.  Eliz.  584. 

4  Rep.  74. — 2.  But  if  the  inquest  had  found,  that  he  was  possessed  of  such  land  for 
terms  of  divers  years  adktmc  vent,  which  they  had  appraised  at  so  much,  without 
showing  the  certain  beginning  or  determination  thereof,  it  had  been  well  enough;  for 
they  shall  not  be  compelled  to  find  a  certainty,  not  having  means  to  be  informed  there- 
of.   Cro.  Eliz.  584.  See  Gilb.  Exec  35. 

(tt)  1.  Nor  an  advowson  in  gross.  Gilb.  Exec  39.  But  see  Wms.  401.  Cro.  Eliz.  359. 
— 2.  Nor  glebe  belonging  to  a  parsonage  or  vicarage.  Ibid.  40.  Jenk.  207.  pi.  36. 
3  B.  &  P.  327. — 3.  It  is  said,  however,  that  the  lands  of  a  bishop  may  be  extended  on 
Bnel^,  Dalt.  Sheriff,  136. -»  4.  A  rent-charge  may.  Gilb.  Exec  38.  Moor,  32. — 
2>«  Yet  it  cannot  be  delivered  as  a  tiberwn  teneiwtUvm*    Cro.  Eliz.  656. 

but 
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but  there  said,  quod  mirum.     R.  M.  32  &  83  £1.  in  C.  B.    Br.  Jud»  78. 
Hard.  25,  26.^    R.  2  Brownl.  97. 

Yet  if  both  judgments  are  of  the  same  term,  which  is  but  one  day  in 

law,  each  may  take  a  moiety  of  the  whole.  R.  Per  3  Bar.  Hard.  27.  {x)- 

If  the  judgment  be  reversed,,  the  sale  and  delivery  of  a  term  extended 

upon  the  el^  shall  be  void.      R.  2  Cro.  246.    Dy.  363.  a.  in  marg. 

Ya  180. 

A&jsr  inquisition  taken  by  the  sheri£^  it  shall  be  returned  and  filed. 
Dy.  100.  in  marg. 

And  after  it  is  filed,  it  shall  not  be  avoided  upon  surmise  that  more 
is  extended  than  a  mdety.     2  lust.  396. 
Or,  that  it  was  extended  at  a  small  value.     2  Ca.  Ch.  183. 
And  though  the  extent  was  at  an  under-value,    the  plaintiff  shall 
account  only  for  the  value  at  which  the  extent  is.     R.  2  Ca.  Ch.  183. 

But  befiire  inquisition  filed,  the  court  may  examine  it,  and  if  they 
find  firaud,  partiality,  &c.  may  stop  the  filing,  and  award  a  new  el^t. 
2  Inst.  396. 
So,  if  they  find  an  extent  made  at  an  nnder-value.     2  Cal  Ch.  183. 
So,  if  the  whole  due  upon  die  judgment  be  brought  into  court.     ISi* 
2  Ca.  Ch.  183. 

So,  if  the  inquisition  appears  to  be  void,  it  may  be  quashed  after  it  is 
filed.     Semb.  1  Vent.  259. 

And  in  gectment  advantage  may  be  taken  of  the  nullity.  R.  1  Lev. 
160.     Per  Hale,  1  Vent.  259.     R.  Sal.  563. 

As,  if  more  than  a  moie^  appears  to  be  extended.     1  Vent  259* 
SaL  563. 
Or,  all  in  one  vill,  and  nothing  in  .another.    R.  1  Lev.  160.  {y) 
The  entry  of  the  el^t  upon  the  record,  should  not,  in  prudence^ 
be  made  tiH  the  return  filed.    2  Cro.  339.     Godb.  257. 

After  the  inquisition  returned,  there  shall  be  a  liberate j  if  the  plain- 
tiff will.     Vide  Statute-staple^  (D  6.) 

Yet  before  the  liberate^  or  inquisition  returned,  the  plaintiff  may 
euter.     R.  1  Rol.  738. 1.  10. 

And  if  the  sheriff  returns  that  he  has  delivered^  when  he  has  not,  an 
action  on  the  case  lies  for  a  false  return;  though  the  plaintiff  may 
enter  vrithout  it.     R.  1  Rol.  738. 1.  15. 

Tenant  by  el^U  has  but  a  chattel.     2  Inst.  396. 

■  — ■ '  •  -  ■        -  ■  ...        

(x)  1.  If  A.  .acknowledges  two  judgments  to  B.»  and  in  the  same  tenn  he  takes  out 
tmoelegUM  ;  on  the  one  he  may  have  one  moiety  ofAJs  lands  delivered  to  him,  and  on 
the  other  the  other  moiety,  and  he  is  not  restrained  to  a  moiety  of  a  moiety,  for  in 
ndflsent  of  law  the  whole  term  is  hut  one  day.  Hard.  23»&c  And  27.-2.  On 
lending  money,  therefore,  if  the  lender  take  two  sereral  bonds  and  warrants  of  attor- 
ney, one  £oT  part  and  the  odier  for  the  residue  of  the  moni^,  and  enter  up  two  several 
judgments  therein  of  the  same  term,  he  may  take  the  whole  of  the  defendant's  lands 
miderthem.    Grilb.  Exec.  56. 

(jf)  I.  In  a  word,  if  the  inquisition  be  void  for  uncertainty,  or  because  more  than  a 
"flfetyJiBs  been  deUvered,  or  for  any  other  defect  appeuing  on  the  face  of  it,  as  the 
plaintiff  can  m^er  obtain  possesion  of  the  land  under  it,  the  court,  on  a  susgestion 
thereof  or  on  k  scire  facias^  will  order  the  writ  to  be  vacated,  and  grant  another,  and 
ameroe  the  sheriff  See  the  form  in  1  Towns.  Judgm.  129.  —  2.  So  where  frauct  decdt, 
or  paicialty  has  been  practised,  if  the  writ  be  not  filed,  the  court  will  stay  the 
S&a^  of  it,  and  grant  another  writ.  2  Inst.  396.-5.  And  according  to  the  opinion  of 
L«rd  Hale^  which  seems  to  be  well  founded,  they  will  grant  another  writ  in  either  of 
die  above-mentioned  instances,  whether  of  defect  or  fraud,  afler  the  first  has  been  filed. 
2Wms.    Saund.69.  c.    i  Vent.  259.  L.R.7X8.    12  Mod.  355.    3  Bac.  Abr.  379. 

Yet 
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Yet  be  shall  hold  ui  liberum  tenemmtum ;  and  he,  his  executor,  or 
administrator  shall  have  an  assise.    2  Inst  S96.  {z) 

After  the  debt  satisfied  upon  record,  or  by  the  annual  rent,  at  which 
the  extent  is  made,  the  defendant  may  enter.  2  Inst.  S96.  2  Vent.  2S6. 

But  if  the  debt  be  satisfied  by  a  casual  profit,  he  ought  to  have  a 
scire  facias  before  entry.     2  Inst.  396. 

So,  if  he  brings  a  scire  facias^  and  tenders  all  that  remains  satisfied, 
he  shall  have  his  land.     2  Ca.  Ch.  183. 

(D)  Co  t»bat  time  an  frecution  rcIatesL 

(D  1  .>  As  to  land. 

By  the  coinmon  law,  the  lands  oi  the  defendant  were  bound  by  the 
judgment ;  and  therefore,  before  the  st  29  Car.  2.  3.  The  plaintiff 
might  have  had  his  execution  of  lands,  which  the  defendant  had  at  the 
time  of  the  judgment  given,  or  afterwards.  SO  Ed*  3.  24.  Dy.  306.  b. 
1.  Rol.  892. 1. 37.     2  Inst  395. 

Or,  at  the  first  day  of  the  term,  in  which  judgment  was  given ;  for 
the  term  is  but  one  aay.  R.  42  Ass.  17.  Bro.  Elegit^  17.  19.  1  RoL 
892. 1.  40. 

Though  the  judgment  was  signed  after  the  term.    2  Mod.  Ca.  310.  - 

Or,  at  the  day  of  the  inquest  taken ;  for  this  is  but  one  day  with  the 
day  in  bank.     21  Ed.  3.  51.  b.     Adm.  Dy.  149.  a. 

And  the  plaintiff  shall  have  execution  of  lands,  which  the  defendant 
had  at  the  time  of  the  judgment,  though  he  had  aliened  them  bondjide 
before  execution  sued.     30  Ed.  3.  24. 

Though  a  statute  be  afterwards  acknowledged,  9nd  execution  upon  it. 
\  Brownl.  37,  38. 

So  the  demandant  shall  have  execution  against  the  vouchee  of  lands^ 
which  he  had  at  the  time  of  the  voucher;  for  this  is  in  lieu  of  an  action. 
Co.  L.  102.  a. 

And  in  a  warrantid  charUe,  of  land,  which  the  defendant  had  the 
day  of  the  writ  purchased.     Co.  L.  102.  a. 

By  the  st.  de  mere.  13  Ed.  1.  (to  which  the  st,  27  Ed.  3.  and  23  H. 
8.  6.  relate)  the  conusee  of  a  statute  shall  have  execution  of  the  lands, 
which  the  conusor  had  at  the  time  of  the  conusance. 

And  if  it  be  acknowledged  before  a  judge  out  of  term,  when  entered 
upon  record,  it  relates  to  the  time  of  the  acknowledgment  R.  Hob.  195. 
1  Rol.  892. 1.  35. 

So,  if  after  a  statute,  a  judgment  be  against  him,  and  execution  by 
elegit,  the  land  at  the  time  of  the  conuzance  shall  be  extended,  and  the 
execution  by  elegit  avoided.     1  Brownl.  37. 

If  a  judgment  be  in  Trinity  term,  which  relates  to  the  first  day, 
(which  was  20th  June,)  and  a  statute  be  acknowledged  20th  June,  exe- 
cution upon  the  judgment  shall  precede  the  statute.     Lat.  53. 

So,  if  there  be  a  capias  ad  satisfaciendum^  and  then  an  extent,  and  be* 
fore  an  inquisition  taken,  the  defendant  sells  his  goods,  they  shall 
be  liable  to  the  extent.     R.  Mo.  21. 

But  a  judgment  in  a  personal  action  binds  lands  only  firom  the  day 
of  the  judgment  given.    Co.  L.  102.  a. 

And  therefore,  by  the  common  law,  the  plaintiff  shall  not  have  exe* 

■  '  — '  — 

,  (z)  1  Mer  124. 
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cudon  of  land,  which  the  defendant  had   the   day  pf  tlie  writ  pur- 
chasecL     42Ed.  S.  11.     R.  2  H.  S.  14.     6  Ed.  3.  15. 

Or,  at  the  time  of  hb  plea,  if  it  be  in  the  same  term,  before  judgment. 
42  Ed.  3.  11.     R.  42  Ass.  17. 

Or,  at  the  day  of  the  inquest  returned,  or  inquest  taken,  if  it  was 
afterwards  adjourned;  for  then  it  is  not  one  with  the  day  in  bank. 
21?Ed.  3.  51.  b.     1  Rol.  892. 1. 7. 

So,  now,  by  the  st  29  Car.  2.  S.  The  officer  shall  set  down  the  day 
of  the  month  and  year  of  his  signing  judgment  on  the  paper,  &c.  he 
signs,  which  shall  be  entered  on  the  margin  of  the  record,  where  the 
judgment  is  entered :  and  such  judgments  sliall  relate,  against  purchasers 
bond  Jule  for  valuable  consideration  of  lands,  &c«  only  to  the  time  of 
signing ;  and  not  to  the  first  day  of  term  when  entered,  return  of  the 
original,  or  fiUng  bail. 

And  by  the  same  statute,  the  day  of  enrolm^it  of  a  recognizance 
shall  be  entered  on  the  mar^n  of  the  roll ;  and  no  recognizance  shall  bind 
lands,  &C.  in  the  hands  of  a  purchaser  bojid  Jtde  for  valuable  consider- 
ation, but  from  the  time  of  such  enrolment. 

And  therefore,  if  judgment  be  pronounced,  but  not  entered  upon  the 
roll  till  several  terms  afterwards ;  it  ought  not  to  be  entered  without 
continuances  to  the  term  when  entered :  for  it  oUght  not  to  bind  a  pur- 
chaser, till  that  term.     Mod.  Ca.  184.  191. 

Yet  if  it  be  entered  in  the  vacation  before  the  essoin-day  of  tlie 
next  term,  it  binds  a  purchaser  afler  the  term,  before  entry.  Per  Holt,- 
Mod.  Ca.  191. 

(D  2.)  As  to  goods. 

By  the  common  law,  goods  and  chattels  are  bound  by  the  award  {a) 
of  execution;  and  if  they  are  afterwards  sold  bondjide ;  yet  they  may  be 
taken  in  execution.  R.  2  H.  4.  14.  1  Rol.  893.  1. 10.  R.  Mo.  873. 
R.Cro.  EL  174.     D.  8  Co.  171.  a.     2  Cro.  461.     Cro.  Car.  149. 

So,  if  the  defendant  dies,  they  might  be  taken  in  the  hand  of  his  exe^ 
cutor  or  administrator.  R.  1  Rol.  893. 1.  23.  R.  Cro.  EL  181.  1  Leo^ 
144. 

Bat  a  sale  afler  the  original,  and  before  judgment  shall  be  good.  R^r 
9  H.  6.  57.  b.     1  Rol.  893.  L  5. 

And  now  by  the  st.  29  Caiv2.  3.  No  fieri  facias^  or  other  writ  of 
execution,  shall  bind  the  property  of  goods,  but  from  the  time  such  writ 
shall  be  delivered  to  the  sh^rifi^  &c.  to  be  executed,  who^  on  his  receipt 
of  it,  shall  endorse  the  day  of  his  receiving  the  same. 

And  therefore,  if  a  writ  of  execution  be  sued,  it  does  not  (&)  bind,  till 
it  be  delivered  to  the  sheriff. 

If  it  be  delivered  to  him,  and  no  warrant  prayed  upon  it,  and  afler- 
WBrds  another  execution  is  delivered,  and  execution  prayed,  he  may 

(fl)  1.  That  is,  teste.  Gilb.  Exec.  15.  14.  Cro.  EKz.  440.  2  Vent.  218.  7  T.  R. 
21,82.  Sed  Yide  1  Lev.  174.  —  2.  The  proftert^^  however,  was  not  changed,  but 
coDttDued  in  defendant  till  execution  executed.    2  Eq.  Ca.  Abr.  581.  etMdeL.R.  252. 

—  3.  Nor  has  the  statute  of  Charles,  tnfra^  made  any  difference  in  this  respect.    Ibid. 

—  4.  The  e^ct  of  the  goods  being  ioimd,  b  to  prevent  an  assignment  unless  in  market 
overt.    Ibid: 

(h)  1.  Unless  in  the  king's  case,  who  not  being  named  in  the  statute,  is  not  bound 
b^it  3Atk.73r9.  1  Ves.  196.  —  2.  And  therefore  an  extent  at  his  suit  still  binds 
And  the  teHey  or  fiat  of  the  baron  on  which  it  issues.  Bunb.  39.  Gilb.  Rep.  222; 
SStr.757.    2Blk.l25I. 

execute 
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execute  the  last  first.  R.  M.  9  W.  S.  B.  R.  inter  Smaloomb  and  Bock- 
ingham,  5  Mod.  377.     1  Sal.  820.  (c) 

If  it  be  upon  a  subsequent  judgment,  and  executed  upon  goods,  it  shall 
be  good,  though  an  execution  upon  a  fcmner  judgment  or  statute  after- 
wards comes  to  the  sheriff.     R.  1  Brownl.  S7.  (d) 

Yet  it  binds  the  goods  (as  to  the  party  himsd^  though  not  as  to  a 
purchaser  or  stranger)  firom  the  teste  {e)  of  the  writ,  as  before  that  sta- 
tute.   R.  P.  3  W.  &  M.  in  B.  R.  Skin.  257.    2  Mod.  Ca.  310. 

And  therefore,  \i  a  Jieri  facias  be  tested  before  the  death  of  the  defen- 
dant, {/)  and  delivered  to  the  sheriff  after  his  death ;  it  may  be  exe- 
cuted (g)  upon  goods  in  the  hands  of  the  executor,  or  administrator. 
Semb.   2  Vent  218.     R.  Skin.  257.  (A) 

So^  if  two  writs  are  delivered  to  the  sheriff  the  same  day  to  make  exe- 
cution, without  assent  of  delay,  he  ought  in  the  first  place  to  make  exe- 
cution upon  the  first     R.  I  Sal.  320.  (f ) 

(r)  1.  Ld.Rayin.  252.  Carth.  419.  et  vide,  1  T.  R.  751.  in  notis.  4  East,  525. — 
2.  So  though  a  warrant  is  prayed  upon  the  first.  Ibid.  —  5.  In  which  case,  however,  the 
plaintiff  in  the  first  writ  nas  his  remedy  aciunst  the  sheriff  Ibid.  —  4.  And  where  no 
sale  has  been  made,  the  writ  first  delivered  must  have  the  priority,  thou^  the  seizure 
was  made  under  the  other.     1  T.  R.  729.  Vide  4  East,  544. 

{d)  1.  Vide  sujpra,  that  where  there  are  several  authorities  equally  competent  to 
Innd  the  ffoods  or  a  partv,  when  executed  by  the  proper  officer,  they  shall  be  consider- 
ed as  eflectually,  and  for  all  purposes,  bound  by  tne  authority  which  first  actually 
attaches  upon  them  in  point  of  execution,  and  under  which  an  execution  shall  have  been 
first  executed.    4  East,  525. 

{e)  1.  The  writ  must  be  tested  and  returnable  in  term  time.  2  Salk.  700. — 2.  And 
upon  a  day  after  the  judgment  is,  or  may  be  supposed  to  have  been  g^en.  Tidd,  986. 
~^  5.  Though  it  may  be  tested  on  any  day  in  tne  term  in  which  judgment  b  sij^ed, 
fince  the  judgment  has  relation  to  the  first  day.  1  Cromp.  572.  —  4.  It  must  be  sisned 
as  well  as  setded.  R.  E.  1659.  K.  B.  R.  E.  12  Jac.  1.  s.  5.  C.  P.  R.  M.  1654.  s.  6.  C.  P. 
—  5.  It  is  void,  or  at  least  erroneous,  if  tested  out  of  term,  and  mav  be  quashed  or  set 
aside  on  motion,  together  with  tbe  proceedings  that  have  been  had  under  it.  2  Salk. 
700. —  6.  8o  if  rettunable.  Davey  v,  Hollingsworth.  Tidd,  986. — 7.  Or  in  an  action 
by  bill,  be  retumabhe  on  a  eeneral  return  day.     1  Wils.  515. 

(/}  So  ifplaintiff  die  after  a  fieri  fadoi  sued  out,  it  may  be  executed  notwithstand- 
ing.   Cro.  Car.  459.     1  Sid.  29.    2  Ld.  Ra^m.  1075.    1  Salk.  522.    Noy,  75. 

{g\  1.  So  if  execution  be  tested  in  defendant's  life  time,  it  may  be  taken  out  after 
his  death.  Ld.  Raym.  695.  Cowp.  Rep.  1 1 7.  Bunb.  27 1.  12  Mod.  5.  2  Ld.  Ravm. 
650.  7  Mod.  95.  Vide  5  P.  Wms.  599.  et  in  notis.  Willes,  151.  7  T.  R.  2a  1  B.  & 
P.  571.  5  Anst.  680.  —  2.  Secuiy  if  the  execution  be  tested  after  the  defendant's 
death.  6  T.  R.  568.  Vide  5  Anst.  680. — 5.  Error  in  parliament  on  judgment  in  B.  R.; 
plaintiff  in  error  dies  in  vacation ;  plaintiff  in  B.  R.  sues  out  execution,  tested  in  the 
term  preceding;  and  held  irregular,  because  at  the  teste  of  the  writ  there  was  error 
pending,  and  execution  could  not  be  taken  out  in  that  case  without  leave;  and  where 
m  the  next  term  after,  the  defendant  in  B.  R.  having  died,  the  plaintiff  moved  for 
leave  to  sue  out  execution  tested  of  the  term  preceding,  it  was  refiised,  because  the 
error  must  appear  upon  the  record.  5  Smith,  280.  7  East,  296*  —  4.  The  reason  of 
the  ffeneral  rule  ahready  stated,  is  this:  S^nce  a  judgment  lias  relation  to  the  first  day 
of  the  term  in  which,  or  preceding  the  vacation  in  which  it  is  signed;  if  a  defendant 
die  in  term  time,  and  judgment  is  regularly  signed  afterwards,  dther  in  that  term  or 
the  following  vacation,  it  has  relation  back  to  a  d^y  before  the  death.  And  since  an 
execution  may  be  taken  out  in  term  time,  or  in  vacation,  tested  as  of  the  firsf  day  in 
term,  and  as  an  execution  taken  out  after  the  defendant's  death,  if  tested  before,  is 
regular;  it  follows  that  a^.  fa.  may  be  sued  out,  either  in  the  term  in  which  such 
judgment  was  signed,  or  in  the  f(^owing  vacation,  tested  as  of  the  first  day  of  term, 
ana  therefore  of  a  day  previous  to  the  death,  and  the  defendant's  goods  in  the  hands 
of  his  executor  or  elsewnere.  taken  under  it.    7  T.  R.  20. 

(k)  Gilb.  15.  16  Law  of  Executions,  46.  Cro.  Eliz.  181.  i  Mod.  188.  Comb.  55. 
Pr.  Reg.  815.    7T.R.2a 

(t)  1.  1  T.R.  729.-2.  Except  it  be  fraudulent,  and  then  he  ought  to  execute  the 
other.    1  Wils.  44  et  vide,  Peake's  C  66.    4  East,  S2Z, 

(E)3Bp 
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(£)  TB^  tobom  it  iscball  ht  0ueD. 

Execution  ought  to  be  sued  by  him,  who  is  party  or  privy  to  the 
record.    Vide  Pleader,  (S  B  9. 10.) 

In  a  real  action,  if  the  demandant  dies,  his  heir  shall  sue  execution. 

In  personal  actions,  the  executor,  or  administrator  shall  sue  execution  - 
by  scire  facias  upon  a  judgment  by  his  testator,  or  intestate.    2  Inst.  S95. 

When  an  executor,  or  administrator  shall  have  a  scire  facias  or  not, 
Vide  in  Administration,  (G)  —  Pleader,  (3  L  5.) 

So,  in  annuity,  the  executor  shall  have  execution,  and  not  the  heir; 
for  by  recovery  the  arrearages  are  a  chattel  vested.     1  Rol.  889. 1. 25. 

So,  in  a  mixt,  or  real  action,  where  damages  are  recovered,  though 
the  heir  has  execution  of  the  land,  the  executor  shall  have  execution  for 
the  dfunaces :  as,  in  waste,  assise,  &c.     1  Rol.  889. 1.  SQ. 

But  it  does  not  lie  by  him,  who  is  not  party  or  privy,  generally.  Vide 
Pleader,  (S  L  5.  7.)  ^ 

Nor  by  him,  who  has  no  interest  in  the  thing  recovered,  though  he  be 
privy,  or  party:  as,  it  does  not  lie  by  a  husband  upon  a  judgment  by 
him  and  his  wife  as  ex^utrix.  R.  1  Rol.  889. 1. 10.  Vide  Baron  and 
Feme,  (Z)  —  Pleader,  (3  L  7.) 

(F)  agam0t  tobom. 

So  execution  ought  to  be  sued  against  him,  who  is  party  or  privy. 
Vide  ante,  (A  2.) 

If  one  of  the  defendants  dies,  it  may  be  sued  against  the  survivor  and 
him  who  is  dead.     R.  1  SaL  319.  Vide  infra. 

Soy  if  judgment  be  against  husband  and  wife,  and  one  dies,  execution 
may  be  against  the  wife  if  she  survives.     1  Rol.  890. 1. 27. 

So,  if  a  scire  facias  be  against  all  the  defendants,  and  one  is  returned 
nihUy  execution  may  be  for  the  whole  {k)  against  the  others.  1  Rol.  890. 
1. 10.  50. 

So,  if  a  defendant  dies,  execution  may  be  by  scire  facias  against  his 
executor,  or  administrator.     Vide  Pleader,  (3  L  6.) 

And,  if  the  writ  be  tested  before  his  death,  it  may  be  executed  against 
his  executor,  or  administrator,  Without  vl  scire  facias.     Vide  ante,  (D  2.) 

So,  if  the  plaintiff  dies,  execution  may  be  made  without  a  scire  facias* 
Dy.  76.  b.  in  marg.    Vide  Pleader,  (3  L  1.)  ' 

But  execution  taken  out  after  the  death  of  the  defendant,  against  his 
executor  or  administrator,  without  a  scire  facias^  is  void.     Dy.  76.  b. 

So,  if  it  be  taken  against  the  survivors,  where  one  of  the  plaintiffs  in 
error  dies,  without  entry  of  the  death  on  the  roll,  and  award  of  execution 
against  the  survivors.     R.  5  Mod.  339.     R.  1  Sal.  319. 

So  execution  may  be  against  a  party  to  a  judgment,  though  he  be  mis- 
named in  his  addition,  or  degree :  for  he  is  estopped  by  the  record  to  say, 

that  he  is  not  of  such  degree.     R.  1  RoL  890. 1. 45, 

'        -         -       ■-    -.^.^—-. 

{fi)  1.  Where  seveni  actions  are  brought  wainst  difierent  parties  for  the  same  debt, 
as  upon  a  bail  bond*  proniissory  note,  or  biil  of  exchange,  each  party  is  liable  to  an 
executioa  for  the  whole  debt,  and  the  costs  of  the  action  against  himself;  but  neither 
of  them  is  liable  to  the  costs  of  the  actions  against  the  other  defendants.  Tldc^  988.  — 
2.  And  in  suing  out  execution  in  actions  upon  a  bail  bond,  it  is  usoal  to  apportion  the 
debt  and  costs  in  .the  original  action  amongst  the  di^rent  defendantSi  so  as  to  levy  a 
part  on  each,  together  with  his  own  cons.    Ibid. 

(G)  IBjt 
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(6)  TB2  tobom  it  letball  be  Done. 

Execution,  regularly,  ought  to  be  directed  to  the  sheriff  of  the  coontr* 
Vhere  the  action  was  brouglit.  I  Rol.  891. 1. 15.  Vide  Bail,  (R  2.)  — 
Pleader,  (8.L  3.)  (/) 

And  the  sheriff  makes  a  warrant  to  his  bailiff  to  do  execution  pursuant 

to  the  writ 

So  the  sheriff  may  do  execution  after  his  discharge  is  tested,  or  sealed, 
^    if  he  has  not  notice.     R.  Cro.  EL  440.     Vide  County,  (B  3.) 

But  upon  a  return,  that  the  defendant  has  nothing  in  his  county,  a 
writ  of  exedutiott  may  be  to  the  sheriff  of  another  county.  1  Rol.  891. 
1. 17.     Vide  Process,  (E  7.) 

Yet,  if  a  testatum^  goes  where  a  former  writ  was  not  actually  issued  ; 
though  it  be  recited  m  the  testatum^  it  will  be  error.  H.  2  Cro.  246. 
Yel.  179. 

(H)  JKHjben  crccutton  mag  be  after  a  former  erecutioiL 

If  a  former  execution  be  not  efiectual,  (m)  the  plaintiff,  generally  may 
have  another  execution :  as,  if  the  defendant  escapes,  he  may  be  retaken 
by  the  sheriff,  or  the  party  bunself,  and  shall  be  in  execution  again. 
Vide  Escape,  (E).  (n)    Vide  ante,  (A  3.) 

A  fortiori  u  he  escapes,  when  taken  upon  a  capias  uilagatum,  or 
capias  pro  jine;  for  the  plaintiff  need  not  allow,  that  he  shall  be  in  execu- 
tion for  him.     1  Rol.  901. 1. 15.     Vide  ante,  (B  2.) 

If  a  man  in  execution  be  bailed  by  tlie  court,  he  may  afterwards  be 
taken  in  execution  a^in.     Per  Co.  1  Rol.  903. 1.  1. 

So,  by  the  st  1 1  rl.  6.  5.  If  he  brings  an  audita  querela^  and  finds 
mainprize  thefeon,  but  afterwards  does  not  prosecute  with  effect.  1  RoL 
d02. 1  6o. 

So,  if  he  be  delivered  out  of  execution  by  privilege  of  parliament, 

(/)  1.  Except  in  a  county  palatine.  —  2.  As  a  conseouence  of  the  principal  doctrine, 
a  writ  oi  fieri  facia*  directeci  in  the  first  instance  to  tne  bailiff  of  the  Isle  of  Ely,  out 
of  the  kii^s  bench  is  erroneous  and  void ;  and  the  buliff  is  a  trespasser  if  he  executes 
it.    3  East,  128.  et  vide  9  East,  342. 

(nt)  1.  The  plaintiff  having  sued  out  one  writ  of  execution,  may,  before  it  i»  executed^ 
abandon  that  writ,  and  me  out  another  of  a  different  sort ;  or  he  may  have  sevc^ 
writs  of  the  iome  sort,  running  against  the  defendant  or  his  ^oods  at  the  same  time; 
in  different  counties :  But  after  the  execution  of  one  writ,  the  plamtiff  cannot  sue  out  or 
proceed  upon  another  of  the  same  or  a  different  sort,  unless  that  which  has  been  exe- 
cuted is  returned ;  and  then  if  a  part  only  be  levied  upon  a  fieri  faciat,  the  plaintitf 
may  have  an  dOas  fieri  facias,  or  other  execution ;  for  the  remainder ;  or  if  the  capias 
ad  Matt/faciendum  be  rendered  inefiectual,  by  the  death  or  esci^  of  the  defendant,  the 
plaintiff mav  have  a  new  writ  for  the  whole;  and  he  may  sue  out  and  execute  several 
eleg^,  for  lands  in  different  counties.  Tidd,  985.  —  2.  If  two  writs  of  different  kinds 
are  issued  at  Che  same  time,  thus  a  capias  ad  satisfaciendum  and  a  fien  facias,  both  will 
be  set  aside.  Lofft,  248.  —  3.  Where  the  sherifi'  seised  goods  under  a  fieri  f ados,  and 
1^  a  man  in  possession,  and  a  second  fieri  facias  issuc^d  under  which  a  warrant  was 
granted,  and  left  with  the  man  in  possession,  the  court  held  that  the  second  writ 
operated  in  fiivour  of  the  first,  and  refused  to  set  it  aside  as  irregular.  2  Mars.  375. 
7  Taunt.  56,  —  4.  Where  however  the  sheriff  has  taken  goods  in  execution  under  a 
fi.fa,,  the  plaintiff  cannot  sue  out  2ica.ad  sa.  till  the  fi*fiu  has  been  returned,  though 
he  should  nave  withdrawn  his  execution  under  the  first  writ.  2  Mars.  78.  6  Taunt.  370. 

(n)  And  if  the  defendant  escape  from  the  King's  Bench  or  Fleet  prison,  the  plaintiff^ 
on  application  to  a  judge,  may  have  an  escape  warrant,  in  order  to  retake  Urn,  which 
shall  be  in  force  throughout  England.    St.  1  Ann.  c.  6. 

being 
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beiDg  a  burgess,  &c.  he  may  afterwards  be  taken  in  execution  again. 
R.  1  Rol.  903. 1. 20.     Godb.  378. 

Soy  if  the  former  execution  be  defeated  by  error.  R.  Godb.  272. 
Lat.  193.  ip)  • 

So^  by  the  st.  21  Jac.  24.  If  a  man  dies  in  execution,  it  may  after- 
wards be  sued  of  his  land  or  goods. 

So,  before  that  statute:  for  the  body  was  not  a  satisfaction,  but 
a  pledge  only  for  the  debt  R.  5  Co.  87.  R.  cont.  Cro.  El.  850. 
2  Cro.  136.  14*3.  R.  cont  per  3  J.  Hob.  60.  Mo.  858.  1  Rol.  903. 
L40. 

So^  since  that  statute,  shall  it  be  without  question. 

So,  if  one  of  tlie  defendants  escapes,  the  plaintiff  may  afterwards  sue 
execution  against  the  other,  though  he  has  a  remedy  against  the 
sheriff.  R.  5  Co.  86.  b.  Cro.  El.  55S.  573.  Cont  Mo.  459.  R.  ace 
2  Cro.  532.    R.  Cro.  Car.  75.    Vide  Escape,  (E) 

So,  if  the  conusor  upon  a  statute  or  recognizance  escapes,  the  conu- 
see  shall  have  execution  against  his  lands  and  goods.  R.  5  Co.  %Q.  b» 
87.  h. 

So,  if  only  part  of  the  debt  be  levied,  there  may  be  another  execu- 
tion for  the  residue,  (p)      * 

I^  upon  an  extent^  turn  inventus  est  is  returned,  quoad  the  body  of  the 
party,  and,  land  in  right  of  his  wife ;  though  he  take  the  land  he  shall 
afterwards  have  a  capias  against  the  person.     R.  15  H.  7*  15. 

So,  if  part  of  the  debt  be  levied  by  B,Jieri  facias^  he  may  afterwards 
have  an  elegit,     1  Sid.  91. 

So^  if  an  elegit  be  returned  nichili  or  nothing  can  be  extended  upon 
it,  there  shall  be  another  {q)  execution.    Vide  infiu. 

So,  if  only  part  of  the  debt  be  levied  by  elegit ^  on  the  goods  only^^ 
he  may  have  debt  upon  the  judgment  for  the  residue.   R.  1  Lev.  92, 

So  the  plaintiff  afl»r  judigment  may  have  a  capias  ad  satisfaciendum 
vA^Jieri facias  together,  and  execute  the  one  or  the  other:  but  if  he 
takes  the  defendant  upon  the  capias  ad  satisfaciendum^  thejleri  facias 
shall  be  quashed.    2  Mod.  Ca.  302.  (r) 

But,  it  the  phuntiff  has  full  execution  and  satisfaction,  he  shall  never 
afterwards  have  a  new  execution  for  the  same  cause.     Mo.  29.  (5) 

Though  the  execution  be  afterwards  defeated  by  the  act  of  God :  as, 
if  a  villem  be  delivered  in  execution  for  a  debt,  and  he  afterwards  dies 
without  issue.     5  Co.  87.  a.  (/) 

So^ 

(o)  A  void  degU  or  inquidtioii,  being  as  none,  will  not  prevent  the  plaintiff  from 
faanng  a  new  et^gU  without  a  icirefaciasj  though  it  be  after  the  year.    Gub.  Exec  54. 

(p)  I.  As  if  part  be  levied  by  iSerifacUu,  he  may  have  a  JSeri  faciat  for.  the  resichie, 
or  an  elegUj  ortLca^adsa,  Tiad»  1005. »-  8.  So  he  may  brin^  an  action  on  the  juds* 
inent  fi>r  the  residue ;  wherein  the  defendant  may  be  arrested,  if  he  was  not  arrested  m 
the  or^iinal  action.  I  N.  R.  155,  2  Smith,  39.  —  5.  But  the  first  writ  must  be 
returned  before  the  second  can  be  taken  out.    Supra,  et  Barnes,  815.    ^ 


(o)  As  a  capiat  ad  tatitfacienduM.    1  Str.  886.    8  L.  R.  1451. 


Videnmra. 

(s)  1.  As  wnere  he  has  taken  the  defendant  in  execution  by  a  capiat  ad  tatitfaden' 

■a.  Hob.  59.— 8.  And  therefore  a  judgment  creditor,  who  has  taken  his  debtor  in 
esecutiony  cannot  afterwards  sue  out  a  commission  of  bankrupt  against  him  upon  the 
mme  debt.    8  T.  R.  18J. 

(#)  1.  A  fortiori  if  defeated  by  the  act  of  the  party  himself.  —  8.  As  where  the 
phontii^  halving  the  defendant  in  execution,  consents  to  ms  discharge,  thou^  it  be  on 
torms  winch  are  not  afterwards  complied  with.    4  Burr.  8482.    6  T.  R.  $26,  587. 

VouIV.  *^  R  7T.R. 
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So,  if  the  sheriff  levies  the  debt  of  the  goods,  or  extends  the  lands  of 
the  defendant,  and  delivers  (u)  them  to  die  plaintiff;  for  then  the 
plaintiff  accepts  the  goods  and  lands  in  satis&ction.     5  Co.  87.  a. 

So,  if  the  plaintinhad  execution  and  satisfection  against  one  of  the 
defendants,  he  shall  not  afterwards  have  execution  against  the  other. 
R.  2  Cro.  S38.     I  Rol.  9.     Vide  Action,  (K  4.)  (x) 

Though  it  be  in  debt,  where  they  are  bound  jointly  and  severally. 
1  Rol.  896. 1.  20.  25. 

Though  several  actions  are  sued  against  each  severally.  1  Rol.  896. 
1.  25. 

So,  in  trespass  against  several,  if  the  plaintiff  has  execution  and 
satis&ction  a^inst  one,  he  shall  not  afterwards  have  execution  agmnst 
the  others.     K.  1  Rol.  896. 1.  SO. 

Though  he  recovers  by  several  actions  in  several  courts.  1  Rol. 
896. 1.  85. 

Yet  where  the  defendant  cannot  plead,  as,  where  there  is  a  recovery 
by  several  actions,  the  defendant  cannot  he  relieved  but  by  audita 
querela,    ll.  1  Rol.  896. 1.  40.  45. 

So,  if  the  plaintiff  has  judgment  against  the  principal,  and  also 
against  the  bail,  and  execution  against  the  principal,  he  shall  not  after- 
wards have  execution  against  the  bail.     2  Cro.  S20.    Vide  bail,  (R 1 1.) 

So,  if  he  has  the  principal  in  execution,  though  he  be  not  satisfied ; 
for  he  has  made  his  election.  1  Rol.  897.  1. 10.  R.  cont.  2  Jon.  75. 
1  Vent  315* 

So^  if  he  takes  execution  against  the  bail,  and.  has  satis&ction,  he  shall 
not  afterwards  have  execution  against  the  principaL 

Otherwise,  if  he  has  not  satisfiiction  against  Uie  bail;  for  then  he  may 
resort  to  Uie  principal.  Cont.  1  Rol.  897. 1.  7.  2  Cro.  320.  2  Bui.  68. 
R.  ace  2  Cro.  549.     R.  1  Sid.  107.     1  Vent  315.    Vide  bwl,  (R  11.) 

So,  though  he  has  execution  against  one  of  the  bail,  if  he  be  not 
satisfied,  he  may  have  execution  against  the  other.  1  RoL  897.  1. 15. 
R.lLev.226.    Vide  Bail,  (R 11.) 

So,  if  a  man  has  execution  by  elegit  returned,  served,  upon  re- 
cord, he  shall  not  afterwards  have  execution  by  capias  ad  satisfaciendum ; 

for  he  has  made  his  election.     R.  Hob.  2.  in  marg.      SO  Ed.  3.  24. 

■ 

7  T.  R.  4S0. — 3.  Or  upon  giving  a  fresh  security^  which  afterwards  becomes  InefectuaT. 
1  T.  R.  SS6,  —  4.  Even  though  the  dischai^  was  upon  an  express  undertaking  that 
be  should  be  liable  to  be  taken  in  execution  again,  if  he  fiuled  to  comp^  with  the 
terms  agreed  on.  a  Easti  il4j.  Barnes,  905.—  5.  However,  though  a  defendant  be 
taken  and  chsorgedin  execution,  the  debt  may  stiil  become  the  subject  of  a  set  off  in  a 
cross  action.    I  Taunt.  4S6. 

(«)  After  an  tfts^git  if  lands  be  dul^  extended,  and  delivered  to  the  plaintiff,  he  can- 
not afterwards  hare  any  other  species  of  execution,  unless  in  case  of  eviction ;  when 
he  may  proceed  in  the  method  pointed  out  by  Westm.  9. ;  or  if  he  be  evicted  out  of 
an  the  lands,  he  may  sue  out  a  scire  facias  upon  the  st.  32  H.  8.  c.  5.  to  hare  a  new 
writ  of  execution  tit  what  remains  unsatisfied.  But  if  he  be  evicted  out  of  part  only, 
or  of  die  whole  but  for  a  time,  as  by  a  prior  ju^^ment,  so  that  the  extent  is  still  con- 
tinuing, there  u  no  remedy  1^  this  statute.    TicM,  1015..  Co..Litt.  989.  b.  Giib.  Exec. 

57.  58. 

(jt)  I.  If  the  plaintiff  consents  to  dischaige  one  of  several  defendants,  taken  on  a 
joint  capias  ad  saiiiffimiendum,  be  cannot  afterwards  retake  him,  or  take  any  of  the 
other  defendants.  6  T.  R.  525.  —  9.  But  if  one  of  two  defendants,  taken  on  a  joint 
writ,  be  discharged  under  an  insolvent  debtors  act,  this  will  not  operate  as  a  discharge 
of  the  other;  tl^  discharge  oi  the  former  not  being  with  the  actual  consent  of  the 
plaintiff.    5  East,  147.  ' 

2  Inst. 
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2  Inst  395.  1  Lev.  92.  R.  2  Cro.  338.  1  Rol.  9.  R.  15  H.  7. 15. 
2  Bui.  97. 

Nor,  by JleriJaciaSf  or  other  execution.     1  Lev.  92. 

Otherwise^  if  the  elegit  be  returned  nichiL  Q.  Hob.  2.  D.  Hob.  57. 
1  Lev.  92.     1  Leo.  176.     And  it  be  entered  on  the  roll.    Br.  Jud.  78. 

Or,  the  land  cannot  be  extended,  by  reason  of  a  prior  extent.  R. 
Cro.  EI.  160.     1  Leo.  176. 

Or  if  the  writ  be  imbeziled.     1  RoL  8. 

So,  if  upon  an  elegit  an  extent  be  made,  but  the  liberate  not  returned, 
and  the  entry  upon  record  is,  viceeames  nihil  rndejecitj  nee  tnisit  breve, 
another  elegit  may  be  sued.     R.  2  Leo.  13.  {y) 

(1 1.)  TB^  U3l)at  court  erccution  0ljan  be  grantcD. 

Regularly,  execution  ought  to  be  granted  by  the  same  court  where 
the  judgment  was  given. 

If  an  attaint  be  in  Bh  upon  a  judgment  in  B.  R.  and  judgment 
affirmed ;  execution  ought  to  be  in  B.  K.  and  not  in  B.  where  they  have 
only  tenorem  recordi.     K.  1  Rol.  887. 1.  40.  (a?) 

If  a  man  recovers  in  a  scire  facias  upon  a  recognizance  in  B.  R.  and 
in  dd)t  upon  that  judgment  in  C.  B. ;  he  may  afterwards  sue  execution 
9ut  of  the  record  in  B.  R.    Dy.  306.  a.  in  marg. 

But  if  a  record  comes  into  B.  R.  by  writ  of  error,  and  the  judgment 
be  affirmed,  (a)  execution  may  be  sued  there.  1  Rol.  884. 1.  32.  R. 
1  Lev.  134.    Vide  Pleader,  (3  B  20.)  (6) 

So,  if  it  comes  into  B.  upon  a  writ  of  false  judgment^  execution  may 
be  sued  there.     1  Rol.  884. 1.  35.  (c) 

So,  if  a  record  comes  into  B.  R.  by  error  out  of  an  inferior  court, 

(y)  1.  When  the  judgment  is  satisfied  bv  any  of  the  above  writs  of  execution  or 
otherwise,  the  defendant  has  a  right  to  call  on  the  plaintiff  for  a  warrant  or  authority 
(firected  to  some  attorney  of  the  court  wherein  tne  judgment  is  recovered^  autho- 
rising such  attorney  to  enter  up  satisfiicdon  on  the  judgment  roll,  which  being  obtained, 
a  utfisfaction  piece  is  made  out  in  the  king's  bench,  on  a  slip  of  unstamped  parchment, 
in  the  fisrm  of  a  bail  piece,  and  taken  with  the  warrant  of  attorney^  to  the  clerk 
of  the  judgments,  who  will  make  an  entry  thereof  in  his  book  of  remembrances,  and 
ddirer  it  over  to  the  dei^  of  the  treasury,  who  enters  the  same  on  the  roll.  Tidd, 
1035.—  8.  la  the  common  pleas,  the  clerk  of  the  treasury  brines  the  judgment  roll 
'  into  court,  in  term  limey  and  the  secondary  enters  satisfaction  thereon.  In  vacation, 
^%fai  b  obtained  for  that  purpose,  by  the  clerk  of  the  judgments,  who  enters 

tion  on  the  rolL  Ibid. .—  %.  And  on  entering  satisfaction  on  the  roll,  it  is  usual 

for  the  plaintiir  to  pay  one  shilling  for  eveiy  hundred  poiv^ds  recovered,  to  the 
ieoondarv,  who  pays  it  over  to  the  jwmor  judge's  clerk,  by  whom  it  u  distributed 
aaioiig  the  prisooers  in  the  Fleet  prison.  Ibid. 

(z)  1.  M/nen  judgment  is  affirmed  in  the  exdiequer  chamber,  to  which  a  transcript 
oa^  k  removed,  the  execution  issues  out  of  the  court  of  K.  B.  Palm.  186, 187.— 2.  So 
where  it  b  affirmed  by  the  House  of  Lords.    Cowp.  849. 

ia)  1.  Cowp.  845.  — -  8.  Or  plaintiff  in  error  b  non-prossed,    5  T.  R.  657. 
h)  I^  after  a  record  has  beos  removed  by  error  from  the  court  of  a  county  palatine 
into  K.  GL,  Uie  writ  b  non-prossed,  or  the  judgment  affirmed,  the  course  is,  not  to  re- 
mit the  record,  but  for  K.  6.  to  award  execution.    5  T.  R.  657. 

(c)  1.  if  proceedings  are  removed  out  of  the  county  court ;  or  other  court  not  of  re- 
cord, by  writ  of  fidse  judiment,  and  the  plaintiff  b  non-prossed,  the  execution  shall  issue 
oat  of  the  court  above  Bro.  ^r.  tit  Execution,  112.  tit.  Faux  Judgment,  6.  Tidd,  9%A . 
— S.  But  in  the  latter  case  a  uxre  fadoi  seems  to  be  necessary.  Id.  Bro.  Brev.  Jud. 
906. 518. 520.  Tidd,  984.  —  5.  So  the  execution  issues  out  of  the  superior  court, 
when  the  reeord  or  transcrqit  of  the  proceedings  b  removed  from  the  courts  in  Wales 
«r  ^  counties  palatine,  or  from  an  mferior  court,  by  certibrariy  under  st.  1 9  G.  5.  c.  70. 
or  55  G.  5.  c.  68.  Tidd,  985.-4.  And  the  st.  19  Cr.  5.  c«  70.  extends  to  the  case  of 
a  deiieiiteil  in  actual  custody,    i  H.  BL  552. 

R  2  whereby 
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whereby  the  recognizance  of  bail,  being  upon  the  roll,  is  also  removed 
thither ;  a  scire  facias  lies  against  the  bail  out  of  B.  R.     R.  1  Sid.  213» 

So,  if  judgment  in  C.  B.  be  affirmed  upon  error  in  B.  R.  a  certiorari 
lies  to  remove  the  recognizance  of  bail  to  B.  R.  by  which  a  sdre  facias 
may  issue  agidnst  the  bail  out  of  B.  R.     R.  4  Mod.  104.     Sho.  344. 

Yet  if  ju^pnent  in  Ireland  be  affirmed  in  B.  R.  here,  and  costs  here ; 
there  shall  not  be  execution  out  of  B.  R.  directed  to  the  sheriff  in 
Ireland ;  but  there  shall  be  a  writ,  reciting  the  whole  proceeding  here, 
directed  to  the  judges  of  B.  R.  in  Irelanc^  conunanding  tliem  to  issue 
execution;  by  whicn  the  cause  is  remanded  to  them.  R.  1  Sal.  32 K 
5  Mod.  421. 

So  a  judgment  cannot  be  removed  out  of  an  inferior  court,  by  certio- 
rari and  mittimus  into  B.  R.  to  have  execution  by  scire  facias  there. 
R.  Hut.  117.     1  Lev.  134.  {d) 

(1  2.)  By  an  inferior  court. 

In  a  court-baron  the  plaintiff  may  distrain  the  coods  of  the  defendant, 
and  detain  them ;  till  the  condemnation  be  satis^d ;  though  he  cannot 
levy  it  of  the  goods  of  the  defendant     1  Rol.  887. 1.  35. 

So  judgment  in  an  inferior  court  shall  not  be  executed  upon  land  or 
goods  out  of  the  jurisdiction. 

If  there  be  a  recovery  in  antient  demesne,  it  shall  not  be  levied  of 
land,  held  of  the  manor,  which  bfrank*fee ;  for  that  is  out  of  the  juris- 
diction.    1  Rol.  894.1.  17. 

So  a  judgment  in  an  inferior  court  of  record  shall  not  be  removed  by 
certiorari  into  B.  R.  to  have  execution  of  it  there.  Dub.  1  Rol.  887. 
L45.     iLev.  134« 

(I  3.)  How  it  shall  be  awarded. 

Execution  ought  to  be  sued  conformable  to  the  judgment  (e);  and 

therefore, 

(d)  1.  In  a  case  where  a  judgment  of  an  inferior  court  was  removed  into  K.  B.  by 
certiorari^  and  the  party  sued  a  icire  facias  to  have  execution^  he  was  obliged  to  shew, 
in  his  tcire/acias,  that  it  was  the  judgment  of  «n  inferior  court  removed  hither  by  cer- 
Horanf^aad  point  out  the  particular  limits  of  the  inferiorhirisdiction,  and  pray  execution 
•within  those  iunits.  Lord  Ravm.  216.  3  Selk.  320.  Garth.  390.  et  vide  3  T.  R.  657. 
8ed  vide  ¥.  N.  8.243.  C.  Gilb.  Repl.  117.  —  2.  But  in  case  of  aflEirmance  on  removal 
by  errof,  execution  mi^t  be  in  any  part  of  England ;  for  by  the  affirmance  the  judgment 
had  become  that  of  K.  B.  Ibid.  —  3.  Now  the  st.  19  G.  3.  c.  70.  s.  4.,  reatiM  that 
persons  served  with  process  issuing  out  of  inferior  courts,  where  the  debt  is  un<fer  ten 
pounds  (since  extendc«l  to  fifteen  pounds  by  st.  51  G.  a.  c.  1S4.  s.  3.)  may,  in  order  to 
«void  execution,  remove  their  peivon  and  eflects  beyrond  the  limits  of  the  jurisdiction 
of  such  courts,  enacts  that  in  all  cases  where^  final  judgment  shall  be  obtamed  in  any 
action  or  suit,  in  any  inferior  court  of  record,  it  shall  ana  may  be  lawfiil  to  and  for  anv 
Mif  his  majesty's  courts  of  record  at  Westminster,  upon  affidavit  made  and  filed  of  such 
judgment  bemg  obtained,  andof  dilisent  search  ana  inquiry  having  been  made  after  the 
person  of  the  defendant  or  his  ettects,  and  of  execution  having  issued  against  such 
person  'or  effeiSts,  and  that  they  are  not  to  be  found  within  the  jurisdiction  of  the  infe- 
rior ceurt,  to  cause  the  record  of  the  said  judgment  to  be  removed  into  such  superior 
covt  and  to  issue  writs  of  execution  thereupon,  to  the  sheriff  of  any  county  or  place, 
ti^ainst  the  defendant's  person  or  eflects,  in  the  same  manner  as  upon  iud^ents  ob- 
tained in  the  said  courts  at  Westminster. — 4.  This  provision  is  extended  by  33  G.  5. 
c.  68.  s.  I.  33.  to  the  courts  in  Wales  and  the  counties  palatine ;  but  firom  tliese  courts 
a  transcript  of  the  record  is  to  be  removed,  and  not  the  record  itself;  and  the  latter 
act  extends  to  all  judgments,  for  the  defendant  as  well  as  the  plaintiff  Tidd,  458. — 
5.  The  statute  48  G.  3.  c.  43.  has  a  sunilar  provision  with  that  of  19  Gl  3.,  appliosble 
to  the  court  of  requests  for  Manchester.  Tidd,  458.  — *  6.  And  the  latter  statute  extends 
to  the  case  of  a  defendant  in  actual  custodjr.  —  i  H.  BI.  532. 

(<-)  A  general  judgment  will  not  by  itselr  warrant  a  special  execution.    I(  therefore, 

from 
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By  what  court  execution  sliall  be  granted.  945 

therefore^  if  the  judgment  be  joint  against  divers  persons,  execution 
oniriit  to  be  against  altogether.    R.  L  IU)i.  888. 1.  SO.  SB.  {/) 

Though  it  be  in  an  assise,  8cc  where  damages  are  not  the'principaly 
n  man  cannot  sue  execution  for  damages  against  one  only,  when  the 
judgment  was  against  several    R.  1  Rol.  888. 1. 25. 

So  he  cannot  take  a  capias  against  one,  and  an  elegit  against  another. 
1  Rol.  888.  1.  35. 

So,  if  there  be  an  information  for  recusancy,  on  which  iud^ment  is 
given  for  1002.  though  the  king  shall  have  two  parts  and  me  informer 
one, -yet  there  shall  be  but  one  execution,  and  not  several,  viz.  one  for 
the  king  and  another  for  the  informer.     R.  1  Rol.  888. 1.  45. 

But,  if  judgment  be  against  bail,  the  execution  may  be  a^nst  each 
of  them  severally,  without  naming  tlie  other;  for  each  bail  is  bound 
severally.     1  Rol.  888.  1. 40.     R.  1  Lev.  226.     Vide  Bail,  ( R  1 1 .) 

If  the  defendant  confesses  the  action  as  to  part,  and  joins  issue  as  to 
the  residue;  the  plaindff  shall  not  have  execution  for  the  part  confessed^ 
except  where  he  releases  his  damages  for  the  residue.    1  Rol.  898.  1. 35. 

But,  if  the  pUuntiflT  releases  his  damages,  he  may  have  execution  for 
the  part  con^sed  immediately.     1  Rol.  898. 1. 37.  ' 

C>r,  if  he  be  nonsuited  upon  the  issue.     I  Rol.  398.  1.  40. 

So  the  plaintiff  may  have  execution  immediately  after  judgment  pro- 
nounced and  signed  by  the  clerk^  though  it  be  not  entered  upon  the  rolL 
i  Rol.  899.  1.  5.  (jg) 

(1 4.)  Scire  facias  quare  executionem  non^  S^^. 

By  the  common  law,  a  plaintiff  could  not  have  execution  upon  a  judg- 
ment or  recognizance  after  a  year  and  a  day  passed  ;  but  ought  to  com- 
mence an  action  of  debt  upon  the  judgment,  or  recognizance.  2  Inst 
469-     Co.  L.  290.  b.    Vide  Pleader,  (3  L  1,  Sec.) 

But  now,  by  the  st.  W.  2.  13  Ed.  1.  45.  he  may  have  a  scire  facias 
fuare  exectUicnem  non,  8cc  and  if  the  defendant  fton  venerity  aui  nihil  sciat 
dicere^  quare  executionem  non^  &c.  pracipiatur  vicecomiti  quod  exequifa^ 
ciai.     Vide  2  Inst  469. 

And  after  a  year  and  a  day  he  ought  to  have  a  scire  facias  l>efore  exe- 
cution ;  for  if  he  sues  a  capicu  ad  satis  faciendum^  &c  after  the  year,  it  is 
not  only  erroneous,  but  void.  R.  4  Leo.  197.  Semb.  Lat  193.  Cont. 
Semble  for  the  defendant  was  put  to  his  audita  querela.     2  Rol.  42. 

So,  within  the  year,  he  ought  to  have  a  scire  facias^  where  tlie  re- 
covery is  of  a  reversion  or  remainder  after  a  term  for  years.    1  Co.  94.  b. 

But  there  needs  no  scire  facias^  if  error  be  brought  of  the  judgment 
within  a  year  after  the  judgment,  till  a  year  and  a  day  after  the  error 
or  judgment  thereon  affirmed.     R.  5  Ca  88.  a.    Vide  Pleader,  (3  L.  4  ) 

So^  ifarecx)giiizance  betobepaid  atafutureday  within  ayear,  there 
needs  no  scire  facias  tQl  a  year  and  a  day  after  the  time  of  payment 
1  Rol.  899.  1. 52. ^ ^ 

from  drcumstaiices  subsequent  to  the  judgment^  the  plaintiff  has  become  entitled  to  a 
ipedal  execution  onlv,  as  where  the  wendant  has  been  dischai^ged  under  an  insolvent 
ut^  which  provides  tnat  his  future  effects  only,  and  not  his  person,  shall  be  chai]^eable» 
thoe  must  either  be,  l"*^  A  tare  fadat  against  the  defendauDt,  who,  on  coming  m,  will 
ctther  plead  the  act  or  waive  it ;  when  if  he  waives  it  or  neglects  to  appear,  the  execution 
win  be  general ;  if  he  pleads  it,  the  reason  of  the  special  execution  will  be  shewn  upon 
the  record :  2"'.  or  the  plaintiff  may  suggest  the  act  nimself.  and  take  execution  under  it 
lT.lt80.b.  . 

(/)  And  a  senarate  execution  upon  a  joint  judgment  is  irregular.    6  T.  R.  S2S. 

(g)  Gilh.  C.  P.  24.    Law  of  Executions,  4  j. 

R  3  So, 
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80f  if  diafe  be  a  jtidgment  in  annuity^  execution  may  be 
scire  faciat  upon  every  payment,  which  accrnesy  though  it  be  above  m 
year  after  the  judgment.     1  RoL  900. 1.  5. 

Soy  iXaJlerifadas^  or  d^^  be  sued,  and  no  ezecntion  thereon,  diere 
may  be  aao^hev  Jieri  facias^  or  d^U  several  years  after,  widiont  a  aorr 
facias^  if  continuances  are  entered  from  the  &nX  Jieri  Jitcias^  or  degU* 
■  1  Sid.  59. 

So,  if  judgment  be  with  cesset  execution  by  agreement,  till  sudi  a  time, 
there  needs  no  scire  facias  dil  a  year  and  a  day  after  the  time  agreed; 
tliough  such  cesset^  &c.  is  not  entered  upon  the  roll.    Mod.  Ca.  288* 

So,  where  the  entry  of  the  demandsnt  is  cangeable^  there  needs  no 
scire  facias.    Dy.  S76.  b.  in  marg. 

So,  in  ejectment,  there  needs  no  scire  facias :  for  the  st«  W.  2.  extends 
ouly  to  personal  actions.  Skin.  427.  A.  1  Sid.  S51.  R.  conCSaL 
258.  600. 

(l^]PrcUttOtt  ttt  acCOtnpt.     Vide  AccoMPT,  (E 16.) 

(tntlitian  in  annuitp.    Vide  Annuity,  (H). 

(£%ttUtion  agatttilt  hOtl.  Vide  Bail,  (R  1 1.)— Ante,  (C9.— G.— 13  J 

(Bmvtton  ttt  a  COUttt|l«rOUtt.    Vide  County,  (C  IS.) 

CjrecuttOtl  in  COdeiiant.    Vide  Pleader,  (2  V  18.) 

€]recUtton  in  a  tOUrt^baron.     vide  Copyhold,  (R  18.  19.) 

(imntion  of  a  tif cm.     Vide  Chancery,  (Y  4.) 

(Bmntion  for  a  fine  at  tge  et&^iong.     Vide  Justices  of  Peace, 

(D  15.) 

tmutim  of  a  foreign  JJentence^     Vide  Admiralty,  (E  17.) 

(Syecution  agauwt  an  fielr.     Vide  Pleader,  (2  E  6.) 

(Execution  of  a  peer*     Vide  Parliament,  (L  45.) 

execution  of  a  potocr*     Vide  Chancery^  (4-  H  5,  &c.  —  4  O  6.)  — 

PoiAR,  (C  1,  &c.) 

CEjrecutfon  tn  a  quo  warranto.     Vide  Quo  warranto,  (C  7.) 

execution  tn  replevin,     vide  Pleader,  (3  K  91.) 

CErecntton  of  orlierd  of  comml0j3ioner0  of  ssttottff.  Vide  Seweiis, 

(HS.) 

Gyecutton  upon  a  sjtanite  or  recognisance.  Vide  Statute-staple, 

(D  1,  &c.) 
(Sjrecution  of  a  trujjt.     Vide  Chancery,  (4  W  9.) 

execution  pleatiea  to  tiebt  upon  magment.     vide  Pleader, 

(2  W  36.) 

lltnmp  for  rent  bp  papment  of  tfie  egeriff  npon  an  ejwtution^ 

Vide  Rent,  (D  8.) 
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Vide  Abatement,  (E  13.— F  10.)— Administration  —Administra- 
tor, (C  1,  &c)— BiENS,  (C)— Chancery,  (3  G  1,  &c.  —  4  A  9.) 
— COVENA.NT,  (B  1.— C  1.)— Obligation,  (1 1.)— Pleader,  (2  D 
1,  &c. — .'i  L  12.).i^PRoniniTjOiV,  (G  21.) 

EXECUTORY 


(    247    ) 
EXECUTORY  DEVISR 

Vide  Devise,  (N  16,  17.) 

EXEMPLIFICATION. 

Vide  EriDEKCE,  (A  2.) — Fine,  (G  3.) 

EXEMPTION. 

I 

Vide  Challenge,  (A  4.)—  Dismes,  (H  15.)  —  London,  (L  1,  kc)  — 

Prabogative,  (D  33.) 


EXIGENT. 

Vide  Pleadeb,  (2  W  4.) — Utlagary. 

EXIGENTER. 

Vide  Courts,  (C  5.) 

EXILK 

Vide  Chakcery,  (2  M  15.) — Parliament,  (H  7.) 


EX-OFFICIO. 

Vide  Information,  (A  2,) — Visitor,  (A  12.) 

EXOINE. 

(A)  €mac,otcd&oinzi—^tfi0otteikmt)0.  infra. 

(B)  3[n  tobat  actions  it  lieg,  p.  248. 

(B  2.)  By  -what  persons,  p.  @48. 

(B3.)  At  what  time.  p.  248. 

(B  4.)  In  what  manner  it  shall  be  cast.  p.  249* 

(C)  Wiben  m  essoin  not0  not  lie*  p.  249. 

(D)  mhtn  a  man  0baU  bane  onlg  one  mouu  p.  250. 

(E)  Cbe  ptoceeoing;  after  eistdoim  p.  251. 

(A)  <2Erome  or  <2Ej9i0ome : — Cbe  jsidieral  fttitDiSt. 

An  exoine  or  essoine  signifies  an  excuse  for  non-appearance  at  the 
return  of  process,     2  Inst.  125.  {a)    Lut.  861.  b. 

(a)  137. 

R  4  And 
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And  it  lies  in  real  actions  for  the  demandant,  or  tenant;  or  in  mitL 
2  Inst  125. 

So,  in  personal  actions  for  the  plaintiff^  or  defendant     2  Inst  125* 

There  are  five  kinds  of  essoins.  1.  De  servitio  regis.  2.  In  terram 
sanctam.  3.  Ultra  mare.  4.  De  raalo  lecti.  5.  The  common  essoin 
de  malo  veniendL    2  Inst  125. 

In  aU,  except  the  common  essoin,  the  demandant  shall  be  delayed  for 
a  year  and  a  day.     2  Inst.  137.  252. 

And  the  party  ought  to  swear  to  the  truth  of  his  essoin :  for  the  sL 
Morlb.  19.  is  to  be  understood  only  of  the  common  essoin.   2  Inst  137. 

(B  L)  3[n  tofjat  action0  it  liesf. 

An  essoin  lies,  regularly,  in  all  actions  real,  and  mixt.    2  Inst  125. 

As,  in  writs  of  right,  and  entry. 

So,  if  an  assise  amtes  by  the  turn  venue  of  thejusdces,  &c.  upon  a  re* 
attachment  the  tenant  may  be  essoined.     2  Inst  249. 

So,  upon  a  resummons  in  an  assise  otmorl  tTancestor.    2  Inst  249. 

Or,  if  an  assise  be  adjourned  from  Chester,  upon  a  foreign  plea,  to  C* 
B. :  for  the  plea  there  is  not  the  plea  of  assise.    2  Inst  249. 

So,  though  the  essoin  in  personal  actions  was  an  abuse,  yet  it  was 
allowed.     2  Inst  125.     1  Brownl.  193.  {b) 

(B  2.)  By  what  persons: 

An  essoin,  by  the  common  law,  was  allowed  for  the  demandant  or 
plaintiff,  as  well  as  for  the  tenant  or  defendant     2  Inst  125. 

So,  for  the  vouchee  upon  the  return  of  the  summons  ad  "gxnranti^ 
zandum. 

And  for  the  prayee  in  aid,  upon  the  return  of  the  summons  ad  auxili 
andunu 

So  the  attorney  of  the  tenant  or  defendant  may  have  the  common 
essoin,  but  none  other.     2  Inst.  394. 

And  if  he  has  two  attomies,  one  may  be  essoined  without  the  other ; 
for  their  power  is  joint,  and  several. 

If  the  tenant  casts  an  essoin  for  him  and  his  attorney,  it  is  only  sur* 
plusage  as  to  one  of  them.     Hob.  47. 

(B  3.)  At  what  time. 

An  essoin,  by  the  common  law,  may  be  cast  at  every  day  of  appear- 
ance. 

Before  appearance,  or  afterwards,  before  plea. 

Before  issue,  or  afterwards  upon  the  return  of  the  venire  facias jm\  fy:. 

After  voucher,  at  the  day  given  for  the  appearance  of  the  vouchee. 
R.  Hob.  46. 

At  the  day  given  by  the  roll  for  the  return  of  the  venire  faciasy  though 
no  venire  be  sued.     Hut  69. 

But  the  tenant  cannot  be  essoined  after  the  vouchee  has  entered  into 
warranty :  for  the  matter  is  then  finished  by  him  with  the  demandant, 
and  also  with  the  vouchee.     R.  Hob.  47. 

So  no  essoin  shall  be  after  issue  in  dower.     R.  Hut  69. 

Nor  in  any  real  action  upon  the  return  of  the  habeas  corpora. 

^- — ■ — -  ■  -  — _^ — . . ^ 

(A)  Now  it  is  not.    Vide  (C)  in  notis. 

Nor 


When  it  does  not  Ue.  ^9 

Nor  in  personal  actions  upon  return  of  the.  Aa6.  corp.  or  disirifigas* 
(B  4.)  In  what  manner  it  shall  be  cast; 

In  all^  except  the  common  essoin,  the  tenant  or  defendant  ought  td 
swear  to  the  truth  of  the  essoin:  for  the  st.  Marit).  52  H.  3. 19.  that 
none  juret  pro  essonio  sua,  extends  only  to  the  common  essoin.  2  Inst« 
137.  .  ' 

If  he  be  asscnned  desetvitio  regis^  at  the  day  to  which  it  is  adjourned, 
he  ought  to  bring  his  warrant  under  the  great  seal.  Dy.l54.b.  Vide 
post,  (E) 

And  die  essouier.  ought  to  appear  in  person  in  court,  that  he  may  be 
sworn,  and  have  a  day  for  his  warrant.     2  Inst  314.  (c) 

If  the  essoin  be  de  nudo  lectin  he  shall  have  two  essoiners,  one  who 
casts  the  essoin,  the  other  who  swears  that  he  is  sick.  2  Inst.  393. 
Vide  post,  (E). 

And  it  shall  be  cast  only  at  a  day  certain :  for  he  ought  to  appear  the 
first  day,  and  cast  the  essoin  the  third  day.     2  Inst  393. 

The  other  essoins  ought  regularly  to  be  cast  upon  the  first  day,  which 
is  the  essoin-day.    Dal.  3. 

And  if  it  be  not,  a  9i^  rccipto/ttr  may  be  entered  the  next  day,  which  is 
the  day  of  exceptions. 

But  if  a  n^  recipiatwr  be  not  entered,  the  essoin  may  be  cast  on  the 
fourth  day  of  the  retuni. 

Yet  to  prevent  a  ne  redpiatur^  it  must  be  entered  upon  the  essoin-day, 
ihongh  the  writ'be  not  returned  till  quartum  diem  post.    Dal.  3. 

When  an  essoin  is  cast,  if  it  be  not  challenged,  day  shall  be  always 
given  to  the  demandant  and  tenant,  upon  the  common  essoin,  at  the 
fifth  return  after.     Lut  862.  {d) 

And  in  other  essoin,  for  a  year  and  a  day. 

If  Ae  demandant  does  not  appear  at  the  day  to  which  it  is  adjourned, 
he  ought  to  be  non-suited.     R.  2  Vent.  117. 

So^  if  his  attorney  does  not  adjourn  the  essoin,  {e) 

The  essoin  shall  be  cast  between  the  demandant  and  tenant,  though 
granted  in  respect  of  the  plea,  tliat  may  arise  between  tenant  and  vou- 
diee.     R.  Hob.  47. 

(C)  mben  an  0000111  Doe0  not  Ite. 

But,  by  the  common  law,  an  essoin  was  not  allowed  in  an  assise  of 
nood  disseisiny  for  the  plaintiiEP,  or  tenant    2  Inst.  249. 418* 

Neither  was  it  allowed  in  B.  R.  for  the  plaintiff  in  any  assise.  2  Inst 
249. 

Nor,  for  the  tenant  in  an  assise  of  mor^  ^ayicfs^or.    2  Inst  249. 

By  the  Stat  W.  2.  12.  An  essoin  shall  not  be  allowed  for  the  ap- 
pellant in  an  qipeal  of  death. 

Neither  shall  it  be  allowed  for  the  plaintiff,  or  defendant,  in  a  scire 
/aciau     By  the  stat.  W.  2.  45.    2  Inst  470. 
^'"^"""^"^^■^^"""'""^^"^■^""^""'''^'"""^""^■^■^""^■'^^■^^^^^^"""^"^"■"■^^■^"^^^^""^^■^■"^"^•^■— "^~^""^«— ■— ^i""""^— ^^^^■^^■i^«— ■■» 

(c)  If  an  attorney  c»pear  on  the  face  of  the  entry  to  have  cast  an  essoin  for  a  defend- 
ant, tt  is  void.     2  Wils.  164. 

(rf)  Cro.  Eliz.  367.    Gilb.  C.P.  13. 

(e)  Where  an  essoin  is  cast,  and  neither  quashed  nor  adjourned  to  a  particular  day, 
the  plaintiff  in  the  king's  bench,  may  declare  the  first  day  of  the  next  term,  and  the 
defendant  is  not  endtled  to  an  imparlance.    2  T.  R.  16. 

Nor 
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Nor  in  other  judicial  writ :  as^  upon  a  gcand^  or  petU  cape f  or  re^uMo-' 
mons*    IL  Jon.  SSI. 

So,  by  thejstat.  W«  1.  4^2.  In  an  assise  jo(  mort  ^ancesiar^  attaint,or 
juris  utrumj  the  tenant  shall  not  be  essoined  after  appearance.  2  Inst. 
248.  Though  he  be  only  tenant  in  law ;  as,  a  vouchee,  &c.  2  Inst. 
249. 

Nor  the  demandant.     By  the  st.  W.  2. 28.     2  Inst  418. 

The  tenant,  or  demandant,  shall  not  have  the  common  essoin ;  for 
every  statute,  which  spesOks  in  general,  shall  be  understood  of  the  com- 
mon essoin  only.    2  Inst.  249. 

So  an  essoin  de  seroUio  regis,  or  any  other  than  the  common  essoin 
shall  not  be  allowed  in  dower.     2  Inst.  124. 

Nor  in  a  quare  impedii,  or  darrein  presentment.    2  Inst.  124. 125. 

So  an  essoin  de  malo  lecti  shall  not  be  allowed  in  a  writ  of  right^in  its 
nature,  but  in  a  writ  of  right  right  only.     2  Inst.  394. 

Nor,  by  the  stat.  W.  17*  Between  parceners,  who  daim  by  the 
same  descent.    2  Inst  493.  394. 

So  an  essoin  shall  not  be  allowed  after  appearance  by  attorney,  exoqpt 
where  the  attorney  is  removed.     R.  Carth.  45.  {/) 

And  if  there  be  a  challenge  of  the  essoin  in  such  case,  there  is  no 
need  to  say  quod  attomatus  nonfidt  canatus.    Per  Holt,  Carth.  48.  (g) 

(D)  ZSS!m  d  man  isiball  babe  onlg  one  <Bmm. 

So,  by  the  Stat  Marlb.  52  H.  3.  13.  After  issue  to  be  tried  by  in- 
quest^ there  shall  be  only  one  essoin. 

And  by  the  stat  W.  2. 27.     The  essoin  shall  be  at  the  next  day. 

And  tnerefore,  in  all  personal  actions,  the  defendant,  after  issue  joined 
by  him,  to  be  tried  by  an  inquest,  shall  have  only  one  essoin,  and  at  the 
next  day  of  appearance.     1  Sal.  216.  454. 

Or,  if  the  nrst  process  is  not  served,  or  abates,  it  may  be  upon  the 
alias  :  for  the  first  was  null. 

If  the  first  process  was  not  actually  sued,  as  in  the  case  of  a  venire 
Jacias,  it  shall  be  at  the  day  mven  by  the  roll.     Hut  69. 

So,  in  personal  actions,  if  the  defendant  was  essoined  before  issue, 
he  shall  not  have  any  essoin  after  issue.     Godb.  235.  6. 

So,  by  the  stat  W.  1.  3  Ed.  1.  43.  Parceners  or  joint-tenants 
cannot  fourch';  but  shall  have  only  one  essoin. 

And  therefore,  where  each  has  one  essoin  after  appearance,  they 
cannot  afterwards  vicissim  essoniare.    2  Inst  250. 

So,  by  the  st  Glo.  6  Ed.  1.  10.  Husband  and  wife  after  appearance 
cannot  Jourch,  viz.  in  real  actions.     2  Inst  321. 

So,  in  a  personal  action  against  several,  they  all  shall  have  but  one 
essoin.     1  Brownl.  193. 


(/)  1.  And  dierdbre  as  a  corponidon  cannot  appear  exoa»t  by  attorneyy  they  are 
not  entitled  to  an  essoin.  Bro.  Abr.  Coi^radon,  28.  Ca.  FV.  C.  B.  8.  9  T.  R. 
16  —  2.  And  as  at  this  day  the  defendant  is  m  general  at  liberty  to  appear  by  attor- 
ney, no  essoin  is  allowed  in  any  personal  action  whatever,  even  where  a  peer  or 
member  of  parliament  is  defendant.    2  T.  R.  16. 

(g)  1.  No  essoin  was  ever  allowed  in  personal  actions,  on  the  return  of  a  capias 
s  Str.  1 194.  -*  2.  Nor  even  on  a  summons,  where  the  defendant  was  seea  in  court,  or 
t^peared  by  attorney.    2  Vnis.  165.  supra 

But 
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Bnt  tlie  plaintiff  is  not  restauned  by  the  stat.  Marlb*  or  W,  2.  but 
that  he  may  have  all  essoins,  as  at  conunon  law.    2  Inst  126. 

So,  if  there  are  several  tenants  or  defendants,  each  may  have  one 
essoin.    2  Inst  126.  250.     R.  2  Vent  57* 

So,  if  the  defendant  or  tenant  in  an  inferior  court  be  essoined  after 
issuer  and  then  the  plaint  is  removed ;  he  may  have  another  essoin  at 
the  day  in  bank ;  for  the  proceeding  before  is  not  of  record  there. 
2  Inst  127. 

So,  if  a  prayee  in  aid,  or  to  be  received,  after  issue  be  essoined  at 
the  day  of  the  return  of  the  summons,  he  may  have  another  essoin 
afterwards;  for  the  statute  says,  siquis posuerit  se  in  inquisiHonem^  &c. 

So,  if  issue  be  joined  not  to  be  tried  by  an  inquest,  the  defendant 
shall  have  another  essoin ;  as,  if  issue  be  upon  the  custom  of  London, 
which  shall  be  tried  by  the  certificate  of  the  recorder.    2  Inst  126. 

So^  before  appearance,  parceners  or  joint-tenants  may  have  eadi  one 
essoin:  fcMr  the  stat.  W.  1.  4S.  relates  to  essoins  after  i^pearance. 
Semb.  2  Inst  250. 251.    2  Vent  57. 

So,  if  the  tenant  be  essoined  after  a  view,  he  may  afterwards  have 
an  essoin  in  another  respect ;  as,  at  the  day  given  for  the  appearance 
of  the  vouchee :  for  the  tenant  may  say,  that  the  vouchee  is  not  the 
same  person.    R.  Hob.  46. 

So^  in  a  real  action,  if  the  tenant  be  essoined  upon  a  process,  which 
is  of  no  effect,  he  may  be  afterwards  essoined ;  for  the  &t$t  essoin  was 
null :  as,  if  be  be  essoined  upon  a  summons  which  was  i^tumed  tardea 
wherefore  an  alias  summons  issued,  he  may  be  essoined  upon  the  alias* 
Dy.  252.  a. 

So,  if  the  first  summons  was  not  well  returned,  so  as  that  a  grand 
cape  might  issue  by  the  stat  31  El.  3.  by  reason  whereof  an  alias 
summons  is  taken.     R.  Hut  43.    Jon.  7. 

Though  the  first  essoin  was  adjourned.    Hut  43. 

So,  in  a  real  action,  the  tenant  shall  have  an  essoin  afier  issue, 
though  he  had  an  essoin  before :  for  the  stat  Marlb.  does  not  extend  to 
real  actions.     R.  Godb.  235,  236. 

(£)  CDe  proceeDing  after  tssoin. 

Aiier  the  essoin  cast,  if  all  the  defendants  appear,  except  him  who 
cast  die  essoin,  the  same  day  shall  be  givoi  to  the  other  defendants,  to 
which  the  essoin  was  adjourned.    Jon.  331. 

If  the  other  defendants  do  not  appear,  the  same  day  cannot  be  given ; 
but  diere  shall  be  a  defeult,  and  a  resummons  shall  be  awarded  return- 
able the  same  day,  if  they  may  save  their  default     R.  Jon.  331. 

If  the  tenant  casts  an  essoin  of  uUra  mare  (which  comprehends  in 
terram  sanctamj)  or  de  servitio  regisj  by  the  course  of  the  common  law, 
the  demandant  or  plaintiff  shall  have  a  writ  out  of  chancery,  reciting 
that  the  tenant,  &c.  is  not  tdtra  mare^  &c.  and  commanding  the  justices 
to  proceed;  whereupon  the  essoin  shall  be  immediately  quashed. 
2  Inst  253. 

And  by  the  stat  W.  1.  44.  If  the  essoin  uUra  mare  be  adjourned, 
and  the  demandant  avers  by  the  country  that  die  tenant  was  within  the 
realm  on  the  day  of  the  summons  and  three  Weeiks  after,  it  shaD  turn  to 
a  default 

So, 
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S<H  if  ^^  demandant  or  plaintifi^  essoined  de  seroiito  regis,  does  not 
bring  his  warrant  under  the  great  seal,  testifying  that  he  is  in  theking^s 
service,  he  shall  be  non-suited.     2  Inst.  314. 

And  it  must  be  by  a  writ  under  the  great  seal,  directed  to  the  justices^ 
which  testifies  his  employment  in  the  king^s  service :  which  is  most 
commonly  done  upon  a  certificate  of  the  captain,  under  whom  he 
serves,  to  the  chancellor.     2  Inst  314.    Dy.  154.  b. 

So,  if  the  tenant  in  a  real  action  does  not  bring  his  warrant  at  the 
day,  it  shall  turn  to  a  d^ult.     2  Inst  314. 

And  by  the  st  GIoc.  6  Ed.  1.  8.  in  personal  actions,  if  the  defendant 
does  not  bring  his  warrant,  he  shall  render  twenty  shillings  or  more,  at 
the  discretion  of  the  justices,  to  the  plaintiff  for  his  journey,  and  shall  be 
in  the  king's  mercy. 

Andif  it  be  after  issue,  the  inquest  also  shall  be  taken  by  default 
2  Inst  314. 

So,  by  the  common  law,  if  an  essoin  de  malo  lecti  was  cast,  four 
knights  were  returned  by  the  sheriff  to  inquire  sijuerit  langiddus,  and  if 
found  that  he  was  not,  he  had  fifteen  days  for  his  appearance;  if  found 
that  he  was,  then  he  should  have  a  year  and  a  day,  and  before  his  ap:- 
pearance  there  was  to  be  a  writ  de  licentia  surgendu    2  Inst  393. 

But  now,  by  the  st  W.  2.  1 7.  the  demandant  may  insist  quod  non  est 
languidus,  and  if  found  by  inquest  that  he  is  not,  it  shall  turn  to  a  de- 
&ult    2  Inst.  393. 

So,  in  all  cases^  where  an  essoin  ought  not  to  be  allowed,  thedemand- 
ant  may  challenge  it    Lut  862. 

If  the  challenge  be  for  such  cause  as  appears  to  the  court  to  be  true, 
the  essoin  shall  be  adjudged  immediately.    Lut.  862.  b. 

If  a  demurrer  be  to  the  challenge,  and  the  challenge  is  allowed,  it  shall 
be  a  de&ult  in  the  tenant     Carth.  48,  49. 

And  diere  shall  be  judgment  against  the  tenant  upon  his  default  with- 
out a  petit  cape :  for  when  he  has  relied  upon  that  matter  by  demurring 
to  the  challenge,  he  cannot  afterwards  save  his  de&ult ;  and  then  the 
petit  cape  woiud  be  vain.     R.  Carth.. 48. 

But  where  the  party  can  show  good  cause  for  maintaining  his  essoin, 
it  shall  not  be  adjudged  immediately,  but  ought  to  be  adjourned.  Lut 
862.  b. 

And  if  it  be  not  adjourned,  it  will  be  error.     Lut  862.  b. 

At  the  day  to  which  it  is  adjourned,  the  tenant  may  disavow.     Lut. 

Or  may  demur  to  the  challenge,  and  if  it  be  adjudged  for  him,  the 
plaintiff  shall  be  nonsuited.     Semb.  Hut.  69. 

If  it  be  not  adjudged  for  him,  it  shall  be  a  defiiult.     R.  Lut  865. 

If  an  essoin  be  disallowed,  when  it  ought  to  be  granted,  it  will  be  er^ 
ror.    Hob.  47. 

Otherwise,  if  granted  when  it  need  not     Hob.  47* 

So,  if  an  essoin  be  adjourned,  and  judgment  at  the  day*given  by  defiuilt^ 
when  no  essoin  was  entered,  it  will  be  error.    Dy.  330.  a. 

Though  the  entry  of  the  essoin  be  upon  the  plearroll ;  if,  upon  a  cer^ 
tificate  of  the  essoin-roll,  it  appears  that  no  entry  was  there.  Dy. 
330.  a. 

Vide  Copyhold,  (tt  10.) 
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Vide  Agreement,  (C)— Chancery,  (3  A  8.-3  Y  1,  &c.)— Covib- 
NANT,  (D  1,2.— G  2.)— Devise,  (N  1,  &c)  Pardon,  (C— D)  — 
Parliament,  (R  10,  8oc)  —  Parols,  (A  1,  &c.)—  Poiar,  (B  1, 
&c.)— Uses,  (N  12.) 


EXTENT. 

Vide  Execution,  (B  4,  S.  —  C  14.)  —  Statute  Staple,  (D  5. 7. 8.) 


EXTINGUISHMENT. 

Vide  Chancery,  (4  N  6.  8.  9.)  —  Common,  (L)  —  Confirmation, 
jD  3,)  —  Release,  (B  6.)  —  Seigniory,  (B)  —  Suspension,  (B — 
C  — G)  — Uses,(L6.) 


EXTORTION. 

(A)  mbat  0i)an  he. 

(A  1 .)  By  the  common  law.  infra. 
'    (A  2.)  By  statute,  p.  254. 

(B)  mbat  not  p.  256. 

(C)  ^e  penaltg  for  crtortion^  p.  256. 

(D)  mbett  fec0  are  allotocD.  p.  257. 

(E)  mut  not.  p.  258. 

(A)  mm  ^all  be. 

^(A 1.)  By  the  common  law. 

Every  oppression,  by  colour  of  justice  or  right,  is  extortion.  Co,  L. 
368.  b.     Vide  Officer,  (H) 

But  the  proper  signification  of  the  word  is,  where  an  officer  colore 
officii  (a)  unlawfully  takes  (b)  money,  or  other  valuable  thing  from  ano- 


(a)  Whtfe  a  person  was  appointed  collector  of  certain  duties  under  st.  45  G.  3.  c.  99. 
bj  tne  proper  constituted  authorides,  and  considered  himself,  and  was  considered 
bv  those  authorities  to  be  such  collector,  but  whose  appointment  was  informally 
nni^,  h  was  decidHj  that  he  could  not  be  indicted  at  common  law  for  the  receipt 
of  duties  by  colour  and  pretence  of  being  collector  of  such  duties  though  the  money 
wcie  fraudulently  coUect^  and  misapplied  by  him;  because  he  was  intact  aj^inted 
collecto,  and  in  that  character  received  the  money.    7  East,  218. 

(6)  1.  To  constitute  the  crime  of  extortion,  there  must  be  an  actual  taking  lA^ 
Raym.  149.— 2.  A  mere  agreement  to  take  will  not  be  sufficient.    Ibid, 

ther. 
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ther,  which  is  not  due^  or  more  than  his  due^  or  before  it  be  due.    Co. 
L-  368  b.     Hut.  53. 

And  this  was  a  great  misprision  and  offence  by  the  common  law.  Gx 
L.  368.  b.     2  Rol.  263. 

And  therefore,  by  the  common  hiw,  an  indictment  or  information  for 
extortion  lies  against  an  officer,  who  takes  a  fee  colore  officii^  where  no- 
thing is  due;  as,  if  a  judge  of  an  inferior  court  takes  a  fee  for  his  judg- 
ment.    Semb.  per  2  J.  1  Leo.  295. 

If  a  sheriff  refuses  to  execute  process  till  his  fee  be  paid.  R.  1  Sal. 
330,  331.  (c) 

Or  takes  a  bond  for  his  fee^  before  execution  sued.     R.  Hut.  53.  Ul) 

So,  if  a  derk  of  a  market  takes  a  fee  for  the  view  of  vessels,  Sec  for 
there  may  be  nothing  due.     R.  Mo.  523.  (e) 

•    Soy  if  any  judge  or  officer  takes  more  than  the  usual  fee.    2  Rol.  263. 
Vide^officer,  (G.  15.) 

So,  ifa  ferryman  takes  more  for  a  ferry,  than  is  due  by  prescription. 
Semb.  4  Mod.  101.  (/) 

Ifa  commissary  takes  11&  6d.  for  absolution,  where  he  ought  to  have 
only  25.  ed.    3  Leo.  268. 

If  the  Judge  of  an  ecclesiastical  court  takes  a  fee,  &c.  for  assessing  tlie 
goods  oi  an  mtestate  to  charitable  uses,  or  for  commutation  of  penance, 
&c.     4  Inst.  336.     Vide  Administration,  (B  8.)  {g) 

But  an  indictment  or  information  contra  formam  siattdi,  where  it  was 
an  offence  only  by  common  law,  shall  be  quashed.  1  Leo.  295.  2  Rol. 
263. 

(A  2.)  By  statute. 

So,  by  the  st.  (A)  W.  1. 26.  Nul  viscount  ne  outer  minister  le  roy  ne 


((?)  Or  a  coroner  refiue  to  take  the  view  of  a  dead  body,  until  his  fees  are  paid. 
9  Inst.  149. 

(</)  I.  So  if  a  sheriff's  officer  bai^gains  for  mone^  to  be  paid  him  by  A.,  to  accept 
A.  and  B.  as  bail  for  C,  whom  he  has  arrested.  2  Burr.  924.  —  2.  Or  arrest  a 
man  in  order  to  obtain  a  release  from  him.  8  Moid.  189.— 9.  So  in  a  gaoler  to 
obtain  money  from  his  prisoner  by  colour  of  his  office.    Trem.  P.  C.  11 1. 

(e)  1.  If  the  owner  ol  the  soil  of  a  market  covers  the  marketplace  so  completel) 
with  stalls,  that  the  mai^et  people  are  obliged  to  use  them ;  ana  takes  rent  or  fines 
for  the  use  of  them,  it  is  extortion.  Ld.  Rd.  149.—- 2.  But  if  he  leave  sufficient 
room  for  the  market  people  to  stand  and  sell  their  wares,  taking  rent  or  fines  for 
the  use  of  stalls  he  may  have  erected  upon  the  spare  ground,  it  is  not  extortion. 
Ld.  Rd.  148. — 3.  In  a  recent  case  it  was  decidea  that  the  question  of  exemption 
fVom  toll  coidd  not  be  tried  on  an  indictment  against  a  turnpike  keeper  for  extor- 
tion in  taking  the  toll,  the  general  right  to  demand  toll  not  having  been  denied, 
nor  the  ground  of  exemption  notified  at  the  time  when  the  toll  was  taken.    4  Camp. 

379. 

(/)  1.  Where  custom  has  ascertained  the  toll  of  a  mill,  it  is  extortion  to  take 
more  than  the  ctistom  warrants.  Ld.  Rd.  149. — 2.  But  where  the  toll  is  not  as* 
certained,  the  taking  of  any  toU,  however  high,  will  not  be  extortion.    Ibid. 

(^)  l.It  is  extortion  to  oblige  the  executor  of  a  will  to  prove  it  in  the  tnshop's- 
court,  and  to  take  fees  thereon,  when  the  defendant  knew  that  it  had  been  proved 
before  in  the  prero^tive-court.  -1  Str.  79« — 2.  And  it  is  extortion  in  a  cnurch- 
warden  to  obtam  a  silver  cup  or  other  valuable  thing,  by  colour  of  his  office.  1  Sid. 
507. 

(A)  Confirming  the  fiindamental  maxim  of  the  common  law  —  that  no  officer,  whose 
office  relates  to  Sie  administration  of  justice,  can  take  any  reward  for  doiqg  his  duty, 
but  what  he  is  to  receive  from  the  king.    Co.  Litt.  368.    2  Inst.  1 76. 208^  209. 

4f  pi^etgne 


What  shall  be.  S5S 

preigne  nmtrd  purjaire  son  office  mes  sont  pates  de  ceo  que  ils  pumont 
dd  rojf.    Vide  Mad.  641.  (i) 

And  this  statute,  which  begins  widi  a  sherifT,  extends  to  every  infe- 
rior minister,  or  officer  of  the  king,  whose  office  concerns  the  adminis* 
tration  or  execution  of  justice,  the  common  good  of  the  subject,  or  the 
king's  service :  as,  to  an  escheator,  coroner,  &c.  2  Inst.  209.  Vide 
Officer,  (G  15.) 

To  a  bailiff,  gaoler.    2  Inst.  209. 

Clerk  of  a  market,  aulnager.     2  InsL  209.     Mo.  52S. 

So,  to  the  heralds :  for  mey  are  officers  of  the  king,  and  were  before 
the  statute.    Semb.  2  Inst.  209. 

And  such  officer  cannot  prescribe  to  take  a  fee  for  doing  his  office. 
2  lust  210. 

So,  by  the  st  W.  1.  SO.  Lou  muUz  se  pidgnerU  des  serjeantSj  criours 
^J^9  4"  l^  marshals  des  justices  in  eyre^  et  dauters  justices  queUes  pement 
a  tort  deniers  de  ceux  queux  recooeront^  Sfc.  et  de  fine  levie,  et  des  jurors^ 
prisoners^  4^.  Roy  defende  que  cestes  choses  ne  soientjaits :  et  si  servant  de 
fee  leface^  office  soit  prise  en  fnainlerqy :  si  marshal^  soit  punie  a  vohmt 
le  roy  ;  Sf  Fun  4r  Pouter  rendra  alplaintife  treble  de  ceo  quels  aver^  prise. 

By  the  st.  S  Geo.  15.  If  a  sheriff  &c.  take  any  sum,  &c.  for  levying 
a  d^  to  crown,  or  forbearing  to  levy  it,  &c.  he  shall  be  guilty  of  extor- 
tion, and  being  omvict,  &c  wall  {omit  treble  damages  and  costs  to  the 
party  aggrieved^  and  double  the  sum  extorted;  to  oe  decreed  by  the 
barons  m  two  years  after  ofience,  upon  complaint  in  a  summary  way.  (k) 

So,  if  a  statute  allows  a  fee  to  any  officer,,  it  will  be  extortion  to  take 
aboftre  that  which  the  statute  allows.  2  Inst.  210.  Co.  L.  368.  b. 
2  Rush.  267. 

Or,  in  any  other  case.     Co.  L.  868.  b. 

So,  where  the  st*  1 1  H.  7.  4.  allows  a  fee  to  the  derk  of  the  market 
for  sealing,  it  will  be  extortion  if  he  takes  Id.  for  his  view  of  vessels, 
when  he  does  not  seal  them,  nor  find  them  feulty.     R.  Mo.  523. 

So  he  cannot  prescribe  to  take  a  fee^  for  the  view,  when  he  does  not 
seal  th6m,  nor  mid  a  defect     R  Mo.  523.  (/) 

So,  if  the  derk  of  the  crown-office  demands  1 3^.  4^.  for  a  fee  for  every 
defendant  who  pleads  to  on  information,  when  it  is  not  due,  it  will  be 
extortion.     Semb.  3  Mod.  247* 

(t)  1.  It  b  holden  by  Ixntl  Coke,  that  within  the  words  of  the  st.  34  £.  1.  which  are 
^  KuBum  tattagKimi  vefauxiSumf  per  nos  vel  per  hceredes  nostrotf  in  regno  nottrOy  pono' 
tur  teu  levetur,  sine  vduntate  et  aueniu  arclaepitcoporttmy  epitcoporuniy  condtumy  baro" 
moM,  mStwn,  hurfenrium  et  aUorum  Uberorum  com.  de  regno  nottro/*  no  new  offices 
can  be  erected  with  new  fees,  or  old  offices  with  new  fees;  for  that  is  a  toikure  upon 
the  subject,  iMch  cannot  be  done  without  common  consent  by  act  of  paraament. 
S  Inst.  S55,~^S,  An  antient  fise,  however,  may  attach  on  a  modem  act  of  parliament ; 
such,  for  instance,  as  a  fee  on  an  oath,  t^en  before  a  justice  of  the  peace,  or  a  judge 
at  chambers.    sH.Bl.S35. 

(k)  The  53  6.  3.  c  52.  Sm  62,  enacts,  that  the  demanding  or  receiving  any  sum  of 
nioncnr,  or  other  valuable  tldng,  as  a  g^  or  present,  or  under  colour  thereof,  whether 
it  be  nor  the  use  of  the  party  recdving  the  same,  or  for,  or  pretended  to  be  for  the  use 
of  the  East  India  Company,  or  of  any  other  person  whatsoever,  by  any  British  subject 
holding  or  exercising  any  office  or  employment  under  his  majesty,  or  the  company  in 
the  East  Indies,  shall  be  deemed  to  be  extortion,  and  a  misdemeanour  at  law,  and 
punished  as  sudu  The  offender  is  also  to  forfeit  to  the  king  the  present  so  received, 
or  its  (iill  value ;  but  the  court  may  order  such  present  to  be  restoxW  to  the  party  who 
gave  it ;  or  may  order  it,  or  any  part  of  it,  or  of  any  fine  which  they  shall  set  upon 
the  offioMler,  to  be  paid  to  the  prosecutor  or  informer. 

(0  4  Inst.  874.    2  Inst;  209.    2  Ro.  Abr.  226. 

Or, 


J 
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Or,  if  he  takes^  where  several  are  in  the  same  indictment  for  tlie 
same  felony  or  trespass,  above  Ss.  for  the  venire  and  entry  of  the  plea 
for  all  of  Ihem.     3  InsL  150.    Vide  post,  (£). 

So  the  chirograpber  in  C.  B.  shall  not  take  above  ^$.  for  making  and 
writing  any  fine.     3  Inst.  150.     Vide  post  (£). 

Nor  the  auditor  in  the  exchequer,  or  dutchy  of  Lancaster,  above  3s^ 
442.  for  inrolment  of  a  patent,  decree,  grant,  or  indenture  of  lease. 
3  Inst.  150. 

Vide  Post,  (E). 

(B)  mbat  not. 

But  it  is  no  extortion,  if  an  officer  takes  a  fee  allowed  by  statute- 
S  Inst  210. 

So  it  will  not  be  extortion,  if  a  minister,  or  attendant  of  courts  of  jus* 
tioe  takes  such  reasonable  fees  as  have  been  antiently  (m)  allowed.  Co* 
Lf.  368.  b. 

So  a  sheriff,  &c.  may  prescribe  to  take  a  fee  for  a  thin^  which  is  not 
an  act  within  his  office :  as  to  take  ^OtL  for  a  bar-fee  of  every  prisoner 
acquitted :  for  that  is  not  given  for  doing  his  office.    2  Inst  210.  (ft) 

Vide  Post,  (D). 

(C>  C&c  penaltg  for  crtortiom 

Extortion  is  an  odious  crime,  and  accompanied  with  perjury.  Co. 
L.  368.  b. 

And  the  penalty  upon  a  conviction  for  extortion,  by  the  common  law^ 
was  fine  and  imprisonment     Co.  L.  368.  b. 

By  the  st  W.  1.  26.  a  sheriff,  or  other  minister  of  the  king,  who 
shall  do,  &c.  shall  render  double  to  the  party,  and  shall  be  punished  at 
the  kin^s  pleasure. 

Aud  thereon  an  action  lies  for  the  double  value. 

So  an  indictment  against  several  for  extortion  colore  offidorum  is 
good :  (o)  for  they  might  take  so  much,  and  afterwards  divide  it  3  Leo. 
268.  (p) 

An  indictment  or  information  for  extortion,  where  nodiing  is  due^ 
ought  to  {q)  say,  that  nothing  was  due.     R.  3  Lea  268. 

(m)  1.  An  office  erected  for  the  public  eood^  thou^  no  fee  is  annexed  to  it,  is  a  good 
office ;  and  the  party,  for  the  labour  and  pains  which  he  takes  in  executing  it,  ma^ 
maintain  Aouantum  mtruiififnot  as  for  a  fee,  yet  as  for  a  conii>etent  recompense  for  his 
trouble.  Moore,  80S.  Hard.  J51. — S.  A.  was  libeUed  against  in  the  ecdesiasdcal 
court  for  fees,  and  upon  motion  a  prohibition  was  eranted;  for  no  court  has  a  ^wer 
to  establish  jfees ;  the  judge  of  the  court  may  thimc  them  reasonable,  but  that  is  not 
binding;  but  if  in  a  quantum  meruit  a  jury  think  them  reasonable,  they  then  become 
established  fees.    Salk.  335. 


(n)  21  H.  7.  17. 


[o)  Ld.  Rd.  1S48.    1  Salk.  382. 

{p)  In  a  case  where  the  indictment  was  against  the  chancellor,  and  also  against 
the  rc^ster  of  a  bishop,  it  was  objected  that  tm  offices  of  the  defendants  were  distinct, 
that  what  mi^ht  be  extortion  in  one  might  not  be  so  in  the  other,  and  that 
therefore  the  mdictment  ought  not  to  be  joint.  But  by  Plurker  C.  J.,  this  would 
be  an  excq>tion  if  they  were  indicted  for  taking  more  than  they  ought;  but  it 
is  onlv  against  them  for  continuing  to  get  money  where  none  is  due^  and  um  is  an  en- 
tire charge.  For  there  are  no  accessaries  in  extortion ;  but  he  that  b  assenting  is  as 
guilty  as  the  extortioner,  as  he  that  Is  party  to  a  riot  is  answerable  for  the  act  of 
others    1  Str.  75.    l  Russell,  834. 

{q)  1.  It  has  been  said  that  an  indictment  fi>r  extordon  may  be  laid  in  any  county, 
by  31  EHiz.  c  5.  s.  4.  1  Hawk.  P.  C.  c  68.  s.  6.  n.  (3);  9  Bum's  Just  344.  Ejrtortum  ; 
StariLCrim.PL385.n.(k).---2.  Butthispotttionhasbeeniiuettioned.  sHawk.P.C 
c  36.  s.  50.    3  Chitu  C.  Id.  S94.  in  notis. 

So, 
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SfS  ifit  was' for  taking  more  than  was  due,  it  ought  Cb  show  how  much 
due.  (r)  R.  3  Leo.  268.  (s) 


(D)  mhot  fre0  are  alloUieo. 

Tiie  tables  of  fees  allowed  by  law,  (/)  or  antient  usage,  to  the  minis- 
ters of  all  the  courts  of  Westminster,  and  to  the  cursitors,  clerks  of 
assise,  and  of  the  peace,  delivered  to  parliament,  vide  annexed  to  the 
Compleat  Attoni<^.  —  [Vide  also  the  Order  of  Chanceiy  of  28  Nov. 
1743,  as  to  the  officers  of  the  court  of  chancery.^ 

For  the  fees  of  clerks,  &c.  of  justices  in  Eyre,  vide  the  st.  W.  1. 
S  Ed.  1.  27.  29.  and  the  st.  W.  2.  IS.  Ed.  1.  42.  («) 

Of  justices  of  assise,  vide  the  st.  13  Ed.  1.  44, 

By  the  st  27  Ed.  3.  9.  for  setting  seal  to  a  statute-staple  shall  be  paid 
an  halibenny  per  pound,  or  if  above  lOOl.  only  a  farthing  per  pound. 

By  the  sL  12  R.  2.  10.  Justices  of  peace  shall  have  4$.  per  diem  at 
the  sessions,  and  the  clerk  2s.  —  So,  5s.  to  a  justice  of  peace  for  execu- 
tion of  the  st  5  El.  4.  (x) 

For  fees  of  the  Mar^alsea,  vide  the  st  2  H.  4.  23. 

By  the  st  17  Ed.  4.  4.  searchers  of  tiles  may  tski  one  penny  per 
lOQO  of  plain  tile,  one  halfpenny  per  100  rough^  one  farthing  gutter 
tile. 

By  the  st  11  H.  7.  4.  Mayor,  &c  may  take  Id.  for  marking  every 
bushel     Vide  ante,  (A  2.) 

By  the  st  23  H.  8.  5.  Commissioners  of  sewers  are  allowed  45.  per   " 
diemy  and  the  clerk  25. 

By  the  st  23  H.  8.  6.  Mavor,  &c  for  recognizance  shall  take  but 
3s.  4d.j  the  clerk  35.  4^.  and  K>r  certifying  it  20^.  on  pain  of  40/. 

Fees  for  grants  of  the  kin^,  vide  the  st  27  H.  8.  11. 

For  inrolment  of  deeds,  vide  the  st.  27  H.  8.  11. 

By  the  st  5  &  6  Ed.  6.  25.  For  the  recognizance  of  an  alehouse-' 
keeper  shall  be  taken  but  12d. 

By  thestat  1  &  2  Ph.  &  M.  12.  Not  above  4fd.  for  impounding  a  distress. 

(r)  But  it  need  not  specify  the  exact  sum  taken  cztonively.    Ld.  Rd.  149. 

(«)  1.  By  St.  32  G.  s.  c  28.  8. 1 1.  for  the  more  speedy  punishing  bailiffi,  &c,  for  extor- 
tion sDd  other  abuses  in  their  respective  offices  and  placesy  on  the  petition  of  any  per- 
son arrested  by  any  process  complaining  of  exaction  or  extortion  by  any  caoler,  &c. 
"  unto  any  of  his  majesty's  courts  of  record  at  Westminster,  from  whence  the  process 
inoedy**  such  court- is  authorised  **  to  hear  and  determine  the  same  in  a  summary  way, 
and  to  make  such  order  thereupon  for  redressing  the  abuses,  &c.  and  for  punishing  such 
officer,  &c.  and  for  making  reparation  to  the  party  injured  as  they  shall  think  just,  to- 
gether with  the  full  costs  of  every  such  complaint."  —  2.  If  however  by  the  abuse  gf 
the  process  of  one  of  die  courts  at  Westminster,  a  sherifTs  officer  extort  a  promissory 
note  from  a  suitor,  and  then  declare  on  that  note  in  another  of  the  coiurts  at  Westmin- 
ster, the  latter  court  cannot  interfere  summarily  to  punish  the  officer  under  this  statute.  • 

S  B.  &  P.  88. 

(<)  1.  All  fees  allowed  by  act  of  parliament  become  established  fees,  and  the  several 
officers  entitled  to  them  may  have  debt  for  them.  2  Inst.  210.  —  2.  And  if  an  act  of 
parliament  recognizes  a  right  to  a  fee,  the  quantum  may  be  ascertained  by  usa^,  thou^i 
not  of  antient  di^.    2  H.  Bl.  226. 

(s)  1.  B^  19  G.  3.  c  74.  The  clerk  of  assize  on  each  circuit  is  entitled  to  receive  a  cer- 
taia  fee  for  every  person  convicted  of  a  transportable  offence,  (except  petty  larceny,) 
and  sentenced  to  transportation,  hard  labour,  or  confinement  in  the  house  of  correc* 
tiooy  and  for  persons  capitally  convicted,  who  afterwards  have  received  the  kinff's  par^ 
doB  on  condition  of  bemg  transported  or  imprisoned.—  2.  Such  fee  on  the  Noitolk 
circait  is  one  psinea.    2  H.  Bl.  220. 

(x)  Vide  etiam  26  G.  2.  c.  14.;  27  G.  2.  c.  16.;  57  G.  9.  c.  91. 

Vol.  IV,  S  By 
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By  the  stat.  5  EL  12.  a  derK  of  the  peace  shall  have  12</.  for  licence 
of  a  kidder,  &c.  Sd,  for  a  recognizance,  and  -kd.  for  the  register,  (y) 

(E)  mbat  not 

It  is  extortion  in  a  collector  of  fifteenths  to  take  18^.  from  a  town 
for  an  acquittance*     3  Inst.  149. 
.   In  a  coroner,  to  take  beyond  bis  fee.     Vide  Officer,  (G  15.) 

By  the  stat  M.  Ch.  9  H.  3. 26.  Nothing  shall  be  taken  for  inqui-> 
sition  of  life,  or  member. 

By  the  stat  52  H.  3.  11.  Nothing  shall  be  taken  for  beau*pleader : 
—  nor,  by  the  stat.  17  Car.  2.  6.  for  damage-cleer. 

By  the  stat  4  Ed.  3.  10.  Sheriffs  and  goalers  shall  receive  felons 
without  fee. 

By  the  stat  20  Ed.  3. 1.  Justices  of  the  realm  shall  take  no  fee,  nor 
robe,  but  of  the  king. 

By  the  stat  5  R.  2.  16.  The  clerk  shall  take  but  2s,  for  making  a 
commission  or  record  of  nisi  prim  in  the  exchequer. 

By  the  st.  2  H.  4.  8.  A  chiro^rapher,  &c.  shall  not  take  more  than 
4i^for  a  fine,  on  pain  of  losing  his  office,  suffering  a  year's  imprison- 
ment, and  treble  damages.  —  Nor,  by  the  stat  5  H.  4.  14.  the  22<£.  for 
jnrolment    Vide  ante,  (A  2.) 

By  the  stat  2  H.  4.  10.  The  clerk  of  the  crown,  though  many  de- 
fendants, shall  have  but  one  25.  for  a  venire  facias^  or  plea,  in  felony, 
or  trespass.    Vide  ante,  (A  2.) 

By  ^e  St  23  H.  6.  10.  A  sheriff,  &c.  shall  not  for  an  arrest,  for- 
bearance to  arrest,  or  bail,  take  more  than  20<2.  to  the  sheriff^  4c?.  to 
the  bailiff  and  4^.  to  the  gaoler  for  an  arrest;  ^d.  for  a  return  or  copy 
of  the  panel;  4</.  for  bail. 

By  the  stat  21  H.  8. 5.  The  ordinary,  official,  &c.  shall  not  take  for 
probate,  sealinff,  registering,  inventory  making,  or  other  cause  concern- 
ing a  will  not  above  5/.  value,  so  as  the  same  be  exhibited  in  writing 
with  wax  ready  to  be  delivered,  above  12^.  nor  above  35*  6i.  if  above 
bL  and  under  40/.  value,  nor  above  Ss.  if  it  exceed  40/.  value;  and 
nothing  for  an  administration  if  the  goods  be  under  5/.  but  2s.  6d.  if 
under  40/.  and  but  Id.  for  a  copy  of  a  sheet  of  10  lines,  on  pain  of  10/* 
and  the  loss  of  the  money  taken.     Vide  Administration,  (B  8.) 

By  the  stat  22  H.  8.  4.  A  corporation  for  entering  an  apprentice 
shall  take  but  2s,  6d,  and  when  out  of  his  time  but  35.  4^.  on  pain 
of  40/. 

.   By  the  stat  29  (z)  El.  4.  A  sheriff,  bailiff^  &c.  shall  not  take  oii  an 
execution  (a)  more  than  12^.  in  the  pound,  {b)  if  not  above  100/.:  if 

above, 

(y)  1.  The  usual  fee  allowed  a  bailiff  for  an  arrest  is  one  guinea;  and  if  he  take 
more  he  will  be  gmity  Of  extortion.  sT.  R.  417.  —  2.  The  justices  of  peace  in 
sessions  have  no  authority  to  fix  these  fees  under  52  G.  2.  c.  28.  llnd. 

(x)  In  the  printed  statutes  the  act  is  called  the  29  Eliz.;  but  by  the  parliament 
roll  it  is  the  28.,  and  so  ought  to  be  recited.    Salk.  331.    Skin.  363, 

(a)  Where  the  bw  imposes  a  duty  uponjm  officer,  he  cannot  claim  a  remuneration 
for  fulfilling  it,  unless  the  law  has  expressly  conferred  such  right.  The  sherifff  ricfat 
therefore  to  poundage  rests  upon  the  positive  enactment  of  some  statute,  wiwin 
which  he  must  bring  nimself  in  every  case  where  he  claims  poundage  for  executing  a 
writ.  A  capos  uUSgatwn  on  mesne  process  in  a  private  suit  is  not  '  an  extent  or  exe^ 
cution'  within  this  statute;  for  in  its  original  form  it  is  for  the  punishment  of  the 

party's 
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tbowe^  but  6d.  in  the  pound,  on  pain  of  treble  damages  and  40/.  a 
moiety  to  the  king,  a  moietjr  to  the  prosecutor :  {c)  but  this  shall  not 
extaid  to  fees  on  execution  in  a  corporation,  (d) 

By  the  stat  1  Jac,  10-  Nothing*  shall  be  taken  on  a  reference  by  the 
courts  of  Westminster,  on  pain  of  100/. 

It  is  extortion  in  a  churchwarden  to  take  money  colore  officii    1  Sid 
307.  ^^^^^^^  ^ 

EYRE. 

ailotoame  in  Eyre.    Vide  Frandiises,  (C).    . 
JtMfriW  in  Eyre.    Vide  Justices,  (E  1.),  &c. . 
3Pl«tri«fl  in  Eyre  of  tU  forest.  Vide  Chase,  (Q  l.)  — Justices, {F). 

« 

FACTOR. 

Vide  Merchant,  (B). 


FACULTY. 

Court  of  f^iCUltiltr.     Vide  CooRM,  (N  5.) 


FAIR. 

Vide  Market. 


FAIT. 

(A)  mbat  Id  tMential  to  a  Deeo. 

(A  1.)  Writing,  p.  260. 

(A  2.)  Sealing,  p.  261. 

(A  3.)  Delivery :  —  What  shall  be  a  delivery,  p.  262. 

(A  4.)  What  not.  p.  268. 

[(A  5.)  Form  of  words,  p.  264.  n.j 

(B)  mbeit  IB  not  e00enttaL 

(B  1.)  The  name  of  the  party,  p.  264. 

(B  2.)  Reading,  p.  264. 

(B  8.)  Date.  p.  265. 

(B  4.  a.)  Witnesses,  p.  266. 

[](B  4.  b.)  Consideration,  p.  266.  n.] 


party's  contamBcy,  and  not  for  the  payment  of  a  debt,  and  there  are  no  means  of 
ertknadng  the  sherifTt  right  to  poundage  under  it,  for  the  whole  of  the  defendant's 
goods  are  to  be  taken,  and  not  property  to  such  an  amount.  Therefore  the  sheriff  is 
not  entitled  to  poundage  under  this  statute  for  executing  such  writ.    S  M.  &  8.  394.  * 

W)  Poundage  is  the  only  fee  to  which  the  sheriff  is  entitled  und^  this  iCalutc 
sT.  R.  I4ij.  ' 

(c)  Vide  in  Abatero^t. 

lid)  See  io  tit.  Viscount,  for  points  hefe  relative 

S  2  (B  5.)  When 
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(B  5.)  When  a  second  delivery  makes  a  deed  effec- 
tual.  p.  268. 

(C)  IDttt  inDcnteo*  p.,  268. 

(C.  2.)  Who  are  parties  to  it  p.  270. 

(D)  iDettJ  pOlL  p.  271. 

(D  2.)  Who  shall  take,  though  not  a  party,  p.  271. 

(E)  Cbe  part0  of  a  DeeD. 

(El.)  Recital,  p. 272. 

(E  2.)  Indorsement,  &c.  p.  272. 

(E  3.)  The  premises ;  —  When  the  parties  are  well 

described,  p.  273. 
(E  4.)  When  the  lands  are   well    described  :  —  By 

what  names  they  pass.  p.  274. 
(E  5.)  Exception : — By  wnat  words,  p.  276. 
(E  6.)  The  eflfect  of  an  exception,  p.  276. 
(E  7.)  When  it  shall  be  void.  p.  277. 
(E  8;)  How  it  shall  be  construed,  p.  277. 
(E  9.)  The  habendum,  p.  278. 
(E  10.)  Shall  not  be  repugnant,  p.  279^ 

(F)  mbm  a  tttn  iGtbaU  be  aboioeD« 

(F  ].)  By  erasure,  interlineation.  &c.  p.  281. 
(F  2.)  By  breaking  off  the  seal.  p.  282. 

(6)  SQben  a  metj  takti  effect  p.  283. 

(A)  SQbat  10  tmntial  to  a  Deeo. 

(A,  10  Writing. 

A  deed  (a)  is  a  writing  containing  a  contract,  {b)  and  signed^  sealed, 
and  delivered  by  the  parhr.    Co«X.  S5.  b. 

And 


{a)  1.  All  deeds  were  formerly  called  charters,  charUF,hom  thdr  materials. —  S.  .But 
most  usually  when  applied  to  the  transactions  of  private  persons,  a  deed  is  called  a  deed ; 
in  LAtin,  fidtm  ;  because  it  is  the  most  solemn  and  authentic  act  that  a  man  can  per- 
form in  the  disposal  of  his  property.  —  5.  It  is  probable  that  erery  alienation  of  land  was 
very  soon  accompaiuedwith  some  writt^  evidence ;  though  in  tne  time  of  the  Saxons, 
a  legal  transfer  might  be  made  of  lands  by  certain  ceremonies,  without  any  charter 
or  writing.  Thus/Ingulphus  in  his  history  of  the  abbey  of  Croyland,  says,  *  Cbn- 
ferebmiiur  muUa  pr€M&a  nudo  verho/ cAtque  scripto  vel  charta;  tanium  cvm  domm 
sfaiio^  gaiea^  m/  comu,  ^adcraUra;  et  phirima  tenementacvm  cakari^  cum  tirigdiy  ewm 
%reu  ;  ei  nomdla  cvm  iogUia.*  Deeds  or  chaitera  were^  notwithstanding,  in  use  at  that 
timel  These  were  generally  called  gewrite  or  writings;  the  particular  deed,  by  which 
a  free  estate  m^t  be  conveyed,  was  called^  landboc,  Kbeilut  de  terra^  a  donation 
or  grant  of  lancT;  and  the  land  thus  granted  was  called  bocUand.  4  Gnnse^  9. 
10  Madox,FonnulL889* 

{h)  I.  It  is  a  common  practice  for  persons  to  enter  mto  an  article  of  wreement 
preparatory  to  the  execution  of  a  formal  deed  of  land,  whereby  it  is  stipoktedtbat  one 
of  the  parties  shall  convey  to  the  other  certain  lands,  or  relcaseliis  n^t  to  then,  or 
esiccute  some  other  disposition  of  them^    An  article,  therefore,  b  considered  as  a  m^ 
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And  therefore,  every  deed  must  be  wrote  (ci)  on  parchment,  or  paper. 
Ok  L.'  35.  b.     2  Rol  21. 1.  40. 

If  it  be  wrote  upon  cloth,  linen,  leather,  &c.  it  is  not  good.  Co.  L. 
^.  b.  229.  a.  (e) 

If  a  blank  be  signed,  and  sealed,  and  afterwards  written,  it  is  no 
deed.    Perk.  S.  118.  (/) 

(A  2.)  Sealing. 

Seals  were  used  temp.  reg.  Edgar,  though  they  were  not  common  in 
the  time  of  the  Saxons.  Co.  L.  7.  a.  Seld.  Off.  Chan.  3.  Dub. 
Mad.  Form.  Int  27.    Vide  Patent,  (C  1.  &c.) 

And  afterwards  in  the  time  of  Edward  the  Confessor,  and  William 
the  Conoueror.  Co.  L.  7.  a.  For  it  seems,  that  being  used  by  Edward 
the  Coniessor,  afl^r  his  residence  in  Normandy,  they  were  introduced 
into  common  usage  by  William  the  Conqueror.  Mad.  Form.  Int  27.  {g) 

The  seal  is.essentifu  to  the  deed.     Co.  L.  6.  a.  7.  a. 

And  therefore,  regularly,  it  is  not  the  deed  of  him,  who  has  not  seal* 
ed  it.    2  Kol.  25. 1.  25. 

And,  per  scripMn  sumtj  is  not  sufficient,  without  saying  that  it  was 
sealed,  or,  was  his  deed.    Vide  Pleader,  (2  W  9.  14.) 

But  it  is  notmaterial  with  what  seal  (A)  it  is  sealed;  for  the  seal  of  a 
stranger  i$  sufficient     2  Rol.  23. 1.  35.     Perk.  S.  130.  132.    2  Rol. 

22.  L  1. 

And,  if  twen^  seal  with  the  same  seal,  (/)  it  is  the  deed  of  all.  2  RoL 

23.  L  30.     Perk.  S.  134.  (k) 

And  it  need  not  be  mentioned  in  the  deed,  sigUlum  apposui.  R. 
2  Co.  5.  a.     2  RoL  21.  L  50.  22.  L  3. 

And  if  a  corporation  seals,  there  is  no  need  to  say,  sigilbim  nostrum 
commune.    2  Rol.  21. 1.  45.  (I) 

moraiuhim  or  minute  of  an  agreement  to  make  some  future  dispontion  or  modification 
c»f  real  property;  and  such  an  instrument  will  create  a  trust  or  equitable  estate,  of 
which  a  specific  performance  will  be  decreed  in  chancery.  4  Cruisey  12,  \5, —  S.  Arti- 
cles are  usually  entered  into  for  the  purchase  and  side  of  lands ;  for  the  taking  and 
granting  of  leases ;  for  making  mortjgag^  and  settlements  on  marriage^    Ibid. 

(iH  1.  Or  printed. — 9.  Though  it  may  be  in  any  language  or  character  whatever. 

(cj  Wood  and  stone,  says  Sir  William  Blackstone,  may  be  more  durable,  and  linen 
less  uable  to  erasures ;  but  writing  on  paper  or  parchment  unites  in  itself,  more  perfectly 
than  in  any  other  way,  both  these  desutible  qualities ;  for  there  is  nothing  else  so  dur- 
able, and,  at  the  same  time,  so  little  liable  to  alterations.    2  Comm.  897. 

(/)  1.  Toudi.  54.  — •  S.  A  deed  of  revocation,  and  a  new  settlement  made  by  that 
deed ;  though  after  the  sealing  and  execution  thereof,  blanks  were  filled  up,  and 
not  read  again  to  the  party  or  re-sealed  and  executed ;  was  held  sood.  2  Ch.  Rep.  187. 
—  3.  A  dM  made  with  blanks,  and  afterwards  filled  up  and  deuvered  by  the  agent  of 
the  party  is  good.    1  Anst.  229. 

(g)  Upon  the  establishment  of  the  Normans  in  England,  the  practice  of  authenti- 
cating afl  written  instruments  by  waxen  seals  only,  was  mtroducecL  And  in  the  re^ 
of  Eoward  the  First,  every  fireeman,  and  even  some  of  the  most  substantial  villeins 
as  were  fit  to  be  put  upon  juries,  had  their  particular  seals.    2  Comm.506. 

ik)  *Ot  instrument.* 
t)  Perkins  savs,  that  it  is  not  requiute,  that  there  be  for  evenr  grantor,  &c  who  is 
nanied  in  the  deed,  a  several  piece  of  wax;  for  one  jnece  or  wax  ma^  serve  for 
all  the  grantors.  Sec  which  are  named  in  the  deed,  if  ev«sy  one  them  put  hu  teal  upon 
the  same  {riece  -of  wax,  or  if  another  does  so  for  them,  if  the  words  of  die  deed 
hapHy  to  much ;  diat  is,  if  it  be  said  in  the  deed,  tn  cujus  rei  teitimomum  ng^  notira 
uppondmui,  or  words  to  that  effect.    Perk.  s.  134. 

Xk)  And  if  a  person  execute  a  deed  for  himself  and  partner,  and  in  his  preienee^  it  b 
a  aood  eieotttion,  though  sealed  only  once.    4  T.  JL  319.    10  Joiiei»  ^68. 

(0  If  a  person  preteiMing  to  be  mavor  of  a  corporation,  put  the  coipoFBtion  seal  to 
a  ditd,  yet « it  not,  by  thi^  the  deea  of  the  corporation.    12  Mod.  423. 

S3  Before 
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Before  the  conquest,  and  since,  till  the  time  of  Rich.  I.  the  king's 
seal  was  not  arms,  but  any  impression,  varying  at  the  king^s  pleasure* 
Co.  L.  7.  a.    2  Rol.  180.  A.     Vide  Patent,  (C  1 .) 

Rich.  I.  first  used  two  lions  rampant,  combatant  Co.  L.  7.  a.  2  RoL 
181.  L  U. 

And  after  his  return  from  Jerusalem,  three  lions  passant.  2  Rol. 
181. 1. 25.  but  Coke  says  K.  John  first  used  them.     Co.  L.  7.  a. 

So,  if  an  indenture  be  between  A.  of  the  one  part,  and  B.  and 
C.  of  the  other;  whereby  A.  demises  to  B.  and  C.  who  covenant  with  A. 
If  B.  seals  the  counterpart,  but  C.  does  not  seal,  yet  if  C.  agreed 
to  the  lease,  it  shall  be  his  deed,  and  he  shall  be  Donnd  l^  the  co- 
venants.   Co.  L.  2S1.  a.    Vide  post,  (C  2.) 

So,  if  there  are  mutual  covenants  oetween  A.  and  B.  of  the  one 
part,  and  C.  and  D.  of  the  other,  and  B.  does  not  seal ;  yet  covenant 
lies  by  him,  against  C.  and  D.  upon  this  deed.  R.  2  Rol.  22. 1.  35. 
For  he  is  named  a  party  to  the  d^,  and  C.  and  D.  covenant  with  him. 

(A  3.)  Delivery :  —  What  shall  be  a  delivery. 

So  delivery  is  essential  to  a  deed;  for  it  is  not  a  deed  without 
delivery,  though  it  be  sealed.  Co.  L.  35.  b.  2  Rol.  23.  L  40.  45. 
When  a  second  delivery  avails.    Vide  post,  (B  5.) 

But  a  delivery  may  be  made  without  any  words :  (m)  as,  if  he  actually 
delivers  a  writing^  after  sealing  it,  to  the  party,  without  saying  any  tiling. 
Co.  L.  36.  a.     2  RoL  24. 1. 28.  45.     Per  2  J.  DaL  104.  {n) 

If  he  throws  it  upon  the  table,  with  an  intent  that  the  party  shall 
take  it;  and  he  takes  it  accordingly.     R.  Ow.  95.  (o) 

If  he  delivers  it  as  his  deed  into  the  hands  of  a  stranger.  2  Rol. 
24. 1.  42.  (p) 

If  it  be  wrote  in  a  book,  and  he  delivers  the  book.    2  Rol.  25. 1. 20. 

If  a  deed  be  to  A.  for  tlie  benefit  of  B.  upon  a  marriage,  a  delivery  to  ' 
B.  upon  the  day  of  marriage,  saying,  this  will  serve,  and  B.  delivers 
it  to  A.  shall  be  a  good  delivery  to  A.  R.  Dy.  1 92.  b.  2  RoL  24. 1. 1 5.  (q) 

So  a  delivery  may  be  by  words  only,  without  an  actual  delivery  : 
as,  if  tlie  writing  lies  upon  the  table,  and  the  obligor  says  to  the  obligee, 
take  it  up,  it  is  sufiicient  for  you.     Co.  L.  36.  a. 

(m)  That  is,  where  the  delivery  is  to  the  partv  himself,  or  his  authorised  agent,  for 
If  delivered  to  a  Strang,  without  declaring  that  it  is  for. and  in  behalf  and  to  the 
use  of  him  to  whom  it  is  made,  it  seems  that  such  delivery  will  not  be  sufficient. 
4  Cruise,  34.    Touch.  57. 

(«)  LoA.  94a    4  T.  K.  314.    9  Rep.  136. 

(o)  A  lessee  for  years  granted  hb  term  by  deed,  and  sealed  it  in  the  presence  of  the 
erantee  and  several  other  persons.  I'he  deed  at  the  sanic  time  was  read  but  not  de- 
livered ;  nor  did  the  grantee  take  it,  but  it  was  left  behind  in  the  same  place.  The 
opinion  of  all  the  judges  was  that  it  was  a  good  grant;  for  the  parties  cume  for 
that  purpose,  and  peHormed  all  that  was  requisite  for  the  perfecting  it,  except  aa 
actiuu  delivery ;  ana  it  being  left  behind  them,  not  countermanded,  it  should  be  said  to 
be  a  delivery  m  Uw.    Cro.  £liz.  7. 

Qff)  1.  A  deed  may  be  delivered  in  the  absence  of  the  party  who  is  to  take  under  it. 
L.  K.  333.  Vide  S  P.  Wms.  359.  —  2.  Therefore  it  is  no  excuse  for  not  re-assigning 
an  estate,  that  the  party -to  whom  it  was  to  be  re-assigned  never  requested  it. 

(q)  1.  A  joint  obligation  executed  once  only  by  one  obligor  for  himself  and  the 
other,  in  the  presence  and  with  the  authority  of  that  other,  binds  both.  4  T.  R.  313. 
-^  S.  If  A.,  without  authority,  execute  a  joint  and  several  bond  for  himself  and  B.,  and 
sign  it '  A.  and  fi.*,  it  is  available  as  a  several  bond  against  himselL    3  B.  &  P.  J38. 
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Or,  take  it  as  my  deed.     Co.  L.  S6.  a. 

So,  if  it  be  once  delivered  as  his  deed,  it  is  sufficient,  though  he  after- 
wards by  words  explains  his  intent  otlierwise:  as,  if  an  obligation 
be  made  to  A.  and  delivered  to  A.  himself  as  an  escrow  to  be  his  deed 
upon  performance  of  a  condition :  this  is  an  absolute  delivery,  and  the 
subsequent  words  are  void,  and  repugnant.  Dub.  Dy.  34.  b,  Cont. 
Cro.  El.  835.  R.  ace.  Cro.  EI.  520. 884.  Mo.  642.  Semb.  cont  Mo. 
697.  27  H-  8-  12.  b.  Ace.  19  H.  8.  8.  a.  R.  ace.  Hob.  246.  2  RoL 
«6. 1.  45.     R.  9  Co.  187.     Co.  L.  36.  a.     R.  Noy,  6.  (r) 

If  it  be  delivered  as  his  deed,  to  a  stranger,  to  be  adiveied  to  the 
party  up<m  performance  of  a  condition,  it  shall  be  his  deed  presendy, 
and  if  the  par^  obtains  it,  he  mny  sue  before  the  condition  performed. 
2  RoL  25. 1.  30.     R.  per  3  J.  1  Leo.  152. 

So  a  common  seal  fixed  to  the  deed  of  a  corporation  is  tantamount 
to  a  delivery.    R.  2  RoL  23. 1.  50.     Dav.  44.  (5) 

So  a  delivery  bv  a  stranger,  with  the  assent  of  the  maker  of  the  deed, 
is  sufficient.     Perk.  Fait,  1 37. 

(A  4.)  What  not. 

But  if  a  man  throws  a  writing  on  a  table^  and  says  nothing,  and  the 
party  takes  it ;  this  does  not  amount  to  a  delivery,  unless  it  be  found 
to  be  put  there  with  intent  to  be  delivered  to  the  party.  R.  1  Leo.  140. 
Ow.  95.  (0 

So^  if  he  delivers  a  writing  to  A.  to  the  use  of  B. ;  it  is  not  a  delivery 
to  B.  if  it  was  not  delivered  as  his  deed.     2  RoL  24.  L  39. 

(r)  1.  The  deliveiy  of  a  deed  may  either  be  abtolwte^  that  is,  to  the  grantee,  or,  to 
some  person  for  him;  or  condiHonal^  that  is,  to  a  third  person,  to  keep  it  till  something 
is  done  by  the  grantee ;  in  which  last  case  it  is  not  dehvered  as  a  deed,  bat  as  an  es- 
crow, that  is,  a  scrowl  writing,  which  is  not  to  take  effect,  till  the  condition  is  perform- 
ed ;  when  it  becomes  a  good  deed.    4  Cruise,  S5, — S.  Where  a  deed  is  delivered  as  an 
escrow,  it  is  of  no  force  till  the  condition  is  performed,  and  although  the  party  to 
whom  it  is  made,  should  get  it  into  his  possession,  before  the  condition  is  performed, 
yet  be  can  devise  no  benefit  from  it.  Ibid.  Touch.  59.  — 3.  But  if  either  of  the  parties 
die  before  the  condition  b  performed,  and  afterwards  the  condition  is  performed,  the 
deed  becomes  good,  and  will  take  effect  from  its  first  delivery ;  for  there  was  tradiHo 
imchoata  in  the  life  time  of  the  parties ;  et  postea  coruummatio  exitt^iu^  by  the  perform- 
anoe  of  the  condition.    4  Cruise,  Z5.    3  Rep.  35,  b.  —  4.  Where  a  person  who  delivers 
a  deed  as  an  escrow,  has  not  power  or  ability  in  law  at  that  time  to  make  the  deed, 
and  before  the  second  ddivery  ne  attains  such  power,  there  the  deed  ii  void.    But 
where  the  person,  at  the  first  delivery,  has  power  and  abilitv  in  law  to  contract,  but  can- 
not perfect  it  till  an  impediment  be  removed ;  there,  if  the  impediment  be  removed, 
before  die  second  deliveiy,  the  deed  is  good.    Ibid.^ —  5.  If  an  unmarried  woman  de- 
livers a  deed  as  an  escrow,  and  before  the  second  delivery,  she  marries  or  dies;  in  such 
a  case^  for  necessity',  ui  res  magis  valeat  quampereat ;  by  fiction  of  law,  this  shall  be  a  good 
deed  tA  mho.  —  6.  In  the  delivery  of  a  deed  as  an  escrow,  two  things  must  be  attended 
to :  first,  that  the  form  of  the  words  used  in  the  delivery  be  apt  and  proper ;  which  are, . 
**  1  deiivir  this  to  you  as  an  escrow,  to  deliver  to  the  party  as  my  deed,  upon  condition  that 
he  deliver  to  you  80^  for  me,*'  or  upon  any  other  condition  then  mentioned ;  which  mode 
of  ddivery  ought  to  be  taken  notice  ot  in  the  attestation.    4  Cruise,  56.  Touch.  58. 

7.  Secondly,  that  the  delivery  of  the  deed  as  an  escrow,  be  to  a  stranger;  for  if  a 

pcnon  delivers  a  deed  to  the  party  himself,  to  whom  it  is  made,  as  an  escrow,  upon 
certain  conditions,  the  delivery  b  absolute,  and  the  deed  will  take  efiect  immediately; 
nor  will  the  party  to  whom  it  b  delivered,  be  bound  to  perform  the  conditions.  Ibid. 
1  Inst.  36.  a.    9  Rq>.  137.  a.    Infira,  (A  4.) 

(<)  Cro.  Eliz.  167. 

(/)  Vide  supra  (A  3.)  citing  Crov  Eliz.  7. 
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So»  if  an  obligfltion  made  to  two,  be  delivered  but  to  one,  without 
saying  any  thiiig,  this  will  not  avail  as  to  the  other.     2  RoL  24. 1. 1 2. 

So,  if  a  lease  and  letter  of  attorney  be  fixed  together,  and  a  delivery 
be  of  the  letter  of  attorney  only ;  this  does  not  amount  to  a  delivery  of 
the  lease,  though  it  be  actually  put  with  the  letter  of  attorney  into  the 
hands  of  the  party.     R.  2  Rol.  25. 1.  5. 

So,  if  it  be  delivered  to  a  stranger  as  an  escrow  to  be  his  deed  upon 
performance  of  conditions ;  it  is  not  his  deed  till  the  conditions  per-* 
formed,  though  the  party  happens  to  have  it  before.  2  RoL  25. 1. 25.  ifS^ 
Co.  L.  36.  a. 

Or  be  delivered  to  a  stranger  to  keep  till  conditions  be  performed. 
2  RoL  25.  L  40. 

Or,  to  be  delivered  to  the  party,  as  his  deed,  upon  performance  of  a 
conditiMi. 

But  a  delivery  cannot  be  to  the  obligee,  as  an  escrow.     2  Cro.  85-  86. 

So  a  deed,  by  a  corporation  out  of  possession,  containing  a  lease  of 
land  and  a  letter  of  attorney,  is  not  good  under  the  common  seal,  if  the 
attorney  does  not  deliver  it  upon  the  land.  R.  2  RoL  24.  L  5.  R. 
1  Vent  257.  (v) 

(B)  mbat  10  not  f 00cntial. 

(B  1.)  The  name  of  the  party. 

It  is  not  essential  to  a  deed,  that  the  party  subscribe  his  name.  2  Cro. 
640.     Vide  post,  (E  S.)— Capacity,  (B  4.  5.)  —  Grant,  (A  2.) 

And  therefore,  a  variance  in  the  name  subscribed  from  the  name  of 
the  defendant,  does  not  prejudice,  if  it  be  found  that  the  defendant 
executed  it:  as,  if  the  ddendant  be  R.  Erlin,  and  subscribed  his  name 
Erlwin.     R.  Sal.  462. 

(B  2.)  Reading. 

So  it  is  not  necessary  that  the  deed  be  read  before  sealing  and  delivery : 
for  if  the  party  executes  it  without  heariqg,  or  desiring  that  it  may  be 
tead,  yet  it  binds  him.  Dub.  44  Ed.  3. 23.  a.  44  Ass.  30.  2  RoL  28. 
L  15.     Mo.  184.    2Co.9.  b. 

But  an  illiterate  man  need  not  execute  a  deed  before  it  be  read  to  him. 
R.  2  Co.  5.  Manser.     R.  2  Co.  9. 

Qr,  if  it  be  in  Latin.  &c.  before  it  be  read  to  him  in  a  language  which 
he  understands.     2  Co.  9. 

So,  a  blind  man,  though  he  be  well  learned.    1 1  Co.  28.  a. 

So,  if  it  be  agreed  to  execute  a  release  of  a  trespass,  and  the  party, 
instead  of  it,  executes  a  release  of  the  land;  it  does  not  bina  him. 
44  Ed.  3. 23.     44  Ass.  30. 

Or,  if  he  executes  a  general  release.     2  Rol.  28. 1. 10. 

^^,^ .1  -      -      —  — 

(»)  (A  5.)  Form  of  words. -^  1.  Another  circumstance  necessary  to  a  deed  is»  that 
there  be  words  sufficient  to  specify  the  agreement  and  bind  the  narties,  legally  and 
orderiy  set  forth ;  that  is,  there  must  be  words  sufficient  to  signify  the  terms  ancl  con- 
ditions of  the  agreement,  and  to  bind  the  parties ;  which  sufficiencv  must  be  left  to  the 
law  to  determine.  4  Cruise,  30.  —  2.  A  cleed  may  refer  to  any  collateral  authenticated 
writing;  idien  the  term  of  such  writing  will  be  considered  as  incorporated  with  the 
deed.    1  H.  Bl.  254.  ^  3.  Vide  infra,  (2). 

So, 
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So,  if  an  illiterate  man  executes  a  deed  which  is  fabely  read  {x\  6r  the 
sense  declared  different  from  the  truth,  it  does  not  bind  him;  Amd. 
9  H.  6. 59.  b.     2  Rol.  28.  L  5.     R.  2  Co.  9.  b.     Mo.  U8.  184. 

As  if  it  be  read  to  be  upon  a  condition,  when  it  was  absolute.  2  RoL 
28.  L  25.  , 

Or,  to  be  of  51.  penalty,  when  it  was  of  1 0/.  2  Rol.  28. 1.  82.  1 1  Co. 
27.  b. 

Or,  to  be  a  gift  in  tail,  when  it  was  a  feoffment  2  kol.  28. 1.  27. 

So  it  does  not  bind,  if  the  fidse  reading  be  by  a  stranger,  any  more' 
than  if  by  the  par^  to  whom  the  deed  is  ffiven.     R,  2  Co.  9.  b. 

So^  though  it  be  by  a  friend  of  him,  who  executes  it,  without  covin. 
R.  2  Co.  9.  b. 

So,  if  a  man  lettered,  but  blind  by  age,  &c.  executes  a  deed  &lsely 

id«  it  does  not  bind  him.     R.  2  RoL  28.  L  20. 


If  a  feoflBnent,  with  a  letter  of  attorney,  is  &lsely  read ;  it  is  void  for 
both.    2  Rol.  28. 1.  27.     1 1  Co.  27.  b. 

But  if  two  deeds  are  on  the  same  parchment,  and  the  cme  is  truly  read, 
and  the  other  falsely ;  it  binds  for  the  deed  which  was  truly  read.  2  RoL 
28.  1.35.37.     11  Co.27.b. 

So^  if  there  are  two  distinct  clauses  in  the  same  deed,  and  one  is  truly 
ready  and  the  other  not,  it  shall  jbe  good  as  to  the  one.     11  Co.  27.  b. 

(B  »0  Date. 

So  the  date  is  not  essential  to  a  deed :  for.if  it  has  no  date(y),  or  a 
fidse^  or  impossible  date,  the  deed  shall  be  good,  and  shall  take  efiect 
from  the  time  of  the  delivery.  Co.  L.  6.  a.  R.  2  Co.  5.  a.  2  Roi.  2 1 . 1. 4 1 . 
P.  Q.  3  Leo.  100.  Kdw.  34.  b.  R.  YeL  193.  Vide  Mad.  Form. 
InL  30.  J«) 

So»  if  It  has  the  day  of  the  month,  but  no  year  is  mentioned :  for  that 
is  a  void  date.     2  Rol.  27.  1.  22. 

So^  if  the  delivery  be  found  before  or  after  thedate,  the  deed  shall 
be  good:  for  though  the  party  is  estopped  toplead  the  deed  to  be  delivered 
before  the  date,  yet  the  jury  may  say  the  truth.  R.  2  Co.  4.  b.  3  Leo. 
100. 

So,  where  a  deed  has  a  void  date,  it  may  be  pleaded,  that  it  was 
ddivered  at  some  odier  day  than  that  mentioned  in  the  deed.  2  RoL  27. 
L  25.     Yel.  194. 

So,  if  it  be  delivered  after  the  date,  it  may  be  pleaded,  qtiod  pcrjacl^ 
gtren^  dafl^.Maii^etprimodeliberaf  O^.Maiu  R.  3  Lev.  348.  R.  Cro. 
EL  890. 

So  a  deed  with  the  date  of  the  month,  and  year  of  the  king,  shall  be 
gocMl,  though  A.  D.  be  mistaken.     Mod.  Ca.  45. 

{jt)  Unless  it  be  agreed^  by  collusion,  that  the  deed  should  be  read  fake,  on  purpose 
to  make  it  void ;  for  in  such  a  case  it  wUl  Innd  the  fraudulent  party.    9  Atk.  327. 

(5)  In  ibnner  timet  deeds  were  not  dated,  because  the  limitation  of  prescription^  or 
tine  of  memoiy  oftoi  changed;  and  then  it  was  held  for  law,  that  a  deed  bearing  date 
before  the  limited  time  of  prescrifition,  was  not  pleadable.  But  it  became  customary^ 
about  the  time  of  Edward  II.,  to  insert  the  date  in  all  deeds,  which  has  been  practised 
ever  since.   4CniiBe,513. 

(s)  If  two  deeds  bear  date  the  same  day,  and  are  manifestlv  but  one  agreement, 
tfaait  shall  be  presumed  to  be  executed  first,  which  will  support  the  dear  intent  of  the 
parties,    i  Biirr.  60. 
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So^  if  the  year  ot  the  king  be  mistaken.     R.  Sal.  462,  463. 
So  the  clause  in  cufus  rei  testimonium  is  not  necessary.     Co.  L.  6.    R. 
1  Leo.  25. 

(B  4.  a.)  Witnesses. 

So  witnesses  are  not  essential  to  a  deed,  {a) 

Though  the  clause  of,  hiis  testibuSf  continued  in  the  deeds  of  subjects 
till  the  time  of  H.  8.     2  Inst  78.  (b) 

And  was  used  in  the  king's  patents  Temp.  H.  S.    £d.  1  •  2.  and  3.  and 
before.    2  Inst  77.     Vide  Patent,  (B).  (c) 
(B50 

(a)  1.  Their  use  is  to  constitute  evidence  of  the  authenticity  of  the  deed.  —  s.  It 
is  not  necessary  that  the  witness  should  actually  seie  the  party  execute  the  deed ; 
for  if  he  be  in  an  adjoining  room,  and  the  party  after  executing  the  deed  brings 
it  to  him,  tells  him  that  he  has  done  so,  and  desires  him  to  subscnbe  his  name  as  a 
witness,  that  is  sufficient.    S  B.  &  P.  217. 

(b)  In  the  rdgn  of  Queen  Elizabeth,  deeds  were  often  without  witnesses.  In  13  Car.  9^ 
a  counterpart  of  an  old  lease  without  witnesses,  was  allowed  to  be  good  evidence; 
and  Mr.  Justice  Windham  said,  that  he  had  seen  several  deeds  made  in  Queen 
Elizabeth's  time  without  witnesses.    4  Cruise,  96.    1  Lev.  S5. 

(c)  (B  4.  b.)  QmsideratioH.  —  1.  At  common  law,  a  consideration  was'  not  essen- 
tially necessary  to  the  validitv  of  a  deed.  —  S.  lli^s,  in  Plowden,  it  is  said  arguendo^ 
that,  by  the  law  of  England,  there  were  two  ways  of  making  contracts  for  lands  or 
chattels ;  the  one  by  words,  the  other  by  wridng ;  and  because  words  were  often  spoken 
inadvisedly,  and  without  deliberation,  the  law  had  provided  that  a  contract  by  words 
should  not  bind  without  consideration.  But  where  the  agreement  was  by  deed,  there 
was  more  time  for  deliberation  j  for  which  reason  deeds  were  received  as  a  lien  final 
to  the  party,  and  were  adjudged  to  bind  him,  without  examining  upon  what  cause  or 
consideration  they  were  made.  Plowd.  308.  Bac.  Read.  13. —  3.  Thus  where  a  per- 
rson  promised  by  deed  to  give  another  twentv  pounds,  it  was  held  that  an  action 
of  debt  lay  upon  the  deed;  and  that  the  consideration  was  not  examinable;  for  in 
the  deed  there  was  a  sufficient  consideration,  namely,  the  will  of  the  party  who 
made  the  deed.  1 7  Edw.  4.  4.  b.  —  4.  And  modern  opmions  agree  with  this  doctrine. 
3  Burr.  1670.  7  T.  R.  350.  n.  475.  —  5.  Yet  though  a  deed  entered  into  without  any 
consideration  is  valid  at  law  between  the  parties  ;  yet  in  many  cases,  it  is  void  as  to 
strangers.  And  therefore  it  may  be  laid  down  generally,  that  a  consideration  is  nece^ 
saiy  to  render  a  deed  valid  against  all  persons.  4  Cruise,  27.  —  6.  The  court  of 
chancery  too  will  not  lend  its  aid  to  carry  a  deed  into  execution,  unless  it  is  supported 
by  some  consideration.  For  equity  is  remedial  only  (o  those  who  come  in  upon  an 
actual  consideration.  So  that  although  a  voluntary  conveyance  which  is  good  m  law, 
is  sufficient  likewise  in  equity:  yet  a  voluntaiy  defective  conveyance,  which  cannot 
operate  at  law,  is  not  helped  in  equity,  in  favour  of  a  bare  volunteer;  where  there 
is  no  consideration  expressed  or  implied.  Treat.  Eo.  b.  1.  c.  5.  s.2.  2  P.  Wms.  245. 
l.Ves.  J.  54.  Vide iu  Chancery. —  7.  There  must  oe  not  only  a  consideration  in 
equity  as  a  motive  for  relief,  but  it  must  be  a  stronger  consideration  than  what  is  on 
the  other  side.  For  if  it  is  only  equal,  then  the  balance  will  incline  neither  way,  and  tha 
court  will  not  interfere.  Treat.  £q.  Id.  s.  2.  —  8.  Thus  where  there  are  two  con 
veyances,  without  consideration,  of  tiie  same  lands,  the  court  of  chancery  will  not  re 
lieve  the  latter  against  the  former;  so  that  in  such  case,  he  who  has  the  le^  estate  will 
hold  it.  1  Ch.  Hep.  173.  —  9.  There  are  likewise  some  deeds  deriving  their  efiect  from 
the  statute  of  uses ;  namely,  a  bargain  and  sale,  and  a  covenant  to  stand  seised  to  uses ; 
to  the  first  of  which  a  pecuniary  consideration,  and  to  the  second  a  good  consideradon, 
is  absolutely  necesary;  otherwise  they  are  void.  4  Cruise,  27. — 10.  Considerations 
are  of  two  kinds,  civil  and  moral ;  the  first  which  is  usually  called  a  valuable  consider^ 
atiofiy  is  money,  or  any  other  thing  that  bears  a  known  value ;  marriage  also  forms  a 
nduable  consideration.  4  Cruise,  28.— 11.  The  second,  which  b  called  a  good  cott- 
sideratUm,  arises  from  an  implied  obligation;  such  as  Uiat  which  subsists  between  a 
parent  and  child ;  for  children  are  considered  in  equity  as  creditors,  claiming  a  debt, 
founded  on  the  moral  obligation  of  the  parent  to  provide  for  his  child«  Ibid.— > 
12.  The  love  and  afiection  which  a  man  is  naturally  supposed  to  .bear  to  his  brothers 
and  sbters,  nephews  and  neices,  and  hdrs  at  law;  ana  the  desire  of  preferring  and 

preserving 
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(B  5.)  When  a  second  delivery  renders  a  deed  eifectuaL 

If  a  deed  be  intirely  void  at  the  time  of  delivery,  for  want  of  capa- 
city in  him,  who  makes  it,  and  afterwards  the  same  person  attains  a 
oapaci^  to  make  it,  and  then  delivers  the  deed  de  novOf  the  second  de- 
livery makes  it  good :  as,  if  9^  feme  caoeti  delivers  a  deed,  and  after  the 
death  of  her  husband  delivers  it  de  novo.  Vide  Capacity,  (D  2.) 
Vide  ante,  (A  S.) 

So,  if  a  deed  be  cancelled,  and  afterwards  executed  and  delivered  de 
novo,  it  shall  be  good.     2  Kol.  26. 1.  7. 

So,  if  a  man,  who  has  a  capacity  to  make  a.  deed,  but  for  some  impe- 
diment cannot  at  that  time  make  it  effectual,  delivers  the  deed  as  an 
escrow,  to  be  afterwards  delivered  as  his  deed,  and  after  the  impediment 
removed,  it  be  delivered  as  his  deed,  it  shall  be  good :  as,  if  a  disseisee 
makes  a  lease  for  years,  being  out  of  possession,  and  delivers  the  deed 
as  an  escrow,  to  be  afterwards  delivered  as  his  deed,  and  after  posses- 
sion obtained  it  be  delivered  as  his  deed;  it  shall  be  good.  Co.  L. 
48.  b.     Cro.  £L  446.     3  Co.  85.  b. 

Bat  if  a  man  delivers  a  deed  as  his  deed,  and  at  die  time  of  the  deli- 
very has  not  power  to  make  it  efiectual,  it  shall  not  be  good  by  a  se- 
cond delivery  after^the  impediment  removed :  as,  if  a  disseisee  makes  a 
lease,  being  out  of  possession,  and  delivers  it  as  his  deed,  it  clumot  be 
a  good  lease  by  a  new  delivery  after  the  possession  recovered. 

So,  if  a  deed  of  confirmation  of  the  estate  of  the  lessee  be  delivered 
before  a  lease  executed ;  it  cannot  be  good  by  a  delivery  de  novo  after  .a 
lease  made. 

So»  if  a  man,  who  has  not  capacity  to  make  a  deed,  delivers  it  as  an 
escrow  to  be  afterwards  delivered  as  his  deed,  and  afterwards  attains  a 
capacity,  and  then  the  deed  is  delivered ;  it  shall  not  be  good,  for  this 
relates  to  the  first  delivery:  as,  if  «n  infant,  /erne  covert,  &c.  delivers  a 
deed  as  an  escrow,  and  after  full  age,  death  of  the  husband,  &c.  it  is 
delivered  as  a  dead.     R,  Cro.  El.  446.     S  Co.  35. 

So,  if  it  was  delivered  at  first  as  his  deed,  by  one  whose  deed  is  not 
void,  but  voidable  only,  as,  by  an  infant,  by  duress,  &c.  it  shall  not 
be  good  by  a  delivery  de  novo  at  full  age,  when  at  large,  &c.  2  RoL 
26.1.10.15. 

(C 1.)  DceD  hiDcntcD^ 

Every  deed  is  indented,  or  poll. 

When  a  deed  is  indented  it  shall  be  said  to  l}e  an  indenture,  though 
tiie  words,  this  indenture,  &c.  are  wanting.  Co.  L.  229.  a.  (d) 
2  Inst  672.  R.  5  Co.  20.  b. 

But 

prescnring  his  name  and  family,  are  also  held  to  be  good  considerations.  Ibid. 
— 13.  The  payment  of  a  man's  debts  is  deemed  a  good  consideration ;  as  every  man  is 
under  a  moral  obligation  of  satisfying  his  lawful  creditors.  Ibid. —  14.  A  consideration 
too  is  either  exoress  or  implied.  An  express  consideration  is  where  the  modye  or 
inducement  of  tne  parties  to  a  deed,  is  distinctly  declared.  Treat.  £q.  b.  1.  c.  5.  s.  I. 
— 15.  A  consideration  is  implied,  where  an  act  is  done  or  forborne  at  the  request  of 
another,  without  any  express  stipulation ;  in  which  case  the  law  presumes  an  adequate 
compensation  for  the  act  of  forbeeurance,  to  have  been  the  inducement  of  the  one  party, 
and  the  undertaking  of  the  other.    Ibid.  ^ 

(ji)  The  Annotator  subjoins,  that  before  the  indenting  of  deeds  came  into  use, 

when 
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But  tfae  words,  this  indenture,  &€•   do  not  Di«ke  an  indenture    if 
the  deed  be  not  indented.     Co.  L.  229.  a.  143.  b.  (e) 

Indented  deeds  began  to  be  used  Te^ip.  R.  1.  John,  or  H.  2.  and 
were  common  Temp.  H.  3.  Mad*  Form.  Int.  29.  {/) 

An   indenture  may  be   indented  at  the  top  or   side.      Co.   L. 
299.  a.     . 

An  indenture  is  bipartite,   tripartite,  quadrupartite,  &c      Co.  Xi. 
229.  a.  (g)  . 

And  every  part  of  the  indenture  b  of  as  great  efiect  as  all  the  parts 
together.    Lit.  S.  370.  (h) 

And 


when  there  were  more  pardes  than  one  interested  in  them,  there  were  as  many  parts 
of  them  taken,  as  there  were  parties  interested,  and  one  port  was  delivered  to  each  of 
the  parties:  these  multiplied  parts  were  called  charke  paricUg^  or  paricoUB.  The 
charke  paricUe^  or  paricoUe,  were  superseded  in  a  great  measure,  by  the  cbarUe  partitas. 
One  part  of  the  chiarUe  patiiUB  was  written  on  a  piece  of  vellum  or  parchment  be- 
ginning about  the  middle  and  continuing  to  the  end  of  each  side.  This  prevailed  as 
early  as  the  times  of  the  Saxons,  as  appears  by  the  will  of  ^thdwyrd,  a  nobleman  of 
Kent,  dated  in  958;  by  that  of  prince  iEthelstan,  eldest  son  of  king  Ethelred 
the  second;  bv  a  charter  of  archbuhop  Eadsi,  made  about  the  year  1045;  and  hy 
other  Saxon  documents  preserved  in  the  library  of  Mr.  Astle;  in  all  which  the  parch- 
ments are  cut  in  straight  lines.  Straight  lines  continued  to  be  generally  used,  till  the 
latter  end  of  the  reign  of  kin^  Heniy  the  third.  Afterwards  the  cut  throu^  the 
parchment  was  made  in  a  waving  or  undulating  Une;  and  the  practice  of  writing  an 
intermediate  sentence,  or  drawing  an  intermediate  fi^;ure,  was  generally  disused,  and 
the  word  cyrographum  adopted.  In  process  of  time  it  became  the  practice,  to  indent 
this  line  in  small  notches  or  angles.  This  practice  began  with  the  lawyers,  as  early  as 
the  reign  of  king  John ;  but  was  not  adopted  bv  the  ecclesiastics  till  a  much  later 

C'od.  This  made  the  intermediate  writing  or  mrawinff  unnecessary ;  and  it  seems  to 
3  been  abandoned'about  the  rei^  of  ^dward  the  Uiird.  But  the  practice  of  in- 
denting deeds  in  the  intermediate  Ime,  remained  in  use  till  the  close  of  the  fourteenth 
century ;  it  then  seems  to  have  declined :  yet  the  practice  of  cutting  a  waving  or 
undulating  line  at  the  top  of  the  parchment,  on  which  every  deed  that  is  not  a  deed 
poll  is  written,  has  ever  since  continued.  If  the  deed  contams  more  than  one  skin  of 
parchment,  only  the  first  skin  of  parchment  is  indented.  Foreign  diplomadsts  con- 
tend, that  when  the  parchment  on  which  a  deed  is  written,  is  cut  through  the  inter- 
mediate word  or  figure  in  a  straight  line,  it  is  properly  called  chirogra^tm:  that  when 
it  is  cut  through  the  intermediate  word  or  figure  m  a  waving  line,  it  is  properly  called 
eharta  undtilatoria  ;  and  that  it  is  then  only  properiy  called  charta  mdetUa^  or  mdenturOf 
when  it  is  cut  through  the  intermediate  word  or  figure  in  a  waving  line,  and  that 
waving  line  is  indented  or  notched  in  the  manner  abovementioned.  But  with  us, 
every  deed,  the  top  of  which  is  cut  in  the  undulating  or  waving  manner  above- 
mentioned,  is  called  an  indenture.  He  refers  to  Mr.  Madox's  preface  to  his  Formuiare, 
and  the  Nouveau  Traits  de  Diplomatique,  torn.  i.  351. 

(e)  1.  Accordingly  in  Stiles's  case,  where  a  deed  was  produced  as  an  indenture, 
wluch  was  not  indented,  banning  with  the  words  /uec  mdenturoy  it  was  adjudged, 
that  it  was  not  an  indenture,  although  it  was  in  two  parts ;  fi^r  the  words  of  a  deed 
cannot  mal;e  it  indented ;  but  to  the  making  of  an  mdenture  there  ought  to  be  a 
manual  act  of  indenting  the  parchment  or  paper.  S  Rep.  20.  — >  2.  It  is  afiurmed  by  Sir 
Henry  GwOlim,  that  if  only  the  form  of  indenting  the  parchment  or  paper  be  wanting, 
this  is  not  material ;  smce  it  mkht  even  be  done  in  court.  4  Bac.  Abr.  51. 

(/}  Some  deeds  must  be  indented,  to  be  valid  for  the  purposes  for  which  they  are 
used,  as  bargains  and  sales  by  the  stat.  27  H.  8.  c.  16.;  leases  by  persons  seised  in 
tail  in  right  of  their  wives,  or  ecclesiastical  persons,  by  98  H.  8.  c.  28. ;  a  bargain  and 
sale  of  a  Dankrupt's  estate  by  19  Eliz.  c  7.   Vide  eriam,  49Eliz.  c  18 

(g)  1 .'  And  that  part  or  copy  which  is  executed  l^  the  grantor,  is  usually  called  the 
wrigiud:  the  rest  are  called  c<nmterpari$.  2  Comm.  c.  20.  s.  1.  —  2.  Though  the  use 
now  18  for  all  the  parties  to  execute  every  part,  which  makes  them  all  origmals. 
Ibid. 

(h)  1.  The  counterpart  of  a  deed  has  been  admitted  to  be  suffident  evidence  of  such 

deed; 


Deed  indented.  269 

w  I 

And  all  the  parts  are  but  one  deed  in  law/    Lit  S.  S70» 

(C  2.)  Who  are  parties  to  it. 

If  one  party  (i }  executes  his  part  of  an  indenture,  it  shall  be  hi» 
deed,  though  the  other  does  not  execute  his  part.  R.  Cro.  £L  212. 
Co.  L.  229.  a.     Vide  post,  (D  2.) 

So,  if  an  indenture  be  between  A.  and  B.  of  the  one  part,  and  C. 
and  D.  of  the  other,  whereby  an  estate  is  granted  to  C.  and  D.  and 
there  are  covenants  to  A.  and  B.  by  them ;  though  D.  does  not  seal,. 
if  he  agrees  to  the  deed,  he  shall  be  bound  by  we  covenants.  Vide 
ante,  (A  2.) 

So,  though  B.  does  not  seal,  A.  and  B.  may  have  covenant;  for  B.. 
is  named  a  par^.    Vide  ante,  (A  2.) 

So,  if  a  de6d  between  A.  on  the  part  of  B.  of  the  one  part,  and 
C.  of  the  other,  and  C.  agrees  to  pay  so  much  to  R  without  saying 
with  whom  he  agrees;  B.  though  a  stranger,  may  maintain  an  action 
thereon  against  C.    Dub.  S  Lev.  139« 

So,  if  a  deed  does  not  mention  any  parties  in  the  beginning,  but 
says,  it  is  agreed,  that  a  horse  shall  run,  &c.  In  witness  whereof  we 
have  set  our  hands  and  seak,  and  A.  and  B.  sign  and  seal  it;  they  are 
parties  to  it,  and  the  one  shall  have  oovenant  against  the  other.  R« 
1  Sal.  214. 

So^  if  a  deed  be  between  A.  and  B.,  whereby  it  is  agreed,  that  D» 
shall  do  all  on  his  part,  and  D.  seals  and  delivers  it,  he  is  a  party;  and 
if  he  does  not  do  all  agreed  on,  covenant  lies  against  the  covenantor.. 
Semb.  l%o.  59. 

So^  if  a  demise  be  by  A.  to  B.  by  deed  between  A.  and  B.,  and  after- 
wards C.  adds,  that  he  covenants  uiat  B.  shall  pay  his  rent,  &c.  and 
signs  the  deed;  covenant  lies  against  C,  thou^  he  was  not  a  party  to 
the  original  deed.     R.  Carth.  76. 

But  if  a  charter^par^  be  between  A.  and  other  owners  of  a  ship,  of 
which  B.  is  master,  of  the  one  part,  and  C.  of  the  other,  whereby  A. 
covenants  with  B.  and   C.,  and  also  C.  covenants  with  A.  and  B. 
Though  B.  executes  the  deed,  yet  he  is  not  a  party,  and  cannot  reJease- 
oovenant  by  A.  against  C.     R.  2  Rol.  22.  1.  20.  {k) 

So  a  man  cannot  be  por^  to  a  deed,  if  he  be  not  named  therein:  as, 

dbed;  and  a  conveyance  decreed  accordingly.  Prec.  Ch.  116.  —  s.  If  there  happens 
to  be  any  ▼ariance  between  the  indenture  and  counterput,  it  shall  be  taken  as  the 
deed  of  toe  grantor  happens  to  be,  and  the  other  shall  be  intended  only  the  mi^ririon 
of  the  writer.    Finch's  Law.  109. 

(i)  1.  The  parties  to  a  deed  are  either  active  or  passive.  Those  who  grant,  de- 
■use,  or  rdease,  are  the  active  parties,  and  are  caUed  the  grantors,  lessors,  and  i^ 
leasois,  those  to  whom  the  subject  b  granted,  demised,  or  released,  are  the  passive 
parties  and  are  called  the  grantees,  lessees,  or  releasees.  4  Cruise,  315.  —  2.  If  several 
pcfsoDS  join  in  a  deed  some  of  whom  are  capable  of  conveying  or  taking,  and  others 
incapable,  it  shall  enure  and  be  construed  as  the  deed  of  those  onl^  who  are  capable 
of  conveying,  and  to  tliose  onl]^  who  are  capable  of  taking ;  for  the  mcapadty  of  some 
of  the  parties  will  not  render  it  faivalid,  as  to  those  who  are  capable.  Ibid,  i  Inst. 
45.  a.    Touch.  81. 

{k)  A  deed  mUrpartegj  is  only  available  between  those  who  are  parties  to  it,  and 
their  privies.  Hence  a  deed  between  A.  of  the  one  part,  and  C.  of  the  other,  whereby 
A.  agreed  to-amml  certain  claims  which  he  had  i^gainst  B.  cannot  be  pleaded  by  B.  in 
an  action  apunst  him  fay  A.  brought  to  enforce  tnose  claims.    9  M.  «S.  308. 

if 
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if  it  be  agreed  between  A.  and  B.  that  A.  being  arrested  shall  go  at 
large  upon  his  note,  whereby  he  writes,  I  engage  to  return  to  the 
custody  of  D.  such  a  day ;  B.  is  not  a  party,  nor  can  have  covenant 
upon  Uiis  note,  though  it  be  signed  and  sealed  by  A.     R.  1  Sal.  197. 

(D  1.)  DeeD  polL 

A  deed  poll  is  every  deed  not  indented.     Co.  L.  229.  a. 

And  if  a  deed  is  pleaded,  it  shall  be  intended  to  be  poll,  if  it  be  not 
mentioned  to  l>e  indented.     Co.  L.  229.  a. 

If  a  deed  poll  between  A.  and  B.  be  delivered  by  A.  to  B.  and  after- 
ward delivered  by  B.  to  A.  either  of  them  who  has  it  in  his  hands  may 
maintain  an  action  thereon :  for  the  re-delivery  does  not  avoid  the  deed. 

R.  Cro.  EL  483. 

So,  if  A.  by  deed-poll  agrees  to  pay  so  much  to  B.  he  shall  main- 
tain an  action  upon  it,  though  he  be  a  stranger,  and  did  not  seal  it. 
3  Lev.  140. 

(D  2.)  Who  shall  take,  though  not  a  pa;rty. 

None  shall  take  a  present  interest  by  a  deed,  if  he  be  not  a  party  to 
it.     Co.  L.  231.  a.     Vide  ante,  (C  2.) 

So  a  party  to  a  deed  cannot  covenant  widi  one,  who  is  a  stranger  to 
the  deed.     Per  Holt,  Carth.76.  (/) 

But  a  man  m^  take  l^  way  of  remdnder,  though  he  be  not  a  party  to 

the  deed.    Co-  L.  231.  a.  r.  ..    ,/. 

As,  if  by  deed  between  A.  and  B.  only,  A.  conveys  to  B.  for  life,  or  m 
tail,  remainder  to  D.  for  life,  in  tail,  or  in  fee ;  D.  shall  take  the  remain- 
der' though  he  be  a  stranger  to  the  deed.     Co.  L.  231 .  a. 

So,  if  a  lease  be  to  B.  for  years  if  A.  so  long  lives,  and  that  it  remain 
to  D.  for  years,  to  commence  after  the  death  of  A.  it  shall  be  a  good  re- 
mainder to  D.  though  no  party.     R.  Ray.  142. 

•  (t)  1  That  is  in  the  ctoe  of  a  deed  inter  partem ;  which,  in  one  sense  every  contract 
is.  since  none  can  be  valid  to  which  there  are  not  proper  sides  or  parties ;  but  this  ex- 
nression  has  a  technical  sense,  and  means  an  agreement  professing  in  the  outset,  and 
before  the  stipulations  are  introduced,  to  be  made  between  such  and  such  persons;  as 
thus.  'This  deed  concluded  on  the  1st  day  of  January,  I8«l,  between  A.  of  the  one 
Dwrt  and  B  of  the  other,'  —  2.  The  effect  of  such  an  introduction  is  veiy  great  mdeed, 
itbdnir  a  solemn  declaration,  that  all  the  covenants  comprised  in  that  mstrument,  are 
int^^  to  be  made  between  those  parties  and  none  others.  Insomuch,  that  should  a 
stiDukaon  be  found  in  the  body  of  the  deed  like  this,  •  And  the  said  A.  covenante  with 
J  a.  to  oav  him  20/.'  the  words  •  wth  J.  S.'  are  inoperative,  unless  to  denote  for  whose 
benefit  Se  stipulation  is  made,  bdng  in  direct  contradiction  to  what  had  been  pre- 
viouslv  declared,  and  B.  idone  can  sue  for  non-payment :  a  consequence  of  the  maxun, 
that  where  two  opposite  intentions  are  expressed  in  one  contract,  the  first  in  order 
shdl  be  preferred.  8  Mod.  1 16.  Carth.  sup.  l  Show.  58.  5  Lev.  158.  -  5.  Where 
there  are  more  sides  to  a  contract  inter  partes  than  two,  as  where  made  between  A.  of 
thefirst  part,  B.  of  tiie  second,  and  C.  of  the  third,  there  is  no  objection  to  one  coven- 
antinff  wS  wiotiier  in  exclusion  of  die  third.  In  such  case,  the  introduction  must  not 
be  omstnied  to  declare,  tiiat  every  provision  of  the  deed  is  made  between  all  alike; 
but  rather  that  some  are  concluded  with  this  person,  some  with  that :  and,  mdeed, 
chiefly  for  this  end,  were  the  contractors  divided  into  more  sets  than  two.  On  the 
ffther  hand,  the  introduction  must  not  recdve  this  force,  that  some  provisions  are  made 
wkTor  bv  one  party,  swne  by  or  with  anotiier,  and  none  with  or  by  two  jomdv ;  so 
5wt  ^o  may  ^v^ant  with  tiie  tiiircL  and  vice  versd  Vide  Dyer  337.  pi.  39. 
3Taunt  87  &c.  —  4.  Indenting  a  deed  (in  the  usual  form)  only  multiphes  the  copies, 
and  has  not"tiie  eiect  of  making  it  a  contract  inter  partet,    3  Lev.  139.       _  * 

•    (hi J  i^pe 
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(E)  Cbe  pnrts  of  n  DreD. 

(El.)  Recital- 

A  deed  may  be  good,  though  It  hai>  not  formal  parts. 
A  recital  [m)  is  not  an  essential  part  of  ii  deed,  (n)  for  it  may  explain 
tbe  intent,  or  may  be  repugnant,  (o)     Per  Holt,  3  Ca.  Ch.  101 .  (/;) 

(E  2.)  Indorsement,  &c.  {q) 

A  thing  subscribed  after  the  words,  in  ctyus  ret  testimonium^  or  in- 
dorsed, may  amount  to  a  covenant  or  defeasance ;  but  is  no  part  of  the 
deed :  (r)  as,  if  a  bill  or  note  for  10/.  be  subscribed.  Memorandum  that 
he  is  not  to  pay  the  10/.  till  he  has  recovered,  &c.     R.  2  Brownl.  98. 

So  a  thing  wrote  after,  in  ci^  ret  testimonium  is  no  part  of  the  deed, 
diough  it  was  wrote  before  the  sealing  and  delivery  of  the  deed.  2  RoK 
2S.  1.  20.     R.  Cont.  Mo.  8, 


(m)  1.  The  recital  is  a  narrative- of  such  facts,  deeds,  or  agreements,  as  are  necessary 
to  euilain  the  grantor's  title,  and  the  motives  and  reasons  upon  which  the  deed  was 
founded.    4  Cruise,  317. 

(h)  Althot^h  recitals  are  not  absolutely  necessary,  yet  they  are  now  usually  inserted 
in  all  deeds,  for  the  purpose  of  showing  the  origin  and  derivation  of  the  title,  or  of  stat- 
ing such  €utB  as  are  connected  with  or  relate  to,  the  subject  matter  of  the  deed. 
4  Cruise,  J17. 

M  1.  Amisredtal  of  a  former  grant  will  not  invalidate  a  deed;  nor  will  a  misrecital 
of  tne  estate  of  the  grantor  in  the  land.  Hob.  128.  3  Leon.  155.  Cro.  Jac.  1S7. 
Skin.  543.^ — 2.  And  Lord  Coke  laid  it  down,  that  a  recital  does  not  conclude, 
becmise  it  is  no  direct  affirmation.  1  Inst.  352.  b.  —  3.  But  it  has  been  since  held,  that 
though  a  person  shall  not  be  estopped  by  a  ^neral  recital,  yet  he  mav  be  estopped  bv 
the  recital  of  a  particular  fact.  For  where  it  was  recited  in  the  condition  of  a  bond, 
that  the  obligor  nad  received  divers  sums  of  money  for  the  obligee,  which  he  had  not 
brought  to  account,  but  acknowledged  that  a  balance  was  due  to  the  obligee ;  it  was 
held,  that  the  obligor  was  estogiped  to  say,  that  he  had  not  received  any  money  for  the 
me  of  the  oUi^ee.  Willes,  9.  —  4.  Where  it  can  be  proved,  that  a  deed  was  actually 
executed,  and  u  lost,  the  recital  of  it  in  another  deed  is  evidence  of  it.    6  Mod.  45. 

(p)  1.  If  there  is  any  mistake  in  a  recital,  that  part  of  the  recital  in  which  the  mii- 
take  is,  shall  be  rejected.  —  2.  Thus,  in  an  awara  under  a  submission  by  bond,  if  the 
orbttrators  ofEsr  to  recite  the  bond  and  mistake  the  date  of  it,  the  mistatement  shaU 
be  rejected. 

(q^  After  the  recitals  comes  the  witnessing  part,  which  begins  with  an  account  of  the 
eonsideFBtion,  and  if  it  be  a  pecuniaiy  one,  the  payment  of  it  is  mentioned,  and  the 
jSTBtttor  ad^nowledges  the  receipt  of  it,  and  releases  the  ^nntee  from  the  payment  of 
it.  And  it  is  also  usual  to  indorse  a  receipt  for  the  consideration,  where  it  is  pecuni- 
ary, on  the  back  of  the  deed,  which  should  be  signed  by  the  party  who  receives  the 
money.    4  Cruise,  318.    2  Atk.  478.    3Atk.  112. 

(r)  1.  An  indorsement  of  the  same  date  as  the  deed,  and  made  before  its  exe- 
cution, must  be  taken  as  part  of  the  deecHtself.  4  M.  &  S.  30.  6  T.  R.  737.  -^  2.  And 
when  a  bond  was  conditioned  that  the  obligor  should  indemnify  the  obligee  from 
all  soms  which  he  should  pay  upon  the  obligor's  account,  and  before  the  bond  was 
executed  a  memorandum  was  indorsed  on  it,  that  the  obligee  undertook  not  to  sue 
upon  the  bond  until  after  the  obligor's  death ;  the  bond,  it  was  held,  was  not  payable 
by  the  obligor  himself  but  only  by  his  representatives  after  his  death.  8  T.  K.  483. 
—  3.  But  where  an  indorsement  was  made  upon  a  deed  after  its  execution,  '  that  the 
lenee  should  not  be  dispossessed,  but  should  have  the  land  from  the  day  of  the  indorse- 
ment until,  &C.,  being  a  day  beyond  the  term  granted  by  the  deed ;  it  was  held,  that 
the  memorandum  had  no  force  whatever :  it  could  not  operate  to  take  from  the  lessor, 
the  power  of  determining  the  first  lease,  not  being  by  deed ;  and  it  did  not  operate  as  a 
surrender  of  the  former  lease  and  the  creation  of  a  new  one,  that -being -obviously 
against  the  intention  of  the  parties,  since  then  a  lease  with  rent  and  covenants  should 
be  exchanged  for  one  without.    4  M.  &  S.  30. 

But 
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But  if  words  are  wrote  upon  the  back  for  want  of  room  within 
the  parchment,  they  shall  be  part  of  the  deed.    2  Rol.  22. 1.^47. 

So,  if  a  condition  be  indorsed  iipon  an  obligation,  &c.  it  shall  be 
good ;  for  it  goes  in  defeazance.     2  Rol.  22.  L  50. 

So,  if  under  the  condition  words  are  wrote,  and  that  they  shall  be 
parcel  of  the  condition ;  this  makes  the  words  part  of  the  condition. 
2Rol.23. 1. 15. 

So,  if  there  be  a  memorandum  wrote  under,  that  the  sum  in  the 
condition  shall  not  be  paid  till  such  a  contingency,  without  more. 
R.  2  Rol.  2S.  1.  5. 

Or,  a  memorandum  indorsed.    R.  Mo.  679. 

(E,3.;  The  premises :  — When  the  parties  are  well  described. 

The  ofBce  of  the  pren^ises  of  a  deed  is  to  ascertain  the  parties,  and 
the  lands,  &c.  conveyed.     Co.  L.  6.  a. 

The  proper  description  of  the  party  is  by  his  christian  and  sur- 
name.   Vide  Capacity,  (B  4,  5.)  —  V4de  ante,  (B  1.)  —  Grant,  (A  2.) 

So  he  may  be  described  by  his  name  of  office,  or  dignity. 

So,  if  a  man  executes  a  deed,  and  his  addition  be  mistaken,  (s) 
this  shall  not  avoid  the  deed :  as,  if  A.  B.  junior  executes  an  obli- 
gation by  the  name  of  A.  B.  senior.      R.  1 3  H.  4.  4.  b.    2  Rol.  2 1  • 

ni5. 

So,  if  his  surname  be  mistaken :  as  A.  Bosom,  for,  A.  Bozom. 
14  H.4..d0.  h.     2  Rol.  21. 1.  19. 

Or,  if  it  be  totally  different:  for  a  man  may  have  two  surnames. 
3  H.  6.  25.  b. 

So,  if  a  deed  be  executed  by  A.  and  subscribed  by  his  christian 
and  surname,  but  in  the  ingrossing  his  christian  name  is  left  blank, 
yet  it  shall  be  good.     R.  2  Cro.  261 .  (t) 

So,  if  a  man  be  baptised  by  one  name  and  known  by  another,  a 
grant  by  the  name,  by  which  he  is  known,  shall  be  good.  2  RioL 
48.  B.  (ii) 

So,  if  Jane  B.  makes  a  lease  by  the  name  of  Joan,  it  shall  be  good. 
R.  2  Rol.  42.  1.  50. 

But  if  Edmund   executes  a  deed  in  which  he  is  named  Edward, 


(is  Mistakes  in  the  description  of  the  pardeg  will  not,  unless  very  sross,  make  a 
deed  Toid;  for  if  the  descrmtiony  however  imperfect;  is  sufficient  to  distinguish  the 
person  described  from  all  otners,  it  will  be  good.  Nihil  constat  error  nommU^  cum 
de  corpore  cofutat,    4  Cruise,  314. 

(t)  1.  A  wife  u  a  good  name  of  purchase  without  a  christian  name.  1  Inst. 
3.  a. —  S.  And  so  it  is  it  a  christian  name  be  added,  and  mistaken;  for  uti/eper  mutUe 
tumeUiatHr.  Ilnd.-^9.  But  if  an  ordinaiy  person  grant  by  his  surname  only,  without 
any  name  of  baptism ;  or  bjr  his  name  of  baptism,  without  any  surname ;  in  these  and 
the  like  cases,  the  deed  vnll  be  void  for  uncertainty ;  unless  there  be  some  other 
matter  in  the  deed  to  help  it;  or  somethina  done  after  to  supply  Uie  defect.  lUd. 
—  4.  A  person  to  whom  an  ptate  in  remainder  is  limited,  may  be  descrilied  in  a  deed, 
without  mentioning  either  his  christian  or  surname ;  as  if  a  remainder  is  limited,  prtmo^ 
genUo  JiRo,  or  seniori  putro^  of  J.  S.,  it  will  be  good.  And  in  the  usual  limitation  of  re- 
mainders to  persons  unborn,  they  are  necessarily  described  in  this  manner,    ibid. 

(«)  Persons  who  have  several-  christian  names,  as  '  Thomas  Heniy,'  frequently  use 
only  the  fo«t  name,  and  in  that  case,  if  they  are  described  in  the  deed  by  the  first 
name  only,  il  will  be  ^ood.  For  tliis  there  is  an  authority  in  Bracton,  who,  speaking 
of  legal  proocediqgs,  u  which  the  description  of  the  parties  should  be  particidariy 
accurate,  says,  '  Se  guU  bmomhus  futriiy  sine  m  nominejproprio^  unc  vn,  ct^nominey  Uhtd 
nomtn  tenendum  erit,  quo  solet  frequentm  appeUari,    4  Cruise,  3 1 4.    Bract.  1 88.  b. 

and 
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and  he  be  sued  by  the  name  of  Edmund  alias  dkf  £dward|  &c.  h^ 
may; plead  fum  -est  fiutwn^  and  shall  avoid  the  de^*  R.  3  H.  6. 35. 
Pfer  Prisot,  34  H.  6.  19.  b.  2  Rol.-Sil  1.  21.  R-  Dy.  2m  b.  Ow.  48. 
R.  Cra  El.  897.     R.'2  Cro.  558.  640^  (x)  -  — 

Though  he  subscribes  by  his  true  name,  Edmund.  -  -R.  2  Cro.  640. 

Though  the  jury  find  that  Edmund' executed  the  deed.     R.  2  Cro. 

.So»  if  he.be  '^ed  .by'the  name  of' ESdward,  when  Kis'name  was  Ed<» 
mund ;  for  he  majr  plead  non*  est  factum^  though  in  &ct  he  'executed 
the  deed.     Cont.  I)y.  279.  b.  but  diat'is  denied,  ibidem  in  marg. ' 

.  So,  if  a  man  takes  solely  by  the  deed,  a  mistake  of  the  title,  or  addi- 
tion to  the  party,-  shall  avoid  the.  deed:  •  as,  if  a  grant  be  to  A.  B. 
knLzht,  where  he  is  not  a  knight     2  Rol.  43. 1.  30.    • 

Or,  to  A..  B.  .esquire,  where  he  was  a  knight     R.  per  3  J.  Rookby 
cont.  Sal.  561.  (y) 

.  Yetu£:^Edniund;  executes  a  d^. in  which  heis.named  Edward,  and 
is  sued  by^  the  name  of  Edward,  and  pleads  misnomer ;  he  may  be 
estopped  by  the  deed. '  Per  2  J.  Dy.  279.  b.  in  mairg. 

(E  4.)  When  the  lands  are  well  described.  — By  what  names 

i.      .they  pass. 

Tie.  premiBses' ought  to  comprehend  the  certainty  of  the  lands  or 
tenements  to  be  conveyed.    Co.  L.  6.  a.  r  (z)    Vide  Grant,-  (E  1,  &c.) 

Land  is  nomen  generalissimum,  and  comprehends,  all  the  spedea  of 
land.  ,  Co/  L.  4.a.    Vide  Ghrant,  (E  3.) 

*  If  a  man  possessed  of  a  term  for  years,  by  indenturerrecitkig  the  temiy 
giants  all  the  .said  lands  to  A.,  his  executors  and  assign^;'  the  whole 
term  passes,  without  more.     R.  Skin.  542.  ^ 

If  the  descriptiSn  of  the  tenements  inunted  comprdiends  several  par- 
ticiilars  and  circumstances  in  the  same  sentence,  all  ought  to  be  truei^ 
otheninse  the  grai^t  will.  be.void:.as,\if  a  man  conveys.. all  hiatena^* 
mentsin  the  parish'of  B.  in  thetenure  of  A.^  if  they  are]  not  in  thepaijifai 
of  B.  though  they  are  in  the  tenure  of  A'  they  do*  not  paiss;  R.  3  Cth  10^ 
a.  DouAty;    R;Dy:292.b.  ,  .  ' 

.So^  ilhe.oonveys  all  his  tenements  in. the  tenure  of  A.  in  the pao^h  of 
B.,  for  it  is  not  material  that  the  first  part 'of  the  description  is  true,  if 
the  whole  is*  not  so.  R*.  2  Co.  33.  a.  D.'cont  3  Co.  10.  a.  'Ace  Hob. 
171.  ' 

So^  ^T^uTTf  .if  he  conveys  omnta  ilia  messuffgioj  terrasy .  tenementa 
in  tenuraf  A.  B.  &c.  in  W.  when  they  are  in  D.  for,*f7^  refers  to  the 
whole  period.     R.  2  Co.  33.  a. 

(xl  If 'houfe' tie. granted  to  Robert  Earl  of  PemtMX)key  when  his  name  is  Henry;  or 
to  Ueont ^Bbhopof  Nomich^  when  his  name  is  John;  it  will  be  good.  For  hi  these 
and  thelflLe  cases,* no  doubt  or  uncertamty  can  arise;  as  there  can  be  but  oneperaon 
iHfiiig  those  ^dignities;    I  Inst  5.  a. 

(jr)  A  ^Tsnt  to  a  duke's  eldest  son,  by  the  name  of  marquis ;  or  to  the  eldest  son  of 
ft  marqms  by  die  name  of  earl;  et  nc  de  nnutibu»i  would  be  good;  because  of  the 
commoo  courtesy  of  En^and,  and  their  places  in  heraldry.  '  CarUi.  440. 

J  a)  There  was  a  ooriiK  and  also  a  mU  called  Street,' and  a^person  having  lands  in  the 
'of  Street,  and  also  limds  in  the  parish  of  Street,  but  not  within  the  vill  of  Street, 
cjuMBwhl^all  Us  landi  ni  SUeet.*  It  w^  resoWed^:  that  the  lands  in  the  vill  only 
fiBiiWI'tteihbfi  when  8Met  was-naaied  gener^^ It  ip^  be  undentood  of  the  Till 
oii^y.-  sBSL^Abr.  54. 

Voj:.IV%  •  T  Totam 
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Totant  illam  portionem  decimarum  in  L:  eum  omnibus  decimis  ini.  in 
temn-a  J»  C.  when  he  has  not  any  portion,  and  the  other  tithes  in  L.  were 
not  in  tiie  tenure  of  J.  C-     R.  4  Co,.  35.        .  .         * 

If  he  conveys  the  manor  of  D.  in  the  coun^  of  B*  by  bargain  and  sale» 
when  it  lies  in  the  county  of  O.     R.  Dy.  292.  b.  in  marg. 

Qut  if  the  thing  described  is  suffidendy  asceitainei^  it  is  sufficient, 
though  all  the  particulars  are  not  true :  as  if  a  man  conveys  his  house  in 
D.  whicli  was  R.  Cotton's,  when  it  was  Tho.  Ck>tton's.     Hob.  171.  (a) 

Or,  his  house  late  R.  Cotton's  in  D.     R.  Dy.  376.  b. 

If  he  demise^  the  manor  of  D.,  which  manor  is  in  lease  for  such  a  rent ; 
the  demise  is  good,  though  the  r^nt  be  mistaken.  Per  Poph.  2  Cro.  34. 
^  Or,  a  meadow  in  the  parish  of  D.  in  com*  B.  though  it  was  m  com* 
W.     R.  Dy.  292,  b. 

Or,  the  manor  of  D.  in.com.  B.  when  it  was  in  com.  O.,  if  livery  be 
made.     Dy.  292.  b.  in  marg. 

Or  the  commandry  of  S.  in  com.  R.  though  it  be  not  in  com.  R. 
Cro.  JEl.  114. 

So,  if  he  demises  the  tithes  of  seventy*eight  .acres,  and  all  tithes 
praedial  and  personal  belonging  to  the  prior,  &c.  all  which  were  in 
lease  to  M.  The  tithes  pass,  though  not  in  lease :  for  there  was  a  suf- 
ficient certainty  before,  and  therefore  the  words,  all  which,  &c.  shall  be 
taken  as  an  explanation,  not  as  a  restriction.     R.  Cro.  Car.  584.  {b) 

If  he  demises  his  meadows  in  B.  and  D.  containing  ten  acres,  where 
they  contain  twenty  acres ;  all  the  meadows  pass.     Semb.  Sav.  1 14.  (c) 

(E5.) 


(a)  I.  Lord  Bacon  says,  tferitat  nomims  ioUit  errorem  demomtratkmu.  And,  therefore^ 
if  lands  are  described,  in  the  first  instance,  by  their  pnqper  names,  as  the  numor  of 
Dale.;  or  bv  their  abuttals^  as  a  close  of  pasture  bounded  on  the  east  by  Endsdenwood, 
on  the  soutn  by,  &c. ;  or  u  the  general  boundary  is  mentioned,  and  the  grantor  has  no 
dtlier  lands  in  the  same  precinct ;  or  if  the  lands  are  described  bv  their  appendancy  to 
«Cher  lands  more  notorious,  as  parcel  of  the  manor  of  A. ;  in  ail  these  cases,  if  there 

a^  fenoT  in  any  addition  made  to  these  names  or  descriptions,  it  will  have  no  efiect. 
le.  Tra.  102.  —  2.  Thus,  if  a  person  grants  his  close  called  Dale,  in  the  parish  of 
Hiirst,  in  the  county  of  Hants,  and  the  parish  extends  into  the  county  of  Berks,  and 
the  whole  close  of  Eiale  lies  in  the  county  of  Berks;  yet  because  the  parcel  is  especially 
named,  the  falsity  of  the  addition  bindedi  not.  Ibid  105.  Dyer,  376.  —  S.  And 
where  a  lease  was  made  of  all  that  the  fiurm  of  Brosley,  then  in  the  tenure  and 
occupation  of  R.  Wilcox;  which  was  not  the  fact;  Uie  court  said,  that  the  word 
^farm'  had  a  certainty  in  itself;  and  when  the  description  went  farther,  and  said,  in  the 
tenure  and  occupation  of  R.  Wilcox,  this  was  of  no  effect;  for  though  it  was  not  in 
his  occupation,  yet  it  should  pass,  because  there  was  a  certaint;^  in  the  thing  devised, 
VIZ.  the  fiurm  of'^  Brosley ;  and  so  another  certainty  put  to  a  thing  which  was  certaia 
enough  before,  was  of  no  manner  of  effect.  Plowd.  191.  •—  4.  But  if  there  is  an  error 
ID  Uie  princifNal  description  of  the  thing  intended  to  be  granted,  though  there  be 
no  error  in  the  addition^  nothing  will  pass.  Thus,  says  Lord  Bacon,  if  a  person 
grants  icnemenhim  fuum,  or  <mima  tenemerUa  suOj  in  the  parish  of  St.  B.  without 
Aldgate,  where  in  truth  it  is  without  Bishopsgate,  in  tenura  Gulidm  A^  which  is  tnie^ 
yet  the  grant  will  be  void;  because  that  which  sounds  in  /lenomination  is  ialse^ 
whidi  is  the  more  worthy ;  and  that  which  sounds  in  addition  is  true,  which  is  the 
less.  And  though  the  words  in  tenura  GvUehm  A,,  which  is  true,  had  been  first  placed^ 
yet  it  had  been  fdl  one.    Bac  Tra.  105.    3  Rep.  9.    Hob.  171. 

(b)  1.  546. —  2.  Where  the  lands  are  first  described  generally,  and  afterwards  a 
particular  docriprion  is  added,  that  shall  restrain  the  general  words.  Thus  if  a  man 
greats  all  his  lands  in  D.  wluch  he  has  by  the  ah  apd  feoffment  of  J.  S.,  nothiii|$ 
will  paps  but  Unds  of  the  ah  and  feoffinoit  of  J.  S.  But  if  he  had  granted  all  hia 
lands  in  D.  called  N.,  which  was  the  estate  of  J.  S.,  there  the  lands  called  N.  shal} 

IM,  though  they  never  were  the  estates  of  J.  S.    Bro.  Abr.  Grants^  98. 
fcj  t.  The  next  clause  usually  inserted  ih  the  premises  of  a  deed,  Where  the'  fee 

15  simple 


The  parts  6/^a  deed.                        '  Sl/^^- 
.     .  (E  5,)  jException :  —  By  what  words.    .^ 

If  a  man  makes  a  grant  he  may  make  an  excq)tion  (d)  put  of  the', 

rierality  of  the  grant,  by  the  wdrds,  ejpceptisy  salWf  prater^  ^c.    Go, 
47.  a. 

So,  by  the  words,  reserving;  which  has  the  force  of  an  exception,  or- 
saving,  sometimes.    Co.  L.  143.  a.  (0 

So  an  exception  may  be  added,  after  a  limitation  of  an  use,     R.  Ceo*  • 
Car.  4S7.    Jon.  376.  .  , 

(E<).)  The  effect  of  an  exception. 

^  Si  quis  rem  dot  et  partem  retinety  ilia  parSt  quani  retinety  semper  am  e^a| 
erf,  ef  semper  Jiats    Co-  L.  47.  a, 

'  And  therefore,  if  a  leases  a  tenement  reserving  a  house  pro.  propria    • 
usu  et  occupatidne ;  the  house  is  wholly  in  the  lessor,  and  not  demised., 
4  Mod.  11. 

So)  if  the  exception  b^  for  the  use  of  the  lessor  when  he  pleases  to^ 
reside  there,  and  at  other  times  for  the  use  of  the  lessee ;  the  house  is- 
whoUy  excepted  out  of  the  demise^  though  the  latter  words  make  the 
lessee  tenant  at  will.     R.  4  Mod.  12^    Sho.  311. 

If  a  man  lets  his  manor,  exceptis  boscisy  the  soil  shall  be  excepted.* 
Dub.  Ihr.  19.  a.     R.  .5  Co.  11.     Cro.  Et'522.    2  Rol.  455. 1.  15.  (/)  ; 

Soy  it  it  be,  except  woods,  underwoods,  coppices,  &c.  standing  and^ 
growing  u|x>n  the  manor,  with  liberty  of  ingrest,  saving  for  the  botes  or 
the  lessee,  who  covenants  to  make  fences,  except  to  new  coppices :  for 
upon  the  whole  lease  it  appears,  that  the  intent  was  to  except  the  soil. . 
R.  2  Rol.  455. 1.  20.     2  Cro.  487,     Vide  post;,  (E  7.) 

is  conioeyed,  is  *tosether  with  all  deeds,  evidence^  and  wridogs,'  &c.  For 
altEcm^  in  general,  deeds  follow  the  land,  and  a  purchaser  in  fee,  without  warranty,  is 
entitlea  to  them,  though  not  particularly  granted,  yet  it  is  not  amiss  to  insert  thisT 
davscL  And  in  conveyances  to  uses  it  ought  never  to  be  omkted,  becaose  in  that  case 
tbore  is  a  doubt  whether  the  deeds  pass  to  the  releasees  to  uses,  or  to  the  cetttdqueMs^ 
4  Cruise,  327.  1  Rep.  1.  a.  1  Inst.  6.  a.  n.  4.  —  3.  In  Lord  Buckhurst's  case  i(  yri^ 
resolved,  that  if  a  penon  made  a  feoffinent  with  warranty,  by  which  he  was  boun<r 
to  render  in  value,  there,  without  an  express  grant,  the  feoffee  should  not  have  the^ 
cfaarten  that  comprehended  warranty,  upon  wmch  the  feoffor  might  have  hu  warranty 
paramoont.     I  Rep.  1. 

(4  1.  An  exception  in  a  deed  is  that  whereby  the  grantor  excepts  something  out  of 
tlitit  which  he  has  before  granted ;  by  which  means  it  does  not  pass  by  the  grant,  and, 
is  severed  from  the  thing  granted.  Tonch.  77.  —  S.  And  to  make  a  good  exception,' 
the  Allowing  drcnmstances  are  necessary.  —  s.  It  must  be  made  by  apt  words.  Ibid. 
—  4.  T^e  tm^  excepted  must  be  part  of  the  thing  previously  granted,  and  not  of  any 
other  thinig.  Ibid.  —  5.  It  must  only  be  a  part  of^the  thing  granted;  for  if  the  ex- 
oqidon  extends  to  the  whole,  it  will  be  void.  Ilnd.  —  6.  It  must  be  of  such  a  thing 
aa  is  severable  from  the  thinff  j;ranted ;  and  not  an  inseparable  interest  or  incident. 
TkmL  —  7.  It  nmst^  be  such  a  dung  as  that  he  who  excepts  may  retain  it.  Ibid.  —  s.  It 
mnat  be  of  a  particular  thme  out  of  a  gei^eral  one ;  not  a  particular  thin^  out  of  a 
pwtinilar  one.    IHd.  —  9.  It  must  be  certainly  described  ana  set  down.    Ibid. 

(r)  On  a  conveyance  of  premises,  a  ri^t  cannot  be  reserved  to  one  who  has  not  a 
fa^  estate  therein,  so  as  to  enure  otherwise  than  as  a  ^rant ;  and  therefore  the  reserv- 
ation to  a  mortgagor,  who  joins  with  the  mortgagee  m  conveying,  of  a  rij^t  to  dig 
eoaia,  gives  him  no  v»ted  property  therefan,  even  admitting,  contrary  to  the  SK:t,that  it 
would,  had  he  poiseNed  the  legal  ertste.    4£a8t,469. 

(/)  On  a  conveyance  of  property,  the  reservation  to  the  grantor  of  a  right  to  dig 
for  cods,  confers  no  property  tberem  until  obtained  by  hun     4  East,  469 

T  2  (E  7.) 
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(E.  70  When  it  shall  be  void. 

But  Id  eX'oqption  of  a  thing  not  in  esse^  or  not  contained  in  the 
demifle,  is  void.    Co.  L.  47.  a.  149.  a^ 

As»  if  a  lessee  for  years  assigns  his  whole  term,  except  the  trees, 
mineS)  &c.  it  will  be  a  void  exception ;  for  they  were  not  in  his  power. 
5  Co.  12.  b.     Cro.  EL  522.     R.  2  RoL  454. 1.  ult.      ^ 

But  if  a  lessee  for  liie,  or  jrears,  tfmkes  an  under-lease,  except  the 
treesi  it  will  be  agood  ei^ception :  for  be  may  have  trespass  for  cutting 
them  down,  and  is  subject  to  waste  if  they  are  cut  down.  R.  2  RoL 
454. 1.  42. 45. 

So  an  excepd^  of  a  thing  G#rtaai,  out  of  a  thing  particular  and  oer* 
tain,  will  be  void :  as,  if  a  man  leases  twenty  acres,  excepting  one  acie» 
the  exception  is  void.    Co.  L.  47.  a. 

So^  if  he  grants  a  pischary,  saving  jnscharid  sud.    2  RoL  454.  L  2. 

80,  if  he  leases  an  house  and  shops,  except  the  shops.  2  RoL  454. 
1.27.   Dy.  264.b. 

If  he  leases  a  parsonage  with  all  lands,  underwoods,  &c.  except  great 
Vnxfh  wood,  ana  timber;  it  shall  be  void  as  to  the  underwood.  R. 
i  Kd.  454. 1. 25.     Hob.  170. 

tf  he  grants  the  manor  of  B.  with  all  lands  Toputed  parcel  thereof^ 
and  occupied  dierewith,  except  the  manor  of  C.'  if  White-acre  be 
reputed  parcel  of  B.  and  occupied  with  it,  thouffh  in  truth  it  be  parcel 
of  the  manor  of  C,  it  shall  not  be  excepted :  for  it  was  expressly  granted 
before.    R.  2  Rol.  454.  L  SO. 

If  he  grants  his  manor,  except  the  demesnes,  or  services.  Hob.  170. 

Or,  except  wards,  marriages,  relief,  and  courts,  in  a  grant  by  a  sub- 
ject    R.  2  Cro.  176. 

So,  if  a  man  grants  tohan  sUitum  et  interesse  itMm,  except  the  moiety : 
it  shdb  be  void.     2  RoL  455.  L  1. 

Or  assigns  his  whole  term,  except  to  himself  for  his  life ;  for  it  is  re- 
pugnant.   2  RoL  455.  L  5. 

So  ain  exception  of  the  whole  contained  in  the  grant,  &c.  shall  be 
void :  as,  if  A.  releases  all  his  right  to  such  land,  except  that  which  he 
has  by  descent,  when  he  has  the  whole  by  descent;  the  exception  is 
CQDtradictory,  and  void.     R.  2  RoL  454. 1.  5. 

.  80,  if  he  demises  all  his  land  in  B.  except  White-acre,  when  he  has 
nothing  but  White-acre.     R.  2  Rol.  454.  L  20.  Hob.  170. 

Or,  all  his  house,  except  such  a  chamber,  when  he  has  nothing 
but  the  chamber.    Semb.  2  RoL  454.  L  10. 

Or,  all  his  land  in  A.  propter  his  manor  of  B.  and  he  has  nodiing 
in  A.  but  diat  manor.     2  RoL  454.  L  40.     Hob.  1 70. 

So  an  exception  out  of  an  exception  leaves  the  thing  unexcepted. 

So  words  added  to  an  exception  may  qualify  the  force  of  the  words, 
and  explain  the  intent  of  the  exception:  as,  if  a  man  leases  land, 
except  nis  wood,  via.  oak,  ash,  and  crabtrees,  &c.  the  soil  is  not  ex- 
cepted.   Semb.  2  RoL  455.  1 10. 

(E  8.)  Hovf  it  shall  be  construed. 

JBvery  exception  is  the  Act  and  words  of.  the  lessor,  grantor,  &c.  and 
therefore  shall  be  taken  s^rtic^  against  him.     10  Co.  106.  b.  (g) 
^_ •  -  (E9.) 

(g)  1.  A  mervationin  a  dced^  of  hawking  and  hundi^  dom  not  extend  to  tbpotii^ 

1  B.  Moore. 


The  parts  qf  a  deed.  977 

(E  9.)  The  Habendum. 

Tlie  office  of  the  ktAendwn  is  (A)  to  name  the  grantee^  and  linut(0 
die  certainty  of  the  estate.  Co.  L.  6.  a  2  Rol.  65.  I.  95-  9  Co. 
47.  b. 

Asyif  a  man  grants  land  to  A.  habendum  eidem  A.  et  fueredibus  jtltf« 
or,  haredUms  de  corpore  suo,  or,  pro  termino  vita^  vel  annorwn. 

And  if  a  limitation'be  to  A.  habendum  to  the  use  of  hhn  and  tb«^ 
heirs  of  his  body,  it^  will  be  a  good  estate  tail ;  for  it  does  not  operate 
by  way  of  use,  bat  as*  a  limitation  at  common  law.  R.  Cra  Car« 
^Sl.245. 

So  the  habendum  may  abridge  or  alter  the  generality  of  the  prrmifimwi 
Hob.  17K  {k) 

Am 

« 

t 

1  B.  Moofe^  346.  -^  S.  In  a  conveyance  in  fee  of  a  messuage,  &c ;  by  an  exceptioii 
of  all  veins  of  coal  beneath  said  hereditaments,  with  libemr  to  enter  and  sink  pits 
Ibr  getting  ail  suck  coals,  except  as  to  such  lands  as  lie  within  one  hundred  and  nfty  • 
jam  of  said  meaBu«|a>  and  except  any  homestead ;  liberty  is  reserved  to  the  vendor  to 
sfaik  pits  any  whtora  fjKcepi  withm  one  hundred  and  B&y  yards,  &c.  under  any  home* 
ctead.    I5£a8t,44i.. 

(A)  1.  Its  office  is  oidy  to  limit  the  certainty  of  the  estate  granted.  —  S..  Therefore 
no  person  can  take  an  unniediate  estate  by  the  habendum  of  a  deed,  where  he  is  not 
named  in  the  premisei  s  for  it  is  in  the  premises  of  a  deed  that  the  thiiig  is  reaUy 
granted.    sRep.(S^.fu- 

(t)  I.  The  words  inserted  in  the  habentbtm  for  the  purpose  of  shewing  the  quaati^^ 
of  estate  intended  to  be  given,  are  called  words  qf  imiUatumf  in  contradistinction  to 
tbe  words  in  the  frenmes  by  which  the  lands  are  given,  and  which  are  called  taordt  if 
pmrehme.  4  Craisc,a3S.  —  9.  Thus,  Mr.  Feame  says,  in  general,  wonk  of  purckate 
are  thoee  by  which,  taken  absolute^  without  reference  to,  orconoeclicm  with,  any 
oCber  words,  the  estate  first  attaohes.  or  is  considered  as  commencing  in  the  perMm 
4fnr^h^  by  them ;  whilst  words  of  limitation  operate  by  reference  to,  or  connecdon 
with,  other  words,  and  extend*  or  modii^  the  estate  given  by  those  other  words. 
Coot.  Rem*  108.  — 3.  So,  he  observes^  thai  when  the  word  heuf,  Ssc.  operates-  only 
to  expand  an  estate  in  the  ancestor,  so  as  la  let  the  heirs  described  into  its  extent, 
and  entitle  them  to  take  deiivativdy,  through  or  from  him,  as  the  root  of  succesiioa, 
or  person  in  whom  tbe  estate  is  ^considered  as  eonunendng,"  they  are  properly  word* 
of  limitation.  9ut  wh^  they  oo^te  only  to  give  the  estate  imported  by  them  to 
the  heirs  descried,  ongtnally^  aha  as'tne  persons  in 'whom  that  estate  it  considered 
aa  commencing,  and  not  derivativaly  from  or  through  the  ancestor,  they  are  properly 
voids  of  purchase.  Id  107. «-  4.  In  some  cases,  tha  same  words  operate  as  woras  of 
purohase,  and  also  as  words  of  Umitation.  4  Cruise,  333.  —  5.  ^  Thus,  Lord  Coke  say% 
when  a  remamder  ii  limited  to  the  ripht  heirs  of  B.,  it  need  not  be  said,  and  t6 
their  hem;  for  bdng  pbrally  limited,  it  mdudes  a  fee-^u^;  and  yet  it  rttts  but  ia 
ODO  by  pnrahasd.  1  Inst.  10.  a«r-  6.  8o  where  an  estate  is  limited  to  the  heirs  mala 
of  tile  body  of  A.,  the  eldest  fon  of  A.  takes  by  purchase  and  his  male  issue  by 
descent    4  Crdle,  333, 

(k)  1 .  For  where  a  dead  finl  ipe^  in  Beneral  words,,  and  afterwards  deifandi  to 
special  ones,ifthft  ipedal  wor4i  agree  with  the  general  ones,  the  deed  shall  be  tntendai 
aeeonfins  to  the  Ipedil  word!.  4  Cnilse,  531.  %  Rep.  154.  b.  —  9  Thai  where  oo 
ettate  b  mnited  in  the  j^vittuief.  a^d  an  e^tprSM  ektat^  for  yean  is  limited  in  the  Atf> 
beaAm,  ^bas  wfll  ^aaliAr  aoi  dl^dgf  tht  g^Mral  inttbdmetit  of  the  premises,  by  whidh 
estate  &r  life  would  othetwiM  have  paned.    I  last.  183.  a.    sRep.  65. 


B.  8o]f  kndi«Q.Bbrea  in  tb^  pniaUat  to  A.iadlut  )mirt»  habendum  to  kin  aatf 
the  heiif  ofl^  bddy^  he  wl  ifSty  i&U  an  m$iA  VHi  b^oauid  tha  MembM  may 
qiiaS9  and  reiM*  |he  loaivtl  l^pert  of  the  Mid  )i^  dfMp.i54rbk  tBolL 
Akr.6a.^4.  And^vMrafiniiiwmMnj^ 

bis  l^eirs  fcr  three  IvfUj  th^  ham^nk  wai  cdrntnied  «o  aa  te  isrf4ga  the  emM^ 
ghea  in  the  preniste,  to  aa  aitate  for  three  lives.    T.  Jon*  4*  *«•  5.  And  if  a  laaie  bo 

T  3  made 
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Wv  £  A  iiiurjoner  after  three  lives  grants  kis  estate  to  A.  for  life^ 
abr  tte  whed  Uie  three  lives  eacpire;  it  will  be  a  good  grant 
;cnian  far  life.     Hob.  171. 

S.X  S  a  gnnt  be  to  two,  habendum  to  the  one  for  life,  and  afWIiis 
Jbaak  so  the  other  in  fee;  the  one  shall  take  for  life,  remainder  tat 
»f  other.  R.  8  Ed.  3.  59.  b.  2  Co.  55.  b.  PI.  Com.  158.  cont.  but 
ISa  accord.    Aoc.  Hob.  172.     Dv.  126.  b.  > 

If  a  grant  be  to  two  jointly,  tne  habendum  may  limit  a  moiety  to 
^e  one,  and  a  moie^  to  the  other ;  by  which  they  shall  be  tenants 
in  common.  Co.  L.  183.  b.  Cont.  PL  Com.  153.  but  aoc  I69.  a^ 
Vide  Estates,  (K  2.) 

80  a  grant  may  be  to  three,  habendum  to  one  for  life,  remainder  to 
another  £>r  life,  remainder  to  the  third  for  life,  successive.  2  RoL  65. 1.  5(K 
K.  Dy.  160.  b.     Per2J.  Mo.  26.     R.  Dv.  361. 

So  a  inrant  to  A.  habendum  to  him  and  his  wife  for  their  lives  sue* 
cessive,  will  be  a  good  remainder  to  the  wife.  R.  2  Cro.  372.  R.  2  Cro. 
564. 

So,  if  a  grant,  or  feoffinent  be  to  A.  and  his  wife  and  their  heirs^.Aa- 
iendum  to  them  and  the  heirs  of  their  bodies,  without  more :  they  have 
an- estate  tail,  with  a  remainder  expectant  in  fee.  R.  2  RoL  19.  23« 
But  said,  that  it  shall  be  only  an  estate  tail,  without  a  remainder  in  fs^ 
expectant;  for  the  habendum  abridges  the  generalify  of  the  premisses* 
Co.  L.  21.  a.     8  Co.  154.  b. 

So  a  grant  of  rent  to  A.  and  his  heirs,  habendum  to  him  and  his  heirs^ 
to  the  use  of  him  and  his  heirs  for  the  life  of  B.  he  shall  have  only  a  dis-^ 
cendible  freehold.     R.  Mo.  876. 

So,  where  no  estate  is  expressed  in  the  premisses^  the  habendum  may 
frustrate  and  make  it  void ;  as^  if  a  feoffinent  be  to  A.  habendum^  afW 
the  death  of  the  grantor,  for  life ;  the  habendum  makes  the  feofiment  voidi 
for  a  freehold  cannot  commence  in  Juturo.    2  RoL  ^Q.  L  5.     Hob.  17 If 

SW544.  .       ^ 

r 

(E  10.)  Shall  not  be  repugnant.  ! 

'  But  if  the  habetidvm  be  repugnant  to  the  premisses^  (/)  it  shall  b^ 

void( 


made  to  two  persons,  habendum  the  one  moiety  to  the  one,  and  the  other  moiet)^.  t^ 
the  other,  the  habendum  makes  them  tenants  in  common,  whereas  by  the  |)remisef 
they  were  joint^tenants.  1  Inst.  ISJ.  b.  190.  b.  supra.  —  6.  Where  the  premises  004 
the  habendum  of  tf  deed  are  equally  clear,  the  former  will  not  be  controlled  b^f 
the  latter,  but  both  will  be  allowed  to  have  an  operation ;  it  being  a  rule,  that  a  ^ee^ 
shall  be  construed  in  such  a  manner,  as  that  each  part  may  be  effectual,  if  they  can 
ttand  together.  4  Cruise,  552,  ^  7.  Thus  if  lands  are  ^ven,  in  the  premises,  to  ^ 
lierson  and  the  heirs  of  his  body,  habendum  to  him  and  his  heirs,  he  will  take  an  estatf 
^,  with  a  fee  simple  expectant.  S  Rqi.  1 54.  b.  l  Inst.  2 1.  a.  ^  8.  And  where  landf 
were  giyen  to  husband  and  wife,  and  to  their  heirs,  habendum  to  them  and  the  heirs  of 
their  bodies,  it  was  held  that  the  grantees  took  am  estate,  tail  with  a  fee  simple  exr 
peetant.:   CroJac476.  .   ,         ^  .       . 

. .  yj  1.  In  the  case  of  things  which  denve  th«r  effect  from  thp  delivery  of  the 
4eQP»  without,  other  j:eremony,  and  ivliicb  lie  in  graal;  there  tb^  hcA^ndufi^  if.  rer 
pugnatlt  io  .tbe. premises,  Js  void.. .  As  if  a. man.  mntl  rent  or..c<)PV9ion  out  of  hi^ 
.Uodiiin  .the  premisoi  of  »  deed,  to  one  and  his  neirs,  ^f&einW.tQ  the  grantee  fof 

yearsi«»o&  for'Jiife;  the.  Mrodum  is  repugnant  a»d  void;  ft>r  an  eiUt^m  fee  pas^ 

"in 


The  parts  qfa  deed.  «79* 

▼Old :  (m)  as,  if  a  grant  be  of  all  his  term,  habendum  after  his  deatk ;  \h&: 
habendum  will  be  void.     Hob.  171.     R.  Dy.  272.  a.  (n) 

Or,  of  all  his  lands,  to  the  grantee,  his  executors  and  administrators ; 
for  this  passes  the  term.    il.  1  Sal.  346.     Skin.  542. 

If  a  grant  be  by  the  premisses  to  A.  and  his  heirs,  habendum  after  his 
death  to  A.  and  the  heirs  of  his  body ;  A.  shall  take  immediately;  for  a 
freehold  injvturo  cannot  be ;  and  therefore  the  habendum^  being  repug- 
nant to  the  premisses,. shall  be  void.     R.  S  Lev.  389.  (o) 

So  the  habendum  cannot  {p)  enlarge  the  premisses :  (q)  and  therefore, 
if  A.  leases  land  to  B..  for  years,  habendum  Xx>  B.  and  C.  for  life ;  no4 


in  the  premises,  by  the  delivery  of  the  deed,  8  Rep.  23.  b.  —  2.  But  where  a  ceremony 
is  requisite  to  the  perfection  of  t^e  estates  limitea  bv  the  premises ;  and  liothine  more 
than  the  mere  delivery  of  the  deed  is  required  to  the  perfection  of  the  estate  Smlted 
by  the  habendum  ^  there  although  the  habendum  be  of  a  lesser  estlite  than  is  me» 
aoned  in  the  premises^  if  th^  cereniooy  is  not  performed  it  shall  stand.  4  Cmise,  f  50. 
—  -x  A  person  by  indenture  covenanted,  granted,  and  demised,  and  to  farm  let  ce^ 
Cain  lanc»  to  A.  B.,  and  A.  her  son.  and  to. the  heirs  of  the  sdid  A.;  habendum  ta 
them  from  the  date  of  the  same  indenture  until  thfc  end  of  ninety-nine  years :  no 
livery  of  sdsin  was  made.  It  was  resolved,  that  as  livery  of  seisin  yas  necessafy 
to  perfect  the  estate  limited  in  fee,  nothing  would  have  passed  but  an  estate  at 
will,  if  the  deed  had  not  gone  further;  but  as  an  estate  for  years  was  limited  in 
the  habendum^  that  was  good  presently,  by  the  delivery  of  die  deed.  And  so  it 
appeared  to  have  been  the  intention  of  the  parties,  that  the  deed  -should  take  eP* 
Kct  by  the  delivery.    S  Rep,  23^ 

(m)  And  the  grantee  will  take  the  estate  given  in  the  premises.  A  consequence 
of  the  rule,  that  deeds  shall  be  construed  most  strongly  ag^nst  the  grantor,  and 
therefore  that  he  shall  not  be  allowed  to  contradict  or  retract,  by  any  subsequent 
part  of  the  deed,  the  gift  made  in  the  premises. 

(a)  1.  But  where  the  premises  m  a  grant  are  repugnant  to  the  httbendwH^  w.hich 
k  consonant  to  the  intention  of  the  parties,  as  expr^sed  in  the  grant,  the  premises 
so  fiir  as  they  are  repugnant,  shall  be  rejected  as  surplusage^  and  the  habendum 
preferred.  9  Bast,  115.  —  2.  And  therefore  where  a  lease  for  a  year  having  been 
Boade  between  A«  and  B.,  the  rdease,  stating  B.  to  be  a  trmstee  for  C,  granted  the 
premises  unto  C.  in  his  possession  bcong  by  virtue  of  an  indenture  of  lease,  bearing 
<i8te  the  day  before  the  release,  and  to  his  heirs,  habendum  to  B.  and  his  heirs,  to 
such  uses  as  C.  should  appoint;  the  release,  it  was  held,  was  sufficient  to  convey 
the  premises  to  B.,  and  tne  woixls  in  the  granting  part  unto  C,  &c  were  rejectea 
■fi  surplusage.    Ibid. 

(o)  1.  So  if  hinds  are  given  in  the  premises  of  a  deed  to  A.  and  his  heirs,  habendum 
to  K*  for  life;  the  habendum  is  void,  beins  utterly  rq)ugnant  to,  ^nd  irreconcileabl# 
with  the  premises.  Plowd.  153.  —  2.  So  if  the  fjnxit  were  to  two  persons,  habenduiti 
to  the  one  for  life,  remainder  to  the  other  for  life,  it  would  be  void ;  because  by  the 
preouses  the  grantees  were  joint-tenants ;  and  so  the  habendum  would  sever  the  join«> 
tore,  and  make  the  one  to  have  the  whole  during  his  life,  and  the  other  to  have  the 
whole  after  him.    Ibid. 

(p)  I.  But  see  1  Inst.  299.  a.  —  2.  And  it  is  affirmed,  that  where  an  estate  is  given  in 
the  premises  to  the  grantee  for  life,  habendum  to  him  and  his  heirs,  the  habendum  shall 
enlarge  the  preouses,  and  the  mntee  therefore  will  take  an  estate  in  fee.    Ibid. 

(f  )  1.  Notoing  can  be  limitea  in  the  habendum  of  a  deed,  which  has  not  l>een  given  'm 
the  premises ;  because  the  premises  being  the  part  of  a  deed  in  which  the  thing  is 
granted,  it  follows  that  the  habendum^  which  is  oiuy  used  for  the  purpose  of  limiting  the 
certain^  of  the  estate,  cannot  increase  the  gifl;  for  in  that  case  the  grantee  would 
in  fiict  take  a  thine  which  was  never  given  to  him.  4  Cruise,  329.  2  Rol.  Abr.  65, 
Touch.  76.  — '2.  Thus  if  a  person  grants  a  manor,  habendum  una  cum  another  manor, 
et  una  cum  advqcaHone  of  another  manor,  this  is  not  |ood,  because  it  was  not  included 
in  the  premises.  2  Rol.  Abr.  65.  —  3.  But  if  a  thing  is  comprehended  in  the  premises, 
and  has  another  name  in  the  habendum^'  the  habendum  is  good ;  as  if  the  nomination 
of  an  advowson  is  granted,  habendum  the  advowson,  it  is  good,  though  it  vajite  in 
i  for  it  is  one  and  the  same  thing.    Plowd.  157. 

T  4  thing 
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thing  passes  to  C,  nor  shall  B.  have  ati  estate  .but  for  his  own*  life^ 
JoiL  310.  (r) 

*    .     ■  * 

(F)  When  a  oeeD  stball  bk  abotDeo* 

(F  1.)  By  razure,  interlineation,  &c. 

But  if  a  deed  after  execution  (f)*  be  altered  in  a  material  place  bv 
razure,  interlineation,  addition,  &c.«by  the  obligee  himself,  it  shall 
be  void,  and  the  obligor  may  plead <7Mm  ^est  factum.-* .  R.  11  Co.  271 
KgoL  (/)  

As,  if  it  be  altered  in  the  name  of  the.  obligor,  or  obligee,  or  sum,  &c. 
1 1  Co.  27.  a. 

Ot^  by  the  addition  of  a  christian  name,  or  addition  of  the  obligor.  R« 
Cro.  CI.  626. 

Or,  by  the  addition  of  a  condition  for  the  advantage  of  the  obligor. 
R.  Cro.  El.  626.  .  •      .        . 

So,  if  he  makes  a  lease  agreeable  to .  the  counterpart,  by  increase  of 
the  rent     R.  Cro.  £1.  627. 

So,  if  he  erases  part  of  the  land  demised.     R.  Mo.  55. 

So,  if  a  word  be  dieished  through  with  a  pen,  though  it  be  legible. 
11  Co.  27.  a. 

So  a  deed  shall  be  void,  if  it  be  altered  in  a  material  {fi)  place  by  a 
stranger,  without  tlie  privity  of  the  obligee.  R.  11  Co.  27.  a.  but  this 
seems,  per  2  J.  understood  to  be,  in  a  place  so  material  that  it  cannot  be 
sued.     1  Rol.  40.     R.'Cro.  EL  626.     Mo.  10.  (x) 

Thou|^  it  be  before  the  obligee  had  notice  of  the  execution.of  the 
deed.     R.  Cro.  El.  627. 

*■■■  ■  ■■■  I  MH  ■■*  III  H..1  '■  - 

(r)  1.  9  Rol.  Abr.  67.'  Hob.  313.  —  8.  To  this  rule,  however,  that  no  person  can 
take  an  imraediate  estate  by  the  habendum  of  a  deed,  when  he  is  not  named  in  the 
premises,  there  are  sdhie  exceptions.  — 3.'  For  where  lands  are  siven  in  frank-marriage^ 
the  wife,  who  is  the  object  of  the  gift,'may  take  by  the  htAendtanf  thou^  not  named 
in  the  premises.  4  Cruise,  338.  —  4.  And  ii*  no- name  whatever  be  mentioned  in  the 
premises,  then  a  person  named  in  th^  habendum  may  take.  Ibid.  —  5.  There  b  a  caso 
where  the  two  chief  justices  and  the  chief  baron  certified  to  the  chancellor^  that  a 
lease  was  ^ood  thou^  the  lessee  was  nained  only  in  the  habendum,  1  Inst.  7.  a.  n.  3. 
—  6.  And  m  declarations  of  uses,  a  use  ma^  be  declared  in  the  habendum  to  a  person; 
to  whom  no  estate  is  granted  in  the  premisies ;  and  therefore  where  A.,  by  indenture 
between  him  and  B.  and  C,  barguned,  "sold,'  and  enfeoffed  to  B.  to  hold  to  said  B.  and 
C.  their  heirs  and  assigns,  to  the  use  of  them  and  their  heirs  for  ever ;  it  was  held,  that 
although  the  feoffinent  was  eopd.only  to  Q.  and  his  heirs,  yet  the  use  limited  to  B.  and 
C.  ana  their  heirs,  was  good ;  because  the  seisin' oFB.' was' sufficient*  to  serve  >the  use 
declared  to  C.    is  Rep.  55.        -  '  f 

(f)  1.  An  interlineation,  if  nothing  appear  to  the  contrary,' will  be  presumed  to  have 
been  made  at  the  time  when  the  deed  was  executed,  not  after.  *  1  Keb.  39.  — 3.  And  it 
has  also  been  held,  that  an  interHiieatioh  by  which  a  powef<)f  sate  was  eniamd,  shoufid 
be  presumed  to  have  been  made  at  the  time  of  the  exeeunon'of  the  deed  ana  Hot  after ; 
if  nothing  appeared  to  the  Qontniy/  ^F1tz/304.  »  •-        "^  *       -*.;.' 

(t)  9£ast,35l:  Vide  l.Anst.3e7.    '  *•  ' 

(«)  Insertion  hy  a  stransj^r  of'  hundred'  between  *  one'  and  '  pounds,'  in  the  condi- 
tion of^a  bond, 'meeting  the  obvious  sense,  is  an  immaterial  alteration,  l  'Mars.  81 1. 
5  Taunt.  707.  • 

{g\  And  in  a  receipt  case,  the  court  of  king's  bench  appears  to  have  conddered,  that 
an  ittter^tion  by  a  stnmger,*or'  a  mete  spoHato^,  Vill-  not  invalidate  tfii^  deed.  64BAst^ 
309.  '  ^      .       .  .   ^  .    .  ;        . 

•     *  So, 


When  a  deed  shall  be  avoided.  281 

So»'  ifit  te  altered  by*  the  oblig^  himself,  though  it  be  in  a  place  not 
nateriaL     1 1  Ck>.  27;  a.      ,    .  .  ,      .        .  .  ^ 

As,  by  the  addition  of  a  date.  ;Cro.  EL  800.    ' 

So,  by  razure;  &c.  the  whole  deed  shall  be  void'.  '  11  Co.  28.  b.     •'   • 

lliough  it  contains  several  distinct  covenants,  oi:  clauses ;  and '  the  ra-^ 
zare  be  only  in  one.     llCo.28.b 

But  if  the  alteration  be  by  the  obligor  himself,  in  a  place  not  material^ 
the  deed  shall  not  be  void:  as,  if  it  be  an*  addition  to  die  'name  of  the 
obligee.     llCo.  27»a. 

So  an  alteration  by  a'stranger,  in  a  place  hot  material;  without  the 
privity  of  the  obligee,  does  not'  avoid    the  deed.      R.  11  Co.  27.   a.^ 

1  RoL40.  •''■".*' 

Or,  if  it  does  not  appear,  by  the  pleadings,  to  .be  paterial.*  1  RoL 

Nor  an  alteration  by  the  executor  of  the  obligee,  in  a  place  not  roate^ 
rial,  and  which  tends  to  the  benefit  of  therobligorl   ;  R.^  Leo.  282. 

So  an  alteration  by  the  obligor  himself,  in, a  material .  place,  does  not 
avoid  the  deed.     11  Co:  27.  , 

So,  if  a  material  alteration  be  by  consent  of  the '.obligor  and  obligee, 
it  does  not  avoid  the  deed :  as,  .if  the  name  of  ^bthjpr  obligor  be  inter- 
lined, and' he' executes  the  deed.-^   R.  2  Ley.'.jSS.    •      \ 

Or,  upon  an  agreement  between  them  that* ah'  addition  shall  be  'made 
«aer  the  deed  sealed.    Per  Poph.  Cro.  EL  627^   .  .         _,       » 

'         •     •  •      / 

(F20  BybrfeakingofFtheseal. 

So,  if  the  seal  of  any  deed  be  broken  o£^'  the  dedd  ^hall  be  void,  (y) 


aw  1 


)  1.  If  a  deed  be  delivered  up  to  be  cancelled,  to  the  party  who  is  bound  by  it, 
it  if  ac<x>rdin^y  cancelled,  by  tearing  off  the  seala^  or  otherwise  defacing  k }  or  if 
the  penon  who  has  the  deed  cancels  it,  by  agreement  with  the  other  party ;  it  becomes 
▼oid.  ^oudx.  70.  —  2..  But  where  an  estate  has  actually  passed  by  a  deed,  the  can- 
celling (^' such  deed  tefterwaMs  will  not 'divest  smy  estates  out  of  the  persons  in  whom 
tbe^  were  vested -by  that  deed.  -2  Ch.  Ree.  ^2. .  2  H.  Bik.  .259.  — .3.  As  where  a  &ther» 
having  quarrdled  with  his  ddest  soa,  iqade  a  settlement  on  his  .wife,  of  100/.  a-year,  in 
aiigih^tatibn'of  her  jointure  ;'{md'afteh¥ards,  being  fecondlell  to*his  son,  he  cancelled 
the  deed^  and  so  'it  was  found  at  'his'  death.'  On  a  trial  ^'ait  iaw,'  the  deed  being  provej 
to  have  been'.executed,  was  adjudged  good,  though  caticelled.  *  Prec.  Ch.  235.—* 
4.  AoidVhere  in  settii%'forth*a  conveyance,  it  was  stated,  that  a  deed  of  release  was 
cancd^edl  l^^the  rel^isoPs  seal '  bieiiig  torn '  off  and  destroyea ;  and  that  p&rt  of  the 
deed  was  16«t^  witH  tTmrofert^in  curia  ofHhe^r6sidue;'it  was'heldto  be  good*  plead-^ 
iitt;  and  Lord  C^ef  Justice  .Eyre  saic^  fl^ hold, it  dear  that,  the  cancelliitg  of  a  deed 
wOl  not  divest  property,,  which  was  once  vested,  bv  transmutation^of  possession;  and  I 
will  go  farther  ana  saiv,, that  the  law  is  the, same  wit^ 'respect  to  things  that  He  in  grantl 
In  pleading  a  grant,' tne.allc^tion  b,'that;the  party  at^such'a  tune'  did  grant.  But  if 
"by  acdd^t' the  deed  is*  lost,' there  are  authorities' eno\igh  to  show;  that  other  proof  may 
be  admitt^' .  The  question  in^that  case*is;*wh*etner  the'pAyfdid  grant.  To' prove 
this,  the  bert  mdence  miik'be'producedy'.whidh'  is  'the  deed;  fbut  if  that  be  destroyed^ 
otber  evidence^may  be'recdved,  since  God  forbid,  that  a  man  should  lose  his  estate,  by 
losing  his  title  deeds.'  2  Hi  Bl.  2591  -7-*  5.  Where'  a  tenant  for  life,  with  a  power  of 
leasing^  in  consideration  of  the  surrender  of.  a  prior  term,  granted'  a  new  lease,  which 
was  void ;~  it  ^^  held  that  the  pridr  term*,  'though  the  iadenturie  of  lease  was  in  &ct 
cancelled,  and  delivered  up,  when  the  new  lease  was  granted,  midit  be  set  up  by  the 
tenant  in  bar  ^  an  ejectment  brought  by  the  remaii^der-man,  after  the  deani  of  the 
tenant  for  life.    6  East,  86. 

So, 


4 


28*  •  FAIT.  ' 

So,  thou£^  it  be  broken  off  by  a  stranger.  5  Co.  25.  a.  1  RoL 
40.  (z)  .         ^ 

Or  destroyed  by  mice,  before  plea.     1  RoL  40. 

So,  if  A.  and  B.  by  deed  covenant  jointly  with  divers  persons, 
and  the  seal  of  one  be  broken  oS^  the  whole  de^  shall  be  void. 
5  Co.  23.  a. 

So  if  bound  in  an  obligation  jointly  and  severally,  and  the  seal  of  one 
be  broken  off.  R.  2  Lev.  220. 

But  where  A.,  B.,  and  C.  covenant  severally  with  divers  persons, 
who  join  in  a  covenant  to  them,  and  the  seal  of  A.  is  broken  off;  the 
deed  shall  be  void  only  as  to  him,  for  it  is  quasi  a  several  deed  as  to  diem. 
R.  5  Co.  23.  a. 

So,  if  the  seal  be  broken  off  by  mice,  after  nm  est  factum  pleaded,  it 
shall  not  be  void.    1  Rol.  40. 

(6)  mbm  a  DeeD  tsiSm  effect 

«  r  >  0 

A  deed  is  not  in  force,  though  it  be  signed  and  s^ed,  till  (a)  deli- 
very, {b) 

And  therefore,  if  a  condition  be  that  he  shall  pay  for  com  tuncy  or 
postea  delivered,  it  does  not  bind  him  to  pay  for  com  delivered  after  the 
date,  and  before  the  delivery  of  Uie  deed.     R.  2  Cro.  264. 

SDfetIg,  tDJ^  edilKtlce*  Vide  Chancery,  (T7.) — Evidence,  (B  1.,  &c.) 

£Dpet  of  tltetni*     Vide  PleadeRj  Pi.) 
^getotng  of  tiret»0.     Vide  Pleader,  (O  1.,  &c.) 

Vide ^dso  Chancery,  (3  I  1.  &c.)  — Franchises,  (F  13.) -^Surren- 
der, (B— C.) 


FALSE  AFFIRMATION,  AND  WARRANTY. 

Vide  Action  upon  the  Case  for  a  Deceipt,  (A  8.  9. 10. 11.  —  E4.) 

I  _ -,.nii  '■ 

(2)  I.  The  seak  of  a  deed  to  lead  the  uses  of  a  recovery  were  broken  off;  but  it 
bemg  proved  that  seab  were  once  annexed  to  it,  and  that  they  were  torn  off  by  a  little 
boy,  and  the  parts  torn  off  being  compared  with  the  deed,  and  agreeing,  it  was  held  to 
be  vaMd.  Palm.  403.  —  2.  So  it  appears  from  a  modem  case,  that  an  action  may  be 
brou^t  upon  a  deed,  of  which  tne  seal  has  been  torn  off  bv  accident,  even  beifore 
action  brought ;  but  then  the  declaration  must  not  make  a  protert  of  a  deed.  4  T.  R. 
339. 

(a)  1.  All  deeds,  whether  deriving  their  effect  from  the  common  law,  or  the  statute 
of  uses,  do,  immecdately  upon  thdr  execution  by  the  grantors,  divest  the  estate  out  of 
them,  and  put  it  in  the  party  to  whom  the  conveyance  is  made,  though  in  his  absence, 
and  without  his  notice,  till  some  disagreement  to  such  estate  appears.  4  Cruise,  IS. 
Gilb.  Uses,  224.  505.  —  2.  Which  doctrine  is  founded  on  the  principle,  that  the  assent 
of  the  party  who  takes,  is  implied  in  all  convevances ;  because,  first,  there  is  a  strong  in- 
tendment in  law,  that  it  is  for  a  person's  bendit  to  take,  and  no  man  can  be  supposM  to 
be  unwilling  to  diat  which  b  for  his  advantage ;  secondly,  because  it  would  seem  mcon- 

Suous  andabsurd,  that  when  a  conveyance  is  completely  executed  on  the  grantor's  part, 
e  estate  should  continue  in  him ;  thurdly,  and  wmch  is  the  principal  reason  why  the 
law  will  not  sufier  the  operation  of  a  conveyance  to  be  in  suspense,  and  to  expect  the 
agreement  of  die  party*  to  whom  it  was  made,  is  to  prevent  the  uncertainty  of  the  fra»» 
hold.  4  Cruise,  12.     sVent.  20I.    3  Mod.  296. 

{h)  Therefore  the  l^gal  dtle  to  real  pr<merty,  passes  only  from  the  day  of  executing 
the  conveyance,  n6t  from  the  day  of  the  cnte.    2  Eaal,  257. 

FALSE 


(    38*    > 

FALSE  IMPRISONMENT. 

Vide  iMPiUflONifEMT,  (L  I.,  &C.)  —  Plkadei^  {S'M.SiL)  ■■  .-.-^j 


FALSE  JUDGMENT. 

Vide  Pleader,  (S  D.) 


FALSE  LATIN. 

Vide   Abatement,    (H  2.)  —  Amendment,    (D  2.) — Obligation, 

tB  S.  5.) 


*  * ' 


t^ALSE  HETUftN  OF  MEMBERS  OF  PARLi:^^ 

MENT. 

Vide  Pamjamkwt,  (D  15.) 


•X   .  k. ; 


FALSE  SUGGESTION. 

\ride  Gkant,  (G 9.) —-Patent,  (F2.) 


FALSIFYING  A  RECOVERY. 

Vide  Recoye^y,  (B  6.,  &c.)  /     \ 

FEALTY. 

Vide  CoFTHoUH  (K  9.)  —  Homase,  (P) 


^  ■      •  •  •        *  *, 


FEE-FARM 

Vide  Rent,  (C  S.) 


1) 


FEES. 

Vide  Extortion. — ChrFicER,  (G  15.— H)  —  Viscount;  (F  1.  2.) 


FEE-SIMPLE. 

"Wde  CoFTH<».i>,  (C  7.)— Devise,  (N  4.)  — Estates,  (A  1,  &c.)  — 

Ofhcer,  (B  7.) 


FEE  TAIL. 

▼ide  CoWHotB,  (C  8.  9.)  —  Devise,  (N  6.  6.)  —  Estates,  (B  f.,  &c. 

C  1.,  &C.)  —  Of  FICEB,  (B  8.) 


FELO  DE  SK 

IfiAit  ivwrnxA  ot  Peace,  (M  S.) 


felonyC 


(     «84     ) 

FELONY. 

Vide  Action  irpcm  the  Case,  (B  5.)  —  AonoN  upon  thb  case  for 
Defamation,  (D  3.  4.)  —  Admiralty,  (E  4.,  &c.)  —  Forfeiture, 
(B3.)  — Justices,  (M  1.,  Stc.  — N2.  — Ol^  &c-— Pi.,  &c  — 
Sl.,&c.  — Z.)  —  Justices  OF  Peace,  (B  S.)  —  Leet,  (L  I.)  — 
Pleader,  (2  S  18.)  —  Testmoigne,  (A  3.)  — Utlagart,  (D  K) 
—  Waife,  (C). 


FEMK 

Vide  Officer,  (B  2.) 

Jftmttttbttt*  Vide  Administration,  (D) -^  BAVKRt7Fr,  (D  7..  ll.) 
—  Baron  and  Feme,  per  totuin.  —  Capacity,  (D  2.)  —  Chan- 
cery, (2  M  1.,  &C. —  3  Z  1.,  &c)  — Devise,  (H  S.)  — Discent, 
(D  8.)  —  Dower,  per  totum.  — '  Fine,  (K  3.  4.) 

iFemr  00le.     Vide  Baron  and  Feme,  (A  1.,  &c.) 
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FEOFFMENT. 

(A)  a  teottmtnu 

(A  1.)  Of  what  effect  it  shall  be.  infra. 
'A  2.)  Of  what  things,  p.  285. 
'A  3.)  By  what  words,  p.  285, 

(B)  ILitierg  of  0ei0iti. 

(B 1.)  When  it  shall  be  good.    Livery  in  fact  p.  286. 
(B  20  Secundumjbrmam  chartce.  p.  287. 
(B  3.)  Livery  by  attorney,  p.  287. 
.  (B  4.)  Livery  in  law.  p.  288. 
(B  5.)  When  livery  is  not  good.  p.  288. 
(B  6.)  If  the  deed,  to  which  it  relates,  is  void,  p.  289. 
fB  70  If  it  be  not  made  of  the  possession,  p.  289. 
(B  8.)  If  it  does  not  take  effect  immediateiy.  p.  290* 

ft 

(A)  a  feoflSnent 

(A  1.)  Of  what  effect  it  shall  be. 

A  feaffinent  is  (a)  a  conveyance  of  lands  aad  teneftieata  in  potiorwiont 
by  one  to  another  in  fee.     Co.  L.  9.  a.    ,2  BqI.  1.  A. 

■  «    I  '  '  ■    ■  ■  I      ■         II        II    I       »  III  ,      m   ^^— — — ^i— ^i^^^— ^— ^|P» 

••  •     •*  " 

(a)  A  feoffinentj/T^mitfahim,  is  derived  from  the  vord  fioffare^  or  infeudar^  to  g^ie 
one  a  feoffor  feud ;  therefore  a  feoffinent  was  prd^ly  duicd  d^/kaJAo feuid^  4  Cruua^ 
56.  —  2.  And  Lord  Coke  says,' that  the  antient  wnters.cylM  afeoffixient  dtmaHioy  from 
the  word  (ib,  or  dediy  which  it  die  aptest  word  of  feofflnent.    4  Init.  9.  a. 

^  And 


AJeqfinent.  ^     ^5 

And  it  b  the  most  antient  (b)  and  most  beneficial  (c)  Qonveyai^ce. 

If  the  feoflbr  was  out  of  possession,  by  the  feoffment  and  livery 
thereon  is  brought  back,  and  the  feoffee  *  has  the  freehold  perfectly, 
tbouj^  he  could  not  have  had  it  by  fine,  recovery,  bargain  and  sale,  or 
oCber  conveyance.     Co.  L.  48.  b.  f  9.  a. 

*Who  may  makc^a  fiso&ient,  or  take  thereby.  Vide  in  Capacity. 

(A  2.)  Of  what  things. 

A  leoffinent  may  be /nade  of  all  corporeal  estates:  as,  of  houses,  lands, 

tenements,  &&  '  Co.  L.  49.  a. 

So  a  feo£Bn«it  may  be  made  of  lands,  in  which  a  man  has  no  fixed 

estate ;  as,  if  he  has  twelve  acres  to  be  annually  assigned  in  such  a 

meadow :  and  livery  in  any  acre^  which  he  has  at  the  time  of  the  feofl^ 

ment,  is  sufficient.    .Co.  L.  4.  a.  48.  b.     2  Rol.  10. 1.  40.  ad  50. 

So,  if  a  feoffinent  be  of  fifty  acres  towards  the  north  in  such  a  moor, 

which  ccmtains  one  hundred  acres,  liverv  in  any  of  them  is  sufficient. 

2  RoL  11.1. 5.    Dy.  372.  b. 

So^  if  two  manors  be  divided  altemis  victims  between  parceners,  either 

may  make  a  feoffinent  of  her  manor ;  and  die  deed  ought  to  comprehend 

bodi,  and  she  shall  make  livery  in  one  secundum  formam  eharta  this 

year,  and  in  the  other  the  next  year.     Co.  L.  48.  b. 
■   But  a  feoffinent  cannot  be  made  of  a  thing,  of  which  livery  cannot  be 

given :  as,  of  incorporeal  inheritances,  rent,  advowson,  common,  &c. 

SRol.l.  L20. 
.   Though  it  be  an  advowson,  &c.  in  gross.     Cont  11  H.  6.  4.    Ace 

S  Roll.  El.  21. 
'  So  a  feoffinent  of  lands,  which  are  uncertain  till  a  fiiture  act,  is  void; 

ftr  lively  does  not  operate  in  Jvtwro :  as,  if  A.  agrees  by  indentpre  to 
convey  20l^per  annum  in  land  to  such  an  use,and205.|7^<miiiimtosuch 
an  use,  and  makes  a  feoffinent  of  all  his  lands  to  the  uses  in  the  inden- 
ture ;  it  will  be  vpid  for  all  but  that  where  livery  was  made,  it  not  being 
ascertained,  which  shall  be  to  one  use,  and  which  t9  the  other.  IL 
1  RoL  187. 

(AS,)  By  what  words. 

.  No  precise  *woids'<  are'  requisite  to  a  feoffinent :  and  therefore  a  ocm- 
vcyanoe  by  other  words,  as  well  as  by  the  word,  enfeofl^  amounts'  to  a 
feoffinent.    2  Rol.  73.  •     . 

Soj  dediet  concessit    2  Rol.  73. 


jjfi^  Afeoflbcnit  b  evidently  taken  firoA  the  hreve  tetUOum  of  the  feudal  kw. .  The 
|Mper  and  origiiial  meaning  of  the  word  feoffinent  was  the  gift  of  a  feud ;  hut  by  custom 
It  came  afterwards  to  signify  the^  of  a  free  inheritance,  or  Hberwn  ientmenhm^  to  a 
SMO  aad  his  -heirs ;  remct  being  had  rather  to  the  perpetuity  of  the  estate  granted, 
than  to  the  tenure.    4  Cruise,  56.  .  •      .  .      .  s 

(c)  1.  The  n|08t  angular  d&ct  of  a  feoffinent  is,  that  it  operates  on  the  posscsoon. 


witfaMNit  ms  resard  to  the  estate  or  interest  of  the  ^'feofibr ;  so  that  to  make  a  feoff>. 
iDCBt  good  and  valid,  nothing  is  wanting' but  possesion.  4  Cruise,  68.  —  S.  Thus 
Littleton  says,  tenant  for  years  may  make  a  feoffinent  in  fee,  and  by  hit  feoffinent  a  fee' 
apnple  shall  pasi^  and  yet  he  had,  at  the  thncfofthe  feoifeient  made,  but  an  estate  Ibr 
term  of  years.  LitL  s.  61 1.  — 3.  And  Loi^'Coke,  coopnentinig  upon  this  passage,  re»'. 
marks,  that  here  it  is  unplied,  that  albeit  the  feoffinent  made  by  lessee  for  years,  be  a  feofl^ 
itent  between  the  feofibr  aAcf  fe&ffi»,' and  that  bv  this  feoffinent  the  fcMinple  rasseth. 
bf  force  by  the  livery,  yet  is  a  disseisin  to^  the  lessors.  Vide  1  Burr.  60.  5B.P.C.S4T. 
Cowp.  689.-4.  A  feoffinent  passes  or  ^extinguishes  all  collateral  nghts;  for  example 
J^  exJingiiiahes  a  right  of  way.    Barnes,  155. 

•'  So, 


So,  iNk  mffii  by  deed  bairns  and  sells  lands  to  A.  and  his  heirs,  iS^d 
llVery  be  made,  it  shall  be  a  fec^Snent.     R.  1  Leo.  25.  {d) 

t  So,  if  a  man  says,  all  my  lands  belonging  to  the  monastery  of  A.  I  give 
to  B-  Kvery  being  made,  hb  manor  belonging  to  the  monastery  of  A. 
passes.     Semb.  Sav.  104.  -  ' 

So,  if  the  condition  of  an  obligation,  &c.  be  to  make  a  feoffinent  to 
A.,  and  he  makes  a  lease  and  release,  it  is  su£Bcient ;  for  it  is  tantamount, 
Co.  L.  207.  a. 

•  So,  if  the  words  are  sufficient  for  a  ieoffinent  or  other  conveyance,  the 
vendee  may  take  by  which  conveyance  he  pleases :  as,  if  a  lessor  by  deed' 
dedit  et  concessit  to  the  lessee  for  years,  with  a  letter  of  attorney  to  make 
livery,  and  delivers  the  deed  to  the  lessee,  and  afterwards  livery  is  made ;' 
the  lessee  may  take  it  as  a  feoffinent,  or  ^  confirmation.     R.  2  Leo.  192.' 

(B)  Hitierg  of  0ri0in- 

(B  1.)  When  it  shall  be  good. 

.  To  every  feoffinent,  or  passing  of  freehold  by  a  conveyance  at  com- 
mon law,  Uvery  of  seisin  is  requisite.     Co.  L.  48.  a.     Vide  post,  (B  8.)  • 
,  Livery  may  be  in  feet,  or  in  law.     Co.  L.  48.  a. 

Livery,  in  fact  is,  when  a  man  deUvers  thie  ring  of  the  door,  a  turi^ 
or  twig  to  the  feoffee  upon  the  land,  in  the  name  of  seisin.   Co.  L.  48.  a. 

Or  delivers  the  deed  of*  feoffinent  upon  the  land,  in  the  name  of  seisin.) 
Co«  L.  48.  a. 

Or  delivers  any  thing  which  does  not  rdate  to  the  land^  upoa  the 
Ifind,  in  the  name  of  seisin.     Co.  L.  48.  a.  '    '  i 

So,  if  he  being  in  the  house,  or  at  the  door,  says  to  the  feofifee^  I  de- 
liver you  sdsin,  or  possession,  of  thi^  hou^  in  the.  name  of  all  the- 
lands  in  Xbis  deed,  according  to  the  effect  df  this  deed,  without  other 
act,  or  ceremony.     Co.  L.  48.  a.         . 

Or,  enter  into  this  house,  or  land,  and  have,  or  enjpy  it,  according  to 
the  deed     Co.  L.  48.  a« 

Or,  enter,  &c.  and  God  give  you  joy.     Co.  L.  48.  a. 

Or,  I  am  content  you  enjoy  this  land  according  to  the  deed.  Co. 
L.  48.  a. 

.  Stand  forth,  I  here  give  thee  this  land.    2  Rol.  7.  L  50.     Poph.  4^. 
,  Or  i^  being  sick  in  the  house*  he  makes  a  feoffinent  to  A.  and  says^' 
I  consent  you  take  livery  presendy,  and  orders  his  servants  to  take  huni 
for  their  master.     2  RoL  7. 1.  25. 

So,  if  he  says  any  words  to  the  same  import     Co.  L.  48.  a. 

If  the  land  lies  in  several  counties,  he  ought  to  make  livery  in  each 
county.     Lit.  S.  61.  } 

But  livery  in  part,  in  the  name  of  the  whole^  is  sufficient  for  all  in  tbe^ 
same  county.     Lit.  S.  61. 

So,  if  an  heir  enters  into  part  of  the  land  descended,  and  makes  Every 
therein  in  the  name  of  the  whole,  it  is  sufficient  for  all  the  lapds  which 
descended.    2  RoL  5.  L  36. 

Jf  a  man  leases  to  A.  for .  years,  remainder  to  B.  in  fee,  in  tail,  or  for 
life,  he  must  make  livery  to  A.    Lit.  S.  60.     Mo.  14. 

And  if  a  lease  be  to  A.  and  B.  livery  toone^of  the  lessees  is  suffidenti) 
Co.  L:  49.  b.  ■*         . 

(lO  2  And.  08* 

(B2.) 


Livei^y  of  seisin.  S37  • 

'  (^2.)  Secundum  formam  chartce. 

If  livery  b^  made  secundum  formam  charta,  this  implies  the  efiectual 
quantity  and  quality  of  the  estate  contained  in  the  deed.     Co.  L.  48;  a. 

And  therefore,  if  he  delivers  seisin  of  one  parcel  secundum  formam 
charUe^  though  he  does  not  say  in  the  name  of  the  whole,  all  in  die  deed 
passes.     Co.  L.  48.  a. 

Or,  to  one  feoffee,  the  estate  passes  to  all  the  ieofiees  named  in  the 
deed.     Co.  L.  48.  a.         . 

So  if  he  makes  livery  sectmdum  formam  chartts,  it  operates  according 
to  the  efiect  of  the  deed,  though  there  be  a  mistake  of  a  name,  &c.  in  the 
deed.     R.  2  Rol.  2.  I.  6. 

So,  if  the  party  adds  words  contrary  to  the  intent  of  the  deed,  they 
shall  be  rejected :  as,  if  the  deed  conveys  in"  fee,  and  livery  is  made  for 
hSb  secundum  formam  charta^  the  fee  passes.     Co.  L.  48.  a. 

(B  S.)  Livery  by  attorney. 

Livery  ought  to  be  made  by  the  feoffor,  and  taken  by  the  feoffee^  in 
person,  or  by  attorney  lawfully  constituted.     Vide  post,  (B  8.) 

If  an  attorney  be  appointed  to  make,  or  take  livery,  it  ought  to  be  by 
warrant  of  attorney  in  writing. 

And  either  party  may  make  one  or  more  to  be  his  attorney,  to  give^ 
or  take  livery  for  him.'    2  Rdi.  8. 1.  25. 

.  A  man  attainted,  outlawed,  excommunicated,  professed,  a  villein,  an 
alien,  an  infant,  or  feme  (^Toert  may  be  an  attorney  to  make^  or  ti^e 
Kvery.     Co.  li.  52.  a.  ' 

So  a  husband  may  be  attorney  for  his  wife,  or  a  wife  for  her  husband* 
Co.  L.  52.  a. 

So,  he  in  remainder  for  the  lessee  for  life.     Co.  L.  52.  a. 

Licssee  for  years  for  him  in  reversion,  or  remainder.     Co.  L.  52.  a. 

And  if  a  lessee  for  years  makes  livery  for  his  lessor,  his  term  is  not 
merged.     Co.  L.  52.  a.     R.  1  Leo.  192. 

So,  if  a  reversioner  makes  livery  for  the  lessee  for  life^  he  may  enter 
for  the  forfeiture.     Co.  L.  52.  a. 

Otherwise,  if  a  reversioner  makes  livery  for  a  lessee  for  years ;  for 
his  livery  cannot  be  for  the  lessee,  who  has  no  freehold.     Co.  L.  52.  a. 

If  an  attorney  makes  livery  of  an  acre  in  the  name  of  all,  it  is  sufficient 
for  the  whole,  uough  his  warrant  ynffs  to  make  livery  of  alL  2  Rol.  8« 
1. 17.  43. 

So,  if  he  makes  livery  in  one  secundumformam  chartce^  which  com[Nr&» 
hends  the  whole.     Co.  L.  52.  a. 

Or,  makes  livery  to  one  secundumformam  chari^e,  when  the  feoffinent 
was  to  several  persons.     Co.  L.  52.  a. 

Though  his  warrant  was  express  to  enter  into  all,  and  to  make  livery 
of  or  to  all.     Co.  L.  52.  a. 

If  a  warrant  be  to  three  conjunctim  et  divisim  to  make  livery  in  all  ainiL 
ringnlar  the  lands,  &c.  eacli  severally  tmlj  make  livery  of  part  of  the 
lands.     R.  I  Leo.  192.     1  And.  246.     4  Leo.  \9S. 

If  the  warrant  be,  that  he  shall  enter  into  any  part  in  the  name  of  the 
whole,  he  may  make  livery  of  lands  in  the  possession  of  several  tenants, 
severally.     R.  Hard.  314. 
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So,  if  livery  be  made  after  thi^  renMlays' incurred,  it  shall  be  good, 
if  it  is  not  confined  to  any  time.     R.  Mo.  875.    -'  ' 

But  he  ought  strictly  to^pursue.the  effect  of  his  warrant:  and  there- 
fore^ if  the  ^iTor  was  disseised,  and  gives  a  warrant  to  enter  into  all 
die  parcels,  and  make  liveiy  of  them ;  if  he  enters  only  into  one,  and 
makes  livery  secundum fonnam  chorine;  it  shall  be  void :  for,  without  entry 
into  all,  the  estate  shall  not  be  revested  for  so  much  into^which  he  did 
not  enter.     Co.  L.  52.  a.    2Rol.9. 1. 15. 

So,  if  a  letter  of  attorney  recites  a  feoffinent  of  10th  Afnril,  where  it 
was  9th  April,  and  gives  authority  to  make,  or  take  livery  secundum 
fyrmam  et  effectum  ckarta  pr^edictie^  and  lively  be  made  upon  it,  it  will 
be  void;  for  there  is  no  such  feoffinent.     R.  Crp.  E1.^60S. 
.   So  an  attorney  cannot  make  liyery  within  view.     Co.  L.  S2.  b. 

If  a  feoffinent  be  by  indenture,  there  cannot  be  a  warrant  of  attorney 
therein  to  make  livery,  if  ^e  attorney  be  not  xn«rde/a  party  to  the  inden- 
ture.    Co.  L.  52.  b.     (Vide  maivin,  ibid,  cont.) 

But  a  deed-poll  may  contain  tSso  awarrantof  attorney  to  make  livery. 
Co.  L.  52.  h.       . 

How  liveiy  shall  be  made  in  a  feoffinent  of  a  moveable  inheritance^ 
vide  ante,  (A  2.) 

(B  4.)  Livery  in  law. 

•  So|  if  the  feoffor  says  to  the  feoffee  in  ^^i^t^of  the  houseor  land,  I  give 
you  yonder  house,  &c.,.enter  and  take  posiesaians  aiid  he  enters  in  die  Ufe- 
time  of  the  feoffor,  it  shall  be  a  good  livery  in  law.  ,Co.  L*.  48.  b.  R.  PoL  47. 

Or,  enter  an^  enjoy  it  accoiuing  to  the  eflfect  of  this,deed.j2  Rol.  7.  L  !• 
^  Or,  if  he  delivers  to  him  the  deed,  and  says,  ,G6d  give Vou  joy  of  it. 
2R0U7.L5: •   '  •  ■, 

Or,  I  will  you  enjoy  according  to  this  deed,. and  shews  him  the  land. 
2  Rol.  7.  L16.  \     . 

So  livery'wiihin  view  shall  be  good  though  the  feoffinent  be  without 
deed. '    Co.  L.  48.  b.  •     '      \    •  «    ^   . 

Though  the  land  lies  in  another  county.  '  Co.X.'48.  b. 

So  it  shall  be  good  if  the  feofiee  enters  in  the  life  of  the  feoffor,,  though 
the  feoffee  be  a  woman,  and  married  before  her'entxy,  to-tfie^feoffor,  or 
any  other,*  who  Wters "and  claims  in  the  right  of  his  wife. .  2'Rol.  3.  K. 
1  Mod.  91. 

Thoufl^  thefeoffor  be  a  woman,  and  married  to  the  feoffee  before 
totry.     R.  1  Vent  186.'    Pol.  i50.  *2  Lev.  34. 

So,  if  the  feoflfee  dares  not  enter  for  fear  of  death  or*  mayhem,  it  is 
sufficient  if  he'comes  as  near  the  land  as  he  dares,  and  «G]aim&,it,    Co. 

Vide  post,' (B  8.)  ,  /        • 

'    ... ;,    -4  K.  (B  5.")  When  livery  is  not  good. 

.  But  if  a  man  .delivers  a  deed  of  feoffinent  to'  the  feofl^  upon  thelandt 
^ttiout  saying, 'in  the.nkme  of  seisin,  it  is  not  a  good  livery ;  for  it  has 
another'emct     Col  L.*^  48.  a.     ,    -.     .  • 

So,  if  a  maasays  to  another  upon  the  land,  I  give  or  demise  you  this 
land,  for  life,  without  more,  it  does  not  amount  to  a  livery.  Co.  L.  48.  a. 
'  Or,  if  he  shews  him  the  land,  without  saying  any  thing,  and  heenters»^ 
and  the  feoffor  agrees  thereto.    2  Rol.  7.  1.15. 
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SO)  if  a  ieoffiiient  be  to  A.  for  years,  remainder  to  B.  in  fee,  livery 
cannot  be  given  to  A.  within  view ;  for  no  one  can  take  by  livery  in  law, 
who  does  not  take  the  freehold.     Co.  L..49.  b. 

So,  if  an  actual  livery  was  intended,  and  is  not  well  executed,  it  shall 
not  be  good  as  a  livery  in  law.     2  Rol.  7.  !•  40. 

(B  6.)  If  the  deed,  to  which  it  relates^  is  void. 

So,  if  a  man  makes  livery  sectindumfonnam  chartce,  it  has  no  operation, 
if  tlie  deed  be  of  no  effect:  as,  if  the  deed  be,  habendum  ader  die  death 
of  the  feofTor,  or,  injiduro.     Co.  L.  48.  b.     Vide  post,  (B  8.), 

So,  if  a  man  leases  tor  years  by  deed,  and  makes  livery  to  the  lessee 
secundum  formam  ckartiv,  the  lessee  has  only  for  years,  and  the  livery 
is  void.     Co.  L.  48.  b. 

(B70  If  it  be  not  made  of  the  possession. 

So,  if  A.  makes  a  lease  for  yeai*s,  and  afterwards  makes  a  feofiTihent 
of  the  same  land,  and  livery,  without  tlic  oustei;  or  assent  of  the  lessee, 
it  shall  be  void.     Co.  L.  48.  b.     2  Rol.  4.  1.  1.  16.     Mo.  11. 

So,  if  a  lease  be  of  a  house  and  several  c|oses,  and  livery  is  made 
in  the  closes,  when  the  lessee,  his  wife,  or  servants  continue  in  posses- 
sion in  the  house;  it  shall  be  void  for  the  whole :  for  possession  of  l;he 
house,  or  any  part  of  the  land  by  the  lessee,  is  possession  of  the  whole. 
R.  2  Co.  32.  a.     2  Rol.  4.  1.  40.  50.     Mo.  250.     Co.  L.  48.  b. 

So,  if  lessee  for  years  leases  part  to  B.  at  Will,  and  liverv  be  in  the 
part  of  B.  with  his  assent,  without  the  assent  or  ouster  of  the  lessee  tor 
years,  it  shall  be  void  for  the  whole.     2  Rol.  4. 1,  ult. 

So,  if  the  lessee  be  absent,  but  his  servant  continues  in  possession, 
and  livery  is  made  with  tlie  assent  of  the  servant ;  for  his  assent  does 
not  dispossess  his  master.     2  Rol.  5. 1.  7* 

So,  if  a  stranger  makes  a  feofiment  of  land,  and  livery  with  the  assent 
of  lessee  for  lite,  without  ousting  him,  it  shall  be  void.     Jon.  457. 

So,  if  tenant  by  statute-mercnant,  staple,  or  extent,  be  in  possession, 
livery  of  the  land  without  his  assent  shall  be  void.     2  Rol.  3. 1.  53. 

So,  if  the  lessor  enters  upon  the  king  lessee  for  years,  and  makes 
livery,  it  shall  be  void;  for  his  entry  does  not  oust  the  king.  2  Rol.  5. 
1.  18. 

But  if  livery  be  made  by  the  lessor,  when  his  lessee,  his  wife,  and  ser- 
vants are«all  absent,  though  he  has  cattle  upon  the  land,  it  shall  be 
good.     Co.  L.  48.  b.     2  Rol.  4.  1.  21.  45.     Dy.  340. 

Or,  if  the  lessee  l>e  present  and  assenting.     2  Rol.  5.  1.  15. 

Or,  if  he  be  only  lessee  at  will,  though  he  dissents:  for  the  liveiy 
shall  be  a  determination  of  the  will.     Dy.  18.  b.     2  Rol.  4. 1.  14. 

So,  if  the  lessor  ousts  his  lessee  and  family,  and  makes  livery,  it  shall 
be  good,  though  the  lessee  dissents. 

Or,  if  the  lessee  and  his  family  quit  the  possession  at  the  time  of  the 
livery.     R.  Dy.  363.  a.     2  Rol.  5. 1.  5. 

So,  if  the  king  lessee  for  years  leases  to  B.  and  the  reversioner 
ousts  B.  and  makes  livery.     2  Rol.  5. 1.  20. 

So,  if  husband  and  wife  are  joint-tenants,  and  the  husband  makes  a 
ieofiment,  the  livery  shall  be  good,  though  the  wife  be  upon  the  land 
and  dissent.     2  Rol.  5. 1.  30. 

So,  if  a  man  makes  a  feotfment  of  land,  part  in  possession  and  part 
Vol.  IV.  U  in 
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in  lease,  and  makes  livery  upon  the  land  in  possession  (without  ouster 
of  ilie  lessee,  or  his  assent)  in  the  name  of  the  whole,  it  shall  be  good 
for  all  that  is  in  possession.    Dy.  18.  b.    2  RoL  4. 1.  5.  10. 

So,  if  thof  other  part  was  in  possession  of  a  disseisor.     2  RoL  6. 1. 12. 

So,  if  the  feofibr  has  part  in  his  own  right,  and  part  as  ffuardian, 
livery  in  his  part,  in  the  name  of  the  whole,  shall  be  gooa  for  the 
whole.     R.  2  RoL  4. 1.  32. 

So,  if  tenant  in  tail  mak&  a  discontinuance  to  the  use  of  himself  in 
fee,  and  afterwards  leases  for  years,  and  dies ;  a  feoffirnent  by  the  issue 
and  livery  shall  be  good,  without  ouster  or  assent  of  the  lessee :  for  be- 
fore entry  the  issue  was  remitted,  by  which  the  lessee  became  tenant  by 
sufferance.     R.  2  RoL  5.  L  45.  ^ 

So  the  king's  tenant  may  make  a  feoffinent  and  livery,  before  livery 
sued,  or  an  amaoeas  manum^  executed.  2  RoL  5.  L  25. 50.  Cro.  EL  52S. 

(B  8.)  If  it  does  not  take  effect  immediately. 

So  livery  is  not  good,  where  it  does  not  take  efiect  immediately;  for 
it  cannot  give  a  freehold  injiduro.     Co.  L.  21 7.  a.  {a) 

As,  if  a  lease  be  to  commence  at  Michaelmas,  remainder  to  A.  in 
fee,  ^d  livery  is  made  before  Michaelmas ;  it  shall  be  void.  Co.  L. 
217.  a.  2  RoL  109. 

So,  if  a  lease  for  years  begins  immediately,  remainder  to  the  right  > 
heirs  of  A.  the  remainder  shall  be  void ;  for,  there  is  no  one  in  whom 
the  freehold  can  vest ;  for  rum  est  fueres  viverUiSf  and  a  freehold  shall  not 
commence,  or  expect  infuturo.     Co.  L.  217.  a. 

So,  if  A.  leases  for  lirc,  and  afterwards  grants  the  reversion,  haben^ 
dum  afler  the  death  of  the  lessee  for  life ;  it  will  be'  void,  being  made  to 
commence  injuturo.     R.  1  RoL  261.     Vide  infra. 

So,  if  a  lease  be  1 0th  June,  to  A.  for  life,  habendum  a  die  daiAsj  and 
livery  by  attorney  23d  July;  it  shall  be  void.  R.  per  S  J.  2  Cro.  153. 
1  RoL  229.     R.  Cro.  Car.  388.     1  RoL  828. 1.10. 

So^  if  livery  be  made  the  same  day  by  the  lessoifin  person.  R.  1  Rol. 
828. 1.  20.  829.  L  10. 

So,  if  A.  leases  for  years  to  B.  and  afterwards  confirms  his  lease,  and 
grants  to  B.  for  one  month  after  his  former  term,  remainder  to  A.  in 
fee ;  it  will  be  a  void  grant  of  the  fee ;  for  he  does  not  grant  it  as  a 
reversion.     R.  1  RoL  828. 1.  SO. 

If  A.  enfeofs  B.  of  ten  acres  out  of  one  hundred  which  B.  or  his  heirs 
shall  chuse,  it  shall  be  void :  for  the  livery  cannot  operate  inJidurOf  at 
his  election.     1  RoL  829.  1.  20. 

So,  if  the  king  by  patent  leases  lands  to  A.  habefidum  a  die  datHs  ;  it 
shall  be  void :  for  a  freehold  cannot  wait,  though  it  be  by  the  king's 
letters  patent.     R.  5  Co.  94.  b. 

But  by  grant  a  freehold  may  be  created  to  commence  in  Jviuro :  as, 


(a)  1.  An  estate  may,  however,  be  created  by  feofihient,  to  commence  mfuhtro^  W 
way  of  remainder.  As  where  a  lease  is  made  to  A.  for  three  years,  remainder  to  d. 
in  fee.  Here  livery  of  «ebin  must  be  given  to  A.  by  which  an  estate  of  freehold  is  ixn- 
mediately  created,  and  vested  in  B.  during  the  continuance  of  A.'s  estate  for  years. 
Lit.  s.  60.  —  2,  A  deed  of  feoffinent  vras  made  to  three  persons,  habendum  to  two  of 
them  for  th^r  lives,  remainder  to  the  third  for  his  life.  Livery  of  seisin  was  made  to 
all  three,  tecundumformam  charUe.  And  the  court  considered,  that  the  liveiy  was 
good  to  two  in  possesion,  and  to  the  third  in  remainder.    2  Mod.  78.  2  VHls.  1^. 

the 
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the  king  may  grant  an  office  for  life  to  B.  to  commence  after  the  death, 
&c  of  A.  who  has  it  at  will.     R.  Sal.  466.     Skin.  446.  580. 

So  a  rent  denavo  may  be  granted  to  oommence  upon  a  contingency* 
SaL  466. 

So  a  grant  of  a  rent,  habendum  after  his  death  if  he  has  not  issue 
then  living.     R.  S  Lev.  S70. 

So  a  man,  by  covenant  to  stand  seised  to  the  use  of  another,  may 
make  an  estate  to  commence  inJiOwv.  2  Cro.  180.  S  Lev.  S71*  Vide 
Covenant,  (G  1.) 

So  a  surrender  of  a  copyhold,  ^iend^Tt  after  his, deaths  is  good;  for 
the  estate  vests  in  the  lord.     R.  Noy,  152. 

So^  if  a  lease  be  to  A.  for  life  kabendum  a  die  datusj  and  the  deed 
be  not  delivered  till  the  day  after  the  date^  and  then  livery  is  made  by  at- 
torney, it  shall  be  good.     2  Cro.  153.     1  Rol.  829. 1.  5.     1  Rol.  280. 

If  a  lease  be  to  A.  for  three  lives,  8th  August,  habendum  d  die  confec' 
tioniSf  and  livery  is  made  by  the  lessor  himself  9th  September  aft;er,  it 
shall  be  good.  R.  2  Cro.  458.  2  Rol.  109.  R.  Mo.  759.  R.  Cro. 
Car.  95. 

So,  if  a  lease  be  by  husband  and  wife,  to  A.  for  life,  habendum  after 
Michaelmas  next,  and  livery  is  made  by  them  afl:er  Michaelmas:  it 
shall  be  good.     R.  2  Cro.  563. 

So,  if  livery  be  by  attorney,  where  the  letter  of  attorney  is  express 
to  make  livery  after  Michaelmas.     R.  2  Cro.  563. 

So,  if  it  be  found  by  verdict,  quod  A.  dimisit,  though  the  lease  ap- 
pears to  he  a  die  datOSf  it  shall  be  good;  for  it  shaU  be  intended  that 
livery  was  made  {b)  after  the  day.     Cro.  Car.  96. 

But  if  the  jury  do  not  find  a  demise,  or  when  livery  was  made,  it 
cannot  be  intended  after,  any  more  than  before.     Per  3  J.  1  Rol.  23Q. 

So,  if  a  feoffinent  be  by  an  in&nt  to  commence  at  a  future  day,  before 
which  die  feofibr  comes  of  fiill  age,  and  after  the  day  he  makes  livery, 
it  shall  be  good.     2  Rol.  109. 
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(A)  Cfte  antiquitg  of  it. 

A  fine  is  (a)  a  feofiinent  unpen  record.     Co.  L.  10.  a.  {b) 

But  it  is  an  improper  feonment.     1  Sal.  340. 

And  it  is  called  a  fine,  because^n^m  ponit  litibus.  Co.  L.  262.  PL 
Com.  S69.  (c) 

And  it  is  as  antient  as  any  court  of  record.  PI.  Com.  357.  a.  368.  b.  {d) 

And  it  was  levied  before  the  Conquest.  2  Inst.  51 1.  '  PI.  Com.  368. 
Dab.  Mad.  Form.  Int.  1 3.  {e) 

(B)l|g|t 

(a)  1.  A  fine  is  an  amicable  agreement  or  composition  of  a  suit,  whether  real  or  ficti- 
tioiiSy  between  the  demandant  and  tenant,  with  the  consent  of  the  judges,  and  enrolled 
among  the  records  of  the  court  where  the  suit  is  commenced,  by  wluch  lands  and 
tenements  are  transferred  from  one  person  to  another,  or  any  other  settlement  is 
made  reacting  them.  5  Cruise,  66,  —  3.  To  this  mode  of  transferring  estates  of 
freehold,  the  ceremony  of  livery  of  seisin  is  unnecessary  ;^ot  because  the  supposition 
and  acknowledgement  thereof  in  a  court  of  record  induces  an  equal  notonety,  for 
in  ancient  fines  no  such  acknowledgement  is  made ;  but  because  lands  acquired  in 
this  manner,  were  supposed  to  be  recovered  by  sentence  of  a  court  of  justice ;  and 
the  posse  MJon*  was  ddivered  by  the  sherifi^,  in  pursuance  of  a  writ  directed  to  him  for 
that  panose;  which  was  equal  in  point  of  notoriety  to  the  ceremony  of  livery  of 
sdsin.    Bract.  455.  b.  . 

{b)  1.  That  is,  a  finb  nw  cogmsumce  de  droit  come  ceo,  *-  2.  But  this  expression  is  by 
no  means  correct ;  for  there  are  cases  in  which  a  feoffment  has  a  more  extensive 
operation  than  a  fine;  and  therefore  Sir  William  Blackstone  has  justly  observed, 
that  it  might  with  more  accuracy  be  called  an  acknowledgement  of  a  feoffinent  upon 
record.    5  Cruise,  104. 

(r)  1.  Et  nola,  quod  dicitur  taUt  Concordia  JinaUSf  eo  quodjinem  impomi  negotio^  adeo 
Mt  meuier  Rtigimtktm  ab  eade  cetero  poterit  recedere,  Glanv.  lib.  8.  c.  S,  —  2,  Fimt  ett 
exiremUu  umui  cujutque  rei  et  ideo  dicitur  finaiit  concordia,  quia  impomtfinem  Mbm. 
Bract.  405.  b. 

'  {d)  1.  The  idea  of  a  fine  appears  to  have  been  originally  tieiken  from  the  traruactio 
of  the  Roman  law ;  which  was  an  accommodation  of  a  suit  already  commenced,  or  an 
agreement  respecting  some  doubtful  matter,  that  would  otherwise  become  the  subject 
ot  a  suit ;  and  is  thus  described :  Traniaciio  ett  super  re  dvbia^  out  Uie  inceria,  coH' 
emtio  nom  gratuUa^  aUquo  dato,  retento,  vei  promiuo,  5  Cruise,  67.  Cowell's  Diet. 
Fine.  Voet,  Comp.  Jur.  51.  —  2.  So  Bracton  defines  a  fine,  Concordia  in  foro 
seculan  idem   at  quod    transacHo ;   et    est  transactio  de    re  dubia  -  et  lite  incertOj 


—  4.  The  word  Jims,  continues  Mr.  Cruise,  appears  to  have  been  used  upon  the  con- 
tinent, as  synonimous  to  transactio,  in  the  twelnh  century ;  of  which  several  charters, 
published  by  Muratori,  aflford  proof.  Transactio  inter  Gerardum  comitem,  ^c.  atque 
Attamtm  Arddepiseopum  Pisamum^  amno^  1 121.  In  Eterrd  Dei  funnine.  Amen,  Breva  re- 
cordaBoms  qua&tur  Gerardus  comes,  ^cjinem  fecit  et  transactionem  Grafiano  vicedomin,  ad 
partem  ecdena  art^iepiscopatus  Sanctte  Maritt  et  Vice  Attorn  ejusdem  ecdesus  archiAns* 
copoj  4v.  de  qianque  partwus  integris  de  Curte  de  BeUora,  S^c,  5  Cruise,  68.  Antiq.  Med. 
.fiv.tom.  9.  449.  463.  487. 

{e\  1.  It  has  been,  says'  Mr.  Cruise,  a  favourite  topic  with  oiur  lawyers,  to  enlarge 
on  tne  antiquity  of  fines.    Some  have  carried  this  idea  so  far  as  to  insist,  that  they 
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(B)  OBg  tofjom  it  mag  he  !etoicD. 

All  persons  (J^)  of  full  age  and  sound  memory  (g)  may  levy  fines 
of  lands  of  which  they  are  seised.     Vide  West,  Symb.  S,  R-(A) 

Though  seised  only  of  a  reversion  or  remainder.   Vide  West,  Symb. 

3.  b. 

So,  husband  and  wife,  of  lands  of  the  wife. 

So  a  parcener,  joint^tenant,  or  tenant  in  common  may  levy  a  fine  of 
his  purparty.    Vide  West,  Syipb.  S.  b.  (i) 

were  coeval  with  the  first  rudiments  of  the  common  law,  and  formed  an  original  as- 
surance. Others  have  contended,  that  fines  were  well  known, in  this  kingdom  before 
the  Norman  conquest.  But  if  it  be  admitted  that  the  first  idea  of  a  fine  was  derived 
from  the  Roman  jurisprudence,  it  will  follow  that  fines  could  not  possiblv  have  been 
known  in  England  until  rsome  time  after  the  year  1130,  when  a  copy  of  the  Pandects 
was  found  at  Amalphi,  in  Italy.  5  Cruise,  69.  —  2.  As  a  farther  proof  of  this  asser- 
tion, it  may  be  observ^  he  continues,  that  Dugdale  and  Madox,  two  of  the  most 
diligent  and  learned  inquirers  into  our  ancient  records  and  charters,  have  acknow- 
ledged, that  they  could  not  discover  any  traces  of  fines  in  this  country  before  the 
time  of  Henry  the  second,  who  ascended  the  throne  in  1 155 ;  that  is,thirty*four  years 
aker  the  introduction  of  the  Roman  jurisprudence.  So  that  there  can  scarce  remaiD 
a  doubt,  but  that  fines  were  first  introduced  into  England  during  the  reign  of  king 
Stephen,  or  that  of  his  immediate  successor  kin^  Heniy  the  Second,  and  that  we  are 
indebted  to  Justinian's  Code  for  this  assurance.  Ibid. 
(/)  1.  There  are  several  records  of  fines  published  by  Dugdale  and  Madox,  to  which 
the  king  was  a  party.  5  Cruise,  131.  Dugd.  Ork.  Jur.  93.  Mad.  Form.  No.  394. 
—  2.  It  was,  however,  much  doubted  in  the  rdgn  of  James  the  First,  whether  the  king 
could  levy  a  fine;  and  his  majesty  having  consulted  Lord  Chief  Justice  Pop* 
ham,  and  Lord  Coke,  who  \^as  then  attorney-general,  on  this  subject,  they  gave,  it  as 
their  opinion,  that  although  the  king  could  not  be  cognizor  of  a  fine,  because  a  writ 
of  covenant  could  not  be  brought  against  him;  yet  that  if  a  fine  was  levied  to 
the  king  he  might  then  make  a  grant  and  render,  which  would  be  good,  and  sufficient 
to  bind  him.  5  Cruise,  131,  7  Rep.  32.  *-  5.  The  queen  may  levy  a  fine,  and  a  fine 
may  be  levied  to  her;  for  she  has  in  every  instance  the  particular  privilege  of 
suing,  and  bdngsued  alone,  and  is  considered  in  all  l^al  proceedings  as  a  feme  sole, 
5  Cruise,  151.    1  Inst.  3.  a.  133.  a.    4  Rep.  23.  b. 

(g)  Persons  who  are  blind,  deaf,  or  dumb,  or  who  are  both  deaf  and  dumb 
at  ttie  same  time,  may  levy  fines,  if  it  appear  that  notwithstanding  those  dis* 
abilities,  they  are  capable  of  comprehending  tne  nature  and  consequences  of  a  fine, 
and  can  express  their  meaning  by  writings  or  signs.  And  there  are  three  instances 
of  persons  opm  deaf  and  dumb,  who  were  permitted  to  levy  fines.  Carter,  53* 
Barnes,  19.  Id.  23. 

(A)  1.  A  disseisor  may  levy  a  fine.  5  Cruise,  136.  3  Rep.  79.  b.  —  2.  So  if  a  per- 
son enters  under  a  devise  that  is  void,  he  thereby  acquires  a  freehold  by  abatement, 
and  may  levy  a  fine.  Ibid.  *-  3.  If  the  heir  at  law  enters  notwithstanding  a  devise  in 
fiivoiu*  of  some  other  person,  and  levies  a  fine,  it  will  be  good.    Cra.  Car.  200.  — 

4.  And  where  a  person  nas  a  seisin  in  law,  by  the  descent  of  lands  upon  hun,  he  may 
levy  a  fine.  Cro.  Eliz.  639.  — 5.  And  a  person  having  a  defeasible  right  only  to  lands, 
may,  notwithstanding,  levy  a  fine  of  them ;  which  cannot  be  set  aside  by  the  plea,  that 
neither  of  the  parties  had  an  estate  of  fi*eehold  in  the  lands.  1  P.  Wms.  505.  13  Vin. 
Abr.  336.^  6.  Though  where  persons  who  have  taken  possession  by  wrong,  levy  a  fine 
before  any  recebt  of  rent,  such  fine  has  no  effect.  3  Atk.  336.  —  7.  Where  a  fine  was 
levied  of  Michaelmas  term,  relating  to  the  6th,  though,  in  fiu^t,  levied  on  the  8th  of  No- 
vember, it  was  hdd  to  be  sufficient  evidence  of  the  seisin  in  fact  of  the  cognizor  at  the 
time  of  the  fine  levied,  that  a  writ  of  possession,  after  a  recovery  in  ejectment,  was  exe- 
cuted on  his  behalf  on  the  evening  ot  the  6th,  by  the  officer^s  entry  on'  the  land,  and 
claiming  it  for  the  cognizor,  but  without  any  actual  change  of  the  tenant  in  possession, 
who  afterwards  paid  rent  to  the  cognizor.  11  East,  495. —  8.  There  are  two  cases  in 
which  a  fine  is  allowed  to  operate,  uthough  the  parties  hkve  no  estate  of  freehold  in 
the  lands.  The  first  b,  where  a  cetttd  que  trust  levies  a  fine  of  his  trust  estate  f  and 
the  second  is,  where  a  fine  is  levied  by  a  vouchee  to  the  demandant  in  a  real  action  ^ 
or  from  a  demandant  to  a  vouchee,  which  is  held  good.    5  Cruise,  144. 

(i)  1  Rep.  58.  a.    6  Mod.  45.     1  Salk.  286. 

So 
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So  a  corporadoD  sole  may  levy  a  fine  of  his  lands,  which  he  has  in 
his  corporate  capacity,  {k) 

So  a  man  may  levy  a  fine,  though  he  be  outlawed  in  a  personal 
action.  (/) 

So  a  fine  by  a  man  non  compos  {m)  though  it  ought  not  to  be  levied 
(it)  binds  for  ever,  when  it  is  levied,  {o) 

So  a  fine  by  a  man  attainted  for  treason  or  felony,  binds  all  bu^  the 
king.    Vide  West,  Symb.  S.  a.  {p) 

So,  a  fine  by  an  alien,  {q) 

So,  a  fine  by  an  in&nt,.  (r)  or  feme  covert  (s)  without  her  husband, 

binds 

(k)  Co.  Read.  7. 

(/)  West,  Symb.  p.  2.  8. 1  J. 

(m)  If  it  is  suggested  tliat  the  cogmzor  is  insane,  he  may  be  produced  and  examined 
in  court.    Barnes,  218. 

(ft)  The  statute  de  medo  ievandijinet  expressly  directs,  that  persons  of  this  descrip- 
tion shall  not  be  permitted  to  levy  a  fine. 

M  1.  Because  the  record  and  judgment  of  the  court,  being  the  highest  evidence  in 
the  uw,  the  cognizor  must  be  presumed  to  have  been  capable  of  contracting  at  the 
time;  therdbre  no  averment  can  be  admitted  to  the  contrary.  5  Cruise,  148.  4  Rep. 
124.  —  2.  And  a  dedaration  of  the  uses  of  a  fine,  by  an  idiot  or  lunatic,  will  also  be 
eood.  12  Rep.  124.  2  Rep.  58.  Winch,  106.  Hob.  224.  lo  Rep.  42.  Vide 
oames,  218. 

(p\  A  fine  by  tenant  in  tail  having  committed  murder,  before  conviction,  bars  the 
heirmtaiL    2Wils.  219. 

(q)  1.  An  alien,  being  incspable  of  holding  lands,  ought  not  to  be  permitted  to  levy 
a  fine.  But  if  he  does  levy  a  fine,  it  will  not  conclude  the  king  after  office  found. 
5  Cruise,  144.  13  Vin.  Abr.  228.  —  2.  Nor  will  a  fine  be  allowed  to  pass,  where  it  ap- 
pears that  the  cognizor,  or  one  of  several  co^nizon,  is  an  alien  enemy,     l  Taunt.  144, 

(r)  I.  Bv  7  Ann.  c.  19,  it  is  enacted,  that  it  shall  and  may  be  Itcwfdl  to  and  for  any 
person  under  the  age  of  twenty-one  years,  by  the  direction  of  the  court  of  chan- 
cery or  exchequer,  on  the  petition  of  the  persons  for  whom  such  in&nts  shall  be  seised 
or  possessed  in  trust,  to  convey  and  assure  any  such  lands,  tenements,  or  hereditaments, 
in  such  manner  as  Uie  said  court  shall  direct. —  2.  Under  which  act,  the  infant 
heir  of  a  mortguee  in  fee,  though  sl  feme  covert,  may  convey  by  fine.  5  Atk.  479.  Com. 
Rq>.  615. — 5.  By  4  O.  3.  c.  16.  it  is  enacted,  diat  it  shall  and  may  be  lawful  for  any 
in&nts,  having  estates  in  lands,  tenements,  or  hereditaments,  within  the  duchy  of 
Lancaster  or  the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  or  in  the  prin- 
cipality of  Wales,  by  the  oirection  of  the  court  of  the  duchy  chamber  of  Lmicaster, 
of  the  court  of  exchequer  in  the  county  palatine  of  Chester,  or  of  the  court  of  chan- 
ceiy  of  the  county  palatine  of  Lancaster,  or  the  court  of  chancery  of  Uie  county 
palatine  of  Duiiiam,  and  of  the  several  courts  of  the  great  sessions  in  Wales  res- 
pectively, to  convey  and  assure  any  such  lands,  tenements,  or  hereditaments,  in  such 
manner  as  the  said  several  courts  shall  direct. 

(s)  1.  The  statute  de  modo  levandijinet  directs  that  if  a  feme  covert  be  one  of  the 
parties  to  a  fine,  she  oiu^ht  first  to  be  examined  by  four  of  the  justices,  and  if  die 
refused  her  assent  to  the  tme,  it  should  not  be  levied.  2  Inst.  515.  —  2.  When  a  mar- 
ried woman  is  party  to  a  fine,  she  oudit  to  be  examined  secretiy  and  apart  from  her 
husband,  pursuant  to  this  statute,  in  oraer  that  the  jud^  or  commissioners  may  inform 
themselves,  whether  she  joins  in  the  fine  of  her  own  tree  will,  or  is  compelled  to  it  by 
the  threats  or  menaces  oft  her  husband.  Every  thing  contained  in  the  writ  should  be 
distinctiy  named  to  her,  and  she  ousht  to  be  informed  of  the  consequences  of  her 
assenting  to  the  fine.  But  although  the  statute  de  modo  levandijinet  thus  positively 
dbvcts  Uie  private  examination  of  a  married  woman,  yet  if  she  is  allow^  to  acknow* 
ledge  a  fine,  without  being  examined,  it  will  ^ind  both  her  and  her  heirs  for  ever ;  there 
being  no  mode  of  reversing  such  a  fine ;  because  it.cannot  afterwards  be  averred  that 
the  married  woman  was  not  examined,  the  contrary  bang  recorded.  5  Cruise,  132. 
2  Inst.  515.  3  Atk.  712.  —  3.  The  private  examination  of  a  married  woman,  however^ 
is  not  directed  in  all  cases ;  as  that  circumstance  was  prescribed  by  the  legislature  only 
to  prevent  married  women  from  making  an  imprudent  disposition  of  their  property,  at 
the  instance  of  their  husbands ;  sothat  where  a  husband  and  wife  acquire  any  interest 
by  a  &ie,  and  depart  witli  nothing,  the  wife  need  not  be.examined,  beamse  in  that  case 
soe  cannot  posably  be  prejudice.    It  may  therefore  be  laid  down  tliat  a  married 
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(/}  binds  (t<)  till  it  be  avoided  Vide  Baron  and  Feme,  (P  1«)— * 
Enfant,  (B  2.) 

But  a  fine  cannot  be  levied  by  (x)  a  corporation  aggregate :  for 
it  cannot  act  but  by  attorney,  and  it  cannot  make  conusance  by  at- 
torney, (y) 

So, 

woman  need  only  be  privately  examined,  when  she  joins  in  granting  some  estate,  or 
departing  with  some  interest.    5  Cruise,  152.   Litt.  s.  670.    1  Inst.  353,  b.    2  Inst.  515. 

—  4.  Thus  if  a  fine  be  levied  to  a  husband  and  wife,  who  grant  and  render  a  rent,  the 
wife  ought  to  be  examined ;  because  by  the  render  sh^  makes  herself  liable  to  the 
payment  of  the  rent.    Rol.  Abr,  tit.  Fine,  M.  1. 

(/)  1.  1  Inst.  76.  a.  7  Rep.  43.  a  10  Rep.  46.  a.  Hob.  2S5.  —  2.  There  is  no  case 
in  which  the  court  has  authenticated  a  fine  levied  by  a  married  woman  as  such  without 

her  husband.    5  Cruise,  134.  —  3.  Upon  a  motion  that  Ann  Moreau,  wife  of 

Moreau,  misht  levy  a  fine  without  her  husband,  it  appeared  that  the  lands  had  been 
sold  bv  the  husband,  who  covenanted,  that  he  and  his  wife,  when  of  age,  should  levy  a 
fine  wnen  the  wife  came  of  age,  she  refiised  to  join  in  it ;  but  it  was  levied  by  the 
husband  alone,  who  went  abroad.  Afterwards  the  wife  consented  to  levy  it,  but  the 
husband  was  husband.  It  was  sud,  that  it  had  been  usual  in  such  cases  for  the  curutor 
to  make  out  a  pneejpe  to  the  wife,  as  a/eme  sole  ;  but  no  example  of  it  was  produced 
upon  the  motion.  The  court  would  make  no  rule  to  authenticate  such  a  fine ;  but  it 
was  afterwards  acknowledged  de  bene  eue^  before  the  lord  chief  justice  then  in  court. 
2  Blk.  1205.  —  4.  The  estate  of  a  married  woman  having  been  regularly  sold,  the 
conveyances  duly  executed  by  the  husband  and  wife,  and  the  purchase  money  paid,  the 
husband  became  insane.  Upon  an  application  to  allow  the  wife  to  acknowledge  the 
fine  without  her  husband,  tiie  court  said,  that  they  should  make  no  order  upon  the 
subject ;  but  that  it  appeared  to  them  that  there  was  no  objection  to  the  acknowledg- 
ment of  the  fine  being  taken ;  valeat  quantum,  1  N.  R.  312,  —  5.  The  court  refiised  to 
allow  a  fine  by  a  feme  cocert  to  pass,  though  her  husband,  decbred  a  bankrupt,  had 
absconded  and  gone  abroad.  1  Taunt  37.  —  6.  Neither  will  it  allow  a  feme  covert  to 
-  suffer  a  recovery  without  her  husband,  though  as  a  joint-tenant  with  others.  1  Taunt. 
478.  —  7.  Nor  will  it  amend  the  recovery  by  adding  the  name  of  her  husband.    Ibid. 

—  8.  The  most  scrupulous  adherence  to  the  prescnbed  forms  of  the  caption  of  the 
acknowledgment  of  a  recovery  by  9k feme  covert^  is  requisite.     5  Taunt  661. 

(tf)  If  a  woman  levies  a  fine  by  the  name  of  Mary  the  wife  of  Thomas  Stiles,  it  will 
be  void ;  because  it  appears  by  the  very  record  itself,  tliat  the  cognizor  was  a  married 
woman.     1  Sid.  122. 

(jt)  1.  No  person  can  levy  a  fine  of  lands  that  will  affect  strangers,  unless  he  has  at 
least  an  estate  of  freehold  in  possession,  either  by  right  or  by  wrong ;  otherwise  it  might 
be  in  the  power  of  any  two  strangers  to  deprive  a  third  person  of  his  estate,  by 
levying  a  fine  of  it ;  so  that  in  every  case  where  a  fine  is  levied,  and  none  of  the  parties 
to  such  fine  have  any  estate  of  freehold  in  possession  in  the  lands  whereof  the 
fiiie  is  levied,  it  will  only  bind  the  parties  themselves  and  their  heirs,  but  mav  at 
any  tim^  be  set  aside  by  the  real  owner,  by  pleading  that  neither  of  the  parties  had  an 
estate  of  freehold  in  the  lands,  at  the  time  when  the  fine  was  levied.    5  Cniise, 


'  a  person  who  is  only  possessed  of  lands  for  a  term  of  years,  or  who  holds  theiu 
by  statute-merchant,  statute-staple^  or  writ  of  elcgUj  levies  a  fine  of  them,  it  will  have 

'  no  effect  whatever,  as  to  strangers,  becaiL^  the  cognizor  has  no  estate  of  freehold. 
5  Rep.  77.  b.— I-  4.  And  it  follows  from  the  same  principle,  that  if  a  copyholder  levies  a 
fine  of  his  copyhold,  it  is  void,  because  the  freehold  is  in  the  land.  Co.  Cap.  55,  —  5. 
And  the  onl^  mode  by  which  a  tenant  for  years,  or  a  copvholder,  can  levy  a  fine, 
so  as  to  give  it  any  force,  is,  by  first  making  a  feoffinent,  by  which  means  he  acquires  a 
freehold  b^.  dcsseisin.  1  Inst.  330.  b.  n. ''  Lev.  52.  —  6.  This  doctrine,  however,  has 
been  questioned  by  Lord  Mansfield ;  but  is,  notwithstanding,  admitted  by  some  prac^ 
titioners.    5  Cruise,  136.  . 

(^)  1.  It  appears  from  Glanvill^  that  the  suitors  in  the  curia  regit  were  at  all  times 
allowed  to  prosecute  their  causes  by  attorney,  who  was  called  retpofua&t  ad  lucran^ 

'dum  vel  perdendum;  and  a  plea  mi^t  be  thus  commenced  and  determined,  whether 
by  judgment  or  by  final  concord,  as  effectually  as  by  the  principal  himself.    Per  pro^ 

'cwatoFcm  itayue  Udem potest  placiCwn  illud  deduciin  cwiff,  et  termmari^  woe  per  judi- 

»••'•'  dumm. 
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Soy  if  commissioners  take  a  fine  of  an  infant,  &c.  the  court  will  grant 
an  attachment  against  them ;  and  upon  examination  and  inspection  the 
fine  shall  be  vacated.     R.  Skin.  24.  (z) 

(C)  Cotubom. 

All  persons  who  may  be  grantees,  may  be  connsees  of  a  fine.  Vide 
West,  Symb.  4.  a.  {a) 

So  a  fine  may  be  levied  to  a  corporation  aggregate.  '  Vide  West, 
Symb.  4.  a. 

But  a  fine  cannot  be  levied  to  any  not  a  party  to  the  writ  of  covenant, 
except  by  way  of  remainder. 

Nor  to  two  persons  and  their  heirs ;  for  the  court  will  refuse  it. 
R.  1  Leo.  62. 

Yet  the  king  may  levy  a  fine  to  two  and  their  heirs,  and  the  court 
will  not  refuse  it. 

So,  the  king's  tenant,  for  the  king's  benefit  {b) 

(D)  oeefore  toi)om. 

By  the  st«  (c)  18  Ed.  1.  de  modo  levandi  Jlnesy  a  fine  ought  to  be 

levied 


cnam,  noefinaleni  conconUam,  adeo  plene  et  finmter  ui  per  eum  qui  a&um  loco  suo  mdc 
potndi.  Glany.  lib.  1 1.  c.  1.  5  Cndtfe,  73.  —  2.  In  consequence  of  this  doctrine,  fines 
were  frequently  levied  by  attorney,  and  in  the  Fbrtnulare  AngUcanum  there  are  several 
records  of  fines,  which  appear  to  have  been  levied  bv  attorney,  we  chirograph  being  word- 
ed in  this  manner;  H^bc  ettJinaKs  concordiafada^qc,  inter  TTwmamde  PrettoUyper  Alex^ 
midrum  Wallemem,poiitum  loco  auo  ad  lucremdum  vel  perdendum^  et  Ramdphmn,  4^. 
No.  S6S.  969.  5  Cruise,  74. — 3.  This  practice  was  productive  of  several  firauds,  ttid 
therefore  the  statute  de  modo  levandi  finei  enacted,  that  the  parties  to  a  fine  should  ap- 
pear penonally  in  court,  in  order  that  the  judges  might  have  an  opportunity  of 
flamming  into  their  age  and  capacity.    5  Cruise,  74. 

{z\  An  infant  acknowledged  a  fine,  and  the  cognizee  omitted  to  get  it  engrossed, 
until  the  in&nt  should  attain  his  fiill  ase,  in  order  to  prevent  lum  from  bringing  a  writ 
of  error.  The  court,  upon  a  view  of  uie  co^izance  produced  by  the  infant,  and  upon 
his  prayer  to  be  inspected,  and  to  have  his  nonage  recorded,  vasgecXed  him,  and  re- 
corded his  infancy,  in  order  to  give  him  the  benefit  of  his  writ  of  error ;  which  he  must 
otherwise  have  lost,  as  his  nonage  determined  before  the  jiext  term.  12  Mod.  444. 

{fl\  Touch,  7.  ^ 

{b)  The  king  may  take  lands  by  fine,  because  it  is  matter  of  record ;  and  therefore 
where  the  Awquis  of  Berkeley  levied  a  fine  to  certain  persons,  who  granted  and 
rendered  to  Lord  Berkeley,  and  the  heirs  male  of  his  body,  remainder  to  King 
Henry  VII.,  and  the  heirs  male  of  his  body,  it  was  held,  that  the  estate  was  well  vested 
in  the  king.  Plowd.  237. 

(c)  1.  A  fine  being  a  composition  of  a  suit  commenced  for  the  recovery  of  real  pro- 
perty, it  mig^t  originally  have  been  levied  in  any  court  which  had  jurisdiction,  to  hold 
pleas  of  land.  5  Cruise,  111.  Gilb.  Ten.  100.  Hale's  Hist  151.  Praef.  3  Rep.  —  2. 
Accordingly  it  appears,  that  in  the  early  ages  of  the  law,  when  courts  were  more  nu- 
merous, and  theu-  jurisdiction  more  extensive  than  at  present,  fines  were  fi^uently 
levi^  in  the  lord's  court,  the  hundred  court,  and  the  county  court.  Ibid.  —  3.  And 
in  Dugdale's  Origines  Juridiciales,  92.  there  is  the  record  of  a  fine  which  was  levied 
in  the  county  court  of  Nottingham,  in  the  reign  of  King  John.  Cruise,  Ibid:  —  4.  Fines 
were  also  levied  in  all  the  courts  at  Westminster,  and  even  before  the  king  himself,  as 
appears  from  a  great  number. of  records  which  have  been  published  in  Spelman'a 
urossary,  and  by  Dugdale  and  Madox.  5  Cruise,  112.  Dujgd.  (>%.  Jur.  5a  92.  M»- 
dox,  Form.  Angl.  No.  364. —  5.  From  the  time  of  the  appointment  of  justices  in  eyre, 
by  King  Henry  II.  fines  were  usually  levied  before  tnem,  on  account  of  the  pre- 
eminence of  their  courts  over  the  county  courts ;  and  Madox  has  preserved  several  con- 
cords of  fines  which  are  expressed  to  have  been  levied  coram  Abbate  de  Evesham  Jokamte 
de  MunmulfSlrc.  Jutticiarm  itmerantUtua*  5  Cruise,  1 1 2)  Form.  Angl.  No.  3 65y  366, 36 7. 369« 
Rol.  Ahr.  tit.  Fine,  C  «—  6.  In  consequence  of  the  fixed  residence  of  the  court  of  com- 
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levied  before  four  justices  {d)  in  C.  B.  or  in  eyre,  and  not  else- 
where, {e) 

And  the  number  of  justices  ought  to  be  above  one ;  and  therefore^ 
they  were  named  antiently,  that  the  number  might  appear,  2  Inst.  514. 
1  H-  7.  10.  11. 

Now  by  St.  4  H.  7*  fines  may  be  levied  before  the  justices  of  the 
common  pleas. 

And  therefore,  the  number  of  the  justices  is  not  now  material  2  Inst. 

515. 

If  it  be  before  three  justices  in  C.  B.  omitting  the  other,  it  shall  be 

good.     Semb.  Cro.  El.  677. 

So  a  fine  may  be  levied  in  the  counties  palatine  of  L>ancaster  and 
Chester.    Vide  West,  Symb.  5-  b.  (/) 
So, 

mon  pleas,  at  Westminster,  by  magna  charta,  fines  were  thenceforth  usually  levied  in 
that  court;  because  therein  only  could  real  actions  be  commenced.  Though  if  a 
record  was  removed  by  writ  of  error  from  the  court  of  common  pleas  into  the  court 
of  king's  bench,  a  composition  of  the  suit  might  take  place  there;  by  which  means 
a  fine  might  be  levied  in  that  court    6  Cruise,  lis.    4  inst.  99. 

{d)  Lord  Coke  says,  that  this  provinonwasrraealedby  the  st.  4  H.  7.;  so  that  now  a 
fine  levied  in  die  court  of  common  pleas,  before  two  justices,  is  considered  to  be 
equally  valid  as  if  all  the  judges  were  present.    S  Inst  510.  515.    Co.  Read.  8. 

(tf)  1.  An  opinion  is  advanced  bv  Lord  Coke,  that  a  fine  cannot  now  be  levied,  so  as 
to  have  the  force  of  a  final  concord,  in  any  court  but  the  court  of  common  pleas ;  and 
therefore  that  die  king  cannot  now,  in  contradicdon  to  thu  negadve  statute,  grant  )i 
power  to  hold  pleas  for  the  purpose  of  levyii^  fines.  5  Cruise,  115.  —  2.  He 
seems,  continues  Mr.  Cruise,  also  to  have  been  of  opinion,  that,  since  this  statute,  fines 
cannot  be  levied  in  any  inferior  court,  unless  the  privilc^  of  holding  such  court  has 
been  confirmed  by  act  of  parliament.  Ibid.  —  3.  But  this,  he  concludes,  is  certainly  a 
mistake;  for  fines  may  still  be  levied  in  inferior  courts,  as  he  shows  in  a  subse- 
quent part  of  his  chapter.    Ibid. 

(/)  1.  The  coundes  palatine  of  Lancaster,  Chester,  and  Durham,  having  courts  of 
their  own,  the  king's  ordinary  ^rits  do  not  run  there;  so  that  fines  could  not  be  levied 
in  the  court  of  common  pleas  at  Westminster,  of  lands  situated  in  those  coundes. 
5  Cruise,  113.  —  2.  But  fines  may  now  be  levied  in  the  courts  of  those  coundes,  under 
the  authority  of  the  following  statutes.  —  3.  By  37  H.  8.  c  19.  it  is  enacted,  that 
all  fines  levied  before  the  jusdces  of  the  county  paladne  of  Lancaster,  conunonly  call- 
ed jusdces  of  asaze  at  Lancaster,  or  before  one  of  them,  of  any  lands,  tenements,  or 
other  hereditaments,  lying  or  being  witliin  the  said  county  palatine  of  Lancaster,  which 
shall  be  openly  read  and  prodaimed  three  several  days  in  open  sessions,  in  the 
presence  of  the  jusdces  of  assize  at  Lancaster,  or  one  of  them,  for  the  time  being,  and 
also  that  shall  be  openly  proclaimed,  in  the  same  manner,  at  the  two  next  general 
sessions  that  shall  be  liolaen  in  the  said  county  palatine  of  Lancaster,  at  three  several 
days  in  dther  of  the  said  two  sessions,  after  such  manner  and  form  as  is  commonly  used 
in  the  court  of  common  pleas  at  Westminster,  shall  be  of  like  force,  strength,  and 
effect  in  law,  to  all  intents,  effects,  construcdons,  and  purposes,  as  fines  levic»  in  the 
court  of  common  pleas.  —  4.  If  a  fine  b  found  by  verdict  to  have  been  levied  before 
the  jusdces  of  the  county  palatine  of  Lancaster,  without  finding  who  those  jusdces 
were,  and  whether  they  had  power  to  take  fines  or  not,  the  court  will  presume 
them'  to  be  such  jusdces  as  nave  power  by  statute  to  take  fines  in  the  county  pala- 
tine of  Lancaster,  if  the  contrary  does  not  appear.  1  Wils.  275.  —  5.  By  2  &  3  Edw,  6. 
c.  28.  it  is  enacted,  that  all  fines  levied  or  acknowledged  before  the  high  jusdce  of 
the  county  paladne  of  Chester,  or  before  the  deputy  or  lieutenant  jusdce  there,  of  any 
lands  tenements,  or  other  hereditaments,  lying  or  being  within  the  said  county 
palatine  of  Chester,  which  shall  be  openly  read  and  proclaimed  three  several  days  in 
the  open  sessions,  in  the  presence  of  the  justice  of  the  said  county  palatine  of 
Chester,  or  before  the  deputy  or  lieutenant  jusdce  there,  at  the  same  sessions  that  the 
same  fine  shall  be  engrossed,  and  also  that  shall  be  openly  read  and  proclaimed  ih 
the  same  manner  at  we  two  next  general  sessions  that  shall  be  holden  in  the  said 
county  palatine  of  Chester,  next  after  the  levying  and  engrossing  such  fine,  at  three 
several  days  ifl  dther  of  the  teid  two  i>essioiis,  after  micE  moaner  and  form  as  is 
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S(s  before  justices  in  eyre.     2  Inst  515. 

And  in  a  court  of  antient  demesne,  {g)  of  lands  of  antient  demesne* 
{h)    R.  (f)  1  Sal.  340.  {k)    Vide  Antient  Demesne,  (G  2.)  (I) 

But 

commonly  used  in  the  kin^s  courts  of  common  pleos  at  Westminster,  shall  be  of  like 
force,  strength^  and  effect  m  law,  to  all  intents  and  purposes,  as  fines  duly  levied  with 
proclamations  before  the  kine's  justices  of  his  common  pleas.  —  6.  By  45  Eliz.  c.  15. 
a.  3.  It  is  enacted,  that  it  shall  and  may  be  lawful  to  and  for  all  persons,  upon  any 
original  writ  or  writs  of  covenant,  or  any  other  original  writ  or  writs,  whereupon  fines 
have  been  usually  levied^  to  be  purchased  out  of  the  court  of  excheauer,  within 
the  county  palatine  of  Chester,  returnable  before  the  mayor  of  the  city  ot  Chester  in 
the  portmoot  court,  to  be  holden  within  die  said  city,  to  levy  any  fine  or  fines  of  any 
lancu,  tenements,  or  hereditaments,  lying  or  being  within  the  county  of  the  city  of 
Oiester,  before  the  mayor  of  the  said  city,  in  the  said  portmoot  court,  in  such  man- 
ner and  form  as  fines  nuy  be  levied  before  the  hif^  justice  of  the  county  palatine  of 
Chester;  and  that  the  mayor  of  the  said  dty,  shiul  have  full  power  and  authority  to 
to  receive  and  record  all  and  every  such  fine  and  fines ;  and  that  all  and  everv  such 
fine  and  fines  which  shall  be  so  levied,  and  which  shall  be  openly  read  and  proclaimed 
before  the  mayor  ofthe  said  dty,  in  the  said  portmoot  court,  once  at  the  same  court  day  . 
that  the  said  fine  shall  be  engrossed,  and  once  at  every  ofthe  nine  next  court  days  of  port^ 
moot  next  afler  the  levying  and  engrossing  of  such  fine,  shall  be  of  like  force,  strength, 
and  effect  in  law  to  all  mtents,  constructions,  and  purposes,  as  fines  duly  levied  with 
proclamations  before  the  said  high  justice  of  Chester. — 7.  By  5  Eliz,  c.  27.  all  fines 
levied  before  the  justice  or  justices  of  the  county  palatine  of  Durham,  for  the  time 
bang,  authorized  for  that  purpose,  of  any  lands,  tenements,^  or  other  hereditaments^ 
l^ing  or  being  within  the  said  county  pawne  of  Durham,  which  shall  be  openl;^  read 
and  proclaimed  two  several  days  in  the  open  sessions,  in  the  presence  of  th^  justices  of 
assize  at  Durham,  or  one  of  them,  at  the  same  sessions  that  the  same  fine  shall  be  engross- 
ed, and  abo  diat  shall  be  openly  read  and  proclaimed  in  the  same  manner  at  the 
two  next  seneral  sessions  that  shall  be  holden  m  die  county  palatine  of  Durham,  next 
after  the  levying  or  engrossing  of  such  fine,  shall  be  of  the  saiiie  force,  strength,  and  eflfect 
in  law,  to  all  mtents  and  purposes,  as  fines  duly  levied  with  procUmiations  before  the 
queen's  justices  of  the  common  pleas  at  Westminster.  —  8.  Upon-  the  reduction  of 
Wales^  courts  of  justice  were  erected  tiiere»  in  whidi  all  pleas  of  real  and  personal 
actions  were  to  be  hdd ;  and  fines  of  lands  dtuated  there  are  levied  in  those  courts 
under  the  authority  ofthe  st.  94  &  35  H.  8.  c  26.  s.  41.,  by  which  it  is-enacted,  that  all 
fines  levied  before  the  justices  of  Wales^  of  lands,  tenements,  and  hereditaments  situated 
within  their  jurisdiction,  with  proclamations  made  the  same  sesuon,  that  the  said  fine 
shall  be  engrossed,  and  in  the  two  other  great  sessions  then  next  to  be  holden  within 
the  same  countv,  shall  be  of  the  same  force  and  effect,  to  all  intents  and  purposes,  aa 
fines  levied  with  prodamations  be  ofy  that  be  levied  before  the  justices  of  tne  common 
pleas  of  England.  5  Cruise,  116. — 9.  The  isle  of  Ely  is  a  royal  fi«nchise ;  the  bishop 
havi^  by  a  grant  of  Kinf  Henry  I.,  jnra  regaSOf  whereby  he  acquires  both  a  dyil  and 
criminal  jurisdiction ;  and  therdTore  fines  are  levied  in  a  court  ndd  by  the  lnshop*» 
justices,  of  all  knds  situated  within  that  franchise.    Ibid.    4  Inst.  220. 

(g)  A  fine,  however,  so  levied,  has  only  die  efifect  of  a  fine  at  common  law,  wjuch, 
when  levied  of  an  estate  tail,  is  to  create  a  discontinuance ;  and  does  not  bar  the  issue 
in  tail  from  bringing  a  formedon.  For  no  fine,  unless  it  is  levied  with  proclamations, 
pursuant  to  the  st.  4H.  7.,  has  tiie  eSBsd  of  bamng  an  estate  tail,  except  in  the  case  of 
copyholds.    Dyer,  375.    Com.  R.  624. 

^  {i)  And  since  tenants  in  antient  demesne  cannot  sue  or  be  sued  for  their  lands  in  the 
kinr  8  courts,  but  have  the  privilege  of  having  justice  administered  to  them  in  the  court 
ofthe  ibanor  by  writ  of  dbroU  date,  directed  to  the  lord  of  the  manor  whereof  the  lands 
were  hdd,  it  follovrs,  that  no  fine  can  be  levied  in  the  court  of  common  pleas  at  West* 
minster,  ii  lands  hdd  in  antient  demesne ;  that,  too,  would  be  a  wrong  to  the  lord 
of  whom  the  lands  were  holden,  as  they  would  by  that  means  become  fi^nk-free,  and 
not  impleadable  in  his  courts.    5  Cniisey  116.    2  Inst.  513. 

(t)  Com.  93.  124. 

Ik)  1.  As  tenants  in  antient  demesne  were  allowed  to  prosecute  actions  in  the  court  of 
the  manor,  they  were  also  permitted  to  compound  thdr  suits  there ;  by  which  means 
fines  have  at  aU  times  been  Jevied  of  lands  held  in  antient  demesne,  upon  littie  writs 
of  right  dose,  in  the  court  of  the  manor.  5  Cruise,  117.  —  2.  And  lord  Holt  and  the 
other  judges  determined  that  this  might  be  done,  notwithstanding  the  court  of  the  manor 
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But  a  fine  cannot  be  levied  in  B.  R.    2  Inst  515. 

So,  by  the  st.  de  modo  levandijines^  18  Ed.  1.    It  oi^ht  tobbifora 
the  justices   of  C.  B.  or  in  eyre,  and  not  elsewhere :  and  therefore^ 
where  a  man  has  power  tenere  plactta^  a  fine  cannot  be  levied  before 
him.     2  Inst.  515. 

So,  against  those  negative  words  of  the  statute,  the  king  cannot  grant 
a  power  to  levy  a  fine.     2  Inst  515. 

So  a  man,  or  a  corporation,  cannot  prescribe  for  levying  fines  in  his 
court     Dub.  1  Leo.  188.     Cro.  El.  116.     Ow.  93.     1  Sal.  S40. 

So  a  fine  cannot  now  be  levied  in  the  exchequer,  though  it  was  an- 
tiently  levied  there.     Mad.  145. 

(E)  ^ht  patts  of  a  fine. 

(El.)  Upon  what  writ  it  may  he  levied:— The  original  writ. 

There  are  five  parts  of  a  fine.     5  Co.  S8.  b. 

The  first  part  of  every  fine  is  the  ordinal  writ.     5  Co.  S8.  b. 

By  the  sU  18  Ed.  1.  {m)  the  order  of  law  does  not  sufier  that  a  final 
accord  be  levied  in  the  king's  court  without  an  original  writ.  D.  Cont. 
21  Ed.  4.  60.  b.  62.a.  4.  b.     Mad.  Form.  Inst.  17.  (fz) 

The  most  usual  writ,  upon  which  a  fine  is  leried,  is  a  writ  of  covenanty 
which  is  not  personal,  but  real,  and  requires  performance  and  execution 
of  the  covenant.     1  Sal.  S40. 


was  iiot  a  court  of  record ;  because  it  was  but  agreeable  to  the  power  of  that  court  in 
other  instances,  for  they  might  proceed  to  try  the  mise  joined  in  a  writ  of  right  close, 
wluch  was  of  a  higher  nature  than  a  fine ;  whereas  in  ail  other  inferior  courts,  on  the 
mise  joined,  the  cause  must  be  removed  into  the  court  of  common  pleas,  by  recordaru 
And  tne  statute  18  £dw.  l»,de  modo  UfforuU  Jintt,  was  but  dedaratorv  of  the  common 
law,  and  was  made  to  rectify  a  mistake,  that  fines  were  leviable  in  inferior  courts,  upon 
bills  or  plaints,  which  could  not  be,  either  by  grant  or  custom,  by  reason  of  die  nw^ 
tive  words  of  that  statute.  But  this  did  not  extend  to  courts  of  antient  demesne,  for 
theuxthc  St.  18  Edw.  1.,  would  make  fines  of  those  lands  leviable  in  the  court  of  com- 
mon pleas ;  which  was  not  the  case ;  such  fines  being  reversable  by  the  lords.  So  that 
tenants  in  antient  demesne  would  be  under  a  double  disadvantage ;  for  a  fine  could 
not  be  levied  of  their  lands  in  any  court.  Whichjudgment  was  affirmed  by  the  house 
of  lords.    1  Salk.  339.    Com.  R.  93.  124.    4  B.  P.  C.  66. 

(f)  1.  Fines  may  be  levied  in  the  courts  of  cities  and  corporate  towns,  where  such 
courts  have  power  to  hold  pleas  of  land.  Thus  Madox  has  published  the  record  of  a 
fine  levied  in  the  town  court  of  the  city  of  Coventry,  before  the  mayor  and  bailifis ; 
And  also  a  fine  levied  in  the  court  of  Fordwick,  to  which  King  Henry  the  Eighth  was  a 
party.  5  Cruise,  118.  Mad.  Form.  An^.  No.  379.  394.  —  2.  Unless  however  it  ap- 
pears that  such  court  had  a  power  of  takmg  fines,  the  fine  is  void  and  may  be  reversed ; 
and,  therefore,,  in  a  writ  of  error  to  reverse  a  fine  levied  in  Shrewsbury,  before  the  bai* 
liiis  there,  the  first  error  assigned  was,  that  it  did  not  appear  that  they  had  any  aulho- 
rity  to  take  fines,  and  that  they  could  not  have  it,  by  prescription  or  by  general  words 
'  in  the  king's  grant ;  and  the  court  said,  the  fine  was  void,  it  not  ap|>earing  by  what  au- 
thority it  was  levied,  for  it  was  in  derogation  of  the  crown,  and  of  its  profits  pro  &wii- 
Ha.  concordartdL  Cro.  Eliz.  314.  —  3.  By  st.  34  &  55  Hen.  8.  c.  26.  s.  40.  it  is 
enacted,  that  fines  shall  and  may  be  taken  before  the  justices  of  Wales,  of  lands,  tene- 
ments, and  hereditaments  situated  within  thdr  jurisdiction,  by  force  of  their  general 
commission,  without  any  writ  of  dedimut  potettatem  to  be  sued  for  the  same,  m  like 
manner  and  form  as  is  used  to  be  taken  before  the  king's  chief  justice  of  the  common 
pleas  in  England. 

(m)  And  since  the  passing  of  this  act,  no  material  alteration  has  been  made  in  the 
manner  of  levying  fines.    5  Cruise,  73. 

(if)  If,  however,  the  judges  permit  a  fine  to  be  levied  without  an  original  writ,  it  is 
not  absolutely  void,  but  only  voidable.  • 

Yet 
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Yet  it  may  be  levied  upon  every  writ,  by  which  land  is  demanded,  or 
by  which  land  is  chargecl  or  bound,  or  which  concerns  land  in  any  sort. 
5  Co.  38.  b.     1  Sal.  S40.  (o) 

As,  in  a  writ  of  right.     I  Sal.  340.  (p) 

A  warrantia  chartce.  5  Co.  59.  Bend.  pi.  138.  Mad.  Form.  368. 
370. 

A  writ  of  mesne.     5  Co.  39. 

A  writ  of  customs  and  services.   Vide  West,  Symb.  6.  a.    2  Inst.  5 1 3. 

A  pnecipe  quod  reddat.     5  Co.  39. 

Per  qua  servitia^  or  quern  redditum  reddxL     5  Co.  39. 

De  rationabilibus  divisis.     5  Co.  39. 

In  an  assise  oimortd!  ancestor.     Mad.  Form.  365,  366. 

In  a  writ  quod  habeat  a  way  tdtra  terram  of  the  conusor.  Vide  West, 
Symb.  6.  b.     2  Inst  513. 

So,  in  a  writ  o{  darrein  presentment^  quare  impedit^  &c.  2  Inst.  514. 
Mad.  Form.  364. 

&>  a  fine  may  be  levied  by  a  vouchee  to  a  demandant,  or  by  die 
demandant  to  him.   2  Inst.  514. 

Or,  by  tenant  by  deceit  to  a  demandant,  or  by  the  demandant  to  him* 
2  Inst.  514. 

But  a  fine  without  an  original  writ  is  erroneous.    2  Inst.  51 S.  [q) 

So^  if  it  contains  more  than  was  in  the  original.     2  Inst.  513. 

Or  be  levied  to  more  persons.'    2  Inst.  514. 

The  writ  of  covenant,  upon  which  a  fine  is  levied,  oughlt  to  be  written 
without  razure,  or  interlineation. 

It  ought  to  be  without  false  Latin. 

The  teste  ought  not  to  be  upon  a  day  not  diesjuridicus*  (r) 

It  ou^t  to  have  fifteen  days  between  the  teste  and  return. 

It  ought,  r^ularly,  to  be  tested  before  the  dedtmus  potestatem. 

Or,  upon  the  same  day.    Hut.  135.    Vide  post,  (E  ?•) 

It  oiidit  to  be  returned  as  another  writ. 

If  a  fine  be  of  a  thing  not  comprised  in  the  original,  it  is  void  for 
that:  as,  if  the  writ  be  of  the  manor  of  B.  and  the  fine  of  the  manors  of 
B.  and  C.  it  is  voidable  for  the  manor  of  C.    2  Inst  513. 


{o\  1.  The  writ  on  which  fines  are  now  usually  levied  is  a  writ  of  covenant,  which  is 
in  toe  realty,  and  lies  where  a  man  covenants  to  levy  a  fine  to  some  other  person  of 
his  lands  and  tenements.  Booth,  Real.  Act.  247.  —  8.  The  form  of  which  writ  is, 
p^wdpe  A,  quod  teneat  B:  conventumem  inter  eosfadtan  de  manerio,  4^.  et  mit,  4[c.  F. 
M.  B.  146.  —  3.  And  where  the  lands  of  which  a  fine  is  intended  to  be  levied  are 
stoated  in  different  counties,  there  must  be  a  writ  of  covenant  for  each  county. 
5  Cruise,  75. 

al.  Rep.  T.  Holt  822.  —  2.  A  fine  may  be  levied  of  an  advowson,  in  a  writ  of  right 
owson,  of  which  Madoz  has  given  an  instance  of  great  antiquity.  Form.  A^I. 
Diss.  s.  15.  5  Cruise,  75. — J.  But  afine  cannot  be  levi^  on  an  original  in  a  persomd 
action.    5  Cruise,  75. 

(^)  1.  Vide  supra,  that  then  it  will  be  erroneous  only,  and  not  void.—- S.  If  an 
ongaaal  writ  be  countermanded  by  a  retraxit^  a  fine  cannot  afterwards  be  levied  on  it. 
Co.  Read.  10.  I  Inst.  352.  b.  ^  3.  Thus  in  an  assise,  the  plaindfi*  appeared  and  made 
a  retragU ;  afterwards  the  judges  recorded  an  agreement  between  tne  parties,  in  the 
nature  of  a  fine ;  and  bv  the  latter  opinion,  it  was  void  coram  tumjudice;  because  when 
the  i^reement  was  tnacfe,  there  was  no  suit  depending,  the  writ  b^g  determined  by  the 
retrtuU,    Bro.  Abr.  tit.  Fine,  pi.  82. 

(r)  Nor  upon  a  Sunday. 

(E  2.) 
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(£2.)  Of  what  things. 

A  fine  may  be  levied  of  all  tilings  {$),  of  which  a  pracipe  quod  reddat  {t ) 
lies.     2  Inst.  513.  {u) 

As,  of  all  manors,  messuages,  lands,  tenements,  and  hereditaments. 
West,  Symb.  6.  b. 

Of  a  rent  in  esse.    Vide  West,  Sjnnb.  6.  b.  (x) 

So,  of  a  rent  not  in  esse  before.    Vide  West,  Symb.  6.  b. 

Of  a  reversion,  or  remainder.    Vide  West,  Symb.  7. 

So  now,  since  the  st.  S2  H.  8.  7.  it  may  be  levied  of  rectories,  vicar- 
ages, tithes,  pensions,  oblations,  and  all  Ecclesiastical  inheritances  made 
temporal,  (y) 

Of  a  chantry.    Vide  West,  Symb.  7.  (z) 

So  it  may  be  of  a  seigniory.    Vide  West,  Symb.  7. 

Of  all  services ;  as,  homage,  fealty,  &c.    Vide  West,  Symb.  6.  b. 

Of  acquittal,  and  of  every  thing,  for  which  a  pracipe  quodjaciat  lies. 
2  Inst.  513. 

So  it  may  be  levied  of  common  of  pasture.  Vide  West,  Symb.  6.  b.  {a) 

Of  acorody.    Vide  West,  Symb.  6.  b. 

Of  an  office :  as  of  the  custody  of  a  forest,  {b) 

Of  a  boilary. 

Of  two  pools  (c)  and  a  fishery  in  the  water  of  D.  (d) 

Of  an  annuity.  (^) 
(E3.) 

(f)  A  fine  may  be  levied  of  an  undivided  a  part  of  a  maDor,  messuage,  or  other  real 
estate,  as  well  as  of  the  whole ;  and  the  writ  must  be  for  an  undivided  moiety,  third,  or 
fourth  part  of  a  manor,  messuage,  &c.  But  if  an  entire  thing,  as  a  manor  or  mes- 
suage, be  parted ;  as  if  the  manor  of  Dale  be  divided  into  two  parts ;  if  the  dividon  be 
so  made,  tnat  the  manor  of  that  part  be  not  extinct,  and  a  fine  is  levied  of  a  part  of  it, 
it  must  pass  bv  the  name  of  the  whole ;  as  dt  numerio  de  D,  ctan  pertmenJtm*  Mo.  250. 
S  Rep.  88.    Touch.  12. 

U)  *  Orfaaat:    2  Inst.  513.  infra. 

(tf)  1.  Co.  Read.  11.  —  2.  There  are  even  some  things  whereof  a  fine  may  be  levied, 
although  a  praecipe  quod  reddat  cannot  be  brought  for  them ;  as  an  oi&ce,  for  which 
neither  tLpneeipe  nor  an  asdze  lies,  but  only  a  quod pemiitat,  Co.  Read.  11.  2  Inst* 
513.  inn^ 

(x)  Touch,  11.    1  Str.  106. 
*  fy)  So  a  fine  nu^  be  levied  of  an  adowson  in  gross.     8  Rq>.  145.  b.    1  Wils.  242. 

(c)  Hie  right  of  nomination  to  a  perpetual  curacy,  cannot  be  the  subject  of  recovery. 
5  Taunt.  462. 

(a)  A  fine  may  be  levied  of  any  thing  that  lies  m  prender,  provided  it  can  be  ascer- 
tained with  sufficient  accuracy ;  but  of  things  uncertain,  such  as  common  without  num- 
ber, a  fine  cannot  be  levied.  West,  Symb.  s.  25. 
Sb)  Vide  supra, 
c)  1.  Any  number  of  conusors  may  pass  thdr  separate  interests  in  one  estate,  to 
any  number  of  purchasers,  by  one  fine.  5  Taunt.  265.  —  2.  So  a  fine  sur  concetsii  may 
be  levied,  to  pass  a  reversion  in  fee  and  the  mesne  estates.  2  Taunt.  84. —  3.  And  the 
court  will  allow  a  fine  sur  concessit^  for  conveying  a  hSi  estate,  and  a  fine  surct^mzance 
de  droit  tarUum,  for  conveying  a  reversionary  interest  in  the  same  premises,  to  pass  as 
one  and  the  same  fine.  1  Mars.  422.  6  Taunt.  21.—  4.  But  a  fine  Mur  concessit,  anfl  a 
fine  sur  conusance  de  droit  come  ceo,  cannot  pass  in  one  fine ;  though  if  the  caption  is 
for  both,  one  m^  be  struck  out.  Barnes,  216.  —  5.  Nor  can  two  operations  be 
combined  in  one  nne.    2  Taunt.  198. 

(d)  A  fine  may  be,  and  is  usually  levied  of  New  River  shares,  by  the  description  of  so 
much  land  covered  with  water;  and  wherever  a  fine  is  necessary  to  be  levied  of  such 
shares,  as  the  New  River  runs  through  three  counties,  Hertford,  Middlesex^  and  Lon^ 
don,  there  must  be  three  several  fines,  one  being  necessary  for  each  county.  5  Cruise^ 
^53.     2P.  Wms.  127.     3Atk.  336. 

(e)  1.  A  fine  cannot  be  levied  of  an  annuity  to  a  man  and  his  heirs,  because  it  is  only 
a  personal  inheritance.    5  Cruise,  153.  — *  2,  And  though  in  equity,  where  money  is 

covenanted 
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(E  3.)  In  what  order. 

AH  things,  of  which  a  fine  is  levied,  ought  to  be  mentioned  in  proper 
order.     Vide  West,  Symb.  8.  b. 

As,  an  honour  before  a  casde,  a  casde  before  a  manor,  a  manor  before 
a  messuage.    Vide  West,  Symb.  8.  b.* 

A  messuage,  toft,  mill,  dovecote,  garden,  land,  meadow,  pasture^ 
wood,  heath,  moor,  juncary,  marsh,  alder,  broom,  rent,  follow,  according 
to  the  verses  in  the  register,  Mes.  Toft.  Mol.  Col.  Gard.  Ter.  Prat. 
Past.  Bos.  Brue.  M^ra.  Junca.  Marisc.  AInet.  Ruse.  Redd.  Sectare 
priora.    Vide  West,  Symb.  9. 

Things  general  ought  to  be  put  before  special :  as,  land,  the  genus, 
before  meadow,  pasture,  wood,  &c.  which  are  species  of  it.  Vide  West, 
Symb.  8.  b. 

So  things  endre,  before  parts  of  a  thing.    Vide  West,  Symb.  8.  b. 

So  things  excepted,  after  the  thing  out  of  which  they  are  excepted. 
Vide  West,  Symb.  8.  b. 

If  there  are  several  distinct  things,  each,  after  the  first,  begins  with 
these  words,  ac  de,  necruMj  ac  etiam,  pratereoj  ac  aUeriiiS,  ac  insuper  ; 
and  so  seriaiim  toties  quoties.     2  Inst.  514. 

And  for  want  of  the  regular  order  of  these  words  in  a  fine,  the  forgery 
cS  ithas  been  detected.     2  Inst.  514. 

(E  4.)  By  what  names. 

In  a  fine,  (f)  an  honour  nm  be  named  by  the  name  of  the  honour 
of  T.  Vide  Grant,  (E  4.)  Vide  West,  Symb.  7.  b.  Vide  Grant,  (E  l.&c.) 

Or  may  pass  by  the  name  of  a  manor.    Vide  West,  Symb.  7-  b.  (g) 

So  a  CAsde,  hundred,  &c.  may  be  demanded  by  their  own  names* 
Vide  West^  Symb.  i.  b. 

Or  may  pass  by  the  name  of  a  manor.     Vide  West,  Symb.  7.  b. 

So  a  manor  may  be  demanded  by  the  name  of  the  manor  of  B.  with* 
out  naming  any  vill  in  which  it  lies.    Vide  West,  Symb.  7.  b.  {h) 

And  by  the  name  of  a  manor,  a  manor  only  In  reputation  passes. 
Cont  Noy,  7.    R.  C!ont  Cro.  El.  524.  707.  Vide  1  Lev.  27.  R.  ace  (f) 

So,  land  reputed  parcel  for  eighty  years.  R.  1  Lev.  27.  Vide  Grants 
(E  10.) 

So,  by  the  name  of  a  messuage,  a  curtilage^  garden,  orchard,  shop 

mill,  dovehouse  pass.     Vide  West,  Symb.  7.  b. 

■  —  ■ 

covenanted  or  directed  to  be  liud  out  in  the  purchase  of  land,  such  money  is  considered 
aft  land ;  still  a  fine  cannot  be  levied  of  it,  until  it  is  actually  invested  in  land.  Id.  1 54. 
(/j  1.  The  descriptions  of  things  whereof  fines  are  levied,  should  be  the  same  as  are 
nsed  mnprtecipe  quod  reddat,  m  an  adversary  suit.  But  a  fine  being  now  conndered 
as  a  common  assurance,  or  conveyance  by  consent,  it  is  construed  more  fiivourably  than 
m.  mdffneat,  5  Cruise,  154. — 2.  The  interest  intended  to  pass,  must  be  specificated. 
2  Taunt.  198.-^5.  But  great  nicety  of  description  is  not  required.    Cowp.  346. 


1.  For  it  may  be  out  of  any  vill,  or  extend  into  several  vills.    Touch.  11. — 


(g)  Touch.  11. 

(K  1.  For  it  n  _ 
S.  Where  a  manor'extends  into  several  viUs,  as  A.  B.  and  C,  it  b  good  to  express  ail 
or  none;  for  if  any  one  of  the  vills  be  omitted,  no  part  of  the  manor  situated  in  that  vill 
will  pass ;  though  a  fine  of  the  manor,  with  the  appurtenances,  would  have  carried  the 
whole  manor.  Touch.  15.  West,  S^b.  s.  27. — 3.  Hie  rituation  cannot  be  described 
as  in  one  of  two  counties  in  the  alternative ;  and  therefore  if  the  premises  are  situated, 
part  in  each  county,  or  if  it  19  not  known  in  which  of  the  two  tney  lie,  two  fines  are 
reodsite.  1  Taunt.  53B. 
.    (i)«Rep.e3. 

So, 
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So,  a  toft,  cottage,  diamber,  cellar,  &c.     Vide  West,  Symb.  7.  b. 
Or  they  may  pass  by  their  respective  names.  Vide  West,  Symb.  7»b. 
So,  a  chapel,  (k)  or  hospital.     Vide  West,  Symb.  7.  b. 
So  it  may  be  levied  of  any  thing,  of  which  a  precipe  quod  reddat 
lies.    2  Inst  513. 

Or,  of  which  apacipe  quod/aciat,  permit tat^  or  teneat  lies.  2  Inst. 
SIS. 

Land  ought  to  be  demanded  by  the  number  of  acres  (/)  in  such  a  vill. 
Vide  West,  Symb.  8. 

If  the  intent  appears,  that  all  the  estate  in  B.  shall  be  included,  all 
passes  by  so  many  acres  as  is  the  reputed  measure ;  though  by  the  st. 
de  terris  menswrandis  the  measure  is  not  above  three  fifths  of  the  estate. 
Semb.  2  Mod.  Ca.  276.  (m) 

So,  of  two  parts  of  a  manor,  is  sufficient;  without  sa}ring,  in  three 
parts  to  be  divided.     1  Leo.  115. 

But  a  fine  of  a  tenement  is  not  good  :  for  it  is  not  of  a  certain  im- 
port.    R.  I  Leo.  188. 

The  usual  manner  is  to  name  the  lands  in  such  a  parish,  vill,  or 
known  place.    2  Mod.  48. 

So  it  may  be  in  a  hamlet     2  Mod.  48. 

Or,  of  a  tenement  in  Golden-Lane,'  though  it  be  not  a  vill,  or  a  ham- 
let    2  Mod.  47.     R.  Cro.  El.  698. 

Or,  in  the  liberty  of  W.     R.  2  Mod.  49. 

So,  if  there  are  the  vills  of  W.  and  C.  within  the  liberty  of  W.  a 
fine  of  lands  in  the  liberty  of  W.  passes  the  lands  in  all  the  vills  in 
that  liberty.     R.  2  Mod.  49. 

So  a  fine  of  lands  in  a  parish  passes  lands  in  all  the  vills  in  the 
same  parish.     R.  1  Vent  170.  (n)     2  Cro.  120. 

So,  if  a  fine  be  of  a  house,  or  land,  by  a  known  name,  though  there   . 
be  not  any  such  vill  or  place;  as,  if  the  house  be  called  Eas^n  in  B. 
and  a  fine  be  of  lands  in  A.  Easton  and  C.  omitting  B.  it  shall  be 
good.     R.  Cro.  Car.  269.  276.     Godb.  440.    Jon.  301.  (o) 


(jk)  Parsonages,  rectories,  vicarages,  or  tithes  impropriate  do  not  pass  by  the  words 
'the  advowson  of  the  church  of  S.,*  but  by  the  words, '  the  rectory  of  the  church  of  S. 
with  the  appurtenances.'  For  the  word  '  rectory'  comprehends  the  parish  church  with 
all  its  rights,  glebes,  tithes,  and  other  profits  whatsoerer.  But  where  a  fine  is  levied 
of  a  right  of  presentation  to  a  church  only,  the  words  are  of  the  advowson  of  the  church 
of  S.,  and  not  with  the  appurtenances.  And  where  a  fine  is  levied  of  a  vicarage  en- 
dowed, the  writ  must  be,  ot  the  advowson  qjf  the  vicarage  of  S.,  and  pot  with  the  ap- 
purtenances. And  where  there  is  no  vicararage  endowed,  it  must  pass  under  the  words, 
'the  advowson  of  the  church  of  S.'     5  Cruise,  155.    Touch.  12. 

ff)  1.  Land  ought  to  be  demanded  by  the  certain  measiu^  of  its  quantity,  according 
to  the  usual  mode  by  which  it  is  measured ;  as  an  acre,  oxgang,  hide,  rood,  &c. 
Touch.  12.  —  2.  And  by  the  names  which  are  usually  given  to  the  diiierent  kinds  of 
land,  as  arable,  meadow,  pasture,  &c.  Ibid.  —  5.  Where  a  fine  was  levied  of  a  certain 
number  of  acres  of  land,  it  became  a  question  whether  the  acres  were  to  be  considered 
as  customary  acres,  or  according  to  the  statute  de  territ  memurandit ;  nor  does  it  ap- 
pear, how  the  case  was  determined.  8  Mod.  276.^  5  Cruise,  157.  —  4.  But  Lord 
Coke  mentions  a  case  where  it  was  adjudged,  that  in  a  common  recovery  of  a  cer- 
tain number  o(  acres  of  land,  they  should  be  estimated  according  to  the  customary  and 
usual  measure  of  the  country,  and  not  according  to  the  statute  de  territ  mensurandis. 
6  Rep.  67.  a. 

(m)  Second  part  of  2  Mod.  Ca. 

(«)  1  Mod.  78. 

(o)  Cro.  Jac.  574. 

If 
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If  a  dose  be  named  A.  and  a  fine  be  of  land  in  A.  where  there  is  no 
such  vill.     R.  2  Cro.  574. 

So,  if  a  fine  be  of  pasture  in  Arshcdmb,  where  it  is  written  Ars- 
comb.     2  Cro.  574. 

If  a  fine  be  of  lands  in  O.  to  the  use  of  B.  of  lands  in  S.  which  is  a 
place  known  in  tlie  vill  of  O.  to  the  use  of  C;  it  shall  be  good  to  C.  for 
the  lands  in  S.*    R.  1  And.  245. 

But  if  a  fine  be  levied  of  lands  in  A.  this  passes  only  land  in  the  vill 
of  A.  and  not  land  in  B.  or  any  other  vill  within  the  parish  of  A. 
R.  2  Cro.  120.     Vide  Parish^  (C  1.2.) 

Or,  in  B.  it  does  not  pass  land  in  a  hamlet  of  the  same  parish, 
which  has  separate  constables :  for  it  is  a  distinct  vilL  R.  1  Vent.  14S. 
Adm.  1  Vent  170.  (p) 

(E  5.)  The  caption  of  the  fine :  —  In  court. 

By  the  common  law,  the  parties  who  levied  a  fine  ought  to  do  it  in 
court  in  person,  by  which  the  court  might  judge  of  their  sufficiency. 
2  Inst-  5 1 2.    Vide  Mad.  Form.  Int  1 4. 

And  therefore,  after  the  writ  of  covenant  compounded,  indorsed^ 
and  entered  at  the  Alienation-office,  and  affixed  to  the  prtecipe  and 
concord,  it  shall  be  delivered  to  the  seijeant.     Comp.  Att.  95. 

By  the  st  18  Ed.  1.  de  modo  levandijinesj  when  the  writ  is  read  in 
presence  of  the  parties,  the  seijeant  shall  say,  conge  cPaccorderj  the 
justice  says,  que  daneraj  the  seijeant  names  the  parties:  and  wheii  it  is 
agreed  of  the  sum,  the  justice  says  criez  la  peace,  and  then  the  seijeant 
recites  the  concord.     Vide  2  Inst  512. 

If  there  be  Sifeme  covert  (q)  she  shall  be  examined  by  the  puisne 
judge,  and  her  examination  recorded.     Vide  2  Inst.  515. 

And  always,  where  a  feme  caoert  levies  a  fine,  she  ought  to  be  ex- 
amined; and  if  she  does  not  assent,  the  fine  ought  not  to  be  received. 
2  Inst.  515. 

So,  if  a  fine  be  levied  of  land  to  husband  and  wife,  who  grant  and 
render  it;  there  the  wife  ou^ht  to  be  examined.     2  Inst.  515. 

But  where  a  "fine  is  levied  of  land  to  husband  and  wife^  she  need  not 
be  examined.     2  Inst.  515. 

And  if  her  examination  be  recorded,  it  cannot  afterwards  be  averred, 
duLt  she  was  not  examined.     2  Inst  515. 

So  a  fine  taken  in  court  need  not  be  signed  by  the  hand  of  the 
judge,  as  is  done  where  it  is  taken  out  of  court.     Semb.  Dy.  320.  b. 

(E  6.)  Out  of  court,  before  the  chief  justice. 

The  chief  justice  of  C.  B.  virtute  officii  may  take  the  caption  of  a 
fine  out  of  court,  without  a  dedimus  potestatem,  2  Inst.  512.  Dy. 
224.  b.  Cro.  El.  469.  (r) 

(p)  1.  A  fine  does  not  ascertain,  but  only  comprises,  the  lands  whereof  it  is  levied; 
fo  that  it  is  in  all  cases  extremely  proper  to  have  a  dedaradon  of  uses,  in  order  that 
the  precise  lands  comprehended  in  the  fine,  and  intended  to  pass  by  i^  may  be  ascer^ 
taiiied.  5  Cruise,  1 59.  —  2.  There  are  frequent  instances  of  tenants  in  fee  simple,  who, 
in  levvinff  fines,  insert  more  parcels  of  land  than  do  actually  belong  to  them ;  in  which 
case  Lord  Hardwicke  sajrs,  a  court  of  equity  wfll  restrain  the  operation  of  the  fine  to 
such  lands  as  do  really  belong  to  the  parties,  ibid.    8  Atk.  241.     1  Yes.  J.  158. 

(q)  Supra,  (B). 

(r)  1.  Co.  R^uL  9. »  2.  But  if  he  be  a  party  to  the  writ,  he  cannot  take  the  mcf- 
knowledgment  of  the  fine;  ijuia judex m propria  cauta.'^Z,  A  rule  which  extends  to 
afl  other  judges  and  coromisstonen. 

Vol.  IV-  X  Tlie 
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The  jnacipe  and  coticord  in  paper  shall  be  read  to  the  parties  in 
the  presence  of  the  chief  justice,  and  being  acknowledged  and  sub* 
ascribed  by  thein,  the  chief  justice  sets  his  name  to  it.     Compl.  Att  96. 

Afterwards  it  shall  be  ingrossed  in  parchment,  and  signed  by  the 
Ch.  J.  and  upon  that  the  cursitor  makes  the  writ  of  covenant,  which 
shall  be  compounded  at  the  Alienation-offioe,  and  the  king^s  silrer  paid, 
^nd  the  fine  conveyed  to  the  other  offices.     Compl.  At  96. 

So  a  judge  of  assise  may  take  a  fine,  without  a  dtdimus  poiestatem,  if 
be  has  a  special  patent  to  take  them  in  his  circuit.     Dy.  2S4.  b.  {$) 

But  the  chief  justice  of  B.  R.  or  any  other  judge^  cannot  take  the 
caption  of  a  fine,  without  a  dedimus  potestatem. '  Dy.  224.  b. 

(£  70  By  dedimus  potestatem. 

By  the  st.  Carl.  (/)  15  Ed.  2.  If  any  by  age,  impotence,  or  casualty, 
be  witbholden  that  ne  cannot  come  to  our  court,  {u)  two  or  one  of  the 
justices,  by  assent  of  the  rest,  shall  go  to  the  party  diseased,  and  receive 
his  conusance  on  the  plea  in  which  the  fine  ought  to  be  levied,  &c.  (x) 

If  there  go  but  one,  he  shall  take  with  him  an  abbot,  prior,  knight,  or 
man  of  good' fame  or  credit,  and  certify  the  court  thereof  by  the  record ; 
that  all  things  incident  to  the  fine  being  examined  by  him,  it  may  be  duly 
levied,  (y) 

And  upon  this  a  dedimus  potestatem  (z)  is  granted  to  any  judge,  Ser- 
jeant, or  knight  only,  to  take  the  fine:  for  it  is  now   usual  for  one 


iA.*. 


(«}  1.  Jenk.  S27.  -»  ^.  A  writ  of  dedimm  potntatgm,  however^  ou^t  to  be  sued  out, 
beanog  date  before  the  acknowledgment  of  the  fine.  5  Cnibe,  128.  —  3.  Thoagb.n 
die  wnt  of  dedimus  poteitatem  be  tested  after  the  date  of  the  acknowledgment,  stm  tne 
fine  will  be  nipported.— 4.  A  writ  of  error  was  broocfat  to  reyerse  a  fine^  and  the 
carer  aangned  wm,  that  it  appeared  upon  record  that  Uie  acknowledgment  of  the  fine 
was  taken  by  Chief  Baron  Manwood,  on  the  S7th  of  March,  and  the  writ  of  covenant 
and  dedimiu  poUdatemyrere  tested  on  the  9th  of  April,  so  that  the  acknowledgment  was 
taken  without  any  authority ;  and  by  the  stat.  25  £!liz.  the  day  of  the  acknowledgment 
emglit  always  to  be  oertifica ;  but  the  court  over*ruled  this  objectbn,  vying,  it  was 
good  enough,  and  that  otherwise  thcjr  should  rererse  many  fines.    Cro.  Eais.  S75. 

(t)  But  which,  in  fiict,  is  a  writ  addressed  by  Edward  the  Second  to  the  judges,  for 
their  government  in  taking  the  acknowliedgment  of  fines. 

(«)  Althou^  the  writ  of  dedimm  potettatem  still  appears  to  be  granted  upon  a 
suggestion  of  mfirmity  in  the  parties,  yet  such  suggestion  is  sddom  true;  the  writ  being 
usually  obtained  to  save  the  e]q>ence  or  inconvenience  of  a  journey  to  Westminetar ; 
er  for  the  purpose  of  levving  a  fine  in  vacation  time.    5  Cruise,  129.      ^  . 

(jr)  Where  the  acknowlec^ent  of  a  fine  is  taken  before  the  Chief  Justice,  no  dedimui 
Is  necessary;  where  before  a  puisne  judge  or  a  seijeant,  a  dedtmnu  it  requisite^  though 
it  ma^  be  issued  after,  so  as  to  warrant  tiie  acknowle^meat ;  in  the  caie  of  all  other 
eommissiona^,  the  dedimui  must  issue  beforehand.    3  Taunt.  49. 

(y)  And  by  45  EHz.  c.  15.  sect.  5.  it  is  enacted,  that  i^u  all  original  writs  pur- 
diased  oat  of  the  court  of  exchequer  of  the  county  of  Chester,  for  the  levying  of 
Koy  fine  or  fines  within  the  city  of  Chester,  the  mayor  of  the  sidd  dty,  for  the  tmie 
bemg,  shall  have  power  and  authority  to  award  and  send  forth  such  like  writ  or  writs, 
process  or  prec^ts  of  dediwm  potestatem,  to  any  two  or  more  sufficient  persons,  au* 
thoriring  them  to  receive  and  take  the  acknowledgment  of  such  person  or  persons,  aa 
shall  be  willing  to  levy  such  fine  or  fines,  and,  by  reason  of  rickness  or  pther  reasonable 
impediment,  cannot  come  in  person  before  the  said  mayor  to  make  sudi  acknowledgment. 

(«)  Which  is  directed  to  a  certain  number  of  commissioners,  reciting,  that  a  writ  of 
eovenant  is, depending  before  the  justices  of  the  court  of  common  pleas,  between  cer> 
tain  persons  therein  named,  who  are  incapable,  from  infirmity,  of  appcBxing  personally 
before  the  court,  and  authoriring  the  commissioners  to  take  the  acknowledgment  of  the 
said  parties  concerning  the  matters  contained  ip  the  writ ;  and  directing  tiiem  to  certii^ 
such  acknowledfgment,  under  their  hands  and  seals,  to  tiie  court  of  common  pleas. 
i  Cruise,  ISO. 

only 
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t>iily  to  do  It,  tliougli  the  statute  says,  if  one  go,  he  shall  take  with 
him  an  abbot,  &c. 

So  it  may  be  (a)  granted  to  other  commissioners,  (5)  if  a  knight 
Ik  named  in  the  vrrit  oS  decSnms  pciestatem.  (e) 

After  the  writ  of  covenant,  and  dedimus  potestatem  sealed,  com* 
pounded,  and  affixed  to  the  pracipe  and  concord,  the  judge,  &c.  of 
commissioners  shall  take  the  caption  of  the  Ime^  {d) 

The 

(a)  Where  the  acknowledgment  of  a  fine  is  to  be  taken  in  Westminfttery  and  a 
judge  ii  then  in  town,  it  is  irrenilar  to  make  the  acknowledgment  bdbre  any  other 
thanajudceoraseijetfit.    3Taunt.49w 

(6)  1.  Tne  attorney  upon  record  cannot  be  a  commissioner  to  take  the  acknowledge 
meat  of  the  warrant  constituting  himself  the  attorney.  4  Taunts  59a  ^^  2.  Nor  can 
die  demandant  be  a  commisnoner  to  take  the  acknowledgment ;  though  when  so  named, 
the  fine  may  be  amended  mfieri^  by  substituting  a  new  eommissbner  and  retaking  the 
■cknowledgment  5  Taulit«  747. — 3.  The  oommissionerB  for  a  fine  of  lands  in  Chester^ 
must  not  be  attomies  of  the  coiut  of  great  sessions.  5  Taunt.  302.  —  4.  Supple- 
mental affidavit,  that  the  commissioners  in  a  fine,  sworn  to  be  attomies  of  the  court 
of  king's  bench,  are  attomies  of  the  court  of  Idng^s  bench  at  Westminster,  allowed 
S  Taunt.  855. 

(c)  1.  The  St  of  Carlisle  only  gives  authority  to  two  of  the  Justices,  or  to  one  of 
them,  attended  by  an  abbot  or  kmght,  to  take  the  acknowledgment  oi  fines.  But 
notwithstanding  this  restrictbn,  writs  of  dedimu  poteHtdem  were  frequently  di- 
lected  to  persons  of  inferior  Quality,  firom  whence  many  abuses  arose,  which 
gave  rise  to  a  rule  of  court  macle  in  49  Elis.,  by  which  it  was  ordered,  that  no 
irrit  of  dedntut  poteitaUm^  directed  to  conunissioners  to  take  the  acknowledgment 
oC  any  fine,  should  be  recoved  or  recorded,  unless  the  acknowle4gment  was  taken 
hf  tnne  of  the  justices  of  the  one  bench  or  other,  or  barons  of  the  exdiequer, 
or  leneaBts  at  kw,  or  knight  who  was  of  the  quorum.  Custom  however  so  ftr  pre- 
vaOedT  agamst  the  positive  authority,  both  of  the  statute  and  of  this  rule,  that  al- 
tfaou^  a  knight  was  alwm  named  in  a  writ  of  di^&mmi  poteMtatem^  yet  he  seldom  was 
one  of  those  who  took  the  adtnowledgment  <^  a  fine.  5  Cruise,  121.  Co.  Read,  9. 
9  Vent.  SO.  Wils.  on  Fines^  95.  —  2.  Bv  an  order  of  the  court  of  common  pleas, 
reciting,  that  the  lord  high  chancellor  had  been  pleased  to  direct  that  no  writ  of  de» 
dmtu  poiegUUem,  to  be  executed  in  England,  should  issue  under  the  great  se^l  duected 
to  any  persons  except  the  judges,  seijeants  at  law,  banisters  of  five  years'  standing,  or 
si^dtors  or  attomies  of  some  d  the  courts  in  Westminster-hall,  the  judges  ofthe 
eourt  of  session  and  exchequer,  advocates  and  clerks  to  the  signet  of  five  years*  stand- 
hm  in  Scotland ;  it  is  ordered,  mat  no  fine  shall  be  suffered  to  pass,  unless  the  c^>tioir 
of  web  fine  be  before  one  of  the  justices  or  barons  of  iiis  majesty's  courts  of  record 
in  Westminstep4iall,  or  one  of  tlie  seneants  at  law,  unless  an  affidavit  be  piade  and 
filed,  stating  that  the  commissioners  taxine  the  same  are  to  the  best  <^  the  deponent's 
iolbrmation  and  bdief,  either  barristers  of  five  years'  standii^  or  solicitors  m  8om.e 
of  the  courts  in  Westminster-hall,  the  judges  ot  the  court  ofsession  and  exdiequer, 
er  advocates  and  clerks  of  the  signet  of  five  years*  standing  m  Scotland*    1  B.  &  P. 


(d)  1.  It  is  the  duty  of  all  those  who  are  appointed  commisnoners  in  a  writ  of  He- 
dfawff  potetUxtewty  to  inforai  themselves  by  means  of  some  people  of  credit,  that  the 
peffsons  who  acknowledced  fine  before  them,  are  really  the  parties  named  in  the  ori- 
gami writ.  They  should  also  be  extremely  attentive  in  examining  whether  there  be 
WBoy  manned  woman,  infant,  ideot,  or  lunatic,  among  the  parties  to  the  fine; 
aa  tfa^  are  liable  to  be  severely  punished  b^  the  court  of  commim  pleas,  for  any 
frand  or  viHul  noriect  in  the  execution  of  thev  office.  5  Cruise,  12J.  1  Freem.  78.-^- 
S.  By  n  rule  of  C.  B.  made  in  Hil.  15G.  1.,  it  was  directed,  that  no  fine  acknow- 
ledlged  before  commissbners  should  be  allowed  to  pass,  unless  some  person  who  was 
pmeat  when  the  fine  was  acknowledged  should  mear  penonally  before  the  lord  chief 
joaliee  of  tibe  court,  and  be  examinM  upon  oatn  toucning  the  execution  thereof. -r- 
9.  Which  rale  having  been  found  by  experience  to  be  attended  with  inconveniences^ 
and  not  having  answered  the  good  jmiposes  for  which  it  was  intended,  the  court  made 
iImt  fottofwinff  rules.  —  4.  Ifil.  17  Geo.  2.  That  instead  of  an  oeth  nmde  «M  voce  cf 
titf  doe  acEnoiriedgment  of  fines,  an  affidavit  in  writins  on  parchment  shall  be 
~  aiweied  to  every  fine^  m  which  the  penoo  rnddng  the  same  shall  swear 
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that  he  knew  the  parties  acknowledging  such  fine;  that  the  same  was  duly  signed 
and  acknowledged;  that  the  part^  or  parties  acknowledging,  and  also  the  commis> 
doners  taking  the  same^  were  of  full  age  and  competent  understanding;  that  the 
fhne  coverUf  if  any,  were  solely  and  separately  examined  apart  from  their  husband^ 
and  freely  and  voluntarily  consented  to  acknowledge  the  same ;  and  that  the  cog- 
nizor  or  cognizors,  and  every  of  them,  knew  the  same  to  be  a  fine  to  pass  hb,  her,  or 
their  estate  or  estates:  which  fine,  together  with  such  aifidavit  annexed,  shall  be 
transmitted  to  the  lord  chief  justice,  or  some  other  justice  of  this  court,  for  his 
allocatur  thereon,  and  such  affidavit  shall  remain  annexed  to  sudi  fine,  and  be  left 
with  the  saime  in  the  proper  office:  and  it  is  ordered,  that  every  such  affidavit, 
except  where  the  persons,  at  the  time  of  their  acknowledging  the  fines,  are  in  Ire- 
land, or  some  other  parts  beyond  the  seas,  shall  be  made  by  some  attorney  of  the 
courts  of  Westminster-hall.  Wils.  on  Fines,  85. «—  5.  Hfl.  26  &  27  Geo.  2.,  it  is 
ordered,  that  in  the  affidavits  made  in  pursuance  of  the  preceding  rule,  the  per* 
son  or  persons  so  makine  the  same,  shall  swear  that  the  nne  was  duly  signed  and 
acknowledged  upon  the  £iy  and  year  mentioned  in  the  caption ;  and  if  there  be 
any  erasure  or  interlineation  in  the  body  or  caption  of  such  fine,  that  such  erasure  or 
interlineation  was  made  before  the  part^  or  parties  ogned  the  said  fine,  and  before 
the  caption  was  signed  by  the  commissioners.  Id.  89.  ^  6.  A  fine  was  taken  before 
Prentice  an  attorney,' and  Prentice  a  tradesman,  as  commissioners.  Prentice  the  attoi^ 
ney  died  without  making  the  proper  affidavit  of.  the  acknowledgment  of  the  fine. 
One  of  the  cognizors  became  bankrupt,  absconded,  and  did  not  surrender  within  the 
•forty-two  days,  as  reouisite  by  the  statute.  The  fine  was  ordered  to  pass,  on  an  affidavit 
of  the  due  acknowleogment  of  it  by^  Prentice  the  tradesman ;  notwithstanding  the  ge- 
neral rule  requirinff  such  affidavits  to  be  made  by  attomies.  Bamas,  217.  —  7.  ^liere 
fines  have  been  acknowledged  out  ot  the  kingdom,  the  judges  have  also  remitted  the 
'strictness' of  these  rules.  The  lord  chief  justice,  assisted  by  Mr.  Clive,  made  an  order, 
.that  a  fine  should  pass  as  to  two  of  the  cognizors,  considering  the  particular  circum- 
stances of  the  case,  notwithstanding  the  same  was  not  signedby  them.  One  of  the 
-  commissioners  attended  and  made  oath,  that  the  fine  was  duly  acknowledged  before 
him  and  another  commissioner  at  Naples;  that  the  parties  were  of  fiiU  age,  and  good 
understanding;  that  the  married  woman  was  examined  apart  firom  her  husband,  and 
freely  consented.  The  fine  being  taken  from  persons  beyond  seas,  it  was  not  within 
the  order  of  the  court,  requiring  an  affidavit ;  and  the  signing  of  a  fine  bv  the  coc^ 
nizors,  was  not  absolutely  necessary.  Barnes,  219.  —  8.  Two  fines,  taken  at  Hambuigh, 
where  the  cognizors  resided,  were  ordered  to  pass,  by  all  the  four  judges,  upon  an 
affidavit  by  a  commissioner,  of  the  due  execution  of  each  fine,  sworn  before  a  clerk 
in  the  chancery  of  the  city  of  Hamburgh ;  and  authenticated  by  his  certificate  or  at- 
testation, as  a  notary  public.  Barnes,  217.—  9.  A  fine  was  taken  at  Edinburgh,  and 
was  regular  in  every  respect,  except  that  it  was  not  acknowledged  in  the  presence  o€ 
an  attotnev  of  ony  of.  the  courts  of  Westminster-hall,  who  might  have  maae  the  usual 
affidavit  of  its  having  been  duly  taken.  An  affidavit  was  made  by  Seton;  the  plainti^ 
that  there  was  no  such  attorney  in  or  near  Edinburgh.  And  the  court  allowed  the 
fine.  2  Blk.  880. —  lo.  The  attestation  of  a  notary  public  to  the  affidavit  made 
abroad,  of  the  acknowledgment  of  the  warrant  of  attorney,  is  requisite  when  made 
before  an  ordinary  magistrate.  2  H.  Bl.  275.  1  Taunt.  144.  — 11.  And  the  notarial 
certificate  must  distinctly  state,  that  it  was  s'  ^om,  and  not  leave  that  fact  to  be 
inferred.  2  Taunt.  205.  —  12.  It  was  dispent:^  1  with  to  the  signature  of  a  foreign 
magistrate  attesting  the  swearing  of  the  commissioners'  affidavit,  of  taking  the  acknow- 
ledgment. 5  Taunt.  197.-^13.  And  an  affidavit  of  the  acknowled^ent  of  the 
warrant  of  attorney  (for  suffering  a  recovery)  made  bdbre  a  British  consul  in  India» 
where  there  was  neither  notary  nor  magistrate,  was  held  good.  3  Taunt.  275.  — 
14.  But  anv  motion  to  dispense  with  the  notarial  certificate,  must  be  bottomed  on  an 
affidavit  of  the  circumstances.  2  Taunt  513.  — 15.  The  notarial  certificate  required 
in  the  case  of  a  fine  acknowledged  in  a  foreign  countiv,  must  be  under  seal ;  and  a 
idefect  in  this  particular  cannot  be  supplied  by  proof  or  the  hand-writing  of  the  coff^ 
nizors.  l  Taukit.  144.—  16.  Unless  tne  notaries  of  that  country  do  not  use  a  sear. 
4  Taunt  573.  —  17.  Henry  Count  Bombell  and  Mary  his  wife,  the  cognizors  in  the  fine, 
were  resident  in  France,  and  the  acknowledgment  was  taken  before  commissioners  in 
that  country ;  the  affidavit  of  the  due  taking  purported  to  be  sworn  before  the  masor 
of  the  city  of  Neufchatel,  and  was  subscribed  with  Ids  name ;  and  a  certificate,  that 
that  person  was  mayor  of  the  said  city  was  signed  by  two  persons,  who  stated  Uiafldh 
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die  wntpf  cove^ant,:and  diougli  it  recites  the  writ  of  covenant  to  ^' 
€iependiiig.     1  Rol.  223.     Cro.  EL  677.    Vide  infra,  (e) 

Or,  after  the  caption.     R.  Cro.  EL  275.  (/)     ^ 

So  the  caption  may  be  taken  of  one,  at  one  time  or  place,  and  of 
another  elsewhere.'  {g)     Cro.  EL  577.  \h) 

If  the  dedimus  potestatem  be  to  take  of  four,  and  it  be  taken  of  three»  - 
and  the  other  refuses,  it  shall  be  made  for  those  three.     R.  Cro.  EL  576. 

But  if  the  dedimus  potestatem  be  to  two  jointly,  a  caption  by  one  will 
be  erroneous.    Cro.  £1.  240. 

If  the  return  (f)  be,  esecutio  istius  breois  patet  in  quodam  paneHoan^; 
nei^f  for,  in  quddam  schediddy  it  is  not  materiaL     R.  2  Cro.  78. 

If  the  caption  be  by  a  dedimus  potestatem^  which  bears  teste  upon  the 
same  day  with  the  writ  of  covenant;  yet  it  shall  be  good,  though  the, 

^ '  ^^^  • 

adves  to  be  public  notaries;  but  no  notarial  seal  was  annexed;  the  court  said,  that 
the^  could  not  supply  the  ddect  arising  from  the  want  of  a  seal.  There  was  no  rule 
of  court  expressly  applying  to  the  case  of  fines  levied  by  persons  resident  abroad ;  but 
the  rule  relative  to  recoveries  suffered  by  persons  under  these  circumstances,  had 
dways  been  held  to  extend  to  the  case  of  fines ;  by  which  rule  a  seal  was  necessary. 
^  BdL  880.  -—  18.  An  affidavit  of  acknowled^ent  abroad  made  by  the  commissioner^ ' 
though  not  signed  is  sufficient,  if  the  court  is  satisfied  that  it  was  made  by  him,  from 
oomparinff  the  hand-writing  therein  with  his  signature  to  the  acknowledgment  at  the 
foot  of  Uie  precipe,  &c.  2  N.  R.  57.  —  19.  An  affidavit  of  acknowledfi;ment  abroad, 
before  two  English  magbtrates,  prisoners  of  war,  was  held  sufficient,  where  the  only 
officer  of  the  country  who  could  take  it,  refused  to  receive  it  without  an  exorbitant 
fee.  2  N.  R.  57.  —  20.  So  affidavit  of  the  acknowledgment  of  a  warrant  of  attorney, 
for  sufficing  a  recovery,  made  before  a  British  consul  in  India,  where  there  was- 
ndther  notary  nor  magistrate,  was  held  good.  5  Taunt.  275. —  21.  The  affidavit;  of 
the  taking  the  acknowled^ent  of  a  fine,  must  state  that  the  party  knew  that  it  was 
for  the  purpose  of  suffenng  a  recovery.  4  Taunt.  737.  —  22.  And  must  be  engrossed : 
on  parchment.  5  Taunt.  263.  —  23.  And  fines  in  several  counties  require  several  affi- 
davits of  the  caption.    4  Taunt.  736.  . 

(r)  1.  The  writ  of  dedtmus  potestatem  recites,  that  a  writ  of  covenant  is  depending 
between  the  parties,  and  therefore  should  bear  date  after  the  writ  of  covenant.  Co. 
Read.  9.  i  Rol.  R.  223.  —  2.  A  writ  of  error  was  brought  to  reverse  a  fine  levied  at 
Chester,  because  the  teste  of  the  writ  of  dedmui  patestateniy  was  prior  to  that  of  the, 
writ  of  covenant ;  and  it  was  held  to  be  manifest  error.  Cro.  Eliz.  740.  Vide 
13  Yin.  Abr.  353,  —  3.  But  if  the  writ  of  dedimus  potestatem  be  tested  on  the  same  day 
with  the  writ  of  covenant,  the  fine  will  be  good.  —  4.  A  writ  of  error  was  brought  tO: 
reverse  a  fine,  on  the  ground  that  the  writ  of  dedimus  potestatem  was  tested  the  same 
day  witl^  the  writ  of  covenant,  which  was  contended  to  be  erroneous,  because  the  writ 
of  det&mus  potestatem  recites  that  the  writ  of  covenant  is  depending,  whereas  the 
writ  of  covenant  could  hot  be  said  to  be  depending  until  its  return.  But  the  court 
held,  that  this  was  no  error;  for  the  writ  of  covenant  might  be  said  to  be  depending! 
immediatelv  on  the  purchase  of  it;  and  if  a  stranger  should  buy  the  land  before  the 
return  of  the  writ  ot  covenant,  it  would  be  champerty.    Cro.  Eliz.  677. 

(/)  1.  Vide  3  Taunt.  49.  supra. —  2.  An  insertion  in  the  dedimus  of  the  order  in  which 
the  names  of  the  vouchees  stand  in  the  precipe,  is  immaterial.     1  B.  &  P.  31. 

(g)  1.  All  the  acknowledgments  must,  however,  appear  on  the  same  parchment, 
otherwise  the  fine  will  not  be  allowed  to  pass.  —  2.  Hence  where  a  wnt  o£  dedimus 
potestatem  had  been  directed  to  commissioners,  to  take  the  acknowledgment  of  nine 
persons,  and  the  commissioners  took  the  acknowledgment  of  six  out  of  the  nine  per- 
sons on  one  piece  of  parchment,  and  of  the  remaining  three  upon  another  piece  of 
parchment,  and  the  officers  objected  to  this  mode  of  ta&ng  the  acknowledgments ;  on 
a  motion  that  the  fine  might  pass,  Mr.  Justice  Heath  said,  that  these  separate  acknow- 
ledgments would  not  warrant  a  joint  judgment,-  and  refiised  the  motion.    3  B.  &  P^ 

(h)  If  a  person  has  several  writs  of  covenant  depending  ^jainst  several  persons  in 
liferent  counties,  he  may  have  a  writ  o£  dedimus  potestatem  directed  to  commissioners^ 
to  take  their  acknowledgments  severalKr.    F.  N.  B.  527. 

(t)  The  return  to  a  renewed  writ  iA  dedimus  must  be  made  by  the  commisdoners 
thcniielvei.     1  Taunt.  418. 

X^3  ,  writ 
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writ  recites  the  writ  of  eovenaiU  to  be  dependbg.   Hat  195.   R.  %  Cpm 
11.    Vide  ante,  (E  1.) 

So,  if  the  dedimus  potestatem  bears  teste  before  the  writ  of  eovenant^ 
Semb.  1  Rol.  32S.    R.  ConL  Cro.  £1.  740.    Vide  supra*. 

Though  it  be  five  years  before.    Jon.  420. 

So,  it  the  caption  be  before  the  writ  of  covenant,  the  fine  shall  be 
good :  for  the  fine  being  afterwards  ingrossed,  cannot  be  avoided.  R. 
2  Vent.  4B.     R.  Cro.  El.  275.  {k) 

Or,  after  the  return  of  the  writ  of  covenant,  though  the  writ  is  not 
then  depending,     R.  Hut.  135.     R.  2  Jon.  83. 

So,  if  there  be  a  caption,  and  the  king's  silver  paid,  the  fiiie  shall  be 
good  though  the  conusor  (Hes  before  the  fine  be  ingrossed.  2  Inst  511. 
5  Co.  39.  a. 

So,  if  the  conusor  dies  after  die  caption,  and  before  the  king's  silver 
paid,  if  the  fine  be  afterwards  ingrossed  as  a  fine  of  a  term  before  his 
death :  for  it  cannot  be  averred  against  the  record.  R.  Hob.  330.  R. 
S  Mod.  141.     R.  2  Vent.  48. 

So,  if  the  conusor  dies  before  the  time  of  certifying  the  caption :  for 
it  cannot  be  averred  against  the  certificate^  which  is  a  record.  2  Cro.  12.. 
Dy.  89.  b. 

But  if  it  appears  upon  record  that  the  conusor  died  before  the  writ  of 
covenant  returned,  it  will  be  error :  for  by  his  death  the  writ  abates.   R« 
Cro.  El.  469.     R.  2  Jon.  181.    Ray.  462.     R.  Skin.  843.  (/) 
^    So,  if  one  conusor  dies,  it  will  be  error,  and  the  whole  fine  avoided*. 
R.  3  Mod.  99.     Semb.  2  Lev.  1 27. 

So»  if  it  appears  upon  record  that  the  conusor  died  before  the  king^s 
mlver  was  paid.     Semb.  2  Leo.  127.     2  lust.  511. 

By  the  st.  23  El.  3.  sect.  5.  They  who  certify  the  caption  of  a  fine» 
&c.  shall  mention  the  day  and  year  of  the  acknowledgment:  and  no 
derk  shall  receive  it  otherwise,  on  pain  of  5l.  for  every  offence. 

If  a  judge,  or  commissioners,  refti^e  to  certify,  a  certiorari  lies  to. 
them,  commanding  them  to  certify,  {m) 

And  if  they  do  not,  an  aliasy  plurieSi  and  attachment  lies  against 
them. 

But  by  the  st.  23  £1. 3.  sect.  5.  They  are  not  bound  to  certify  but 
within  a  year  after  the  caption. 

If  a  judge  or  commissioner  dies  before  certificate,  a  cei-tiorari  gpes  ta 
their  executors,  (n) 

If  a  caption  be  by  R.  M.  knight,  it  cannot  be  alleged,  that  he  was 
not  a  knight     R.  2  Cro.  11. 

If  a  caption  recites  prcecipe  J.  Foster,  where  the  writ  and  dedimus^ 
potestatum  are  inter  J.  Forster,  it  is  not  material :  For  they  are  the  same 
name  in  sound.     R.  2  Cro.  77* 

(£  8.)  Licence  to  agree. 

The  second  part  of  a  fine  is  the  licence  to  agree.    5  Co.  39* 

(k)  Vide  infra,  (E  9.) 

(/)  As  the  parties  are  not  supposed  to  appeat  before  the  return  day  of  the  writ  of 
covenant,  it  follows,  that  no  agreement  can  take  place  between  them  until  that  period  ; 
and  therefore,  if  any  of  the  parties  die^  before  the  return  of  the  writ  of  covenant,  the 
finewiH  be  void.  5  Cruise,  75.  Comb.  27.  71.  L4.  Raym.  879.  Barnes,  sso. 
9Wil8.115. 

(m)  F.  N.  B.  146. 

(»)  IWd. 

For 
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For  upon  e^iery  fine  there  ought  to  be  paid  a  sum  {o)pr0  licentid  eon- 
tordandi.     Vide  2  Inst  51 1.  (;?) 

And  this  an  antient  revenue  of  the  crown»     5  Co.  39.  a.    2  Inst^  511. 

This  fine  is  the  same  as  upon  every  original  in  a  real  action,  viz.  one 
noble  for  every  five  marks  per  ann.     2  Inst.  511. 

And  the  post-fine  is  as  much  as  the  first  fine,  and  half  as  much  more. 
2  Inst  511. 

If  the  Umd  be  under  five  marks,  there  shall  be  no  fine  in  thehanaper, 
bat  only  one  noble  pro  licentid  concardandL     2  Inst  511'. 

If  no  value  of  land  appears  indorsed  upon  the  writ  of  covenant,  or 
otherwise,  by  which  the  king's  silver  may  be  taxed,  it  is  error.  iU 
2  Jon.  83. 

But  it  is  sufiicient,  if  the  king^s  silver  be  iiidorsed  upon  the  writ  of 
covenant,  under  the  hand  of  the  judge,  though  it  be  not  entered  upon  the 
roll.    Scmb.  Dy.  320.  b.  (q) 

(o)  In  suing  out  a  writ  of  covenant,  there  is  a  fine  due  to  the  king,  called  the  primer 
fine ;  for  in  every  real  action  for  lands  and  tenements,  above  the  yearly  value  of  five 
marks,  there  is  due  a  fine  of  6«.  8d.  for  every  five  marks  of  the  yearly  value  of  die 
land  upon  the  original  in  the  Haoaper  iMot.    5  Cruise,  75.    S  Inst.  511.    Booth,  S47. 

(p)  This  fine  is  called  the  king^s  silver,  and  is  paid  on  obtaining  the  licentia  coneor^ 
damdii  because  the  kino^  by  such  compontiott,  loses  the  fine,  amerciaments,  and  other 
advantages  that  would  nave  accrued  to  him  upon  the  judgment  or  nonsuit.  3  Inst.  51 1. 
Barnes^sis* 

(f)  I.  The  king's  silver  was  entered  on  the  writ  of  covenant  in  die  following  man- 
aer:  Bobertus  Drury  dai  dommm  Regma^tepi*  kb,  pro  UcetUia  eoneordandi  cum  Thoma 
7ey  arm,  ei  Eletmora  uxcrt  ejui  de  placUo  eonventionu  de  manerns  de,  ^.  4^.  et  habet 
eAtroj^ropAtiat  per  paeem  admiuum  coram  Jacobo  Duer^  4^c,  And  sudi  entrv  ought  to 
contain,  first,  tne  sum  given  for  licence  to  compouna;  'secondly,  the  party  who  pays  it, 
that  is,  the  person  in  whom  the  fee  is  to  be  vested;  thirdly,  the  plea,  and  between 
wfaom;  and  fourthly,  the  land  for  which  the  fine  is  paid.  5  Cruise,  77.  5  Rep.  39.  a. 
—  8.  If  any  of  the  parties  die  before  the  entry  of  the  king's  silver,  the  fine  is  in  general 
void ;  because  the  king's  silver  not  bang  due  until  the  return  of  the  writ  of  covenant, 
and  being  paid  for  permission  to  accommodate  the  suit,  the  agreement  of  the  parties 
cannot  be  considered  as  lawfiil  until  it  is  entered;  consequently  if  the- demandant  or 
tenant  dies  before  that  is  done,  the  fine  will  have  no  eflfect;  bdng^  similar  to  a  judg« 
mem  g^en  in  an  adversary  suit,  after  the  death  of  one  of  the  litigating  piuties. 
5  Cruise,  7&  —  3,  A  man  and  his  wife  acknowledged  a  fine  before  commissioners,  the 
9€th  March  16S1,  and  the  wife  died  on  the  27th  of  the  same  month.  The  S8th  com* 
position  was  made  in  the  alienation  office  upon  a  writ  of  covenant,  made  returnable  in 
ffilaiy  term  before,  and  the  king's  silver  was  entered  in  the  office  of  the  kin^s  rilver 
aa  of  the^  same  Hilary  term,  and  so  the  fine  was  paid  and  engrossed.  The  heu*<4it-la# 
of  the  wife  moved  in  the  Easter  term  foUowinsagainst  this  fine;  but  upon  debate,  die 
court  resolved  that  the  fine  must  stand.  5C!rui8e,  78.  Hob.  930.  Dyer,  8S0.  b.— ^ 
4.  A  fine  was  acknowledged  by  a  man  and  his  wife  on  the  S7th  of  December,  1689^ 
iwt  by  reason  of  King  James's  abdication,  and  his  canym^  away  the  great  seal,  there 
followed  a  stay  of  proceedings  at  law,  and  the  woman  died  on  the  S2d  of  FdmiarV. 
The  king's  sUver  was  paid,  as  upon  a  writ  of  covenant  in  King  James's  time,  though 
no  writ  was  then  sued  out.  Afterwards  a  writ  of  covenant  was  purchased,  retumafle 
in  Michadmas  term  pre6eding,  sealed  with  the  seal  of  King  WiUiam  and  Queen  Mavy, 
and  the  fine  was  engrossed  as  of  Michaelmas  term.  It  was  moved,  that  this  fine 
dioald  be  vacated ;  but  the  coiirt»  after  the  cause  had  been  twice  arijued,  nve  their 
cpinioii  seriatim  that  the  fine  shcmld  stand,  as  the  entering  of  the  king's  Svcr  after 
mt  daatii  of  the  parties  could  not  then  be  examined  into,,  the  fine  bebg  engrossed  and 
completed  ai  a  mie  of  Michaelmas  term.  5  Cruise,  79.  3  Mod.  140.— -  5.  A  fine  wai 
acknowledged  before  commissfoners  on  the  13tii  of  Mi^  1754.  The  writ  of  oovaiant 
vraa  tested  the  first  day  of  Easter  term  in  five  wedts,  (1 9th  May.)  It  was  oompoundtt^ 
ttid  the pn-fine  paid  between  the  I7th  and  )oth  of  Mi^,  and  after  passing  tiie  return, 
Wtfiaui  of  attorney,  and  eutioi  brfoium  office,  was  brought  to  the  kmg's  nlver  office 
en  tlie  nth  of  June,  and  the  clerk  then  entered  the  kii^s  diver  or  pdist  &ie  in  bis 
book,  nd  on  the  vrrit  of  covenant.    Maiy  Nunn,  the  cognizor,  died  on  the  S7tii  <tf 

X  4  May. 
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May.  A  caveai  to  prevent  the  completiiic  of  thb  fine  was  brougHt  to  the  king^s  ulrer 
office  the  13th  of  June,  before  the  record  was  made  up  in  form,  in  behalf  of  John 
Nunn,  eldest  son  and  heir  of  the  cognizor.  A  rule  to  shew  cause  why  that  caveat 
should  not  be  withdrawn  was  made  absolute,  and  the  court  utterly  exploded  the 
notion  which  prevailed,  undoubtedly  by  mistake,  in  Harnds  v,  Mickletfawaite,  Barnes, 
SI 4.,  that  the  King's  silver  was  the  pre-fine,  or  ^e,  for  licence  to  alienate,  whereas  the 
king's  silver  is  the  post>fine,  or  Jine  qtus  pro  licentia  concordantU.  The  return  of  the 
writ  of  covenant  was  agreed  to  have  been  in  the  life-time  of  Mary  Nunn,  the  cognizor ; 
and  from  that  time  the  crown  had  a  right  to  the  post-fine,  which  was  entered  at  the 
king's  silver  office  before  any  caveat  was  entered  against  it.  The  making  up  the  re- 
cord in  form  is  a  ministerial  act,  not  necessary  to  ^  done  previous  to  the  caveat^  as 
the  entrv  of  the  clerk  of  the  king;'s  silver  was  sufficient.  5  Cruise,  79.  Barnes,  218. 
—  6.  When  a  year  and  a  day  has  elaped  from  the  date  of  the  caption,  or  acknowledg- 
ment of  a  fine  without  entering  the  lung's  silver,  an  affidavit  must  be  made,  that  all 
those  who  depart  with  anv  interest  by  the  fine  are  still  living,  otherwise  the  kine^s 
silver  will  not  be  received  «And  if  a  year  elapses  before  the  fine  is  carried  to  the 
king's  silver  office,  an  affidavit  must  be  made  that  the  parties  were  alive  when  the 
king's  silver  was  made.  5  Cruise,  80.  Barnes,  25.  215.  —  7.  By  a  rule  of  the  court 
of  conmion  pleas,  made  in  Easter  term,  9  Anne,  it  is  ordered,  that  no  fine  whatsoever, 
taken  and  acknowledged  before  the  chief  Justice,  or  any  judge  of  assise,  or  seijeant  at 
law,  if  the  dates  (^  me  cf4)tion  of  such  nnc  shall  appear  to  have  been  raised,  shall  for 
the  future  pass  the  queen's  silver  office,  and  the  queen's  silver  of  such  fine  be  recorded 
by  the  said  clerk  of  the  queen's  silver,  before  there  be  an  order  under  the  hand  of  the 
said  chiefkistice,  or  some  other  justioe  of  this  court,  for  his  passing  and  entering  such 
fine,  first  had  and  obtained.  5  Cruise^  80.  —  8.  Formerly  the  post-fine  or  king's  silver 
was  paid  at  the  king's  silver  office;  but  by  the  st  32  G.  2.  b.  14.  s.  1.,  it  is  enacts, 
that  on  every  writ  of  covenant  which  shall  be  sued  out  for  passing  of  fines  in  the  com- 
mon pleas  at  Westminster,  the  officer  whose  duty  it  is  to  set  and  indorse  the  pre-fine 
payable  thereon,  shall,  at  the  same  time,  set  the  usual  post-fine,  and  indorse  the  same 
on  the  back  of  the  said  writ,  together  with  his  name  or  msik  of  office,  in  like  manner 
as  the  same  are  now  indorsed  at  the  king's  silver  office ;  which  post-fine  shall  be  forth- 
with paid  to  the  receiver  of  the  pre-fines  at  the  alienation  office,  with  4^  as  his  fee 
lor  receiving  the  same,  instead  ot  his  fee  of  4^.  charged  on  lands  and  hereditaments^ 
and  payable  to  sherifis,  bailiffs,  and  others,  on  discharging  the  same,  by  3  G.  1.  c.  15. ; 
which  fee  of  4d.  by  the  said  act  granted,  after  the  first  day  of  Trinitv  term,  1759,  shall' 
cease ;  and  such  receiver  shall  indorse  upon  the  back  of  every  such  writ  of  covenant 
one  mark  of  office,  as  is  now  used  by  him  on  the  receipt  of  pre-fines  at  the  alienation 
office,  with  the  name  of.  such  receiver,  and  the  sum  received  as  the  post-fine;  whicli 
mark  of  such  receiver,  shall  discharge  the  manors,  lands,  and  hereditaments  comprised 
in  the  said  writ  of  covenant,  and  the  cognizees  named  therein.  ^-  9.  By  s.  2.,  the 
officer  or  clerk  of  the  king's  silver  office,  or  his  deputy,  shall  continue  to  enter  every 
fine  upon  record,  in  the  way  hitherto  used,  ana  make  the  same  entries,  and  put 
thereon  the  same  indorsements,  with  the  same  mark,  and  in  like  manner,  as  hath 
hitherto  been  the  practice  of  the  said  office  in  passing  fines ;  and  no  fine  until  the 
same  be  marked  with  the  sum  to  which  the  post-fine  amounts  in  the  king's  silver 
office,  shall  be  efiectual  in  law.  ^- 10.  By  s.  3.  where  no  pre-fine  is  payable  on  any. 
writ  of  covenant,  viz.  where  the  lands  are,  under  the  yearly  value  of  five  marks,  the 
officer  at  the  alienation  office,  whose  duty  it  is  to  set  pre-fines,  shall  set  on  every 
writ  of  covenant  brought  to  the  said  alienation  office,  on  which  no  pre-fine  is  payable, 
a  post-fine  of  6s,  sd,  and  shall  indorse  such  post-fine  of  6*.  Sd.  on  every  such  writ  of 
covenant,  with  his  name  and  mark  of  office  as  has  been  usual ;  and  every  such  post- 
fine  of  es.  Sd.  shall  be  paid  to  the  receiver  of  the  alienation  office  before  the  writ 
of  covenant,  on  which  no  pre-fine  is  payable,  be  passed  at  the  alienation  office ;. 
and  the  receiver  on  pa}'ment  of  the  said  6i.  sd.  shafi  indorse  and  mark  every  such 
writ  of  covenant,  as  other  writs  of  covenant  are  by  this  act  directed  to  be  indorsed. 
—-11.  By  s.  4.  the  officer  or  derik  of  the  king's  silver  office  or  his  deputy,  after  the 
first  day  of  Trinity  term,  1759,  shall  not  receive  any  writ  of  covenant;  unless  it  appear,, 
by  the  mark  and  indorsement  of  such  receiver,  that  the  post-fine  has  been  paid. — 
12.  By  s.  5.  if  after  the  payment  of  such  post-fine,  the  writ  of  covenant',  by  the  death, 
of  any  of  the  parties,  or  other  cause,,  be  prevented  from  passing  through  the  several 
other  offices,  so  as  the  said  fine  is  not  completed,  then  tne  said  receiver  shall  repays 
to  the  cognizees,  or  their  attorney,  oaprooucing  and  filing  with  him  the  said  writ  oC 
covenant,  every  such  sum  as  has  been  by  him  before  received  for  the  post-fine ;  and 
si^ch  writ  of  covenant  so  remaining  filed  with  such  receiver,  shall  be  a  discharoe  to^ 
liich  receiver.—  13.  By  a  rule  of  the  court  of  C..B.made  in  Easter  term/ 36  Q«.3.; 
•  it 
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(E  9.)  The  concord : — Fine  sur  conusance  de  droit  come  ceo^  Sgc. 

The  third  part  of  a  fine  is  the  concord,     5  Co.  39.  a.  (r) 

And  this  contains  the  substance  of  the  fine.  (5)     5  Co.  S9.  a.  {t) 

All 

^— — ^— ^— ^•♦^-^  '  ■  ■  ■     ■  —    ■  ■  .1 

it  b  ordered^  that  no  fines  which  shall  ^pear  to  have  been  acknowledged  more  than 
twelve  calendar  months,  shaU  be  permitted  to  pass  the  king's  silver  office,  without  a 
rule  of  court,  or  an  order  under  the  hand  of  the  lord  chief  justice,  or  some  other 
judge  of  that  court.  And  that  where  the  conuzor  or  conuzors  shall  be  all  living  at 
the  time  of  making  the  application  for  such  rule  or  order,  an  affidavit  shall  be  made 
thereof!  And  in  case  any  or  either  of  the  conuzors  of  such  fine  should  not  then  be 
living,  an  affidavit  shall  be  made,  stating  the  time  of  the  death  of  such  conuzor  or 
conuzors ;  and  the  application  in  such  case  for  a  rule  or  order,  that  the  said  fine  may 
|WS6  the  king's  silver  office,  shall  be  made  to  the  court  by  motion,  if  in  term  time,'  or 
if  in  vacation  to  the  lord  chief  justice  or  some  other  of  the  justices  of  that  court,  at 
his  chambers.  And  that  the  rule  or  order  in  such  last-mentioned  cases,  when  obtained, 
shall  be  fil^  with  the  pr€Bcipe  and  concord  of  the  fine  at  the  king's  silver  office. 
1  B.  &  P.  550, 

{r\  1.  Which  is  entered  into  openly  in  the  court  of  common  pleas,  or  before  the 
chief  justice  of  that  court,  or  commissioners  duly  authorised  for  that  purpose.  5  Cruise, 
83.  5  Rep.  59.  a.  —  S.  It  is  usually  an  acknowledgment  fix>m  the  deforciants,  or 
those  who  keep  the  others  out  of  possession,  that  the  lands  in  question  are  the 
right  of  the  ciemandant;  and  from  the  acknowledgment  or  recognition  of  right' 
thus  made,  the  party  who  levies  the  fine  is  called  the  cognizor,  and  the  person 
to  whom  it  is  levied,  the  cognizee.  Ibid.  —  3.  And  the  form  of  the  concord  is 
tlus:  And  the  agreement  is  such,  to  wit,  that  the  aforesaid  A.  (the  deforciant  in 
the  original  writ;  hath  acknowledged  the  aforesaid  manors,  lands,  tenements,  and* 
hereditaments,  with  the  ^purtenances,  to  be  the  right  of  him  the  said  B.  (the 
plaintiff  or  demandant)  and  those  he  iuith  remised  and  quit-claimed  from  him  the 
said  A.  and  his  heirs,  to  the  aforesaid  B.  and  his  heirs  for  ever.  And  moreover  the 
said  A.  hath  granted  for  himself  and  his  heirs,  that  he  will  warrant  to  the  aforesaid  B.* 
and  his  heirs,  the  aforesaid  manor,  lands,  tenements,  and  hereditaments,  with  the  ap» 
purtenances,  against  him  the  said  A.  and  his  heirs  for  ever.  5  Cruise,  83.  —  4.  ^ 
the  common  law,  indeed^  the  cognizor  seems  to  have  been  bound  to  warrant  the  lands 
to  the  cognixee,  though  no  express  words  to  that  purpose  were  inserted  in  the  fine. 
Thus  Bracton  says.  Item  nifficUfimt  fachu  m  curia  dornhd  regit,  licet  expreua  toarran^ 
Ha  vei  homagittm  et  serviHum  non  intervenerit ;  dum  tamen  conMerit^  per  finem  et  chiro^ 
graphumy  quod  Hie  qm  tenet,  tenere  debeat  de  eogtd  vacatur  ad  warranttatn.  Bract.  382.  a. 
389.  a.  5  Cruise,  84. —  5.  But  in  course  of  time  it  became  the  practice  to  annex 
an  express  warranty  to  all  fines,  which  is  still  continued.  5  Cruise,  84.  Vide  infra  in 
the  text. 

(t)  I.  The  loss  of  the  concord  was  supplied  by  another,  that  it  might  pass  the 
ctutot  brevium  office.  4  Taunt.  195.  —  2.  So  a  fine  was  allowed  to  pass  by  a  copy  of 
the  pnedpe  and  concord  left  with  the  judge,  the  original  having  been  lost.  1  Mars.  553. 
€  Taunt.  231.  —  3.  So  if  the  cleric  of  an  attorney  employed  to  levy  a  fine  abscond, 
wherriyy  the  pikers  are  mislaid,  the  court  will  permit  such  fine  to  be  afterwards  perfected, 
although  the  tune  allowed  by  rule  of  court  of  Trin.  52  G.  3.  be  exceeded.  1  B. 
Moore,  125.^4.  A  fine  was  varied,  by  omitting  a  conusor,  whose  acknowledgment 
had  been  incorrectly  taken.  5  Taunt.  249.  —  5.  A-  fine  was  permitted  to  pass,  where 
the  Christian  name  of  one  party  had  been  interlined  after  acknowledgment  by  another 
oarty.  6  Taunt.  586. — 6.  A  Cine  was  permitted  to  pass  as  to  all  the  parties  as  one 
fine,  on,  in  addition  to  the  original,  a  new  prtedpe  and  dedimut,  under  which  the 
acknowledgments  of  all  but  one,  who  was  abroad,  were  taken  anew,  to  correct  the 
misnomer  of  another  in  the  first  writ.  4  Taunt.  817.  —  7.  The  court  will  not  permit 
a  fine  to  pass,  which  is  left  imperfect  by  the  attorney's  laches.    5  Taunt.  305. 

(#)  I.  The  concordia  facta  in  curia  is  the  complete  fine;  and  therefore,  if. after  the 
concord  is  acknowledged  in  court,  one  of  the  cognizors  dies,  still  the  cognizee  may 
proceed  with  this  fine,  against  the  surviving  cognizor.  5  Cruise,  84.  —  2.  Two  brothers 
acknowledged  the  concord  of  a  fine,  and  then  the  elder  brother  diM ;  and  held  that 
the  co^;nizee  might  proceed  with  his  fine  as  against  the  surviving  brother,  and  take  out 
Ids  writ  of  covenant  accordingly;  the  death  of  his  elder  brother  being  no  impediment ; 
for  the  acknowledgment  of  each  person  was  good  against  himself,  and  should  operate 
lor  as  much  as  he  could  pass.  Hob.  329.-3.  A  fine  was  stopped  at  the  king's  silvec 
office,  for  want  of  an  affidavit  that  the  parties  were  living,  ^  year  having  elapsed  sipce 

tha 
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All  finet»  agreed  to  be  levied  are  executed,  or  executory.  Vide  Weit^ 
Symb.  5.  b.     2  Inst  513.  («) 

A  fine  executed  is  sur  conusance  de  droit  come  ceoj  Sfc,  Upon  a  re- 
lease, or  upon  a  surrender.    Vide  West,  Symb.  6.     2  Inst.  51 S. 

A  fine  sur  conusance  de  droit  come  ceo  que  il  ad  de  son  done  is  so  called 
firom  those  words  in  the  fine,  (x)  and  it  is  the  most  high  and  powerM 
fine,  (y) 

Antiendy  it  had  only  these  words  recogn^  maneriam^  S^c,  esse  jus  ipsius 
A.  ut  ilia  qua  iidem  A.  4*  B.  Jiabent  de  dono  (z)  pr€Bdi(^  D.     2  Inst  51S. 

Afterwurds  these  clauses  were  added,  et  remisenmt  el  quiele  elam\  4rC' 
and  the  clause  of  warranty.     2  Inst  513. 

A  fine  sur  conusance  de  droit  come  ceo,  8^c.  grants  the  fee  (a)  to  the  co- 
nusee  (6) :  and  therefore  there  cannot  be  a  remainder  over  upon  such  fine. 
PL  Com.  248.  a. 

But  it  grants  the  fee  only  by  implication,  which  may  be  omtrouled 
by  an  express  limitadon  for  life.     R.  1  SaL  340.  (c) 

Jfthepracipe  entered  in  the  concord  be  duobus  messuasiis^  where  the 
writ  of  covenant  is  duobus  tqfHs^  it  is  not  material :  for  the  o(Micord 


the  acknowledgment;  and  one  of  the  cognizors  being  dead,  arolicadon  was  made  to 
the  court  that  he  might  be  struck  out,  and  that  the  fine  mignt  pass  as  to  the  other 
eogniaor.  This  motion  was  denied ;  but  a  rule  was  made  that  the  sunriTing  cognizor 
should  shew  cause  why  the  fine  should  not  pass  generally  as  to  all  the  parties,  and 
upon  affidavit  of  service,  the  rule  was  made  absolute.    Barnes,  815. 


(t«)  Videinfis,(£l5.) 


)  The  fonn  of  this  fine  is,  And  the  agreement  b  such,  to  wit,  that  the  aforesaid 
A.  hath  acknowledged  the  aforesaid  manor,  &c.  to  be  the  right  of  him  the  said  B.^  as 
that  which  the  said  B.  hath  of  the  gift  of  the  aforesaid  A. ;  and  that  he  hath  remised 
and  quit-cUdmed  from  him  the  smd  A.  and  his  heirs,  to  the  aforesaid  B.  and  his  heirs 
for  ever.    5  Cruise,  104. 

(y)  And  it  is  the  best  and  surest  kind  of  fine ;  for  the  deforciant,  in  order  to  keep 
his  supposed  covenant  with  the  plaintifl^  of  conveying  him  the  lands  in  question,  and 
at  the  same  time  to  avoid  the  ibrmality  of  an  actual  feoffinent  with  liveiy  of  seisin, 
acknowledges  in  court  a  former  feoffinent  or  sift  in  possession  to  have  been  made  by 
him  to  the  plaintiff;  so  that  it  is  rather  an  acLaowledgment  of  a  former  conveyance 
than  a  oonye}'ance  originally  made;  for  the  deforciant  acknowledges,  *  cognoidt^* 
the  right  to  be  in  the  plaintifr  or  cognizee  as  that  which  he  had  de  jon  done^  of  the 
propergift  of  himself,  tne  cognizor.    2  Comm.  352. 

(ff)  Formeriy  lands  purchsised  of  different  persons  were  allowed  to  be  comprised  in 
the  same  concord;  and  every  vendor  warranted  i^^ainst  himself  and  his  hm  only ; 
but  by  an  order  of  Lord  Chancellor  Hatton,  reciting  that  1^  fines  of  this  sort  her 
majesty  was  defrauded  of  the  profits  of  her  post-fines,  and  of  the  seals  on  writs,  and 
the  chancdlor  and  others  lost  their  fees;  the  cunitors  are  authorised  to  stay  a  writ 
where  there  u  more  than  one  demandant,  and  one  deforciant,  except  coparceners, 
joint  tenants,  and  tenants  in  common.  But  the  cunitors  will  permit  two  separate 
purchases  to  be  comprised  in  one  fine,  on  an  affidavit  that  the  value  of  both  together, 
does  not  exceed  two  hundred  pounds.    "Wils.  on  Flnes^  47.    S  Cruise,  87. 

(«)  Vide  supra,  Estates  by  urant,  (A  3.)  in  nods. 

(b)  1.  The  object  of  fines  being  to  settle  the  possession,  not  only  for  the  present, 
but  for  ever,  in  the  most  certain  and  secure  manner,  the  judoes  never  allow  lands  to 
be  limited  in  the  concord  of  a  fine  to  two  persons  and  theur  heirs,  but  always  direct 
them  to  be  limited  to  the  two  p^sons,  and  to  the  heuns  of  one  of  them.  5  Cruise,  86. 
Bro.  Abr.  tit.  Fine,  7.  Ca  Read.  8.  S  Rep.  58.  U  S  Taunt.  198.-^  3.  The  necessity 
of  the  case  however  requires  that  where  the  lands  comprehended  in  a  fine  are  held 
in  gavelkind,  this  rule  should  be  dispensed  with ;  and  therefore  when  a  fine  is  levied 
of  finds  of  this  sort,  the  judges  will  permit  them  to  be  limited  to  two  or  more  persona 
and  thdr  heirs.  5  Cruise,  86.  Rob.  Gav.  132. — 3.  For  the  reason  before  given,  a 
warranty  ought  not  to  be  allowed  in  the  concord  of  a  fine  firom  two  persons  and  their 
heirs.  Co.  Read.  3.  —  4.  But  a  warranty  has.  been  allowed  from  tnree  persons  and 
their  heirs,  where  the  lands  were  h^  in  gavelkind.    Rob.  Gtv.  192. 

(c)  Vide  supra.  Estates  by  Gcant»  (A  2.)  in  notis. 
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to  the  writ  of  covenant,  and  the  dedimus  potestatem^  and  entry  of 
the  pracipe  jipon  the  concord  is  more  than  is  necessary,  anfl  oiwht  t& 
be  a  rehearsal  of  the  substance  of  the  writ ;  but  if  it  be  variant,  it  is  idle. 
R.  2  Cro.  78.  {d) 

If  a  dedimus  potestatem  and  concord  upon  it  be  five  years  before  the 
writ  of  covenant,  where  by  the  foot  of  the  fine  it  is  said,  htec  estjinalis 
eoncordia  aqfta  7  Jac,  it  shall  be  good :  for  it  shall  be  intended  another 
concord  according  to  the  foot  of  the  fine.  R.  by  2  J.  2.  Cont.  Jon. 
420.  {e) 

(E  10.)  Fine  upon  a  release. 

A  fine  upon  a  release  is,  when  he  in  reversion  releases  by  fine  his 
estate  to  his  lessee  for  life,  or  years. 

If  a  jointrtenant  releases  by  fine  to  his  companion.     2  Cro.  696. 

If  a  donor  of  fifiy  acres  has  other  fifly  acres  in  K.  and  levies  a  fine 
ci  pne  hundred  acres  to  the  donee,  who  renders  one  hundred  acres  to 
the  donor  for  life,  &c.  this  operates  as  a  release  as  to  the  fifty  acres  con- 
tained in  the  ffift,  and  the  render  operates  as  to  the  other  fifty  acres 
only :  for  it  shall  be  restrained  to  the  quantity  intended  by  the  deed 
declaring  the  uses.     Poph.  104. 

But  a  fine  does  not  operate  by  way  of  release,  where  the  <)onusee  ^as 
no  estate  of  fireehold,  either  in  remainder,  or  reversion,  or  there  is  no 
privity  between  the  conusor  and  conusee.  Ray.  146«  Vide  Release, 
(BS.) 

(Ell.)   Fine  upon  a  surrender. 

A  fine  upon  a  surrender  is,  when  a  lessee  for  life,  or  pur  outer  vtV, 
tenant  in  tail  afier  possibility,  tenant  by  the  curtesy,  or  in  dower,  by 
fine  surrender  their  estates  to  him  in  reversion. 

(d)  1.  The  concord  comes  in  lieu  of  the  sentence  which  would  have  been  given  in 
CMe  the  parties  had  not  compounded  the  cause ;  and  is  therefore  considered  as  exactly 
omQar^  smd  attended  with  the  same  consequent,  as  a  judgment  in  an  adversary  suit. 
The  coenizance  must,  therefore  be  made  of  thdse'  things  only,  and  to  those  persons 
only,  WDO  are  named  in  the  original  writ,  on  which  the  fine  is  levied;  because  tne  coff- 
mnmce  being  in  the  nature  of  a  judgment,  binds  only  those  persons  and  thinfls  whidi 
aie  jmfidally  before  the  court.  5  Cruise,  S5.  Co.  Read.  6,  —  S.  This  rule,  how- 
ever, admits  of  a  few  exceptions ;  for  a  remainder  mav  be  limited  in  the  concord  of  a 
fiiie^  to  apmon  not  named  in  the  original  writ ;  in  the  same  manner  as  a  remainder 
may  be  Immted,  in  a  deed,  to  a  person  who  is  not  a  party.  Ibid.  —  5,  And  if  a 
prweipe  be  broimfat  against  a  tenant  for  life,  and  upon  his  demult  the  person  in  rever<« 
sion  B  received,  ne  may  levv  a  fine  of  his  reversion  to  the  demandant,  althoo^  he  is. 
not  named  in  the  onginaf  writ.  5  Cruise,  85.  Co.  Read.  U.  — 4.  So  if  a  fine  is. 
levied  by  a  vouchee  to  the  demandant,  or  by  a  demandant  to  the  vouchee,  it  will  be 
good ;  but  a  fine  levied  by  a  vouchee  to  a  stranger  is  void.    5  Rqi.  S9,  b. 

(e)  1.  It  was  formeriy  the  practice  (or  the  cognizor  to  make  the  cMuzance,  that  is» 
to  acknowled^  the  concord  of  the  fine,  before  any  original  writ  had  been  sued  out ;, 
and  dns  custom  so  ftr  prevail^  that  the  judges  luuformly  supported  such  fines;  but 
in  all  cases  of  this  kind,  an  original  writ  must  have  been  suecl  out  and  made  return- 
able on  some  day  previous  to  tbat  on  which  the  concord  was  acknowledged :  a  licentia 
eomeordmuU  must  also  have  been  obtained;  for  these  circumstances  were  absolutely 
neceMBiT  to  complete  the  fine.  6  Cruise,  84.  Hob.  330. — 3«  The  practice  of  ac- 
knofwledging  the  concord  of  a  fine  before  the  writ  of  covenant  ,was  sued  out,  was  often 
prodnctive  of  great  inconvenience  and  irregularities;  which  are  now  prevented  by  a 
nde  of  C^  B.,  1^  which  it  is  ordered  that  every  fine»  at  the  time  of  signing  the  judge's 
mBoeatmr  tlica:eon,  shall  have  the  writ  of  covenant  sued  out  and  annexed  tnereto. 
5  Cruise,  84.  1  H.  Bl.  5S6. — 3.  Lands  rituated  in  difoent  counties  may  be  contained 
in  the  nme  oonoord,  though  thefe  noft  be  seroal  writo  of  covenant.  Pyer,  927. 
s  Inst  518.  a, 
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A  fine  upon  a  sorrender  is  in  the  ferm  of  a  fine  {J')  mr  eomtsance  de 
droit  come  ceo,  Sfc,  saving  that  th^  add  die  words  sursum  reddUUy  and 
omit  the  warran^. 

(E  12.)    Sur  conusance  de  droit  tantum. 

Fines  executory  (g)  are  a  fine  sur  conusance  de  droit  tanlum  [h\  or,  sur 
grant  et  render.     Vide  West,  Symb.  6. 

A  fine  sur  conusance  de  droit  tantum  omits  the  clause  nnvi^  ceo  que  il  ad 
de  son  done,  {i) 

(E  1 3.)   Sur  grant  et  render. 

A  fine  sur  grant  et  render^  is  (Jk)  when  by  the  same  fine  the  conusee 
renders  the  estate  granted,  or  part  of  it,  or  a  rent  out  of  it,  to  the  cona* 
sors,  or  some  of  them. 

And  thb  fine  shall  be  always  levied  upon  a  fine  sur  conusance  de  droit 
ccmeceoy  S^c. ;  for,  if  it  should  be  levied  upon  a  fine  executory,  the  co- 
nusee has  nothing  which  he  can  render  to  the  conusor,  till  execution.. 
Vide  West,  Symb.  6. 

Or  it  may  be  upon  fines  upon  a  release,  or  surrender :  for  those  are 
executed. 

The  render  ought  to  be  of  a  thing  issuing  out  of  the  same  land  con- 

g(f)  Vide  infra,  (E  12.)  in  notis. 
(g)  Vide  infra,  (E  15.)  in  notis. 
i)  Or  upon  acknowledgment  of  the  right  only,  without  the  drcumstance  of  a  pro- 
ng gift  by  the  cognizor. 

(i)  1.  Thu  species  of  fine  is  generally  used  to  pass  a  reversionary  interest,  which  is 
in  the  cognizor;  for  of  such  reversions  there  can  be  no  feoffinent  or^rant  supposed ;  as 
the  freehold  and  possession,  during  the  particular  estate,  is  vested  m  a  third  person. 
5  Cruise,  105.  —  2.  It  may  also  be  used  by  a  tenant  for  life,  in  order  to  make  a  Surren- 
der of  his  life-estate  to  the  person  in  remunder  or  reversion ;  and  it  is  then  called  a 
fine  upon  surrender.  Co.  Read.  S,  —  3.  The  form  of  this  fine  is.  And  the  agreement  is 
such,  to  wit,  that  the  aforesaid  A.  hath  acknowledged  the  aforesaid  tenements,  &c.  to 
be  the  right  of  the  said  B. ;  and  he  hath  cranted  for  himself  and  his  heirs,  that  the 
aforesaid  tenements  which  W.  R.  and  M.  his  wife  hold  for  the  term  of  the  life  of  G.  of 
the  inheritance  of  the  said  A.,  on  the  day  on  which  the  agreement  was  made,  and 
which,  after  the  decease  of  him  the  said  G.,  ought  to  revert  to  the  said  A.  and  his  heirs, 
shall,  aAer  the  decease  of  the  said  G.,  entirely  remain  to  the  said  B.  and  his  hdrs  for 
ever.  5  Cruise,  106.  —  4.  It  passes  an  estate  in  fee-simple  without  the  word  '  heirs.' 
Ibid.  Co.  Read.  6.  —  5.  And  seems  to  have  been,  the  most  antient  special  of  fine,  for 
the  demandant  was  obliged  to  follow  the  rules  of  law,  and  sue  out  a  writ  of  possession ; 
but  when  it  became  usiml  to  procure  a  feoffment  of  the  lands  first,  a  writ  of  possesion 
was  unnecessary ;  which  probably  save  rise  to  fines  tur  cognizance  de  droit  come  ceo,  Jjrc. 
Ibid.  ^-  6.  If  there  be  tenant  for  lite,  remainder  for  life,  and  the  first  tenant  for  life 
levies  a  fine  to  the  person  in  remainder,  iur  cognizance  de  droit  tanttan,  it  will  operate 
as  a  surrender  of  his  estate  for  life ;  because  by  this  fine  the  tenafit  for  life  acknow- 
ledges all  the  right  which  he  had  in  the  lands  to  belong  to  the  person  in  remainder. 
Co.  Read.  3. 

(k)  1.  It  is  a  double  fine,  comprehending  the  fine  tur  cognizance  de  droit  come  ceo^ 
and  the  fine  mr  conceuU.  5  Cruise,  107. —  2.  It  is  used  in  order  to  create  particular 
limitations  of  estates ;  whereas  the  fine  iur  cognizance  de  droit  come  ceo,  ^.,  conveys 
nothing  but  an  absolute  estate,  either  of  inhentance,  or  at  least  of  freehold;  for  m 
this  fine  the  cognizee,  after  the  right  is  acknowlecjged  in  him,  renders  or  grants  back  to 
the  cognizor  some  other  estate  in  the  lands.  5  Cruise,  107.  —  2.  The  form  of  the  fine 
is.  Ana  the  agreement  is  such,  to  wit,  that  the  aforesaid  A.  hath  acknowledged  the 
aforesaid  tenements  to  be  the  right  of  him  the  said  B.,  as  those  which  the  said  B.  hath 
of  the  gift  of  the  aforesaid  A.  and  those  he  hath  remised  and  quit-claimed  from  him- 
self the  said  A.  and  his  heirs  for  ever  (warranty  from  the  cognizor);  and  for  this  ac- 
knowledgment, remise,  quit-claim,  warranty,  fine,  and  aerecment,  the  said  B.  hath 
panted  to  the  said  A.  the  aforesaid  tenements,  &c.  And  this  he  hath  rendered  to  him 
m  the  same  court,  to  hold  the  said  tenements  to  the  said  A.  and  the  heirs  of  his  body. 
Ibid. 

tained 


The  parts  of  a  fine.  317 

tai&ed  in  the  fine,  and  not  of  a  thing  collateral,  or  of  another  nature, 
which  is  not  issuing  out  of  it,  nor  incident  to  it.     2  Inst  514.  (/) 
,   It  ought  to  be  some  party  to  the  fine,  if  it  be  not  by  way  of  remain- 
der.    2  Inst.  514.     4  Leo.  26. 

So  a  render  shall  be  only  of  the  lands  granted  by  the  fine,  and  in- 
tended to  be  passed  by  it,  though  the  parcels  comprised  are  sufficient  for 
more  lands:  and  therefore,  if  a  donor  of  50  acres  in  K.,  having  other 
50  acres  there  in  fee,  by  fine  grants  100  acres  in  K.  to  the  donee,  who 
renders  100  acres  to  the  donor  for  life,  &c.  nothing  shall  be  rendered 
but  the  50  acres  in  fee.     R.  Poph.  104.  {m) 

And  a  fine  sur  grant  et  render  operates  as  a  feofiment  and  refeofi^ 
ment.     R.  1  Sal.  337.  (n) 

But  a  render  shall  be  transposed  by  construction,  to  make  it  effec* 
tual :  as,  if  a  fine  be  to  D.,  who  renders  a  rent  out  of  it,  &c.  to  A.  and 
B.  and  the  heirs  of  B.,  and  afterwards  renders  the  tenements  out  of 
which,  &C.  to  A.  and  B.  for  life,  remainder  to  C.  in  tail,  remainder  to 
the  heirs  of  B. ;  it  shall  be  a  good  render  of  the  rent  1  Leo.  255.  Cro. 
El.  226.  (o) 

So,  if  a  render  be  of  a  remainder  to  A.  upon  condition  {p\  and  for 
de&ult,  &C.  to  B.;  it  shall  be  good.     PI.  Com.  34.  b.  {q) 

(/)  A  rent  cannot  be  reserved  on  a  fine  which  is  executed ;  because,  as  the  cogni- 
laiice  supposes  a  preceding  gift,  the  cognizor  cannot  reserve  to  himself  any  thins  out  of 
the  hinds  whereof  he  has  a&eady  conveyed  away  the  absolute  property;  so  tnat  the 
rtddendum  comes  too  late,  when  a  precedent  absolute  gift,  without  anv  such  reserv- 
ation is  before  acknowlec^d.    5  Cruise,  105.    Rol.  Abr.  tit.  Fine,0.  pi.  14. 

(ai)  1.  In  a  fine  of  this  sort,  the  render  roust  be  made  of  the  lands  demanded  in  the 
orainal  writ,  or  of  something  issuing  out  of  those  lands.  5  Cruise,  108.  Co.  Read.  1 1. 
S  Hoi,  Abr.  15.  —  2.  Thus,  if  the  cognizance  be  made  of  the  manor  of  Dale,  the  cognizee 
cannot  make  a  render  of  the  manor  of  Dale ;  or  if  the  cognizance  be  made  of  the  third 
part  of  a  manor,  the  render  cannot  be  made  of  the  yihole  manor ;  because  the  court 
can  only  determine  the  right  of  that  about  which  the  parties  contended,  and  which  was 
demanded  in  the  original  writ.  Ibid.  —  j.  But  if  the  cognizor  acknowledges  all  his 
right  in  the  land  to  be  in  the  cognizee,  and  the  cognizee  in  return  grants  and  renders 
to  the  cognizor  a  particular  estate  in  the  land,  or  a  rent,  or  common,  out  of  it,  the 
render  b  ^ood ;  because  the  determination  entirely  refers  to  the  things  in  dispute ;  one 
party  taking  the  ultimate  property  in  the  land,  and  the  other  a  particular  estate  in  it : 
all  which  is  comprehended  in  the  original  writ.  Ibid.  —  4.  It  follows,  from  the  same 
principle,  that  the  lands  must  be  rendered,  in  the  first  instance,  to  some  person  named 
HI  the  original  writ.  But  an  estate  may  be  rendered,  hy  way  of  remainder,  to  a  person 
not  named  in  the  original  writ,  as  well  as  in  any  other  kind  of  concord.    Ibid. 

(a)  1.  And  therefore  gives  a  new  estate.  —  2.  But  as  the  cognizee  has  only  a  seisin 
of  an  instant  of  that  which  he  renders,  it  will  not  entitle  his  wife  to  dower. 

(o)  This  species  of  fine  being  generally  used  to  create  particular  limitations  of  estates, 
is  construed  rather  as  a  private  deed  or  conveyance,  than  as  a  judgment  in  an  adver- 
•ary  suit;  and  therefore  it  need  not  have  such  a  precise  form  as  other  fines.  Touch.  18. 
S  Rep.  3%. 

(p)  1.  The  judges  ought  not  to  permit  a  fine  to  be  levied  upon  conditions;  nor  should 
a  saving  or  exception,  or  a  clause  of  re-entry,  be  allowed  in  a  fine.  But  if  a  fine  is 
actually  levied  to  two  persons  and  their  heirs,  or  with  a  warranty  from  two  persons  and 
their  heirs^  or  upon  condition,  with  a  saving,  exception,  or  clause  of  re-entry ;  such  fine 
win  notwithstanding  be  valid,  upon  the  principle  that  fieri  mm  dtAuiiy  sed  factum 
vaitt^  et  facta  tenent  multa  qtuefitriprohiltentur.  5  Cruise,  87.  2  Rep.  74.  b.  5  Rep. 
38.  b.  12  Rep.  125.  —  2.  And  rlowden  has  given  some  instances  ol  fines  levied  on 
condition,  which  were  allowed  to  be  good.    Plowd.  34. 

(q)  1.  If  lands  be  rendered  by  fine  to  a  person  and  his  heirs,  the  lands  are  thereby 
immediately  bound.  And  though  the  person,  to  whom  the  render  is  made,  die  before 
executioir,  yet  his  heir  will  have  the  lands;  for  the  fine  having  been  levied  in  the  life- 
time of  the  parties,  the  lands  are  so  bound  by  it,  that  it  cannot  be  altered.  5  Cruise, 
1 10.  5  Rep.  1 56.  a . —  2.  And  a  declaration  of  Uie  uses  of  a'fine  of  this  kind,  which  is 
contrary  to  the  grant  and  render,  is  void.    Clayt.  94. 
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(E  14.)    Sur  concessit. 

So  a  fine  may  be  sur  concessit  (r),  when  tenant  for  life,  or  for  years 
grants  his  estate. 

So,  if  he  in  remainder  grants  his  estate  to  tenant  for  life.  2  Cro.  40. 
^  So,  if  A.  and  B.  levy  a  fine  to  C.  who  renders  to  B.  in  tail,  and  if  he 
dies  without  issue,  quod  tenemerUa  integre  remanebunt  to  A.  this  operates 
as  a  fine  sur  concessit  of  the  reversion  to  A.     R.  Cro.  £1.  727.  792. 

A  fine  sur  concessit  grants  only  that  which  the  party  may  lawfully 
grant ;  and  does  not  devest  the  estates  of  others  in  remainder.  Semb. 
per  2  J.     2  Lev.  154.  {s) 

(E  15.)     How  a  fine  executory  shall  be  executed. 

A  fine  executoiy  may  be  executed  bv  entry,  or  by  writ.  Vide  West, 
Symb.  57.     Vide  Execution,  (A  6.)  (/) 

For  the  conusee  may  enter  into  the  lands  comprised  in  the  fine.  Vide 
West,  Symb.  57. 

Or,  within  a  year,  may  have  {u)  an  habere  facias  seisinam.  Vide  West, 
Symb.  57.  (x)  And 

(r)  1.  Which  is  where  the  co^zor,  in  order  to  make  an  end  of  all  diiputes^thoiigli 
he  acknowledges  no  precedent,  nght,  or  gift,  grants  to  the  cognizor  an  estate  de  novo, 
by  way  of  supposed  composition ;  which  may  he  either  an  estate  in  fee,  in  tail,  or  for 
me,  or  even  lor  years.  2  Comnu  353. — 2.  The  form  of  'diis  fine  is^  And  the  agree* 
nent  is  such,  to  wit,  that  the  aforesaid  A.  hath  granted  to  the  aforesaid  B.  the  aforesaid 
tenements,  &c.  to  hold  for,  &c    5  Cruise,  106« 

(«)  1.  A  fine  nor  eoncetnt  wiU  not  be  allowed  to  be  levied  for  the  pnipose  of  passing 
Bttch  estate  as  the  P^rty  may  have,  by  the  description  of  all  and  whatsoever  he  hath  in 
the  tenements,  s  Taunt.  1 98.  —  2.  A  man  and  nis  wife^  being  sdsed  of  diflerent  estates 
in  different  hereditaments,  and  intending  to  pass  them  all,  a^nowledged  the  concord 
of  a  fine  wr  coneesnt^  *  to  hold  the  said  tenements,  with  the  i^purtenances,  to  the  co^ 
nizee  and  his  heirs,  for  and  during  all  the  term,  and  other  estates^  and  all  and  whatso- 
ever else  the  said  S.  and  A.  had  in  the  tenements  aforesaid,  mth  the  appurtenances.' 
The  chirographer  of  fines  refused  to  make  out  the  indentures,  all€^;ing  that  the  limit- 
ation must  be  certain,  that  is,  to  the  cognizee  and  his  hdrs  for  ever,  or  for  the  life  of 
the  tenant,  or  pour  outer  vie;  and  the  court  refused  to  permit  the  fine  to  pass.    Ibid. 

(t)  1.  Whenever  a  judgment  is  obtained,  whether  in  an  adversary  or  an  amicable 
suit,  the  next  step  is  to  procure  the  execution  of  it,  by  obtaining  the  actual  possession 
of  the  thing  recovered ;  and  for  this  purpose  the  law  has  provided,  that  in  all  real 
actions,  the  person  who  recovers  shall  have  a  writ  of  habere  facias  seirinam^  directed 
to  the  sherin  of  the  county  in  which  the  lands  are  situated,  commanding  him  to 
deliver  the  possession,  according  to  the  judgment  5  Cruise,  101.  —  2.  Fines  having 
at  all  times  been  considered  as  judgments,  a  writ  of  habere  facias  seisinam  always 
issued  to  put  the  party  ^o  acquired  the  lands  by  a  fine,  into  possession  of  them.  When 
fines  became  common  assurances,  the  purchaser,  in  order  to  avoid  the  trouble  and  ex- 
pense of  suing  out  a  writ  of  possession,  had  in  many  instances  lively  of  seisin  given  him 
m  the  country,  and  for  his  mrther  assurance  obliged  the  vendor  to  covenant  that  he 
would  levy  a  fine  to  him ;  but  as  the  purchaser  was  already  in  possession,  no  writ  of 
habere  was  necessary.  Ibid.  —  3.  This  practice  gave  rise  to  the  distinction  between 
fines  executed  and  mies  executory*  A  mie  executed,  immediately  transferred  the  pos- 
session from  the  cognizor  to  tne  cognizee,  who  might  therefore  enter  on  the  lands 
which  had  been  conveyed  to  him  by  the  fine,  as  soon  as  it  was  levied.  5  Cruise,  102. 
Co.  Read.  2. 

(«)  1.  If  a  fine  executory  is  levied  of  a  reversion,  depending  on  an  estate  for  Ufe  or 
years,  or  of  a  seignory,  or  any  thing  which  lies  in  grants,  they  will  pass  immediately  $ 
oecause  it  would  oe  impossible  to  give  actual  possession  of  them.  1  Rep.  97.  a.  — - 
2.  And  nnce  the  statute  of  uses,  writs  of  possession  are  never  sued  out  when  fines  are 
levied  to  uses ;  for  the  statute  executing  die  possession  to  the  use,  the  cognizee  is 
immediately  in  possesion  vdtiiout  at^mment.  5  Cruise,  103.  Booth,  250.  Pigot; 
•49.  6  Rep.  68.  a. — 3.  And  by  the  4  &  5  Ann.  c  16.,  attornment  after  a  fine  b 
become  unnecessary. — 4»  So  that  writs  of  possession  are  now  totally  disused.    Ilnd. 

(x)  If  the  party  to  whom  the  estate  was  limited  by  a  fine  executory,  was  in  posset 

non 
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And  after  the -year,  a  scire  facias.    Vide  West,  Symb.  58. 
A  scire  facias  for  executing  a  fine  may  be  brought  by  the  issue  of  te- 
nant in  tul.    West,  Symb.  58. 

Or,  by  him  in  remamder.     Co.  Ent  632.  b. 

Or,  by  the  heir  of  him  in  remainder.    West,  Symb.  59.  a.     Co.  Ent. 

625.  680. 

To  a  scire  facias  for  executing  a  fine,  the  defendants  may  plead  quod 
fortes  finis  nihil  habuerunt.  West,  Symb.  59.  a.    Co.  Ent.  63 1 .  b.    Vide 

post,  (Hi.) 

Quod  partes  finis  habuerunt  only  for  life.     Co.  Ent.  633.  a. 

So,  to  a  scire  facias  for  executing  a  fine  by  the  heir,  the  defendant  may 
plead,  that  ^e  plaintifiP  is  a  bastard.     West,  Symb.  63.  b. 

That  another  was  heir,  ctgus  statum  ipse  habet.     West,  Symb.  62.  a. 

Until  a  fine  be  executed,  nonclaim  to  bar  any  stranger  does  not  b^n« 
PI.  Com.  357.  b. 

(E  16.)   The  note,  and  foot  of  the  fine. 

After  conusance,  and  before  the  ingrossing  of  a  fine,  the  chirogra- 
pher  {y)  makes  a  note  of  the  fine,  which  contains  an  abstract  of  the  ori- 
ginal and  the  concord.  («)     5  Co.  39.  a. 

The  office  of  chirogrwher  is  appointed  by  the  king's  patent  Dy. 
176.  a.    Vide  Courts,  (C  2.) 

If  the  writ  of  covenant  with  the  dedimus  patestatem  be  returned,  the 
concord  made,  the  king^s  silyer  paid,  and  the  note  of  the  fine  made,  the 
fine  is  then  complete.     Semb.  PI.  Com.  43 1 .  (a) 

So,  by  the  st.  5  H.  4. 1 4.  writs  of  covenant,  and  other  writs  whereon 
fines  be  levied,  with  the  dedimus  patestatem  if  any  be,  the  knowlc^ges^ 
and  notes  of  the  same,  before  they  be  drawn  out  of  the  common  bench 
by  the  chirographer,  shall  be  inroUed  of  record  by  the  chief  derk  (viz. 
the  eustos  brevium)  for  the  old  fee  of  22£  To  the  intent,  that  if  the 
notes  in  the  custody  of  the  chirographer,  or  the  fines,   be  imbezilled. 


don  at  the  time  when  such  a  fine  was  levied,  he  need  not  have  sued  out  a  writ  of  Ao- 
6ere  facias  seumamf  for  in  that  case  the  fine  would  enure  by  way  of  extinguishment. 
Touoi.  4* 

(y)  Fines  are  to  be  carried  to  the  chirographer  within  fourteen  days  afler  pasnng 
the  king's  silver  office.    4  Taunt.  601. 

(s)  1.  It  is  only  a  docquet  taken  by  the  chirographer,  from  which  he  draws  up  the 
mdcnture.  ^  9.  It  is  sometimes  taken,  in  the  old  books,  for  the  concord.    5  Cruise,  87. 

{a)  1.  A  fine,  says  Lord  Coke,  is  said  to  be  levied,  when  the  writ  of  covenant  is 
iBtnroed,  and  the  concord  and  the  king's  silver  duly  entered ;  this  maketh  the  land  to 
pa«,  and  from  this  shall  the  year  und  day  be  accounted,  albeit  the  fine  be  encrossed 
ifterwards.  3  Inst.  51 7.  —  9.  When  the  mode  of  levying  a  fine  by  first  acknowledging 
the  concord,  the  suing  out  an  original  writ,  and  paying  Uie  king's  silver,  was  allowec^ 
a  diflerent  manner  of  expressing  the  rule  laid  down  by  Lord  Coke  was  adopted ;  for  the 
fine  was  said  to  be  completed  upon  the  entry  of  the  king's  silver,  provided  it  was  pre- 
Hoady  acknowledged;  and  if  any  of  the  cognixors  died  before  the  remaining  [tarts  of 
the  fine  were  perfected,  still  the  fine  would  be  valid.  5  Cruise,  95.  —  5.  A  motion  was 
made  to  stay  tne  pasdng  of  a  fine,  which  was  acknowledged  by  an  infant  of  thirteen  yean 
okL  The  court  said,  Uiat  as  the  king's  silver  was  paid,  it  was  gone  too  far;  but  they 
ttBri|;nfd  the  infimt  a  guardian,  who  had  instructions  to  bring  a  writ  of  error  to  reverse 
it.  5  Cruse,  76.  1  Freem.  78.-*  4.  In  consequence  of  the  rule  of  court  already 
Mated,  hf  which  it  is  reouired  that  the  writ  of  covenant  shall  be  sued  out  before  the 
eoooord  is  acknowledged,  it  may  now  be  laid  down,  that  a  fine  is  completed  when  the 
ooneord  b  duly  admowledged. 

recourse 
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recourse  may  be  to  the  said  roll  to  have  execution  in  the  same  manner 
as  if  the  fines  were  not  imbezilled.     Vide  post,  (G.  3.) 

And  this  is  called  the  foot  {6)  of  the  fine. 

Which  contains  the  day,  year,  and  before  whom  levied.     5  Co.  39.  a. 

(F)  £luiD  iuris  clamat,  &c 

If  a  fine  be  of  a  reversion  or  remainder,  if  the  particular  tenant  r^ 
fuses  to  attom,  a  quid  juris  clamat  issues,  before  the  ingrossing,  out  ot 
the  record  remaining  with  the  custos  brevium.  West,  Symb.  47,  &c. 
PL  Com.  481.  b. 

So,  if  a  fine  be  of  a  rent,  and  the  terre-tenant  refuses  attornment,  a 
quem  redditum  reddit  issues.     West,  Symb.  52.  <b. 

So,  if  a  fine  be  of  a  seigniory,  manor,  &c.  2Lper  qua:  servitia.  West, 
Symb.  53.  a. 

So,  though  a  fine  be  by  one  parcener,  of  her  reversion  to  the  other. 
R.  3  Leo.  6. 

If  the  conusee  dies  pending  the  quid  juris  damaty  his  heir  shall  have 
a  new  writ.     Cro.  £1. 693. 

But  a  quid  juris  clamat  does  not  alter  the  fine,  though  the  defendant^ 
has  judgment  for  him. 

And  if  he  pleads  to  part  that  he  himself  has  the  fee,  and  attorns  for 
the  residue ;  the  fine  may  be  ingrossed  for  the  whole.    R.  Cro.  El.  693. 

By  the  st  23  £1.  3.  no  attornment  on  a  fine  shall  be  entered  on 
record,  except  the  person,  mentioned  to  attom,  appear  in  court  in  per- 
son, or  by  attorney  warranted  by  hand  of  the  judge,  or  justices  of 
assise,  on  a  writ  of  quid  juris,  clamat^  quem  redditum  reddit^  or  per  qua 
servitia^  as  the  case  requires :  and  if  entered,  it  shall  be  void,  without 
error,  &c. 

But  now,  by  the  st.  4  &  5  An.  16.  all  grants  and  conveyances 
thereafter  to  be  made  of  any  manors  or  rents  by  fine  or  otherwise,  or  of 
the  reversion  or  remainder  of  any  messuages  or  lands,  shall  be  good  and 

{h\  1.  Chirograph,  or  indenture,  which  includes  the  whole  matter,  reciting  the 
parties,  day,  year,  and  place,  and  before  whom  it  was  acknowledged  or  levied.  Of 
thils  there  are  indentures  made  and  engrossed  at  the  chirographer*s  office,  and  delivered 
to  the  cognizor  and  cognizee ;  beginning  with  these  words :  '  This  b  the  final  agre^ 
ment,'  &c.  and  then  stating  the  whole  proceeding  at  len^h.  Thus  the  fine  is  com- 
pletely levied  at  common  law.  5  Cruise,  88.  —  2.  A  fine  is  siud  to  be  engrossed  when 
the  chirographer  makes  out  the  indentures,  and  delivers  them  to  the  parties.  But  it  is 
not  absolutely  necessary  that  a  fine  should  be  engrossed,  provided  the  concord  be  re- 
corded ;  for  Lord  Coke  observes,  that  a  fine  is  a  perfect  record  before  it  is  engrossed. 

And  a  fine  may  be  engrossed  at  any  time  after  it  is  levied    Ibid.    Co.  Read.  l. 

3.  Sir  John  Brome,  in  53  H.  8.,  acknowledged  a  fine  of  certain  lands.  The  king> 
silver  was  entered,  and  the  cognizance  taken ;  and  in  29  Eliz.  the  person  who  claimed 
under  this  fine  came  into  court,  and  prayed  that  the  fine  mieht  be  engrossed,  it  appear- 
ing upon  examination  that  the  party  to  whom  the  fine  was  levied  was  seised  after  the 
fine,  and  had  suffered  a  common  recovery  of  the  land,  which  had  been  enjoyed  accord- 
ing to  the  sud  fine.  The  court  ordered  the  fine  to  be  engrossed.  5  Cruise,  88.  4  Leon« 
96.  Dyer,  254.  a.  —  4.  The  record  of  the  fine  which  remains  in  the  possession  of  the 
chirofirapher,  is  the  princi|)al  document ;  so  that  if  there  is  tmy  difference  between  it 
and  the  record  which  remains  with  the  cvstos  brevium,  that  which  continues  with  the 
chirographer  is  considered  as  the  true  record.  5  Cruise,  88.  3  Leon.  185.  Godb. 
105. —  5.  The  Stat.  25  Eliz.  c.  5.  s.  6.,  enacts,  that  the  chirogn^her  shall  eveiy  term 
write  out  a  table  of  the  fines  levied  in  each  county  in  that  term,  and  shall  affix  it  in 
8ome  open  part  of  the  court  of  Common  Pleas,  all  the  next  term ;  and  shall  also  deli- 
ver the  contents  of  each  table  to  the  sheriff  of  each  county,  who  shall,  at  the  next 
.assvKs^  fix  the  same  in  some  open  part  of  the  court. 

15  effectual 
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eSectual  to  all  intends,  without  any  attornment  of  the  tenants  of  any  such 
manors,  or  of  the  lands  out  of  which  such  rent  was  issuing,  or  of  the 
|iarticular  tenant,  upon  .whose  estate  any  such  remainder,  or  reversion 
was  dependant  (c) 

(G 1-)  Iproclamations,  &c. 

By  the  St  27  Ed.  1.  dejtnibus  levatis^  notaetjines  inposterum  leoandi 
jpMice  et  soiemniiur  legantwr,  et  placita  interim  cessatU ;  et  hocjlatper  duos 
dies  in  septimana  secundum  discretionemjusticiariorum. 

By  the  st  4  H.  7. 24.  a  fine  shall  be  read  and  proclaimed  in  court  the 
same  term,  {d)  and  in  three  terms  next  ensuing  the  engrossing,  and  in 
finir  several  davs  (but  now,  by  the  st.  S 1  El.  2.  only  m  one  day)  of  tlie 
said  terras,  and  the  pleas  then  to  cease,  (e) 

And  by  the  st  (f)  I  Mar.  2  Pari.  7.  if  the  term  be  adjourned^  a  fine 
shall  be  of  as  good  force,  notwithstanding  the  neglect  of  proclamations 
by  reason  of  such  adjournment,  as  if  the  term  had  been  held  from  the 
banning  to  the  end.     1  Leo.  84. 

So,  if  part  of  the  term  be  adjourned,  (g) 

If  the  conusee  dies  before  proclamations,  his  heir,  if  he  pleases,  may 
cause  proclamations  to  be  made.     R.  Cro.  El.  69S. 

it)  1.  Applications  are  somedmes  made  to  the  court  of  common  pleas  by  motion,  to 
prevent  fines  from  being  completed ;  on  a  suggestion  tha^  the  parties  are  disabled  by 
Uw  from  leryuog  such  fines.    5  Cruise,  94.  —  2.  And  by  a  rule  of  court  all  persons 
making  mav  complaint  aeainst.  fines  acknowledged *by  infants,  yi-i7i«  coverts  without,  the 
consent  ot  their  nusbanab,  or  persons  of  nonsane  memory,  pr  otherwise  cUsabled  by  law' 
to  acknowledge  the  same,  or  by  any  person  in  the  name  of  another,  or  by  the  like 
deceit,  and  obtaining  rules  for  the  staying  of  such  fines,  shall  from  term  to  term,  so  long 
as  they  shall  expect  benefit  or  observance  of  such  rules,'  enter  and  continue  the  same 
rule  for  that  term,  or  leave  copies  thereof  with  the  cuttot  brevium,  clerk  of  the  king's 
silyer,  -and  chirompher,  that  the  same  may  thereby  be  the  better  taken  notice  of;  or 
ia  defiudt  thereoC  the  said  officers,  or  any  of  them,  shall  not  stand  farther  obliged 
thereby.    And  all  persons  concerned  in  the  obtaining  or  prosecuting  such  rules  for  the 
«ta^ng  of  such  fines  so  levied  as  aforesaid,  their  attomies  and  clerks,  are  thereby 
enjoined,  every  term,  to  search  and  see  the  books  and  entries  of  fines  with  the  clerk  of 
the  king's  silver,  or  other  officer  where  entries  are  kept  for  that  purpose.    AVilson  on 
Fines,  96.  —  5.  And  by  another  rule  of  court,  all  manner  of  caveats  and  orders  for  the 
stopping  any  fines,  shiul  be  renewed  eveiy  term,  and  copies  thereof  left  with  the  derk 
of  me  unz's  nlver,  for  which  he  is  to  demand  only  his  ancient  fee  of  3s,  4d»  the  tcrui; 
and  in  derault  thereof,  all  caveats  that  shall  not  be  so  renewed,  shall  lose  their  force 
and  be  void.    5  Cruise,  95. 

{d)  1.  '  At  the  time  when  the  judges  are  sitting.*  —  S.  Hence  if  proclamations  appear 
to  have  been  made  out  of  term,  or  on  a  Sunday,  or  other  festival,  on  which  the  court  of 
C  B.  ck>es  not  sit,  the  proclamations  will  be  all  void.  And  although  the  prochunations 
ihcNild  be  made  on  days  which  were  dies  juridice.  Yet  if  the  contrary  appear  on  re- 
cord, the  prodamations  will  be  void ;  as  no  averment  can  be  admitted  against  the 
record.  5  Cruise,  99.  Plowd.  26S,  Dyer,  181.  b.  —  3.  If  the  proclamations  on  a  fine 
be  certified  in  a  certiorari  by  the  custos  brevium^  and  it  appear  by  the  certificate,  that 
two  of  the  prodamations  were  made  in  one  day,  a  new  certiorari  may  be  directed  to 
the  chirogr^her ;  and  if  he  certifies  that  the  proclamations  were  wdl  and  duly  made, 
the  court  will  direct  the  proclamations  in  the  office  of  the  custos  bremuni  to  be  • 
amended,  according  to  the  proclamations  in  the  chirographer's  office :  because  the 
chirographer  makes  the  prodamations,  and  is  the  prindpal  officer  as  to  .them ;  and  the 
eiatos  brevium  has  only  an  abstract  of  them.    5  Cruise,  99.    5  Leon.  106. 

{e)  Since  the  making  of  this  act  the  proclamations  are  indorsed  on  the  foot  of  the 
fine,  and  are  considerea  as  matters  pf  record.    Dyer,  254.  a. 

(/)  B^  the  words  of  the  st.  4  H.  7.,  if  one  of  the  three  terms  immediatdv  subsequent 
to  that  m  which  a  &ie  was  levied  was  adjourned,  the  proclamations  would  have  been 
inefertual,  and  this  defect  could  not  have  been  supplied  in  the  next  term.   Plowd.  571. 

{£\  Dyer,  186.  a.    2  Inst.  519. 
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A  fine  without  proclflmations  {h)  makes  s  dkoontiniiance,  Ikit  does 
not  bar  an  estate  tail. 

So»  a  fine  in  antient  danesne.  R.  Lut  781.  1  Sal.  540.  Vide  An- 
cient Demesne,  (6  2.) 

Soy  if  a  fine  be  determined  or  avoided  before  proclamations  passed, 
it  shall  be  of  no  efiect,  but  as  a  fine  without  proclamations,  (f )  R. 
2  And.  109.     PI.  Com.  457.     Vide  Estates,  (B  25.)  {k) 

(G2.)  Ingrossing. 

An  immaterial  variance  in  the  ingrossment  trom  the  caption,  or  con- 
cord, signifies  nothing:  as,  if  the  words  are  of  the  same  import. 
R.  CraEl.  275. 

So  a  rent  need  not  be  mentioned  in  the  ingrossment,  if  under  5/. 
though. it  be  in  the  writ  and  caption.     R.  Cro.  EL  275. 

(G  3.)  Inrolment,  and  exemplification. 

By  the  st.  25  El.  5.  Every  writ  of  covenant,  and  every  writ  whe^^n 
a  fine  shall  be  levied,  and  its  return,  the  writ  of  dedinmspoiestateiiHj  and 
its  return,  the  concord,  note,  and  foot  of  every  fine,  the  proclamations 
thereon,  and  kinc^s  silver,  may  be  inrolled,  &c.    Vide  ante,  (E  16.) 

Tlie  justices  of  C.  B.  (exclusive  of  the  Ch.  J.)  shall  take  care  of  the  in- 
rolments,  have  an  office  for  that  purpose,  and  take  65.  8^2.  for  the  inrol- 
ment, and  Ss.  for  the  exemplification  of  every  fine.     Sect.  6. 

By  the  st  27  El.  9.  The  like  inrolment  may  be  of  fines  in  Wales, 
and  counties  palatine. 

(H)  ^  fine,  botD  at)oiDeD. 

(Hi.)  By  plea. 

A  fine  (/)  may  be  avoided  by  plea,  quod  partes  Jinis  nihil  habuerunt. 
Vide  ante,  (El50(m) 

And  therefore,  if  a  fine  be  between  A.  and  B.  who  were  not  seised  of 
the  lands  contained  in  the  fine  at  the  time  of  the  fine  levied,  a  strai^r 
to  the  fine  may  plead  this  plea.     2  Inst.  525. 

So  the  son  and  heir  of  A.  if  he  was  seised  at  the  time  of  the  fine, 
may  plead  it :  for  he  is  a  stranger  when  he  does  not  claim  the  land 
under  his  father,  though  he  be  privy  in  blood.  2  Inst  525.  5  Co.  89. 
Hob.  555. 

So,  in  every  case,  where  the  heir  does  not  claim  his  estate  from 

(A)  The  indonement  of  proclamations  on  a  fine  is  not  alone  sufficient  evidence  of 
thdr  having  been  made.    S  Mars.  170.    6  Taunt  485. 

(j)  1.  Dyer,  S16.  a.  1  Bulst  S06.  —  S.  But  if  the  fine  itsdf  is  erroneous,  the 
proclamations  are  then  void,  because  the  fine  is  the  principal. 

(fc)  Since  the  st  4  H.  7.,  fines  have  been  distinguished  mto  fines  at  common  law,  and 
fines  with  proclamations.  It  is  in  the  election  of  every  person  who  levies  a  fine  to  have 
it  proclaimed  in  the  usual  manner ;  and  if  the  co^;mzee  dies  before  the  proclamations 
are  made,  his  heirs  may  cause  the  fine  to-be  proclaimed.  5  Cruise,  100.  Cro.  EHz.  692. 
Dyer,  254.  a. 

ft)  Void  ab  inUio^  dither  as  to  all  mankind,  or  as  to  some  particular  persons. 
m)  Excutatur  etmn  quu  quod  dameum  non  appoiuerUy  scilicet  uln  Jims  ipso  jure  sit 
nuUtts,  tU  si  fachtt/uU  de  tenemtnto  quod  alius  tenuity  tU  si  ipse  qui  debuU  dameum  mppo- 
Suisse,  vei  antecessor  suus,fuii  in  seisina  de  eadem  re,  guando  finis  /actus  fuU,  et  non  Ule 
velanteceswtsuusqtdJinemaUegat,    Bract.  456.  b. 
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him  to  ivhom  he'  is  heir ;  for  hares  dicitur  ab  htereditate.  3  Co. 
88.  b.  89.  a.  ♦ 

As,  if  the  grandiktheif  levies  a  fine  of  the  land  of  B. ;  his  son,  bdng 
heir  also  to  B.  may  plead  it,  though  he  derives  his  pedigree  by  the 
grandfather.     Per  2  J.  Jones.     ContCro.  Car.  524.  51^3.    Jon.  460. 

So,  if  tenant  in  tail  accepts  a  fine,  and  thereby  renders  a  rent  to  the 
conusor :  the  issue  in  tail  may  plead  in  avoidance  of  the  fine,  quod 
partes  Jims  nihil  habuemni.    3  Co.  89.  b. 

So^  if  the  tenant  levies  a  fine  executory ;  as,  sur  conusance  de  droit 
tanttm.    Vide  3  Co.  89.  b. 

So,  if  tenant  for  years  levies  a  fitie,  he  in  reversion  mdy  plead,  quod 
partesjinis  nihil  halmerunt.     1  Sal.  241.  (n) 

So,  if  tenant  in  tail  dies,  having  a  daughter,  and  his  "wik  prioemeni 
enseint  with  a  son,  and  the  daughter  levies  a  &ie ;  the  son  bom  after 
may  plead,  partes  finis  nihUj  &c.  fi>r  he  is.  a  stranger.'     Hob.  333. 

The  form  of  pleading  is  not  only,  quod  partes  Jlnh  nAil  habuerunt^ 
but  ought  to  allege,  that  A.  was  seised  at  the  time  of  the  fine,  under 
whom  ne  daims.    2  Inst.  523.    Lut  1623.    Vide  post,  (H  2.) 

Or,  that  he  (or  A.  under  whom  he  claims)  was  seised,  absque  hoc  quod 
partes  Jlnis  aliquid  habuerunt. 

Yet  though  seisin  in  A.  be  aUeged,  it  is  not  traversable ;  but  the  issue 
shall  be,  whether  the  parties  to  the  fine  were  seised.    Lut  1623. 

And  therefore,  the  tenant  or  defendant  shall  conclude  to  the  countryt 
€t  de  hoc  ponit  se  super  patriam.    2  Inst.  523.     Lut.  1 623. 

But  by  the  st  27  Ed.  1  •  dejinibus  leoatis  (which  restored  the  common 
law)  parties  and  privies  to  a  fine  are  ousted  of  the  plea,  quodpartesJiniSf 
fie.     2  Inst.  522. 

And  therefore,  if  tenant  in  tail  levies  a  fine  sur  conusance  de  droit  came 
^  ceoj  &C.  die  issue  in  tail  cannot  say,  quod  partes  Jinis  nihil  habuefunt ; 
for  he  is  privy ;  for  he  claims  as  hdr,  and  by  descent  R.  3  Co.  89.  b. 
90.  a«     R.  1  Leo.  83.     1  And.  170.     Sav.  88. 

So^  in  no  case,  where  the  issue  claims  as  heir  to  the  tenant  in  fee,  or 
the  teaantin  tail,  who  levied  the  fine.     1  Leo.  83. 

So^  if  a  devise  be,  that  his  executor  shall  sell,  who  levies  a  fine  to  B. 
and  it  be  said,  quod  partes  Jinis  nihil  habuerunt,-  the  vendee  may  aid 
himself  by  the  special  matter :  for  he  is  in  by  the  will.     1  Leo.  31. 

So^ if  tne.issue  in  tail  takes  husband,  ano'they  levy  a  fine  in  the  life 
of  Ae  ancestor,  and  afterwards  the  husband  dies,  the  wife  takes  a  second 
husband,  and  dies;  the  second  husband  shall  not  s&jf  partes  Jlnis  nihil 
habuerunt^  to  preserve  his  estate  as  tenant  by  the  curtesy,  though  he  was 
a  stranger  to  the  fine:  for  he  claimsby  her  whowasaparty.    1  Leo.  82. 

(H  2.)  How  a  fine  shall  be  pleaded. 

A  fine  shall  not  be  pleaded,  that  A.  levied  a  fine,  &c.  but  quidam  Jlnis 
se  levaoitf  ^c.     2  Inst  511. 

(n)  1.  The  reaion  that  a  fine  leried  by  persons  who  have  no  freehold  estate  in  the  laAds 
has  no  efiect  is,  because  it  divestano  estate ;  those  who  are  entitled  to  the  lands  whereof 
the  fine  is  levied,  being  in  possession  thereof;  and  no  estate  is  barred  or  effected  by  a 
fine^  uidess  it  b  direstra  out  of  the  real  owner.  5  Cruise,  293.  —  S.  It  is  said  in  the 
Toudistone,  that  die  cognizor  or  coftnizee  of  a  fine  must  have  an  estate  of  freehold  in 
possession,  reirersion,  or  remainder.  Touch.  15.  -—  3.  But  this  is  a  mistake ;  for  if  a  per- 
son,-having  only  an  estate  in  renuunder  or  reversion,  levies  a  fine,  it  may  be  avoided 
on  the  eround  that  porta  Jims  mhil  habtierunt,  5  Cruise,  294.  3  Atk.  155.  6  B.  P.  C. 
551.    Uish,  T.  R.  667.    2  N.  R.  1. 
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Or  it  may  be,  Etfuit  qiutdam  Jlnalis  coficordia,  Sfc.  2  Ler.  3t; 
R.  PL  Com.  431.  b. 

Neither  is  there  any  need  to  all^e,  that  A.  who  levied  the  fine,  was 
seised  in  fee,  or  of  any  other  estate.     Semb.  Lut  1622.     1  Leo.  255.  ^ 

Or,  if  it  be  allied,  it  is  not  traversable.  R.  Lut  1621.  For  it  is 
but  form.     Sav.  85. 

Yet  it  is  the  most  usual  form  to  allege  it.     Lut.  1621. 

And  in  a  fine  sur  conusance  de  droit  tatUunij  it  ought  to  be  alleged. 
Lut.  1622. 

>So  it  need  not  be  alleged,  before  what  justices  the  fine  was  acknow* 
led^d.     PL  C(Mn.  105.  a. 

Or,  that  a,  feme  covert  was  examined.     PL  Com.  105.  a. 

Or  that  the  party  barred  by  it  was  of  sound  mind,  of  full  age,  at  large, 
&c    PL  Com.  376.  a.     R.  1  Leo.  76.     Sav.  85. 

Or,  that  it  was  in  C.  B.  For,  corumjuaiiciariis  domini  regis  apud'  fV, 
is  usual,  and  well.    PL  Com.  431 .  b. 

Or,  that  it  was  ingrossed.     Semb.  Ant  «ont.  1  Leo.  76,  7.     Sav.  85. 

So,  if  a  fine  was  acknowledged  in  Hilary  term,  and  recorded  in  Easter, 
it  may  be  pleaded,  quidamjlnis  se  levavit  termino  S'*.  Hilarii :  for  it  was 
a  fine  before  the  ingrossing.     Semb.  PL  Com.  431.  b.     1  Sal.  341. 

Or  it  may  be  alleged  specially,  as  the  truth  was.    PI.  Com.  431.  b. 

1  Leo.  •76. 

Or,  quidamjlnis  se  levavit  term.  Uil.  et  postea-term,  P.  contest  et  re^ 
ccrdat*    Bend.  pL  141.      , 

So  it^nity  be  pleaded, \prou^  perjinem  de  recordo  hie  remanen.*  4^, 
without  adding,  ^|ifrpm/aiii.'     1  Leo.  77.     Sav.  85. 

SOf  proutpatet  perjinem  de  recordo,  8fc.  may  be  omitted.  1  Leo.  77- 
Sav,  %5. 

But  it  is  not  j>rpper  to  plead  a  fine  of  such  land,  inter  alia.     1  Leo. 

^(H  S.)  By  writ  of  error :  —  What  shafl  be  error. 

So  a  fine  may  be  avoided  by  writ  of  ervor:'  as,  if  it  be  levied  in  B.  R. 
ar  other  court  tH  record,  which  has  not  power  to  hold  plea  of  it. 

2  Inst  515.     Vide  ante,  (D) 

Or,  without  an  original  writ     2  Jnst  515.    Vide  ante,  (£  L) 
So  error  lies  of  a  fine  in  B.  R.  which  coram  vobis  residet.  *  R.  1  Sal. 
357. 

(H  4.  a.)  By  whom  error  shall  be  sued. 

Error  in  a  fine  ought  to  be  sued  by  {p)  some  intided  to  it  Vide 
Pleader,  (3  B  9;) 

So,  by  a  privy  in  estate,  as  by  him  in  reversion,  or  remainder,  aaer 


(o)  1.  The  person  entitled  to  a  writ  of  error  to  reverse  a  fine,  is  he  who  would  have 
liad  the  lands  if  the  fine  had  not  been  levied ;  which,  in  general,  is  the  heir  at  law. 
Dyer,  90.  a.  —  2.  But  where  one  who  is  seised  ex  parte  matema  levies  a  fine,  in  which 
there  is  error,  the  heir  ex  parte  matema  will  be  entitled  to  the  writ  of  error.  1  Leon. 
261.  —  3.  The  youngest  son,  when  entitled  to  the  lands,  by  the  custom  of  borough- 
english,  shall  have  the  writ  of  error,  and  not  the  heir  at  common  law,  because  this 
remedy  descends  with  the  land.  Ibid.  —  4*  A  brother  of  the  half-blood,  however,  is 
not  entitled  to  bring  a  writ  of  error,  on  a  fine  levied  by  his  elder  brother,  i  Inst.  14. 
a.n.  6. 

an 


AJine,  kmv  avoided.  Q^s 

an  estate  tall :  f©r  the  reveFsion,  or  remainder  was  discontinued  by  the 
fine.     R.  2  Jon.  \^2.  (p) 

And  if  several  persons  join  in  a  fine ;  he  only,  who  has  a  prejudice'by 
the  fine,  and  an  interest  in  the  land,  shall  have  error,  without  the  others. 
R.  2  Jon.  182.  (y) 

[(H  4.  b.)  Against  whom.J  (r) 
(H  5.)  How  it  shall  be  pursued. 

if  error  be  in  a  fine,  a  writ  shall  be  directed  to  the  Ch.  J.  of  C,  B.  to 
certify  the  record  and  process  of  the  fine,  another  writ  to  the  aistos  bre- 
wum  to  certify  the  transcript  of  the  foot  of  the  fine,  another  writ  to  the 
chirographer  to  certify  the  record  and  process  of  the  fine  m  his  custody. 
West,Symb.  71.  . 

And  only  the  transcript  shall  be  removed.     1  Sal.  337.  34- 1. 

So  there  ought  to  be  a  scire /ados  against  the  terre-tenants:  for 
though  it  is  not  by  law  required  of  necessity,  yet  it  is  requisite  by  the 
course  of  the  court     R.  1  Sal.  339,  598.  (5) 

(H  6.)  What  is  not  error  in  a  fine. 

But  by  the  st  23  El.  5.  No  fine  shall  be  revecsed  for  fiilsa  or  in- 
congruous latin,  razure^  interlining^  mis-entry  of  any  warrant  of  attor- 
ney or  proclamations,  i^isrretunv  or  non-retura  of  the  sheriff  or  other 
want  of  form,  in  words,  and  not  in  substance. 

^^ 

(p)  No  peraon  am  have  a  writ  of  error  to  reverse  a  fine,  who  took  any  estate  bv  it. 
And  upon  this  principle  it  is  held,  that  in  a  fine  sur  dotWy  grant,  ei  render,  th^  cogmzor 
cannot  asdign  error  in  the  grant  and  render,  by  which  he  himself  has  taken  an  estate. 
1  Rep.  39.  b.  ' 

(7)  I.  Mr.  Cruise  says,  that  all  those  who  are  partjes  to  a  fin^  must  in  general  join 
with  the  person  entitled  to  the  land,  in. reversing  it ;  but  that  thi8.rulc  admits  of  some  ex- 
eqition&  5  Cruise,  279.  —  2.  As  in  a  case  where  husband  and  wife  were  tenants  for 
life,  with  remainder  to  an  infant  in  fee,  and  they  all  joined  in  levering  a  fine,  and  the  in* 
faat  alone  brought  error  to  reverse  it  on  account  o£  his  non-age ;  since  the  error  assigned 
WM  not  m  the  record,  but  without  it,  namely  in  the  person  of  the  infant,  the  writ  was 
hdd  to  be  well  sued.    CroEliz.  115. 

v*")  The  ^rit  must  be  brought  agsunst  some  one  of  those  who  were  parties  or  privies 
to  the  fin^  and  not  against  the  tenant  of  the  land  only.  But  the  court  will  not  in 
general  reverse  a  fine,  unless  a  scire/aciat  is  returned  agamst  the  persons  who  are  then 
moossession.    iSalk.  3.39.    R.T.  Holt,  614. 

(*)  \\^y  •^  *^  *  1 1  W,  3.  c.  4.  reciting,  that  fines,  recoveries,  and  judgments  were 
revereibie  at  any  time  without  restraint  or  timitation,  for  any  error  or  defect  which  hap- 
pened therem,  by  the  ignorance  or  carelessness  of  clerks,  and  sometimes  by  unavoidable 
acadeots,  it  b  enacted,  that  no  fine  or  common  recovery,  &c.  shall  be  reversed  or  avoided 
for  any  error  or  defect  therein,  unless  the  writ  of  error  or  suit  for  the  reversing  of  such 
fine,  recovery,  &c.  be  commenced  or  brought  or  prosecuted  with  effect,  within  twenty 
y«rB  after  such  fine  levied,  or  such  recovery  sufiered ;  with  a  proviso,  that  if  any  penon 
who  shall  be  entitled  to  any  such  writ  of  error  as  aforesaid,  shall  at  the  time  of  such  title 
kff™^u^  ^"^***"°  the  age  of  twenty-one  years,  or  covert,  non  compoty  imprisoned,  or 
beyond  the  s^;  then  such  penon,  his  or  her  heurs,  executors,  or  administrators,  (not- 
withstanding the  said  twenty  years  expired,)  shall  and  may  bring  his,  her,  or  their  writ  of 
error,  for  the  reversing  any  such  fine,  recovery,  Ac,  as  he,  she,  or  thgr  might  have 
done  m  case  this  act  had  not  been  made ;  so  as  the  same  be  done  within  five  vears  afier 
his  or  hw  full  age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  re- 
turning from  beyond  the  seas,  or  death ;  but  not  afterwards  or  otherwise.  —  2.  In  conse- 
quence of  which  statute  a  writ  of  error  to  reverse  a  fine  must  be  brought  within  twenty 
years  after  the  fine  has  been  levied,  and  not  within  twehty  years  after  a  titie  has  ac- 
crued ;  for  the  time  when  the  fine  was  levied  is  the  period  from  which  the  twenty  years 
«e  to  be  reckoned.    2  Str.  1257. 
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(H  70  Judgment  for  reversal,  &€• 

If  a  fine  appears  to  be  errcmeous,  judgment  shall  be  for  a  rev^nal. 

So  B.  R.  may  award  a  certiorari  to  the  chirographer  for  the  fine  itself, 
which  shall  be  cancelled  there.     1  Sal.  341. 

So,  if  a  fine  be  levied  by  a  counterfeit  person,  a  xxtcaf  maybe  entered 
on  the  roll.    Cro.  £1*  531. 

So  it  may  be  reversed  for  part    R.  Cro.  £1.  469.  (0. 

Or,  against  one  ocmusor,  and  shall  stand  m  force  watnst  the  other : 
as,  if  |an  infimt  tenant  in  taSlf  and  he  in  remainder  of  tuU  age,  join  in  a 
fine;  it  may  be  reversed  as  to  the  infimt  only.    1  Leo.  1 15. 

So,  if  tenant  in  tail  and  others  join;  it  may  be  reversed  against  the 
tenant  in  tail  only,  and  as  to  the  land  entailed.    R.  2  Jon.  182.  - 

So^  if  husbana  and  wife  within  ace  levy  a  fine;  upon  the  spedal mat- 
ter, it  may  be  reversed  as  to  the  wite  only.     Semb.  1  Leo.  115. 

But,  generally,  it  shall  be  reversed  for  the  whole ;  for  when  husband 
and  wife  join  in  a  fine,  primd  facte  it  shall  be  intended  the  inheritance  of 
the  wife.     R.  1  Leo.  115. 

By  claim. 
When  a  fine  may  be  avoided  by  claimy  vide  Claim,  (B  I9  &c.) 

(I)  Wbo  are  barred  ii^  a  fine. 

(1 1.)  Parties  and  privies. 

A  fine  is  a  final  bar  to  all  parties  and  privies  io  the  fine.    2  Inst.  516. 

And  therefore^  if  a  man  levies  a  fine ;  the  conusor,  and  all  who  claim 
the  estate  as  heir  to  him,  are  barred  for  ever.     R.  2  Co.  SB. 

llioa^  the  connsor  waa  tenant  in  tail,  the  issue  in  tail  shall  be 
barred.  («)  19  H.  8.  7.  a.  R.  Dy.  S.  a.  R.  Sav.  88.  Vide  Estates, 
(B  25.)  [x) 

So  a  privy,  as  an  heir  by  the  custom,  shall  be  barred :  as,  an  heir  of 
lands  of  the  nature  of  gavelkind,  or  borough-english.     2  Inst.  516. 

So,  a  privy;  thoilgh  the  estate  was  in  contingency,  and  not  vested  at 
the  time  of  die  fine.     R.  PoL  6^. 

Or  not  commenced,  if  he  afierwards  survives  the  age  at  which  hia 
estate  commences.     R.  S  Leo.  227. 

So,  a  privy  in  estate  by  succession :  as,  if  an  abbot,  bishop,  &c« 

(/)  But  a  fine  caniiot  be  revened  In  Mo  as  to  one  perBon,  and  remvn  good  m  Mo  9$ 
to  another.    Ld.  Ray.  179. 

(«>  1.  St. 4  H.  7»  c. 94.  99  H.  8.  c  86.  —  8.  Thewordprky  sometimM means  that 
eonncdoil  whieh  arises  between  penons  who  have  entered  uito  a  nratna}  contract  with 
each  other,  as  between  donor  and  donee,  lessor  and  lessee ;  or  ebe  it  signifies  a  relation- 
ship of  Mood,  as  between  ancestor  and  heir.  But  in  consequence  of  the  statute  of  Heniy 
the  Eiffhth,  it  has  been  determhied,  that  by  the  word  i>rmes  in  the  statute  of  Heniy  the 
SevenUi  are  meant  those  persons  who  are  not  only  priyies  in  blood  to  the  penons  who 
levy  the  fine,  but  also  |mvies  in  estate  and  tide  to  the  laqd  whereof  the  fine  is  levied; 
that  is,  those  who  must  necessarily  cony ey  their  descent  through  the  cogmzor,  before  they 
can  make  out  thor  title  to  the  estate ;  which  comprehends  the  issue  in  tail :  and  a  person 
who  is  privy  within  the  intention  of  the  stat.  4  H.  7,  is  an  hdr  in  tail  within  the  intention 
of  the  slat.  52  H.  S,  ei  sic  e  amoerto,  5  Cruise,  185.  1  Inst.  271.  a.  8  Rep.  42.  b. 
Touch.  21.    9  Rep.  158.    Cro.  Car.  476. 

(«)  1.  Bio.  Abr.  tit  Fine,  pi.  i.    i  Inst.  121.  a.  n.**  2.  See  the  recital  of  52  H.  8. 

c  56. 
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levy  a  fine,  hb  sucxressor  shall  be  barred.     2  In^  516.     Cont  PL 
Com.  375.     Ace.  1  Leo.  84-.     Vide  post,  (K  4.) 

So,  if  the  conusor  grants  a  term  for  years  to  A.  in  trust  for  )iimself,    * 
it  shall  be  a  bar  of  the  trust.     1  Ch.  R.  50. 

So  a  fine  swr  grant  et  render  for  years,^  by  a  tenant  in  tail,  shall  be 
a  bar  to  the  issue  in  tail.    Sav.  106.  (y) 

So,  if  A.  wters  into  land,  devised  to  the  corporation  of  London  for 
a  diarity,  and  levies  a  fine,  and  five  years  pass ;  the  corporation  shall 
be  barred,  though  it  had  no  notice  of  the  devise.     R.  Jon.  452. 

But  a  man  shall  not  be  barred  as  privy,  who  does  not  claim  the  estate 
as  heir  to  the  conusor,  though  he  was  lus  heir  in  blood :  (z)  and  there- 
fore, if  the  uncle  disseises  the  father,  and  both  die  after  a  fine  levied  by 
the  uncle ;  the  son  shall  not  be  barred,  though  he  was  heir  to  the 
uncle.:  for  he  claims  as  heir  to  the  lather,  and  not  as  heir  to  the  uncle. 

So  he  shall  not  be  barred  as  privy,  who  is  only  privy  in  estate:  as,  a 
fine,  by  one  joint-tenant^  of  the  whole,  does  not  bar  his  companion  as 
privy.,   2  Inst.  516., 

So  a  fine  by  a  doaee,  or  lessee,  does  not  bar  the  donor,  or  lessor. 
2  Inst.  516. 

So  a  fin^  bv  tenant  for  life  does  not  bar  his  heir,  who  has  the  re- 
mainder in  tail.     Sav.  128. 

(I  S.)  Strangers  :  for  what  interest. 

4 

So  a  fine  bars  not  only  parties  and  privies,  and  their  heirs,  but  all 
other  people  in  the  world,  of  fiill  age,  &c.  who  do  not  make  claim,  &c. 
Stat  18  Ed.  1.  De  modo  levandijnes.  St.  27  Ed.  1.  De  fnilms 
lewiis.     PI.  Ck)m.  357.  {a) 

And  therefore,  not  only  estates  of  inheritance,  and  freehold,  are  bar* 
red  by  a  fine,  but  also  leases  for  years.     2  Inst.  517.     R*  5  Co.  124. 

The  estate  of  tenant  by  statute-merchant,  or  statute-staple.  2  Inst. 
51 7«     R.  5  Co.  124.     Sho.  40.     Skin.  262. 

And  of  tenant  by  elegit,     1  Mod.  217* 

If  (b)  the  statute  be  extended,  or  an  inquisition  found,  before  entry. 
1  Mod.  217. 

So^  all  interests  which  are  vested,  and  in  esse :  (r)  as,  a  copyhold,  or 
customary  interest     R.  9  Co.  105.     Vide  Copyhold,  (N) 

The  interest  of  an  executor,  who  bias  land  for  pityment  of  debts. 
5  Co.  124. 

If  cestui  que  trust  of  a  term  purchases  the  inheritance,  and  levies  St 

(y)  1.  If  a  tenant  in  tail  accepts  a  fine  firoin  a  strangeTy  it  has  no  operation  what^ 
ever;  and  after  his  death  his  issue  may  enter,  and  aver  a  continuance  of  the  estate 
tail  in  his  &ther.  8  Inst  517.  3  Hep.  89.  b.  1  Mod.  117.— -3.  But  if  a  tenant  in  tail 
makes  a  grant  and  render  in  such  fine,  it  will  then»  when  executed,  bar  his  issue, 
leak.  275.  2  Inst.  517. —  3.  The  mat  and  render  however,  must  be  of  soBethin({ 
that  is  entailed.  Plowd.  435.  JeiUL.  375.  —  4.  As  a  tenant  in  tail  may  convey  his 
whole  estate  by  fine,  so  he  may  create  any  lessor  estate  out  of  it,  which  will  likewise 
bind  hb  issue  sifter  his  death.    Plowd.  430. 

'(z)  The  privity  must  be  both  in  blood  and  estate.  IJ  Vin.  313.  Touch.  21. 
Hob.  353. 

(a)Infira,(K.) 

(b)  1.  But  not  otherwise.  •*  2.  So  where  a  person  has  a  judgment  for  debt,  and  the 
debtor  before  execution  aliens  by  fine,  and  five  years  pass,  yet  the  creditor  may  still  sue 
out  execution.     1  Ch.  Ca.  268.    1  Freem.  211. 

(c)  Hence  remainders  and  reversions. 

Y  4  fine, 
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fine,  the   essees  shall  be  barred.     R.  Cro.  Car.  110.     R.  1  Sid.  4r&8^ 

1  Vent.  56.  81.     2  Vent  329.     I  Lev.  270.     Carth.  102.  (cf) 

So,  the  interest  of  a  lessee  for  years  before  entry.     R.  5  Co.  124'. 

2  Cro.  60. 

So,  if  a  lease  be  to  commence  in  Jvturo^  and  a  fine  passes,  and 
then  the  lease  commences  before  the  five  years  pass  after  the  fine ;  it 
shall  be  barred,  if  it  be  not  claimed.     Per  S  J.  2  Cro.  60.  {e) 

So,  the  estate  of  a  devisee,  if  a  fine  be  levied  by  the  heir,  before 
entry.     R.  Cro.  Car.  201. 

So  a  title  to  dower  is  barred  bv  a  fine  of  the  husband,  though  it  is  not 
consummate  till  the  death  of  the  husband  after  the  fine.  Semb. 
Dy.  224-.  Dub.  PL  Com.  373.  a.  Ace.  2  Co.  93.  a.  10  Co.  49.  b. 
99.  a.     R.  Mo.  53. 

So^  a  title  to  be  tenant  by  the  curtesy,  by  a  fine  with  his  wife.  Adm. 
is  Mod.  67. 

So,  a  title  of  entry  for  condition  broken.     R.  Cro.  Car.  577. 

So,  a  title  of  a  lessee  who  never  was  in  possession,  but  named  as  a 
trustee  for  the  wife  of  the  conusor  of  the  fine.     R.  1  Ch.  R.  64. 


((f)  1.  A  fine  18  a  good  bar  to  a  trust  estat^  as  well  as  to  a  legal  one :  because  the 
ceittd  tpae  trust  has  an  equitable  interest,  and  is  therefore  bound  to  pursue  the  proper 
remedies  for  8ecurin|^  it ;  and  if  this  were  not  the  case,  the  operation  of  a  fine  would 
be  much  less  extensive  than  it  is,  as  there  are  so  manv  trust  estates  now  always  exist- 
ing. Thus  if  A.  is  sdsed  of  lands  in  trust  for  B.,  and  a  stranger  enters  on  those  lands, 
and  levies  a  fine  of  theAi  with  proclamations;  if  five  years  pass  without 'any  daim 
bdng  made,  this  fine  will  be  a  good  bar,  both  to  A.  who  had  the  legal  estate,  and  to  B., 
who  was  the  catm  que  trusL  5  Cruise,  208.  1  Ch.  Ca.  S68.  278.  1  Freem.  311. 
—  2.  But  with  respect  to  equitable  titles  there  is  a  distmction ;  for  where  the  equity 
chai^ges  the  lands  only,  a  fine  and  nonclaim  is  a  good  bar ;  but  where  it  charges  the  per- 
son only,  in  respect  of  the  land,  it  is  then  no  bv^  —  3.  Thus  if  a  trustee  levies  a  fine  of 
the  lands  whereof  he  is  seised  in  trust,  to  a  person  who  has  notice  of  the  trust ;  or  if 
a  man  purchases  from  a  trustee^  with  notice,  and  levies  a  fine ;  the  ceHvi  que  trust  will 
not  be  barred ;  because  the  fine  being  levied  to  a  person,  or  by  a  person  who  has  notice 
of  the  trust,  the  land  will  continue  subject  to  the  trust ;  and  therefore  the  court  of 
chancery  will  not  pemut  the  fine  to  be  a  bar;  so  that  whenever  a  person  is  chai^ged  as 
claiming  under  a  trustee,  he  must  either  set  up  an  opposite  title,  and  deny  his  claim- 
ing under  the  trustee ;  or  else,  if  he  does  claim  under  the  trustee,  he  must  set  forth 
that  he  paid  a  valuable  consideration  for  the  lands,  and  deny  that  he  had  any  notice  of 
the  trust.  Gilb.  Cha.  62.  5  Cruise,  208.  —  5,  If  however  the  title  is  merely  a  l^gal 
one,  and  a  man  has  purchased  an  estate  which  he  himself  sees  has  a  defect  on  the  nee 
of  the  deeds,  yet  the  fine  will  be  a  bar,  and  will  not  fuSect  the  purchaser  with  notice^ 
so  as  to  make  him  a  trustee  for  the  person  who  had  the  right ;  oecause  this  would  be 
carrying  it  much  too  &r,  for  the  defect  upon  the  face  of  the  deeds  is  often  the  occa- 
sion of  the  fines  being  levied.  5  Cruise,  209.  2  Atk.  631.  —  4.  Where  a  fine  is  levied 
by  a  trustee,  or  a  person  who  has  notice  of  the  trust,  it  is  not  void  at  hiw,  but  the 
person  to  whom  the  fine  was  levied,  without  consideration,  or  vrith  notice,  becomes 
iiimself  a  trustee  for  the  real  owner.  5  Cruise,  209. —  5.  As  to  how  fiur  a  fine  levied 
by  a  cestui  que  trust  himself  is  a  bar  to  his  trust  estate:  before  the  statute  of  uses,  if  a 
cestui  que  trust  had  levied  a  fine,  it  might  have  been  avoided  at  any  time  by  the  plea 
quod  partes  Jims  tukU  kabuerunt ;  because  the  cestui  que  use  had  no  estate  in  the  land, 
but  was  barely  tenant  at  will  to  his  trustees.  5  Cruise,  209.  27  H.  8.  20.  Bro.  Abr. 
tit.  Fine  pi.  4.-6.  But  modem  chancellors  have  very  much  altered  the  law  in  this 
respect,  as  it  has  been  long  since  settled,  that  a  cestui  que  trust  in  tail  ma^*,  by  a  fine 
duly  levied,  bar  his  issue,  as  fully  as  if  he  had  the  l^al  estate ;  for  otherwise  trustees, 
by  refiising,  or  by  not  being  ci^jable  of  executing  their  trust,  might  prevent  the  tenant 
in  tail  from  executing  the  power  given  him  by  the  law  over  his  estate,  which  would  be 
extremely  inconvenient,  and  tend  to  the  introduction  of  perpetuities.  5  Cruise,  209. 
2  Ch.  Rq).  78.  —  7.  yfhere  a  married  woman  is  entitled  to  a  trust  estate,  for  her  sole 
and  separate  use,  she  may  bar  it  by  joining  with  her  husband  in  a  fine.    Forrest.  41. 

(0  Vide  Hard.  410. 

So, 
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So^  if  a  conveyance  be  obtiEuned  from  A.  by  indirect^  means ;  a  fine 
and  nonclaim  afterwards  shall  be  a  bar  to  relief  in  equity.  R.  Jon.  41*6. 

So  a  title  to  a  writ  of  error  shall  be  barred  by  a  fine^  and  nonclaim 
&r  five  years.    2  Inst.  518.     R.  Mo.  366. 

And  a  tide  to  a  writ  of  disceit,  by  the  lord  in  antient  demesne. 
2  Inst.  518. 

But  this  is  understood  of  a' subsequent'  fine;  and  not  of  the  same 
fine  intended  to  be  avoided  by  die  writ  of  error,  or  disceit.  R.  Skin. 
IS.     Ray.  462.     2  Jon.  181.     PI.  Com.  370.  b.     1  And.  172. 

So  a  trust  shall  be  barred  by  a  fine:  as,  if  a  devise  be  of  land 
charged  with  portions,  &c.  and  the  devisee  levies  a  fine  to  A.  &c  the 
portions  incurred  after  the  fine  are  barred.  R.  2  Ca.  Ch.  247.  R. 
1  Ca.  Ch.  268.  278.  If  it  be  widiout  nodce.  2  Ca.  Ch.  125.  Eq. 
Abr.  257. 

So,  an  equity  of  redemption.  Per  Hale,  Hard.  512.  2  Ver.  190. 
Cont  Eq.  Abr.  257. 

So>  a  bill  of  review.     2  Ver.  190. 

(1 3.)  For  what,  not. 

But  an  interest  not  vested  shall  not  be  barred  by  a  fine :  as,  if  a  lease 
be  made  to  commence  in  Jiduroy  a  fine  and  fivft  years'  nonclaim,  before 
the  term  commences,  is  not  a  bar.  R.  5  Co.-  124.  2  Cro.  61.  Noy,  23. 
Per  Hale,  Hard.  413. 

So,  if  a  statute  be  acknowledged,  a  fine  ^y  the  conusor  of  his  land^ 
and  five  years'  nonclaim,  does  not  bar,  if  the  statute  was  Hot  extended. 
1  Mod.  217. 

Or,  judgment  be  suffered.     Ca.  Ch.  268. 

Or,  a  decree  in  chancery  be  against  him,  who  levied  the  fine«  Cd« 
Ch.  268. 

So  nothing  shall  be  barred  by  a  fine  and  nonclaim,  which  is  not  de* 
vested,  and  put  to  a  right.     R.  9  Ca  106.  a.    3  Mod.  196.     Ray. 

i«.m 

And  therefore,  if  a  lessee  for  years  levies  a  fine,  and  five  years  pass ; 
the  lessor  shall  not  be  barred :  for  his  estate  was  not  devestec^  but 
partes  ^is  nihil  habuenmt.     Hard.  401. 

If  a  lease  for  life  be  to  A.  remainder  to  B.  for  years,  remainder  to  B. 
in  fee;  if  B.  levies  a  fine,  the  ditate  for  life  of  A.  shall  not  be  barred^ 
for  it  was  antecedent,  and  not  devested.    Hard.  402. 

So,  if  a  man  has  a  rent,  or  common,  issuing  out  of  land,  a  fine  and 
non*claim  of  the  land  does  not  bar  the  rent,  common,  &c.  tor  it  was  not 
devested.     Vide  PI.  Coul  435.  {g) 

So  a  fine  by  a  vendee  of  tenant  in  tail  of  the  gift  of  the  kin^  the, 
reversion  beinff  in  the  king,  and  non-claim  for  five  years,  does  not  bar 
the  issue  in  tail     Semb.  1  Sid.  166.    Vide  Estates,  (B  31.) 

So^  if  there  be  a  devbe  for  years  for  payment  of  debts  and  lega- 
cies, remainder  to  B.  in  tail,  who  enters  and  pays  several,  and  after- 
waids  levies  a  fine;  this  does  not  bar  the  term.    Dub.  3  Mod.  195. 
Sho.  73. 
'    So,  if  a  fine  be  levied  by  lessee  for  life,  or  years,  and  he  continues 

(/)  5  Rqi.  123.  b.    Hard.  400. 

(g)  5  Rep.  124.  a.  Cro.  Jac.  60.  T.  Raym.  149.  Touch.  2J.  And  bee  Goodright 
r.  ikwd  and  JIto.    MSS.  5  Cruise,  270. 

the 
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the  payment  of  the  rent,  &c.  it  does  not  bar:  for  it  would  be  fitui- 
dulent.     R.  3  Co.  77.  Feriiior. 

If  a  mortgagor  levies  a  fine,  and  he  continues  in  possession,  and'fiye 
years  pass ;  the  morteigee  shall  not  be  barred :  for  the  fine  was  fnxt>- 
dolent  as  to  lum.     rer  Ch.  J.  1  Vent  82.     Per  Hale^  Hard.  402. 

If  cestui  que  trust  of  a  term  purchases  the  inheritance,  and  levies  a 
finCf.  and  the  intent  appeaniy  that  the  term  shall  be  preserved  to  pro- 
tect the  purchaser ;  the  term  is  not  barred.  1  Voit.  82.  1  Sid.  460. 
Per  Vent   2  Vent  329.     Hard.  401. 

If  A.  convqrs  to  B.,  and  covenants  to  make  further  assurance,  and 
afterwards  B.  leases  for  years  to  A.  who  makes  assurance  by  fine;  if  the 
intent  appears,  that  the  term  shall  be  preserved,  it  is  not  destroyed  by 
the  fine.    Hard.  402. 

If  a  trustee,  or  mortgagee^  levies  a  fine,  the  trust,  or  equity  of  re- 
dempdon,  shall  not  be  barred.    Per  Hale,  Hard.  512. 

So  a  trust,  or  equity,  created  by  a  fine  and  the  uses  declared  upon  it, 
shall  never  be  baned  hy  the  same  fine  and  nonclaim.     R.  Ca.  Ch.  278. 

So  a  fine  and  iionclami  shall  not  be  a  bar  of  an  equity,  which  does 
not  directly  charge  the  land  in  the  fin^  but  only  the  perscm  in  respect 
of  the  land.    R.  Ca.  Ch.  278. 


(K)  taobo  are  not  hoxxtn. 

(K  1.)   If  they  claim  within  five  years. 

By  the  st  18  Ed.  1.  de  modo  levandi  fines j  all  {h)  were  barred  by  a 
fine,  if  they  did  not  put  in  their  claim  within  a  year  and  a  day ;  and" 
this  was  the  conmion  law.    2  Inst  518.  (i) 

But  by  the  st  {k)  34  Ed.  S  16.  nonclaim  upon  a  fine  was  not*  a 
bar  {I). 

(A)  1.  By  the  common  law,  no  laches  can  be  imputed  to  the  long;  and  therefore  no 
delay  or  omifldon  upon  his  piut,  in  making  a  claim,  will  bar  his  rij^t  Hence  he  can- 
not be  barred  by  a  nne  to  which  he  is  not  a  party.  5  Cruise,  264. — 8.  Nor  is  the  royal 
I>rerogative  in  this  instance  taken  away  by  the  sL  SG.S.  c  IS.  Ibid.  —  s.  Ecdesias* 
tical  corporations,  and  in  general  ail  ecclesiastical  persons,  who  are  seised  in  right  of 
thdr  churches  only,  and  have  not  an  absolute  estate  in  their  possessions,  being  restnuned 
from  alienation  by  several  statutes,  are  notonly  prohibited  from  levying  fines,  but  cannot 
even  bar  thdr  successors  by  their  nonp-elium.  Ibid.  1 1  Rep.  78.  b.  I  RoL  Rep.  151. 
Watson,  427.    S  Kdi.  775. 

(t)  And  it  was  determined,  that  in  the  case  of  a  tenant  for  life,  remainder  for.  lifi^ 
remainder  in  fee,  if  the  first  tenant  for  life  had  aliened  his  estate,  and  the  alienee  had 
levied  a  fine,  the  remainder-man  for  life  might  enter,  and  avoid  the  fine,  both  as  to 
litnw»m  and  as  to  the  remainder-man  in  fee ;  bat  if  the  penon  next  in  remainder  neg- 
lected to  enter  within  the  year  and  day,  not  only  he,  but  also  the  remainder^nan  in  fee, 
were  for  ever  barred;  and  a  claim  by  the  remainderHOpan,  within  the  year  and  day, 
would  not  have  saved  his  right;  by  which  means,  the  estates  of  remainder4nen  and 
revernonen  were  frequently  barred,  by  the  n^ect  of  the  particular  tenants.  Plowd. 
357.  359.     1  Inst  254.  262.    2  Inst  51. 

ik)  1  Rich.  s.  c  7.y  the  dauses  of  wluch  are  cotned  almost  Yerbodm  in  l  Rich.  3. 

(/)  This  statute  was  made,  in  consequence  of  tne  following  petition  firom  the  com- 
mons, which  is  published  in  Uie  rolls  of  parliament,  17  Edw.  3.  No.  26.  *'  Item  que 
noncleyme  des  fines  levees  sur  le  raidre  en  temps  a  venir  ne  barre  nul  home  de  sa  ac- 
tion.* To  which  the  king  answered,  '  II  plest  au  roi  q'  desore  cest  chose  soit  feit,  et 
q'estatuf  eut  soit  fait  p'avis  des  granty  at  autres  de  son  conseil.    5  Cruise,  177. 

Yet 
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Yet  by  the  A.  4  H.  7.  24.  (m).  a  fine  (if)»  &&.  shall  coddude  all(o), 
as  well  privies  as  straogers,  &c  saving  to  every  person  and  persons  and 
their  heirs,  other  than  the  parties,  sudi  right,  c^aim,  and  interest  as  they 
have  tcK  or  in  the  said  lanas,  &c«  at  the  tune  of  the  fine  engrossed;  so 
as  (p)  they  pursue  the  same  by  action  or  entry  within  five  years  after  the 
proclamations  made,  (q) 

And  therefor^  every  stranger  to  a  fine^  who  has  a  present  riji^t  to 
the  land  at  the  time  of  the  fine  levied,  shall  not  be  barred,  if  he  pursues 
his  daim,  by  action  or  entry»  within  five  years  after  the  proclamations 
made  upon  the  fine. 

Buta  man,  who  has  a  present  rijP^t,  ought  to  claim  within  five  years^ 
otherwise  he  shall  be  barred;  as,  ifa  lessee  for  years  be  ousted,  and  his 
lessor  disseised,  and  the  dissdsor  levies  afioe;  uie lessor  ought  to  claim 
^thin  five  years  i  for  he  had  a  present  right.  R.  9  Ca  105.  b.  Podger* 
Vide  post,  (K.  2.) 

SOf  ifa  copyholder  for.  life^' or  years,  be  ousted,  and  the  lord  dissdsed, 
aoid  the  disseisor  levies  a  fine;  the  lord  ou^t  to  avoid  it  within  five 
years,  tar  he  has  a  present  right    9  Co.  105.  b. 

If  tenant  in  tail  be  disseised,  and  the  disseisor  levies  a  fine^  and  five 
years  pass,  the  issue  in  tail  shall  not  have  five  y^ars  after  the  death  of 
tenant  in  tail;  tor  his  father  had  a  present  right  to  the  entaiL  PI.  Com. 
374.  a. 

(K  2.)  Or  witUn  five  years  after  a  new  right  accrued. 

So^  by  the  st  4  H.  7.  24.,  a  fine  shall  conclude,  &c.  saving  to  all 
persons  such  action,  right,  &c.  as  first  shall  erow,  remain,  or  come  to 
them  after  the  said  fine  levied  and  proclamations  made,  by  force  of  any 
entail,  or  odier  matter  had  before  the  said  fine  (r;;  so  as  they  pursue 
their  action^  right,  &c  within  five  years  next  after  such  action,  rights 
&c»  aocroed. 
And 

(a)  Bj  the  it.  S4Edw.  3.  c.  16^  the  efficacy  of  fines  jfsi  entirdv  destroyed,  and 
strangers  were  thereby  afiowed  to  daim  lan<b  at  any  indefinite  period  of  time^  after  a 
fine  had  been  tevied  (rt'theniy  wfaidi  nnist  Imye  been  productire  of  veiy  great  inconve- 
nicaices,  and  occarioned  this  act.    5  Cruise,  177. 

(»)  With  proclamations;  for  the  statute  of  nondaim  is  stili  in  force  with  respect  to 
fi^  that  are  levied  without  pfochanations.  But  diough  fines  without  prodamaticms 
ate  BO  bar  to  the  issae  in  tail,  yet  when  levied  by  a  tenant  in  tail  in  possession,  Mj 
opcnte  as  a  dfiscontinuance,  and  of  couise  put  the  remainder-man  or  revernonen  to 
iMr  formedon;  which  now,  hf  the  st.  91  Jac.  1.  c.  16.,  must  be  brou^twithin  twenty 
yean  after  the  ri^  accrues,  naless  the  person  who  has  the  right  labours  under  any  of 
the  dJsabflitics  specified  m  that  statute.    5  Cruise,  178. 

(•)  l.The  object  of  the  st  4  H.  7.,  was  not  confined  to  the  enabUng  tenants  in  tail  to 
bar  their  issue;  it  was  also  intended  to  secure  those  who  were  in  possession  of  land 
agsinst  all  dormant  daims ;  the^  words  of  the  statute  bcin^  so  extensire,  that  they  oom- 
pyflhend  ahnoat  all  persons,  and  almost  eteiy  kind  oi  estate  or  interest  in  lands. 
S  Cnns^  199.— S.  And  where  afine  and  nondaim  is  pleaded,  a  court  of  law  will  not 
cttar  into  Any  discussfon  of  the  title,  till  that  is  aoconnted  for.    s  Blk.  1S59. 

fp)  Although  there  be  no  transmutation  of  possession,  and  the  oqgnizor  be  in  of  the 
eUT  nse^  yet  after  five  years  the  fine  w31  operate  as  a  bar  to  all  claims  whatever. 
9Wils.l9. 

M  1.  Ezi^ained  by  38  H.  8.  cSS.— 9.  And  Ih^  doottine  esttlilisheJ  by  tbem 
is,  that  a  fine  with  prodnuitiont  shall  bar  all  prims  and  stmsen;  and  when 
Itfvied  of  any  manors,  mnds,  tenements,  or  hereditaments  entailed  to  une  perton  levy 
ing  such  fine,  or  to  any  of  hb  ancestors,  shall  bar  the  said  persons  and  their  heirs,  whe- 
ther fineal  or  collateral,  claiming  by  force  of  such  entail.    5  Cruise,  185. 

(r)  I.PIowden  was  of  opinion,  that  the  purvienofthe  st.  4  H.  7.  b  only  against  those 
who  have  right  at  the  time  of  the  fine  levied;  or  have  future  right  upon  cause  arising 

before; 
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And  therefore^  none  who  has  a  rigirt  aocnied  after  the  fti«^  fi>F  a  cause 
done  before  the  fine^  shall  be  barred,  if  he  claims  within  five  years  after 
die  new  right  accnied* 

'  As,  if  tenant  in  tail  levies  a  fine,  and  dies  without  issue;  he  in  rever- 
sion, or  remainder  shall  i^t  be  barred,  if  (s)^  he  claims  within  five  years 
after  the  (t)  death  without  issue,  (u) 

'  If  tenant  in  tail,  by  baigain  and  sale,  lease  and  release,  &c.  conveys 
CO  B.  who  levies  a  fine :  the  issue  shall  have  five  years  after  the  death  of 
tenant  in  taiL     R.  Cro.  EL  896.     Noy,  M,  {x) 

If  temmt  in  tail  discontinues,  and  the  discontinuee  levies  a  fine ;  the 
issue  in  tail  shall  have  five  years  after  the  death  of  tenant  in  taiL  Dy. 
8.  b,     PL  Com.  374.  a,     S  Co.  87.  b. 

If  a  mortgagee  be  disseised,  and  a  fine  levied,  and  five  years  pass,  and 
afterwards  tne  mortgagor  pays  the  money  at  the  day;  he  shall  have  five 
years  after  the  money  paid.     PL  Com.  373.  a. 

*  If  a  husband  be  disseised,  and  a  fine  levied;  the  wife  shall  have  five 
years  after  the  death  of  her  husband,  for  her  dower.     PL  Com.  373.  a. 

If  tenant  Ibr  life,  remainder  to  A.  in  fee,  be  disseised,  and  a  fine 
levied ;  he  in  remainder  shall  have  five  years  after  his  remainder  com- 
menced.   PL  Com.  373.  b. 

If  a  person  non^-compos  enfeoffi  A.  who  levies  a  fine;  the  heir  shall 
have  five  years  after  the  death  of  the  feoffor.     PL  Com.  374.  b. 

If  a  son  purchases,  and  dies,  and  his  sister  enters,  and  is  disseised,, 
and  a  fiue  levied;  a  brother  bom  afterwards  shall  have  five  years  aftec 
his  birth.     PL  Com.  374.  b« 

If  an  officer  for  life  levies  a  fine  of  lands  appertaining  to  bis  office 
hb  successor  shall  have  five  years  after  his  death.     PL  Com.  538.  b. 

before ;  and  that,  as  to  rights  accruing  after  a  fine  is  levied,  they  are  not  barred  by  the 
statute.  Plowd.  S73.  n.  —  2.  This  doctrine  is  nearly  transcribed  into  the  Touchstone, 
where  it  b  said,  that  such  as  have  neither  present  nor  future  ri^t,  at  the  time  of  the 
levving  of  the  fine,  by  reason  of  any  nutter  before  the  fine,  but  whose  ng^t  groweth 
either  entirdy  after,  or  partly  before  and  partly  after  the  fine;  and  these  are  not  barred 
at  all  by  the  fine,  but  tney  may  make  their  claim,  &c.  when  they  will.  Touch.  22.  — 
5.  This  opinion  has  however  been  entireljr  exploded  by  a  late  decision,  which  holds, 
that  no  new  cause  of  avoiding  a  fine  can  arise  after  the  finie :  that  every  right  of  avoid- 
ing a  fine  must  commence  in  the  party  or  his  ancestor,  testator,  or  intestate,  upon  a 
cause  existing  before  the  fine  was  levied;  90  that  no  alienation  or  disposition  can  ha 
made,  which  can  introduce  strangers  into  the  situation  of  daimiag  a  new  titl^  or 
cause  of  entiy  or  action.  .1  Taunt.  578.  8  East,  552.  5  Cruise,  229.-4.  And 
therefore,  that  admitting  that  a  right  of  entry  is  desirable,  the  right  must  be  enforced 
by  the  devisee  within  the  period  aUotted  by  mw  to  the  devisor.    Ibid. 

(«)  A  cestm  gut  trust  in  tail  ma^  not  only  bar  his  own  is«ue  by  a  fine,  but  also  the 
ficrsons  in  remainder  or  reversion,  if  they  do  not  make  their  claim  within  five  years  after 
the  expiration  of  the  estate-tail.    Supra,  1  Vem.  226.    9  Mod.  144. 

(/)  1.  Where  there  is  a  term  for  years  existing  at  the  time  when  an  estate-Hiil.  deter- 
mined, the  remainder-man  or  reversioner  will  be  allowed  five  yean  firom  the  determin- 
ation of  such  term  to  make  his  daim.  8  East,  552.  —  2.  And  where  there  are  several 
remainder*4nen,  they  will  respectively  be  entitled  to  their  respective  rights  of  entry 
ivithin  five  years  after  their  re«ective  titles  accrue,  without  a  subsequent  remainder- 
jnan  being  prejudiced  by  the  laches  of  another  rentainder-man  who  preceded  him. 
8  EasL  552.    1  Taunt  578. 

(uVPlowd.  374.  T.Rayni.  151. 
.  (j^)  If  a  tenant  in  tail  cusconti|iues  hb  estate,  reserving  a  rent,  and  diesy  and  tJie 
issue  in  tail  accepts  of  the  rent  from  the  discontinuee,  who  afterwards  levies  a  fine  with 
proclamations ;  the  acceptance  of  the  rent  by  the  issue  in  tail,  bars  him  from  claiming 
the  estate  tail.  But  upon  the. death  of  the  issue  in  tail,  his  issue,  will  have  five  years 
to  avoid  the  fine,  in  consequence  of  the  second  saving,  because  he  was  the  first  person 
to  whom  the  right  of  revcr»ing  the  fine  accrued.    Touch.  33. 

So, 
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Soy  if  a  man  has  a  present  right  at  the  time  of  a  fine,  and  afterwards 
s  new  ri|^t  accrues;  he  shall  have  five  years  after  th^  new  rigfataccmed : 
asy  if  tenant  for  life  levies  a  fine,  and  afterwards  dies ;  though  the  lessor 
had  a  right  at  the  time  of  the  fine,  for  the  forfeiture,  y6t  he  shall  have 
five  years  after  the  death  of  the  lessee.  Per  Dyer.  Mo.  71.  R.  Cro. 
El.  220. 254.  ContPLCom.  S7S.  b.  Agreed.  Cro.  Car.  157.  Dy. 
S.  b.  in  marg.     R.  ae.  1  Lev.  212.  (y) 

So,  if  a  lessee  for  years  makes  a  feoffinent,  and  the  feofiee  levies  a  fine ; 
the  lessor  shall  have  five  years  after  the  expiration  of  the  term.  R. 
1  Vient  241.  Ray.  219.  2  Lev.  52.  (z)  Cont.  PL  Com.  574.  a.  Vide 
ante,  (K.  1.) 

So,  if  a  lessee  of  a  fiitureterm  dies,  and  the  prior  term  expires,  then 
the  lessor  enters,  and  levies  a  fine,  and  five  years  pass,  and  then  B. 
takes  administration  to  the  lessee;  he  shall  have  five  years  afterwards : 
for  no  one  had  tide  till  administraticm.     R.  2  Cro.  60.  (a) 

If  A.  tenant  piir  outer  vie,  remunder  to  B.  for  life^  remainder  to  A. 
in  fee,  be  disseised,  and  the  disseisor  levies  a  fine,  and  five  years  pass, 
then  B.  dies;  A.  slmll  have  other  five  years  for  the  remainder  in  fee.  Per 
4  J.  2.  cont    PI.  Com.  $67.  b.  372.  b. 

If  a  husband  discontinues  land  of  his  wife,  upon  a  condition,  whidi 
is  broken,  and  then  five  years  pass  after. a  fine;  the  issuer  barred  of 
entry  for  the  condition  broken,  shall  have  other  five  years  after « the 
deadi  of  his  mother,  for  the  discontinuance.     PI.  Com.  367.  b. 

If  a  disseisor  takes  to  wife  the  disseisee  and  is  disseised,  and  a 'fine 
levied ;  thdr  issue  aftei^  five  years  aQer  the  fine,  shall  have  other  five  years 
after  the  death  of  his  fiither,  as  heir  to  the  disseisee.     PI.  Com.  367.  b. 

If  a  statute  be  acknowledged  to  A.  and  afterwards  another  to  B. 
and  afterwards  a  fine  levied;  if  the-  statute  to  A.  be  satisfied,  B.  shall  have 
other  five  years.     R.  Skin.  263,  264.     Vide  infra. 

But  a  man  shall  be  barred,  if  he  does  not  pursue  his  claim  within  five 
years  after  his  right  accrued. 

And  if  he,  to  whom  the  right  first  accrues,  does  nbt  pursue  his 'right 
within  five  years ;  his  heir  shall  be  barred,  (b) 

So,  if  be  to  whom  the  right  first  accrued,  had  only  in  tail,  and  did 
not  pursue  within  five  years ;  the  issue  shall  be  harried.  R.  Dy.  3.  b. 
PL  Com.  374.     Ace.  Cro.  El.  896.     3  Co,  87.  b. 

So,  if  he  who  has  a  right  dies  within  five  years,  his  heir  within  age, 
beyoiid  sea,  &c.  shall  be  oarred,  if  he  does  not  pursue  within  the  first 
five  years ;  for,  where  the  time  attaches  in  th^  ancestor,  the  heir,  though 
an  infimt,  &c  shall  never  have  longer  time.     R.  PI.  Com.  375. 

So,  if  A.  makes  a  lease  for  years,  remainder  afl^er  his  death  to  B.  for 
years,  and  afterwards  levies  a  fine;  admitting  this  to  be  a  good  contin- 
gent remainder,  not  divested  by  the  fine^  yet  if  B.  does  not  claim  within 
five  years  after  the  death  of  A.  he  shall  be  barred.     R.  Ray.  151. 

(tf)  So  person  who  is  within  the  fint  saving  of  the  statute  4  H.  7.,  can  be  compre- 
henoed  within  the  second  saving,  unless  the  second  right  which  accrues  to  him  is  different 
from  the  first  right ;  for  if  it  is  only  the  same  right  which  accrues  a  second  time,  a  non* 
cbniD,  during  the  Bve  years  after  the  right  first  accrued,  will  be  a  good  bar.  Cro.  Car. 
156.    W.  Jonesj  SOS. 

(z)  1  Atk.  571. 

(ajl  MTbence  a  rule,  that  if  there  be  no  person  who  has  a  right  to  make  a  clidm  at 
the  dme  when  a  fine  is  levied,  and  afterwards  some  person  does  acauire  such  a  right, 
he  will  be  allowed  five  years,  from  the  time  when  he  acquired  the  right  of  avoiding  the 
ilne,  to  make  his  claim.  .... 

(A)  Plowd.  574.    ."jRcp.  B7.  b.    Jenk.Ccnt.  6.  ca.  74.    Cro.  Eliz.  896. 

So 
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So  a  man  shall  be  barred,  if  he  does  not  pursne  his  right  Within  five 
years  after  the  accruing,  though  he  had  not  dien  a  right  to  the  posses- 
sion ;  as,  if  tenant  in  tail  mwes  a  lease  pursuant  to  the  st«  52  H.  ^• 
and  then  levies  a  fine,  and  dies  without  issue^  and  afterwards  the  lease 
expires ;  the  reversioner  ouffht  to  enter  within  five  years  after  the  death 
without  issue,  and  shall  not  nave  five  years  after  the  term  eiqiired ;  for  he 
had  not  then  a  new  right     R*  Cro.  Car.  156.  (c) 

If  theoonusee  of  a  statute  purchases  the  inheritance  and  levies  a  fine^ 
and  then  satisfiiction  is  adkuowledged  upcm  the  statute,  a  conusee  of  an^ 
other  statute  shall  not  have  five  years  afl^  satisfection  acknowledged : 
f(Mr  he  had  not  thai  any  new  right  R.  2  Vent  884.  (d)  Vide  Skm. 
268,  264.     Vide  supra. 

So»  if  the  impediment  be  removed  only  for  a  month,  or  a  week,  and 
afterwards  a  new  defect,  or  impediment  happens;  .the  fine  shall  be  a 
bar,  tf  there  be  not  a  claim  within  five  years  after  the  first  removal  of  the 
impediments.    FL  Com.  875.  a. 

So,  exceptions  out  of  the  st  4  H.  7.  shall  not  be  taken  by  equity. 
PI.  Com.  875.  a. 

(K  3.)  If  they  be  an  infant,  Jeme  ccfverU  Sgc. 

By  the  common  law,  and  by  the  st.  18.  Ed.  1.  de  modo  levandi 
JlneSf  in&a[its^Jemes  covert  not  examined  {e)  upon  the  fine,  persons.of  un- 
sound memory,  or  in  prison  at  the  time  of  the  fine,  were  not  barred. 
H.  Com.  859.  b. 

Nor  persons  out  of  the  realm. 

So,  by  the  st  4  H.  7.  24.  A  fine  shall  conclude,  Sec  all  except 
Jemes  covert  not  parties,  perscms  within  age,  in  prison,  out  of  the  realm, 
or  not  of  whole  mind  at  the  time  of  the  fine  levied,  so  as  they,  or  their 
heirs,  take  their  action  or  entry  in  five  years  next  after  they  be  unco- 
vert,  come  of  age,  (f)  out  of  prison,  into  this  land,  or  of  whole  mind. 

And  if  the  person  was  covert  and  not  party,  within  age,  in  priscHif 
out  of  the  realm,  or  not  of  whole  mind,  when  the  r^t  first  grew  or 
came^  8cc  they  shall  have  five  years  after  they  becpme  discovert,  &c. 

And  if  a  person  has  several  impediments ;  he  shall  have  five  years 
after  the  last  impediment  removed.     1  Leo.  215.     PI.  Com.  875.  a. 

SOf  if  a  person  becomes  covert  or  under  any  other  impediment^  be- 
fore tiie  last  proclamation ;  they  shall  have  five  years  after  the  impedi- 
_ »i 

(c)  W.  Jones  80S.  supra. 

(d)  1  (%ow.  96.    CoUes,  Purl.  Ca.  64. 

(e)  I,  Hie  oommon  notion  of  a  fine's  owing  its  efiect  in  bening  married  women,  to 
their  secret  examination  by  the  judges  or  commimwoners,  is  incorrect.  1  Inst.  121.  a.  o. 
-^  S.  Whidi  remark  is  fully  confirmed  by  a  passage  in  Qlanvilley  f^om  which  it  appears 
that  a  married  woman  might  appoint  her  husband  as  her  attorney  to  acknowlet^  a 
fine  for  her,  in  which  case  it  is  bigldy  improbable^  tliat  she  should  have  been  exammed. 
1  Glan.  lib.  2.  c  J.  5  Cruise,  202. — j.  It  may  therefore  be  concluded  that  the  pri- 
vate examination  of  a  married  woman  was  not  a  necessary  circumstance  at  common 
law,  and  was  probably  first  prescribed  by  the  statute  de  modi>  hvatuH  fines.  Ibid. — 4.  If^ 
continues  Mr.  Cruise,  a  fine  derived  its  efficacy  in  barring  married  women  from  the  cir- 
cumstance of  their  private  examination,  then  that  form  might  easily  have  been  added 
to  any  other  conveyance ;  whereas,  by  the  common  law  a  bargain  and  sale  by  a  husband 
and  wife  on  which  the  vofe  is  privately  examined,  does  not  bind  her, -after  the  cover- 
ture, is  determined. 

(/)  An  inbnt  may,  if  he  pleases^  make  bk  claim  before  be  attains  his  fiill  age. 
Plowd.  366.    1  Leon.  215. 

ment 
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mait  removed,  though  they  were  not  under  it  at  tlie  tune  of  the  fine 
levied.     Pi.  Com.  375.  a.  (g) 

So  an  infiint  shall  have  five  years  after  full  age,  though  the  fine  was 
levied  when  he  was  en  ventre  sa  mere.     PI.  Com.  S66.  a. 

So,  if  the  ancestor  was  within  age,  beyond  sea,  &c.  and  died  before 
iiill  age,  or  return,  his  heir  shall  have  five  years  {h)  after  his  death.    R. 

1  Leo.  212.     Cro.  El.  220.  (0  . 

So,  if  an  heir,  at  the  death  of  his  ancestor  beyond  sea,  &c  be  within 
age,  &C.  be  shall  have  five  years  after  hb  fiill  age.     1  Leo.  212* 

SOf  if  a  husband  levies  a  fine,  and  is  outlawed  for  treason,  and  dies, 
and  afterwards  the  outlawry  is  reversed ;  the  wife  shall  have  dower  five 
years  after  the  outlawry  reversed,  though  ten  years  be  passed  «fter  the 
death  of  the  husband.     R.  Mo.  689. 

(K  4.)  If  the  case  be  out  of  the  statute. 

If  an  infimt  dies  during  his  infoncy,  his  heir  shall  have  time  to  avoid 
die  fine  for  ever:  for  he  was  excepted  out  of  the  st.  4  H.  7.  and  was 
not  within  the  clause,  which  binds  to  claim  within  five  years  aft;er  he 
comes  to  fiill  age;  for  he  never  was  at  full  age.      R.  4  Co.  125*  b. 

2  Inst  519.     $emb.  cpnt  Cro.  Car.  200. 

So,  ifsijeme  covert  at  the  time  of  a  fine,  a  man  fion  sane^  in  prison, 
or  out  of  the  realm,  dies  during  the  coverture,  insanity,  imprisonment, 
or  absence  out  of  tjie  realm ;  the  heir  is  not  within  the  act,  but  may 
avoid  the  fine  at  anytime.  4  Co.  125.  b.  2  Inst  519.  Cont  1  Leo. 
212,  for  he  shall  have  but  five  years  afl;er  the  unpediment  removed. 
I  Leo.  215. 

So  the  successor  of  a  bishop,  dean,  parson,  &c.  shall  not  be  bound  by 
nondaim  within  five  years :  for  a  bishop,  dean,  parson,  or  other  eccle- 
siastical sole  corporation,  is  not  within  the  purview  of  the  act  PL  Com. 
$75.  h.    Vide  ante,  (I  1.) 

So^  if  an  infigit  avoiids  a  fine  within  agc^  and  a  disseisor  afterwards 
enters,  and  enjoys  for  ten  years ;  it  shall  not  be  a  bar :  for  when  he  had 
avoided  the  fine,  it  shall  be  void  for  ever.     PI.  Com.  366.  a. 

And  it  may  be  avoided  .by  an  in&nt  within  age,  as  well  as  at  fiiU  age. 
1  Leo.  212. 

How  a  daim  shall  be  made  to  avoid  a  fine,  and  by  whom,  vide  Claim, 
(B  1,  &c.) 

(L)  ^otn  a  fine  operated,  [anD  from  io&at  pertooO 

A  fine  {k)  may  enure  to  a  confirmation  of  a  former  estate,  which  was 

defeasable 

If)  When  once  the  five  yean,  allowed  to  persons  labouring  under  disabilities  to 
croid  a  fine,  begin,  the  time  continues  to  run,  notwithstanding  any  subsequent  disabi- 
lity.   Plowd.  375.    4  T.  H.  300. 

(A)  But  DO  more.  2  Inst.  519.  Cm.  £liz.  219.  1  Leon.  sii.  Say.  128.  4  Rep. 
125.  b.    3  H.  Bl.  594. 

(t)  Hie  prxnie{;es  of  infimcy,  coverture,  &c.  are  only  ^ven  to  those  to  whom  a  right 
fiok  accnieSy  and  m  whom  it  first  attaches ;  for  a  person  to  whom  a  right  first  accrues,  and 
iriio  is  not  under  anv  disability,  dies  before  the  expiration  of  the  five  years  allowed  him 
bj  the  statute  to  make  his  claim,  and  such  right  descends  upon  his  son  or  heir  at  lawy 
who  IS  then  under  age,  or  labounng  under  any  of  the  other  (usabilities  mentioned  in  the 
Mute,  still  such  son  or  heir  must  make  his  claim  before  the  five  years  are  expired, 
which  commenced  in  the  life  time  of  his  ancestor,  otherwise  he  will  be  for  ever  barred ; 
because  the  right  did  not  first  accrue  to  him,  but  to  a  person  who  was  not  under  any 
disabitity.    Plowd.  355.    JenL  Cent.  6.  ca.  74. 

(k)  uA  fine  and  d^d  to  lead  the  uses,  are  to  be  considered  as  one  convejraace. 

"  Dougl. 
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defefls$ble  before,:  &8,.if  tenant  in  tail  by  bargain  and  sale,  lease  and 
release,  &c.  conveys  to  B.  in  fee,  and  afterwards  levies  a  fine. to  B. 
and  his  heirs ;  this  gives  him  a  base  fee  determinable  upon  his  death 
without  issue.    Vide  1  Sand. .  26 1 . 

So,  if  he  levies  a  fine  to  the  heir  of  tlie  bargainee.     1  Saind.  261. 
.   So,  if  tenant  in  tail  makes  a  lease,  &c.  and  afterwards  levies  a  fine  to 
the  lessee,  or  a  stranger;  this  enures  to  a  confirmation  of  the  lease. 
Vide  Estates,  (B  25.) 

So  if  a  husband,  seised  in  right  of  his  wife,  makes  a .  lease  not  war- 
ranted by  the  st  82  H.  8.  and  afterwards  the  husband  and  wife  levy  a 
fine  to  B.  the  lease  shall  be  confirmed,  and  the  lessee  shall  hold  during 
the  term.    Per  Gawdy,  VV^ray  cont.  4  Leo.  15. 

But  such  subsequent  fine  has  not  relation  to  affirm  the  first  estate  ab 
initio.  And  therefore,  if  tenant  in  tail  ba)*gains  and  sells  lands  to  B.  and 
his  heirs,  B.  dies,  and  afterwards  he  levies  a  fine  to  his  heir ;  this  has 
not  relation  to  make  a  devise  of  B.  to  be  good.     R.  1  Sand.  261. 

So  a  fine  may  enure  by  way  of  extinguishment ;  and  therefore,  if  te- 
nant in  tful  makes  a  leasee  or  other  estate^  to  A.  and  afterwards  levies  a 
fine  to  B.9  the  leasee  or  other  estate,  shall  be  indefeazable :  for  his 
right  during  such  former  estate  was  extinct  by  the  fine.  R.  Jon.  60. 
2Cra689.    Vide  Estates,  (B  25.)   . 

So^  if  the  issue  in  tail  levies  a  fine,  and  before^  or  afterwards^  the 
tenant  in  tail  makes  an  estate  by  lease,  or  otherwise.     R.  Jon.  60. 

So,  if  tenaiit  in  tail  covenants  to  stand  seised  to  the  use  of  him- 
self for  years,  and  afterwards  to  his  son  for  life,  remainder  over,  and 
then  levies  a  fine  to  a  stranger.    Dub.  2  Lev.  84>. 

So,  if  a  disseisee  levies  a  fine  without  declaring  any  use,  it  enures  to 
the  benefit  .of  the  disseisor.     R.  2  Ck>.  66.  a.    Aam«  1  Lev.  128. 

But  if  tenant  for  life  be  disseised,  and  afterwards  he  in  reversion 
levies  a  fine  to  B.  this  shall  not  enure  to  the  benefit  of  the  disseisor, 
but  to  the  conusor.  Semb.  cont  2  Co.  56.  a.  Ace.  per  2  J.  Cro. 
Car.  484. 

So»  if  a  disseisee  levies  a  fine  to  B.  and  declares  the  use  to  him ;  it 
does  not  enure  to  the  disseisor.    Per  Bridgm.  1  Lev.  128.  (/) 

Vide 


DougL  45.  S  Wils.  880.— 8.  The  fine  therefore  operates  according  to  the  declar- 
ation of  lues.— -  S.  But  a  fine  tur  cognizance  de  droit  come  ceo,  Mrithout  consideration 
or  uses  declared,  wheUier  die  conusor  is  in  possession,  or  the  fine  is  of  a  reversion^ 
enures  to  the  old  uses,  and  the  conusor  shall  be  in  of  the  old  use.  2  Wils.  19. —  4. 
And  though  it  passes  nothing,  yet  aftar  five  years  and  nonclaim,  it  operates  as  a  bar. 
8  Wils.  19.  — 5.  Yet  where  no  uses  are  declared,  parol  evidence  may  rebut  the  re- 
sulting use  to  the  conusor,  in  favour  of  the  conusee,  without  any  writcbi  declaration  of 
uses  in  his  favour ;  for  the  statute  of  frauds  extends,  in  the  case  of  fines,  to  third  persons 
only,  and  not  to  the  conusors  or  conusees  of  the  fine.    Doug.  25. 

(/)  1.  Am  to  the  period  jfrom  u^itA  a  fine  beghu  to  operate :  although,  savs  Mr.  Cruise;, 
it  must  be  very  material,  in  many  cases,  to  ascertain  the  precise  time  when  a  fine  be- 
gins to  operate,  yet  it  is  a  subject  respecting  which  very  litde  is  to  be  found  in 
the  books ;  but  if  we  reason  by  analogy  from  the  nature  and  efiect  of  other  judgments, 
we  shall  be  able  to  ascertain  this  point.  5  Cruise,  96.  —  2.  The  time  when  a  fine  is 
acknowledged  is  perfectly  immaterial;  since  in  one  case  it  ^"as  determined  that  a 
fine  began  to  operate  *in  Michaelmas  term,  although  it  was  not  acknowledged  until 
four  months  after,  l  Brown,  379.  Salk.  341.  lo  Mod.  40.  4  B.P.  C.  73.-^3. 
The  whole  term  is  considered  to  many  purposes  as  but  one  day ;  and  if  a  judgment  be 
^ven  at  any  time  during  the  term,  it  remtes  to  the  first  day  of  that  term,  and  is  con- 
ndered  in  law  as  having  been  given  on  that  day.  And  the  first  <lay  of  tenn  is  the 
essoign  day ;  for  the  quarto  die  post  b  only  a  day  of  grace.  But  if  a  wnt  be  retumaUe 
on  tiue  second,  or  any  other  return  day  of  the  term,  the  judgment  will  then  relate  to 

that 
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thit  retnm  day ;  for  till  the  return  of  the  writ,  the  judgment  cannot  possibly  be  ffieOm 
9  Cndse^  96.    Cro.  Car.  los.  -—  4.  Now,  a  fine  beuis  considered  as  a  iudfiqient^  must, 
like  all  other  judgments,  relate  to  the  first  day  of  the  term  in  which  it  is  record* 
ed,  if  the  writ  of  covenant  whereon  it  is  levied  be'  returnable  the  first  day  of  term; 
otherwise  it  must  relate  to  the  return  day  of  the  writ  of  covenant.    For  in  levying  a 
fine  there  is  no  continuance  of  process  to  retard  the  relation., as  the  KeenHaccnconUmdi 
u  supposed  to  be  obtained  on  the  return  of  the  writ  of  covenant,  and  the  con- 
cord unmediately  acknowledged.    5  Cruise,  97.  —  5.  In  support  of  vfbich  proposition 
he  iranscribes  the  following  case  rax>rted  by  Jenkins,  ot  which,  he  presumes,  the 
andiority  wQl  not  be  disputed,  thougn  the  rqsofter  has  not  mentioned  when,  and  by 
what  court  it  was  determified:  A.  covenants  with  B.  to  levy  a  fine.    Oct  Michaelu 
1  Car.    A.  acknowledges  a  statute  to  C.  8th  October,  same  year.    The  fine  is  levied 
according  to  the  covenant,  and  the  conusance  taken  the  isth  October  aforesaid. 
Hms  conusance  shall  avoid  the  said  statute  by  relation  to  the  day  of  the  essoign;  which  was 
befiire  the  said  8th  October^   Jenk.  950.  —  6.  In  a  note  of  Peere  Williams,  it  is  said, 
that  if  A.  devises  land,  and  levies  a  fine,  and  the  caption  and  deed  of  uses  are  before  the 
will,  bat  the  writ  of  covenant  is  returnable  after  tne  wiO,  this  teems  a  revocation ;  be* 
eanse  a  fine  operates  as  such  from  the  return  of  the  writ  of  covenant,  and  not  firom 
the  caption.    And  yet,  says  the  reporter,  this  is  a  hard  case ;  since,  bv  the  caption  the 
paity  conusor  does  all  his  part,  and  the  rest  is  only  the  act  of  the  clerk,  "orms  attor- 
ney, withoot  any  particular  instructions  from  the  party.    9  P.  Wms.  170.  n.  —  7. 
much  passi^ges,  and  the  conclusions  drawn  from  the  rules  by  which  all  other  judg- 
ments are  construed,  seem,  savs  Mr.  Cruise,  fiilly  to  prove,  that  a  fine,  whether  ac- 
knowledged befiMre  or  dVer  the  original  writ,  on  which  it  »  levied,  u  sued  out,  will 
bcm  to  operate  fiiom  the  return  day  of  such  original  writ    5  Cruise^  98. 
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FORBEARANCK 

Vide  Action  upon  the  case  upon  Assumpsit,  (B  1.) 

FORCEABLE  ENTRY. 

(A)  JForceable  entrg. 

(A  1.)  How  restrained,  p.  339. 
(A  2.)  What  shall  be,  p.  340. 
(A  3.)  What  not.  p.  342. 

(B)  iForceaftle  Detainer,  p.  343. 

(B  1.)  What  shall  be.  p.  342. 
(B  2.)  What  not.  p.  343. 

(C)  EemeDg,  Ijg  action,  p.  343. 

(D)  EemeDg,  Ijg  iuetice^  of  peace. 

(D  1.)  Upon  view.  p.  344. 

(D  2.)  By  inauisition.  p.  344. 

(D  3.)  By  indictment,  p.  344* 

(D  4.)  What  shall  be  a  good  one.  p.  345. 

(D  5.)  When  restitution  shall  be  made.  p.  346. 

(D  6.)  How  made.  p.  347* 

(D  70  When  not  p.  347. 

(D  8.)  Suppression  of  riots :  —  What  shall  be  a  riot, 
p.  349. 

(D  9.)  What  a  rout.  p.  368. 

(D  10.)  What  an  unlawful  assembly,  p.  368. 

(D  11.)  What  not.  p.  369. 

(D  12.)  How  suppressed:  —  By  one  justice  of  peace, 
p.  371. 

(D  13.)  By  more  justices,  p. 37 1. 

(D  14.)  When  upon  view.  p.  872. 

(D  15.)  By  inquisition,  p.  372. 

(D  16.)  By  surety  of  the  peace :  —  How  grwted :  — 
Upon  a  suppUcavit.  p.  373. 

(D  17.)  How  it  shall  be  executed,  p.  373. 

(D  18.)  Upon  a  warrant  of  a  justice  of  peace :  —  How 
it  shall  be  made.  p.  374. 

(D  19.)  How  executed,  p.  374. 
(D  20.)  A  recognizance  tor  the  peace :  *—  How  taken. 
D.  375. 

(D  21.)  L)f  whom  surety  of  the  peace  may  be  de- 
manded, p.  376. 

(D  22.)  And  by  whom.  p.  377. 

(D  23.)  Of  whom  not.  p.  377. 

(D  24.) 
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(D  24.)  What  cause  for  it  p.  S77. 

(D  25.)  What,  for  good  behavioun  p.  878. 

(D  26.)  What  shall  be  a  forfeiture :  —  Of  a  recogni- 
zance for  the  peace,  p.  379. 

(D  27.)  Of  a  recognizance  for  good  behaviour, 
p.  380. 

(D  28.)  How  superseded,  p.  380. 

(D  29.)  How  discharged,  p.  381. 

(A)  iForceaftle  entrg. 

(A  1.)  How  restrained. 

By  the  st.  (a)  5  R.  2.  8.  None  shall  enter  into  lands,  &c.  but  when 
the  entry  is  legal ;  and  then  in  peaceable  manner,  and  not  with 
strong  hand,  or  multitude. 

By  the  st  (b)  15  R.  2.  2.  On  complaint  of  forcible  entry  into  lands, 
benefices,  or  offices  of  holy  ^church,  the  justices  of  peace  with  the 
posse  of  the  county  shall  go  to  the  place,  &c.  and  if  they,  or  he,  find  any 
hold  forcibly,  shall  commit  them  to  the  next  gaol,  till,  convict  by 
record  of  such  justices,  they  make  fine  and  ransom. 

And  all  of  the  county,  and  the  sheriff,  shall  assist,  &c.  on  pain 
of  fine  and  ransom. 

By  the  st  (c)  8  H.  6.  9.  On  complaint  of  forcible  entry,  or  detainer, 
the  justices  of  the  county,  or  mayor  or  justice  in  a  corporation,  at  the 
costs  of  the  purty,  shall  cause  these  statutes  to  be  executed. 

And  whether  die  persons  be  present,  or  gone,  shall  inquire,  &c.  of 
such  forcible  entry,  or  detainer. 

So,  by  the  st  (cf)  21  Jac.  15.  The  justices  shall  give  the  same  remedy 

(a)  1.  It  has  been  laid  that,  at  common  law,  and  before  the  passing  of  the  statutes* 
if  a  man  had  a  right  of  entry  upon  hinds  or  tenements,  he  was  permitted  to  enter 
witk  force  and  arms,  and  to  detain  his  possession  by  force,  where  his  entry  was  lawfiil. 
Dalt.  InsL  897.  Lamb.  155.  Cromp.  7a  a.  b.  1  Hawk.  c.  64.  s.  1. 2.  3.  3  Bac  Abr. 
Tit.  for  Entry.  —  s.  And  that  even  at  this  day,  he  who  is  wrongfully  dispossessed  of 
his  goods,  may  justify  the  re-taking  of  them  by  force  from  the  wrongdoer,  if  he 
refuse  to  r&4eliyer  them.  1  Hawk,  c  64.  s.  1.  —  s.  However  it  is  dear  that,  in  many 
cases,  an  indictment  will  lie  at  common  law  for  a  forcible  entry,  if  it  contain,  not  mere- 
ly the  common  technical  words  with  force  and  arms,  but  also  such  a  statement 
as  diews  that  the  facts  charged  amount  to  more  than  a  bare  trespass,  for  which  no  one 
can  be  indicted.  3  Burr.  1751.  Say.  2S5.  8  T.  R.  357.  —  4.  And  it  has  been  affirm- 
ed by  Lord  Kenyon,  for  part  of  the  law  which  ought  to  be  preserved,  that  no 
one  shall  with  force  and  violence  assert  his  own  title.  8  T.  R.  361.  —  5.  But  what* 
ever  may  be  the  true  doctrine  upon  this  subject  at  common  law,  the  statutes  which 
have  been  passed  respectinj;  forcible  entries  and  detainers  are  clearly  intended  to  re* 
strain  ail  persons  from  having  recourse  to  violent  methods  of  doing  themselves  jus- 
tice; and  It  is  the  more  usual  and  effectual  method  to  proceed  upon  these  statutes, 
wbich^ve  restitution  and  damages  to  the  party  grieved.    Russell,  408,  409. 

(6)  The  st  5.  R.  S.  gave  no  s^«dy  remedy,  leaving  the  pertv  injured  to  the  com- 
aaoo  course  of  proceraiiig  by  mdictment  or  action ;  and  made  no  provision  at  all 
against  forcible  detainers.    Iience  the  occasion  of  tiie  st  15  R.  8. 

(e)  The  st  15  R.  2.  gave  no  remedy  against  those  who  were  guilty  of  a  forcible  d^ 
tainer  after  a  peaceable  entry,  nor  agiinst  those  who  were  gmlt^  of  both  a  foncBile 
cutty  and  forcible  detmner,  if  they  were  removed  before  the  coming  of  a  justice  of 
peace ;  and  it  gave  no  power  to  the  justice  to  restore  the  party  injured  to  his  possession, 
and  did  not  impose  any  penalty  on  the  sheriff  for  disob^ng  the  precepts  of  the  jus- 
tices in  the  execution  of  the  statute.    Hence  the  occasion  of  the  subsequent  enact- 


(d)  1.  In  the  construction  of  the  antecedent  statutes  it  was  holden,  that  if  a  lessee  for 
or  a  copyholder  be  ousted,  and  the  lessor  or  lord  dissdsed,  and  such  ouster,  as  well  as 
.  Z  2  '•       • 
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for  forcible  entry,  or  detainer,  on  a  term  for  years,  copyhold,  land  held 
.by  elegit y  statute-merchant,  or  staple,  or  guardian  in  chivalry,  as  on  free- 
hold. 

And  these  statutes  extend,  where  the  entry,  or  detainer  is  with  force. 
F.N.B.248.C. 

So,  if  the  entry,  and  also  the  detainer,  be  forcible;  though  the  statute 
speaks  in  the  disjunctive.  F.  N.B.248.D.  19H.6.  S2.a.  R.Mar.6. 

(A  2.)  What  shall  be. 

Forcible  entry  is,  (e)  when  a  man  (/)  enters  into  lands  or  tenements 
{g)  manu  forti:  as,  (h)  if  he  brings  unusual  weapons.  Co.  L.  257*  b. 
H.  P.  C.  138. 

Or  threatens  violence.    Co.  L.  257.  b.     H.  ^.  C.  138. 

disseisin,  be  found  in  an  indictment  of  forcible  entry,  the  court  may,  in  their  discretion, 
award  a  restitution  of  the  possession  to  such  lessee  or  copyholder;  which  was,  by  n^es- 
sary  conseouence,  are-seism  of  the  freehold  also,  whether  the  lessor  or  lord  had  desired 
or  opposed  it.  —  8.  But  it  was  a  great  question,  whether  a  lessee  tor  years,  or  a  copy- 
boloer,  being  ousted  by  the  lessor  or  lord,  could  have  a  restitution  of  their  possession 
within  the  equity  of  8  H.  6.  the  words  of  which  are,  that  the  justice  snail  cause 
to  re-seise  the  lands,  &c.  and  by  which  it  seems  to  be  implied,  that  the  party  must  be 
ousted  of  such  an  estate  whereof  he  may  be  said  to  be  teitedy  which  must  at  least  be 
a  freehold.  —  5.  For  the  purpose  of  removing  this  doubt,  the  si  Jac.  1.  passed. — 
4.  It  has  been  holden,  that  a  tenant  by  the  verge  is  not  within  this  statute ;  but  the  pro- 
priety of  this  decision  is  doubted ;  as  such  person,  having  no  other  evidence  of  his  title 
but  by  the  copy  of  court  roll,  seems  at  least  to  be  within  the  meaning,  if  not  within  the 
wordls  of  the  statute.  1  Hawk.  c.  64.  s.  17.  Russell,  411,  412.  —  5.  If  a  lessor  eject 
his  lessee  for  years,  and  afterwards  be  forcibly  put  out  of  possession  agun  by  such 
lessee,  he  has  no  remedy  for  a  restitution  by  force  or  any  of  the  abovementioned  statutes ; 
there  deems,  however,  to  be  no  doubt  but  that  a  justice  of  peace,  &c.  may  remove  the 
force  and  commit  the  offender,     l  Hawk,  c  64.  s.  17,  18. 

{e)  A  forcible  entry  is  committed  by  violently  taking  possession  of  lands  or  tene- 
ments, with  menaces,  force,  and  arms,  and  without  the  authority  of  the  law.  4  Blk. 
Com.  148 

(/)  A  ioint-tenant  or  tenant  in  common,  may  ofiend  against  the  statutes,  either 
by  forcibly  ejecting  or  forcibly  holding  out  his  comoanion;  for  though  the  entiy 
of  such'  a  tenant  be  lawful  per  my  et  pur  tout,  so  that  he  cannot  in  any  case  be 
punished  in  an  action  of  trespass  at  common  law,  yet  the  lawfiilness  of  his  entry  does 
not  excuse  the  violence,  or  lessen  the  injury  done  to  his  companion ;  and  consequently 
an  indictment  of  forcible  entry  into  a  moiety  of  a  manor,  is  good.  1  Hawk.  c.  64.  s.  33. 

{g)  1.  It  has^  been  holden  as  a  general  rule,  that  a.  person  may  be  indicted  for  a 
forcible  entry  into  any  such  incorporeal  hereditament  for  which  a  writ  of  entry  will 
He,  either  by  the  common  law,  as  for  rent,  or  by  statute,  as  for  tithes.  •—  s.  It  is,  how-^ 
ever,  questioned  whether  there  be  any  good  authority,  that  such  an  indictment  will  lie 
for  a  common  or  office ;  though  it  seems  agreed,  that  an  indictment  of  forcible 
detainer  lies  against  any  one,  whether  he  be  the  terre^enant  or  a  stranger,  who  shall 
forcibly  disturb  the  lawful  proprietor  in  the  enjoyment  of  these  possessions ;  as  by  vio* 
lently  resisting  a  lord  in  his  distress  for  a  rent,  or  by  menacing  a  commoner  with 
bodily  hurt,  if  he  dare  put  his  beasts  into  the  common,  &c — 3.  No  one  can  come 
within  the  danger  of  the  statute,  by  a  violence  offered  to  another  in  respect  of  a  way 
or  such  like  easement,  which  is  no  possession.  —  4.  And  it  seems  that  a  man  can* 
not  be  convicted,  upon  view,  bv  force  of  the  15  R,  S.  of  a  forcible  detainer  of  any  in* 
corporeal  inheritance  wherem  he  cannot  be  said  to  have  made  a  precedent  forcible 
entry,    l  Hawk.  c.  64.  s.  31.    Bac  Abr.  for  Ent.  C.    Russell,  414. 

(A)  An  entry  may  be  forcible,  not  only  in  respect  of  a  violence  actually  done  to  the 
person  of  a  man,  as  by  beating  him  if  he  refuse,  to  relinquish  his  possession ;  but  also  in 
respect  of  any  other  kind  of  violence  in  the  manner  of  the  entiy,  as  by  breaking  open 
the  doors  of  a  house,  whether  any  person  be  in  it  at  the  time  or  not,  e^)eciaily  u  it  be 
a  dwelling  house ;  and  perhaps  also  by  any  act  of  outra^  after  the  entr^,  as  by  carry* 
in^  away  the  parties'  goods,  which  beuig  round  in  an  assize  of  novel  disseisin  will  make 
the  defendant  a  disseisor  with  force,  and  subject  him  to  fine  and  imprisonment. 
1  Hawk.  c.  64.  s.  26.    Russell,  414. 

Or 
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Or  breaks  the  door  of  tbe  house,  being  lockt.    H.  1 38. 

Or  ejects  the  possessor  with  violence.     H.  138. 

So»  if  he  enters  into  a  church  with  force.     R.  1  Sid.  101.     1  Lev.  90» 

And  one  alone  may  make  a  forcible  entry.     H.  138.  (0 

Though  it  be  an  infant,  or  feme  caoert.    Vide  Cromp.  69.  a.  b. 

So^  if  one  alone  uses  force,  all  in  company  are  guil^.     Co.  Lit  257. 
b.  (£) 

If  he  breaks  the  door,  and  enters,  though  nobody  be  within  the  house. 
IL2  Rol.2. 

So  it  shall  be  a  forcible  entiy,  if  (/)  it  be  attempted  with  force,  though 
obtained  by  intreaty. 

If  he  enters  by  force,  though  he  does  not  eject  the  owner,  nor  con- 
tinue in  possession,  (m) 

If  he  enters  by  force  to  make  a  distress  for  rent  due.  Vide  Cromp. 
69.  b.  (n) 

Or  to  take  grass,  corn,  &c.-    Vide  Dalt.  c.  126.     Cromp.  68. 

If  he  be  accompanied,  or  weaponed,  in  such  a  manner,  that  people 
may  dread  force,  though  he  does  not  use  force,  {o) 

So  it  shall  be  a  forcible  entry,  if  (p)  he  enters  with  a  multitude. 
H.  P.  C.  138. 

The 

(i)  1  Hawk,  c.  64.  8.  99. 

(k)  U  Whether  they  come  upon  the  lands  or  not.  I  Hawk.  c.  64.  s.  22.  —  2.  So, 
if  several  come  in  company  where  their  entry  is  not  lawful,  and  all  of  them,  except 
one,  enter  in  a  peaceable  manner,  and  that  one  only  uses  force,  it  is  a  forcible  entry  in 
tbem  all,  because  they  come  in  company  to  do  an  unlawful  act ;  but  it  is  otherwise 
where  one  had  a  right  of  entry,  for  there  they  only  come  to  do  a  lawful  act,  and  there- 
fore it  is  the  force  of  him  only  who  used  it  Bac.  Abr.  For.  Ent.  (B).  —  3,  And  he  who 
only  agrees  to  a  forcible  entry  made  to  his  use,  without  his  knowledge  or  privity,  is 
not  within  the  statutes,  because  he  did  not  concur  in  or  promote  the  force.  1  Hawk. 
C.  64.  s,  24. 

(/)  I.  If  one  find  a  man  out  of  his  house,  and  forcibly  withhold  him  from  returning 
to  it,  and  send  persons  to  take  peaceable  possession  of  it  in  the  party's  fdwence,  this, 
according  to  the  better  opinion,  is  a  forcible  entry.  )  Hawk.  c.  64.  s.  26.  —  2.  In 
which  book  it  is  given  as  the  author's  opinion ;  and  contrary  opinions  are  noticed,  pro- 
ceeding upon  the  ground  that  no  violence  was  done  to  the  house,  but  only  to  the  pev- 
flon  of  theparty.    Russell,  415.  . 

(m)  1.  Though  a  man  enter  peaceably,  yet  if  he  torn  the  party  out  of  possession  by 
Ibrce,  or  frighten  him  out  of  possession  by  threats,  it  is  a  forcible  entry.  Dalt.  299. 
3  Bac.  Abr.  For.  Ent.  (B).  —  2  But  threatening  to  spoil  the  party's  goods,  or  destrov 
his  cattle,  or  to  do  him  any  similar  damage,  which  is  not  personal,  if  he  will  not  quit 
the  possession,  seems  not  to  amount  to  a  forcible  entry,  l  {nst.  257.  Bro.  tit.  Duress, 
19.  16.     1  Hawk.  c.  64.  8.  28.    Russell,  416. 

(ft)  1.  Because,  though  he  does  not  claim  the  bind  itself,  yet  he  claims  a  right  and 
title  out  of  it,  which  by  the  statutes  he  is  forbid  to  assert  with  force.  5  Bac.  Abr.  For. 
Ent.  (B) — 2.  But  if  a  man  who  has  a  rent  be  resisted  from  his  distress  with  force,  this 
U  a  forcible  disseisin  of  the  rent,  for  which  he  may  recover  treble  dama^  in  an  assize, 
or  may  fine  and  imprison  the  party ;  but  he  cannot  have  a  writ  of  restitution,  for  the 
statute  does  not  give  the  justices  power  to  reeeive  the  rent,  but  jonly  the  lands  and  tene- 
ments themselves.    Ibid. 

(o)  Whenever  a  man,  either  by  his  behaviour  or  speech  at  the  time  of  his  entry, 
^^es  diose  who  are  in  possession  of  the  tenements  which  he  claims,  iust  cause  to  fear 
that  he  will  do  them  some  bodily  hurt,  if  they  will  not  give  way  to  them,  his  entry  is 
esteemed  forcible ;  whether  he  cause  such  a  terror  by  canyine  with  him  an  unusual 
munber  of  s^fervants,  or  by  arming  himself  in  such  a  manner  as  plainly  intimates  a  design 
to  back  his  pretennons  by  force,  or  by  actually  threatening  to  Kill,  maim,  or  beat,  those 
who  shall  condnue  in  [possession,  or  by  giving  out  such  speeches  as  plainly  imply  a  pur* 
pose  of  using  force  against  those  who  snail  make  aay  resistance.     1  Hawk.  c.64.  s.  27. 

(jy)  There  may  be  a  forcible  entry,  where  any  person's  wife,  children,  or  servants, 

'        Z  3  are 
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The  numbar  of  ten  makes  a  multitude :  but  what  shall  be  so^  lies  ia 
the  discretion  of  the  justices.     Co.  L.  257.  a. 

If  a  master  enters  with  an  unusual  number  of  servants.  Ck>.  L. 
257.  b. 

(A  3.)     What  not. 

But  it  shall  not  be  a  forcible  entry,  if  {q)  there  be  not  an  actual 
entry,  (r) 

So,  if  he  does  not  enter  forcibly  (s) ;  as,  if  he  opens  the  door  with 
a  key.    2  RoL  2.  {t) 

Or  enters  by  an  open  window.     2  Rol.  2. 

Or,  if  the  entry  be  without  semblance  or  force ;  as,  if  a  man  comes 
in  a  peaceable  manner,  and  entices  the  owner  out  of  possession. 

Though  he  afterwards  opens  the  door,  being  only  latched,  and  enters. 
H.  P.  C.  1S8. 

Or,  afterwards  excludes  the  owner,  by  shutting  the  door,  without 
other  force. 

Or,  if  he  takes  the  owner,  and  imprisons  him,  and  then  sends  his 
servant  peaceably  to  make  entry ;  this  is  ialse  imprisonment,  but  not 
forcible  entry. 

Or  i^  afl^r  entry,  he  cuts  com,  grass,  &c. 

Or,  if  the  entry*  be  forcible,  but  not  with  intent  to  do  wrong  there ; 
as,  if  a  man  goes  cross  th^  land  with  force,  or  a  great  company,  to 
church,  or  market,  (u) 

So,  if  a  man  enters  an  house,  to  apprehend  a  felon,  &c 

Or,  an  officer  witli  force  enters  to  do  execution. 

Or,  by  warrant  of  law. 

(B)  jForcealile  Detainer. 

(Bl.)    What  shall  be. 

Forceable  detainer  is,  when  a  man,  who  enters  peaceably,  afterwards 


are  upon  the  lands  to  preserve  the  possession ;  because  whatever  a  man  does  by  his  agents 
is  his  own  act ;  but  his  cattle  being  upon  the  ground  do  not  preserve  his  possession, 
because  they  are  not  capable  of  being  substituted  as  asents;  and  therefore  their  being 
upon  the  land  continues  no  possession.    3  Bac.  Abr.  jbor.  Ent.  (B). 

(q)  1.  A  man  who  breaks  open  the  doors  of  his  own  dwelling-house,  or  of  a  castle, 
which  IS  his  own  inheritance,  but  forcibly  detained  from  him  by  one  who  claims  the 
bore  custody  of  it,  cannot  be  guilty  of  a  forcible  entry,  or  detainer  within  these  star 
tutes]  3  Bac.  Abr.  For.  Ent.  (D).  1  Hawk.  c.  64.  s.  52.  —  S.  So  it  is  said  that  a  man 
wiU  not  be  within  the  statutes  who  forcibly  enters  into  land  in  the  possession  of  his  own 
lessee  at  will ;  but  a  quaere  is  subjoined.    Hawk.  Ibid. 

(r)  Where  a  man  has  been  in  possession  of  land  for  a  great  length  of  time  bv  a  de- 
feasiole  title,  and  a  claim  is  made  b^  him  who  has  a  right  of  entry,  the  wrongnil  pos- 
sessor, continuing  his  occupation,  will  be  punishable  for  a  forcible  entry  and  detainer ; 
because  all  his  estate  was  defeated  by  the  claim,  and  his  continuance  in  possession  after- 
wards amounts  in  the  judraient  of  law  to  a  new  entry.  1  Hawk.  P.  C.  c  64.  s.  8S.  34. 
Crom.  69.   Dalt.  c.  77.    Co.  Litt.  256. 

(i)  Regularly,  a  forcible  entry  must  be  with  a  strong  hand,  with  criminal  weapons, 
or  with  menace  of  life  or  limb :  it  must  be  lu:companiea  with  some  circumstances^  of 
actual  violence  or  terror ;  and  an  entry  which  has  no  other  foree  than  such  as  is  im- 
plied by  law  in  every  trespass,  is  not  within  the  statutes.  3  Bac  Abr.  For.  Ent.  (D) 
Dalt.  300.  «1  Hawk,  c  64.  s.  S5. 

(t)  Vide  Noy.  136, 137.    Bac.  Abr.  For.  Ent  (B).    1  Hawk.  c.  64.  s.  S6. 

(u)  1.  iHawk.  c.  64.  s.  80,  81.— s.  Without  doing  any  act  which  expressly  or 
impliedly  amounts  to  a  claim  of  the  lands.  Ibid.  —  3.  Otherwise,  if  he  make  an  actual 
claim  With  any  circumstances  of  force  or  terror.    Ibid. 

detains 
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r 

detains  his  possession  by  force ;  as,  if  he  threatens  a  corporal  damage 
to  him  who  attempts  to  enter.'    H.  P.  C.  139* 

If  he  repels  him  with  violence.  ^ 

Or  continues  the  door  shut,  when  the  justices  demand  entrance. 
H.P.C.  139. 

If  he  brings  more  arms  than  his  family  usually  has.     H.  P.  C.  139. 

Or  more  persons  than  his  usual  fiunily.     H'  139. 

Or  the  justices  find  unusual  arms  or  company  there. 

If  he  lodges  arms  or  men  at  a  neighbouring  place.    H.  P.  C.  1 39. 

If  at  the  end  of  his  term,  he  keeps  drums,  guns,  halberts,  to  oppose 
the  entry  of  the  lessor;  though  no  one  attempts  an  entry.  R.  2 
Cro.  199. 

So  it  shall  be  a  forcible  detainer,  if  a  lessee  at  will  detains  with 
force,  after  the  will  is  determined.    Vide  Cromp.  70.  b. 

Or  a  mortoigor,  after  the  mortgage  is  forfeited.    Vide  Dalt.  c.  126. 

Or  a  feoffee  of  a  disseisor,  mer  entry  or  chum  by  the  disseisee. 
Vide  Cromp.  69.  b. 

So,  if  a  lessee,  ¥dth  force,  resists  a  distress  for  rent  Vide  Cromp. 
69.  b.  70. 

Or  forestalls,  or  rescues  the  distress.    Vide  Cromp.  69*  b. 

(B2.)  Whatnot. 

But  it  is  not  a  forcible  detainer  {x\  if  a  lessee  at  will,  after  the  deter- 
mination of  the  will,  denies  possession  to  the  lessor,  when  he  demands 
it    Vide  Cromp.  70.  b. 

Or  shuts  the  door  against  the  lessor  when  he  would  enter.  Vide 
Cromp.  70.  b. 

So  it  is  not  a  forcible  detainer,  if  he  keeps  out  a  commoner,  by  force, 
upon  his  own  land.     Cro.  Car.  486. 

So,  by  the  st  8  H.  6. 9.,  any  in  possession  three  years,  by  himself 
or  any  under  whom  he  claims,  may  detain  with  force. 

And  by  the  st  31  Eliz.  ll.,  no  restitution  shall  be  ^ven  on  an  in- 
dictment of  forcible  entry,  or  detainer,  where  the  party  hath  been 
three  years  in  quiet  possession  before  the  indictment  found,  and  his  estate 
not  determined. 

But  if  A.  was  in  quiet  possession  three  years,  and  then  disseised 
by  force,  and  restored ;  he  cannot  afterwards  detain  with  force  within 
three  years  after  his  restitution:  for  his  possession  was  interrupted. 
R.Dy.  141,142. 

(C)  ISiSmtnUf  &e  action. 

An  action  lies  upon  st  15  B.  2. 2.  against  him  who  makes  a  forcible 
entry. 
So,  upon  st  8  H.  6.  9.  against  him  who  makes  a  forcible  entryi  or 


Vide  Pleader,  (2  S  20.) 


(x)  For  a  man  will  not  be  guilty  of  the  oflfence  of  forcible  detainer^  who  menly 
refiues  to  go  out  of  a  house,  and  continues  therein  in  despite  pf  another,  i  Hawk, 
c  64.  I.  so. 

Z  4r  (D)  IRemedp, 
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(D)  Urnien^,  be  )U0tice0  of  peace. 

(D  1.)    Upon  view. 

So,  by  the  st  15  R.  2. 2.  a  justice  of  peace  may  go  to  the  place,  &c. 
and  if  he  find  any  hold  forcibly,  shall  commit,  &c.  till,  convict  by  record 
of  the  justice,  they  make  fine  and  ransom. 

And  therefore,  any  justice  of  the  peace,  upon,  view  of  the  force,  may 
make  a  record  of  it,  and  commit  the  offender.     Vide  Dalt.  c  44. 

And  this,  without  a  writ  directed  to  him  to  execute  the  statute 

And,  upon  any  information,  without  a  complaint  of  the  party. 

So  every  justice  may  take  the  sheriff  and  posse  comitatusj  to  restrain 
the  force.     Vide  Dalt  c.  44. 

He  may  break  open  a  house  to  remove  the  force.     Vide  Dalt  c.  44. 

The  record  made  by  a  justice  upon  view,  shall  be  a  conviction,  and  i& 
not  traversable.     Vide  8  Co.  121.   Dalt  c.  44. 

And  ought  to  be  certified  to  B.  R.  or  the  next  assizes,  or  quarter-ses- 
sions.    Vide  Dalt  c.  44. 

And  the  party  convicted  shall  be  there  fined.    Vide  Dalt  c.  44. 

But  the  justice  himself  cannot  fine.  Dub.  Dalt  c.  44.  Vide  Sal. 
853.  ( v) 

And  if  a  defect  appears,  in  the  conviction,  to  B.R.,  it  shall  be  quashed. 
1  Sid.  156. 

(D  2.)    By  inquisition. 

So,  by  the  st  8  H.  6.  9.,  a  justice  of  peace,  whether  the  persons  be 
present  or  gone,  shall  inquire  of  such  forcible  ent^,  or  detainer :  and 
on  such  inquiry  shall  direct  warrants  to  the  shenfi^,  to  summon  indif* 
ferent  persons,  near  the  lands,  having  40^.  per  ann.  to  inquire,  &c. 

And  shall  return  20$.  the  first  day  on  each  summoned,  40^.  the  next 
day,  and  5L  the  next,  and  so  double ;  on  pain  of  20/. 

And  therefore,  every  justice  of  peace  may  make  inquisition  ujpon  a 
forcible  entry,  or  detainer. 

» 

(D  3.)    By  indictment. 

So  an  indictment  may  be  for  a  (z)  forcible  entry,  or  detainer,  before 
justices  of  peace  of  the  county  where  the  land  lies,  at  the  quarter- 
sessions. 

But  an  indictment  for  a  forcible  detainer,  ought  to  shew,  that  the 
entry  was  peaceable.     R.  2  Cro.  151.    Vide  post,  (D  4.)  Cont 


(y)  The  justices  of  peace  must  set  the  fine,  and  they  must  do  it  before  they  commit 
the  offender,  though  they  may  take  a  reasonable  time  to  consider  of  it  If  no  fine  is 
set  bv  the  justices,  and  the  offender  is.committed,  B.  R.  cannot  set  the  fine,  but  will 
quasn  the  conviction.    Str,  794.    Ld.Raym.  1514. 

(z)  If  a  forcible  entry  or  detainer  be  made  by  three  persons  or  more,  it  is  also  a  riot,, 
and  may  be  proceeded  against  as  such,  if  no  inquiry  has  before  been  made  of  the  force. 
9  Bum.    Just.  For.  Ent  and  Det.  vii. 
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(D  if.)  What  shall  be  a  good  one* 

The  indictment  ought  to  be  certain :  and  therefore,  it  ought  to  shew 
Uie  certainty  of  the  bouse  or  land  where  the  entiy  was  (a) :  for,  if  it  says, 
in  vnum  tenementuniy  it  shall  be  quashed.  2  RoL  46.    Vide  Indictment, . 
(Gl.,&c.) 

So  it  ought  to  shew,  what  estate  he  had  in  the  land  where  the  entry 
was  made  Q>) :  as,  before  the  st  21  Jac.  it  ought  to  shew  that  he  had  a 
freehold,  (c) 

And  since,  it  ought  to  say,  what  estate  he  has :  for  perhaps  he  is  only 
tenant  at  will,  {d)     Semb.  1  Sal.  260.     R.  1  Sid.  102.  \e) 

And  though  it  afterwards  says,  qtu)d  disseisivitj  it  is  not  sufficient :  for 
that  is  only  an  implication  of  a  frediold.  {f)   R.  1  Vent.  306.  (g) 

So,  possessionatus  pro  tetTninOf  is  not  sufficient,  without  saying,  for 
life,  or  for  years.     1  Vent  306.  (A) 

So  it  ought  to  say,  adtunc  exUten*  his  estate :  for,  at  the  time  of  the 
indictment,  is  not  sufficient.     R.  2  Cro.  214.  639.  (i) 

(a)  1.  The  tenement  in  which  the  entry  was  committed  must  be  described  with  con- 
▼enient  certainty ;  for  otherwise  the  defendant  will  not  know  the  particular  charge  to 
which  he  is  to  make  his  defence,  nor  will  the  justices  or  sheriff  know  how  to  restore 
the  injured  party  to  his  possession.  Russell,  419. —  2.  Thus  an  indictment  of  forcible 
entry  mto  a  tenemenif  which  may  sisnify  any  thing  whatsoever  wherein  a  man  may 
hsTe  an  estate  of  freehold,  is  not  good.  Dalt.  1 5.  2  Rol.  Abr.  46.  2  Rol.  Abr.  80.  pL  8, 
5  Leon.  102. — 3.  So  into  a  house  or  tenement.  2  Rol.  Abr.  80.  pi.  4,  5.  Rol.  Rep. 
334.  Cro.  Jac.  63.5.  Palm.  277. —  4.  Or  into  two  closes  of  meadow  or  pasture.  2  R<h. 
Abr.  81.  pi.  4.  —  5.  Or  into  a  rood,  or  half  a  rood  of  land.  Bulst.  201.  —  6.  Or  into 
certain  lands  belonging  to  such  a  house.  2  Leon.  186.  jLeon.  loi.  Bro.  tit.  For. 
Ent.  23. —  7.  Or  into  such  a  house,  without  shewing  in  what  town  it  lies.  2  Leon.  186. 
-» 8.  Or  into  a  tenement,  with  the  appurtenances,  called  Truepenny  in  D.  2  Rol. 
Abr.  80.  pi.  7.  —  9.  But  an  indictment  for  a  forcible  entry  in  domum  matuionalem 
Mtve  meuiiagium,  &c,  is  good,  for  these  are  words  equivalent,  Cro.  Jac.  633.  Palm. 
977.  —  10.  An  indictment  for  an  entry  into  a  close  called  Serjeant  Heme's  dose, 
without  adding  the  number  of  acres,  is  good ;  for  here  is  as  much  certaintv  as  is  re- 
aiured  in  ejectment. —  Bac  Abr.  For.  Ent.(E)  1  Hawk.  c.  64.  s.  31. —  u.  And  an  in* 
dictment  may  be  void  as  to  such  part  of  it  only  as  is  uncertain,  and  good  for  so  much 
at  is  certain ;  thus  an  indictment 'for  a  forcible  entry  into  a  house  and  certain  acres  of 
land,  may  be  quashed  as  to  the  land,  and  stand  good  as  to  the  house.  Bac.  Abr.  For« 
Ent  (E)    1  Hawk.  c.  64.  s.  31. 

(b)  (otherwise  it  would  be  uncertain  whether  any  one  of  the  statutes  relative  to 
forcible  entries  extended  to  the  estate  from  which  the  expulsion  was;  the  5  R.  2.  c.  7., 
the  15  R«  2.  c.  2.,  and  the  8  H.  6.  c.  9.,  extending  only  to  freehold  estates;  and  the 
SI  Jac  1.  C.15.,  extending  only  to  estates  holden  by  tenants  for  years,  tenants  by 
oopj  of  court  roll,  and  tenants  by  elegit,  statute  merchant,  and  statute  staple.  Say. 
142. 

M  Ld.  Raym.  210.    1  Salk.  260.  l  Vent.  89.  2  Keb.  495.  Hetl.  73.  Latch.  109. 

(d)  3  Salk.  169. 

(e)  But  in  an  indictment  at  common  law,  where  the  breach  of  the  public  peace  is  the 
^«t  of  the  offence,  and  the  prosecutor  is  not  entitled  to  restitution  and  damages,  it 
mpean  to  be  sufficient  to  state  only  that  the  prosecutor  was  in  possesion  of  the  pre- 
mises.    8T.R.357. 

{/)  3Sldk.  170. 

(g)  To  allege  that  the  party  was  possessed  of  a  term  of  years,  or  of  a  copyhold 
estate,  and  that  the  defendants  disseised  him ;  or  that  the  defendants  disseised  J.  S.  of 
land  Uien  and  yet  bein^  his  freehold,  is  bad,  for  it  implies  that  he  always  continued  in 
possession ;  and  if  so,  it  is  impossible  that  he  could  be  dissdsed  at  all.  1  Hawk.  c.  64. 
a.  39.    Bac  Abr.  For.  Ent.  (£> 

(A)  So  seised  and  possessed.    3  Salk.  170. 

(t)  An  indictment  cannot  warrant  a  restitution,  u^ess  it  find  that  the  party  wai 
~  at  the  tfane.    Bac.  Abr.  For.  Ent.  (E).    i  Hawk.  c.  64.  s.  3.  41.    3  Salk.  169. 

Andy 
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And,  adhtnc  et  adkuc  existen\  &c.  will  be  repugnant     Sho.  212. 

So  it  ought  to  allege  an  express  expulsion  {k) :  for  it  is  not  sufficient 
to  say,  quod  iniravit,  et  eum  disseisitum  et  expulsum  extratefmit ;  but  it 
ought  positively  to  say,  quodjuit  disseisitus.     R.  1  Sal.  260.  (/) 

An  indictment  for  a  forcible  entry  may  be  quashed  upon  motion,  be- 
fore  a  fine  is  set;  not  afterwards,  without  a  writ  of  error.     Sal.  450. 

But  an  indictment  for  a  forcible  detainer,  shall  be  good,  though  it 
does  not  shew,  whether  the  entry  was  by  force,  or  peaceably  (m) :  for 
certainty  is  only  necessary  in  the  point  charged ;  and  if  it  is  not  said, 
by  force,  it  shaU  not  be  intended.  Dub.  2  Cro.  20.  Vide  ante,  (D  3.) 
Cont  («) 

So  an  indictment  for  a  forcible  entry  is  good,  though  it  says,  adAue 
detinetf  without  shewing,  that  it  was  contra  pacem  :  for  perhaps  the  de- 
tainer was  without  force.     R.  2  Cro.  S2. 

So  it  is  sufficient  to  say,  disseisivit,  without  adding,  et  exptdit.  (o)  R. 
2  Cro.  S2.  (p) 

Quodjuit  possessionatus  pro  termino  annoruniy  without  saying,  how 
many  years.     1  Vent.  306.  (q) 

(DS.)  When  restitution  shall  be  made. 

By  the  st.  8  H.  6.  9.,  a  justice  of  peace,  if  on  inquiry,  &c.  a  forcible 
entry  or  detainer  is  found,  shall  put  the  par^  in  possession  of  the  lands 
so  entered  or  holden. 

And  the  justice  shall  make  restitution,  after  inquisition  found,  to  the 
party  ousted,  by  himself,  or  by  his  precqit  to  the  sheriffi  Per  2  J.  Ray. 
85.     Carth.  496. 

(k)  For  it  is  a  repugnancy  to  award  restitution  of  possession  to  one  who  does  not 
apDMu*  to  have  lost  it.    1  Hawk.  c.  64.  s.  41. 

(/)  Lord  Raym.  610. 

(m)  But  it  must  set  forth  an  entry,  for  otherwise  it  does  not  appear  bat  that  the  party 
has  been  always  in  possession;  in  which  case,  he  may  lawfully  detain  it  by  force. 
1  Hawk,  c,  64.  s.  40.    Bac.  Abr.  For.  Ent.  (E\ 

(fi)  1.  The  statutes  seem  to  require  that  tne  entry  should  be  laid  in  the  indictment 
tnanuforH,  or  cwn  muUiittdine  gentium  ;  but  some  have  holden,  that  equivalent  words 
will  be  sufficient,  especially  if  the  indictment  concludes  contrafomum  ttatuH  ;  but  it  is 
not  sufficient  to  say  only  that  the  party  entered  vi  et  armis;  smce  that  is  the  common 
allegation  in  every  trespass.  Cro.  Jac.  41.  Rast.  Ent.  354.  Bac.  Abr.  For.  Ent.  (E). 
Russell,  419.  —  2.  No  particular  technical  words  are  requisite  in  an  indictment  at  com- 
mon law ;  all  that  is  required  is,  that  it  should  appear  by  the  indictment  that  such  force 
and  violence  have  been  used  as  constitute  a  public  breach  of  the  peace.    8  T.  R.  368. 

(o)  Or  ^rptifi/  without  ditseiMt.    Comb.  70.  ^ 

^  (p)  1.  The  time  and  place  of  the  disseisin  must  be  sufficiently  set  forth  in  the  in* 
dicibnent;  but  it  appears  to  be  sufficient  to  state,  that  the  defendant  on  such  a  day  en- 
tered, &c.  and  disseised,  &c.  without  adding  the  words  then  and  there ;  for  it  is  the 
natural  intendment  that  the  entry  and  disseisin  both  happened  together.  Cro.  Jac.  41 . 
1  Hawk.  c. 64.  s.  48.  —  2.  A  disseisin  is  sufficiently  set  forth  by  all^;inff  that  the* 
defendant  entered,  &c.  into  such  a  tenement,  and  disseised  the  party,  wi^out  using 
the  words  '  unlawfully '  or  '  expelled,'  for  they  are  implied.    Bac.  Abr.  For.  Ent.(£). 

(9}  1.  If  a  bill,  both  for  a  forable  entry  and  forcible  detainer,  be  preferred  to  a  grand 
jury,  and  found  not  a  true  bill  as  to  the  entry  with  force^  and  a  true  bill  as  to  the  de- 
tainer, it  will  not  warrant  ^n  award  of  restitution;  but  it  is  void^  because  the  erand 
Jury  cannot  find  a  bill  true  for  part  and  false  for  a  part,  as  a  petty  jury  may.  I  Ilawk« 
c.  64.  s.  40.  —  8.  This,  however,  does  not  seem  to  a|;^Iy  to  tne  case  of  different  counts 
m  the  same  indictment^  but  only  where  the  grand  jury  find  *  a  true  bill,'  and  '  not  a 
true  bill/  upon  (fifierent  parts  of  one  and  the  same  charge.    Cowp.  383.    Russell^  488. 

So 
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So  restitution  shall  be  made  upon  an  indictment  at  the  quarter-ses* 
sions,     H.  P.  C.  1 40. 

So  B.  R.  shall  make  it  by  a  writ  to  the  sheriff  if  the  indictment  be 
removed  into  court  by  a  certiorari^  or  certificate  of  the  justice.  H.  P.  C. 
140.     VideDalt.  alSl. 

So»  justices  of  gaol-delivery,  upon  an  indictment  before  them.  Sav. 
68.  (r) 

So  re-restitution  shall  be,  where  the  indictment  is  quashed.  Sav.  68. 
2  Cro.  151.(5) 

So  restitution  shall  be  to  a  disseisor  ousted  by  the  force  of  the  dis- 
seisee.    Vide  Dalt  c  182. 

To  a  lessee,  though  the  lessor,  who  was  disseised,  thereby  opposes  it 
Vide  Dalt  c.  182. 

To  a  copyholder,  thoi^h  his  lord  opposes  it  Vide  Dalt  c.  182« 
CorU.  before  the  st  21  Jac.  15.    Dy.  14'2.  a.  in  marg. 

(D  6.)  How  made. 

A  justice  of  peace,  or  sherifi^  shall  break  open  a  house  to  make  resti-  ' 
tution.  {t)    ' 

(D70  When  not. 

But  no  writ  of  restitution  shall  be  awarded,  where  the  par^  has  pos- 
session.    Mar.  pi.  12. 

Nor,  to  an  advowson,  common,  rent,  &c.,  for  it  shall  only  be  to 
land.     Vide  Dalt  c.  44>.  (ti) 

Nor,  where  he,  who  used  force;  has  the  possession  by  operation  of 

(r^  1.  The  same  justice  or  justices  before  whom  an  indictment  of  forcible  entiv  or 
detainer  shall  be  found,  may  award  restitution;  but  no  other  justices,  except  tnose 
before  whom  the  inquest  was  found,  can  award  restitution,  unless  the  indictment  be 
removed  by  cerdorari  into  the  court  of  King's  Bench;  and  that  court,  by  the  pleni- 
tude of  its  power,  can  restore^  because  that  is  suppos^  to  be  implied  by  the  statute; 
on  the  groimd,  that  whenever  an  inferior  jurisdictiGin  is  erected,  the  superior  jurisdic- 
tion must  have  authority  to  put  it  in  execution.  —  s.  So,  if  an  incKtctment  be  fotmd 
before  the  justices  <^  the  peace  at  their  quarter-sessions,  they  have  authority  to  award 
a  writ  of  restitution,  because  the  statute  naving  given  power  to  the  iustices  or  justice 
to  reverge,  it  may  as  well  be  done  by  them  in  court  as  out  of  it.  Kussell,  4S0.  Bac. 
Abr.  For.  Ent.  (F).  —  3.  But  the  Justices  of  oyer  and  terminer,  or  general  gaol  deli- 
very, though  they  may  inouireof  tordble  entries  and  fin^  the  parties,  yet  cannot  award 
a  writ  of  restitution.    Ibia.    1  Hawk,  c  64.  s.  51. 

(#)  1.  Str.  474.  —  8.  Vide  infra.  —  3.  Though  the  party's  title  is  expired  once  the 
conviction.    Str.  474. 

(<)  1.  The  justices  or  justice  may  execute  the  writ  of  restitution  in  person,  or  ma^  . 
mike  their  prec^t  to  the  sheriff  to  do  it.  1  Hawk,  c  64.  s.  49.  —  8.  The  sheri^  if 
need  be,  mav  raise  the  power  of  the  county  to  assist  him  in  the  execution  of  the  pre- 
cept ;  and,  therefore,  if  ne  make  a  return  thereto,  that  he  could  not  make  a  restitution 
by  reason  of  resistance,  he  shall  be  amerced.  Id.  s.  S2,  —  3.  If  possession  under  a  writ 
ol  restitution  is  avoided  immediately  after  execution  by  a  fresh  force,  the  P vty  shall 
have  a  second  writ  of  restitution  without  a  new  inquisition ;  but  the  secona  wnt  must 
be  applied  for  within  a  reasonable  time.    Ld.  Raym.  488. 

(a)  Restitution  ought  only  to  be  awarded  for  the  possession  of  tenements  visible 
and  corporeal ;  for  a  man  who  has  a  risht  to  such  as  are  divinble  and  incorporeal,  as 
rent  or  commons,  cannot  be  put  out  of  possession  of  thein,  but  only  at  his  own  dection, 
by  a  fiction  of  law,  to  enable  aim  to  recover  damages  against  the  person  that  disturbs 
him  in  the  enjoyment  of  diem;  and  all  the  remedy  that  can  be  doired  against  a  force 
in  respect  to  such  possessions  is,  to  have  the  force  removed,  and  those  who  are  guilty  of 
itpunished,whichniay  bedoneby  15R.$.  c.8.  Russell,  42J.  1  Hawk*  c.64*  s.45. 
Lamb.  Inst.  153.    Co.  Litt.  Z2S. 

law; 
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law :  as,  if  a  disseisee  enters,  and  afterwards,  by  force,  ousts  his  dis* 
seisor ;  the  possession  shall  not  be  restored :  for  it  was  revested  in  the 
disseisee  by  his  entry.     Vide  Dalt  c.  132. 

Nor,  if  a  lessor  enters  by  force  upon  the  lessee,  for  a  forfeiture.  Sal. 
587. 

Nor,  to  any  other  than  him  who  was  ousted  by  force :  as,  to  his  heir. 
VideDalt  C.132.  {x) 

Or  any  abator,  after  the  death  of  the  ancestor.     Vide  Dalt.  c.  1 32. 

Nor,  if  the  party  tenders  a  traverse  to  the  inquisition.  1  Sid.  287. 
It  shall  be  stayed,  or  granted  at  discretion.  H.  P.  C.  141.  It  shall  be 
stayed.   Sal.  260.     Vide  Sal.  588.  Semb.  that  it  shall  be  stayed. 

But  it  is  said,  that  it  shall  be  granted.    Mod.  Ca.  115.  (j/) 

So,  upon  a  certiorari  delivered  to  remove  an  indictment,  it  shall  be 
stayed.     H.P.C.  Ul.  (») 

Or,  if  the  indictment  appears  insufficient.     H.  P.  C.  140.  (a) 

And  in  such  case,  restitution  granted  may  be  stayed  before  execution. 
H.  P.  C.  140.  (b) 

9 

(x)  And  restitution  is  to  be  aivarded  only  to  him  who  is  found  by  the  indictment  to 
have  been  put  out  of  the  actual  possession,  and  not  to  one  who  was  oniy  seised  in  law. 
Lamb.  Inst.  1 53.    Dalt.  c.  S3. 

{t()  1.  If  the  defendant  tender  a  traverse  of  the  force,  which  must  be  in  writing;,  no 
jrestitution  ou^t  to  be  till  such  traverse  be  tried ;  in  order  to  whieh,  the  justice  before 
whom  the  indictment  is  found  ought  to  award  a  venire  for  a  jury ;  but  if  such  jury  find 
so  much  of  the  indictment  to  be  true  as  will  warrant  a  restitution,  it  will  be  sufficient, 
though  they  find  the  other  part  of  it  to  be  false.  Bac.  Abr.  Eor.  Ent.  (G).  1  Hawk, 
c.  64.  s.  58, 59.  2  Salk.  588.  —  2.  Where  the  defendant  pleads  three  years*  possession 
in  stay  of  restitution,  according  to  31  Eliz.  c.  1 1.,  and  it  is  found  against  him,  he  must 
pay  costs.    Ld.  Raym.  1036. 

(s)  Upon  the  removal  of  the  proceedings  into  the  coiift  of  King's  Bench  by  certio^ 
rari,  that  court  may  award  a  restitution  mscretionallv ;  and  will  so  award,  unless  the 
defendant  plead  very  soon,  and  take  notice  of  trial  within  the  term.    C.  J.  Hardw.  174. 

(a)  Where  a  conviction  of  a  forcible  entry  was  quashed  in  that  court  for  uncertain- 
ty, but  the  restitution  was  opposed  upon  an  affidavit  that  the  party's  title,  which  was 
by  lease,  was  expired  suice  the  conviction ;  the  court  said,  that  they  had  no  discretion- 
ary power  in  this  case,  but  were  bound  to  award  restitution  on  quashing  the  convie^ 
tion.     1  Str.  474. 

(6)  1.  The  same  justices  who  have  awarded  a  restitution  on  an  indictment  of  forcible 
entry,  &c.  or  any  two  or  one  of  them,  may  afterwards  supersede  such  restitution  upon 
an  insufficiency  in  the  indictment  appearing  unto  them ;  but  no  other  justices  or  court 
whatsoever  have  such  power,  except  the  court  of  King's  Bench ;  a  certiorari  from 
whence  wholly  closes  the  hands  of  the  justices  of  peace,  and  avoids  any  restitution 
which  is  executed  after  its  teste,  but  does  not  bring  tne  justices  into  contempt  without 
notice.  Bac.  Abr.  For.Ent.  (G).  1  Hawk.  c.  64.  s.6l,  62.  —  2.  The  court  of  Kill's 
Bench  has  such  a  discretionary  power  over  these  matters,  from  an  equitable  construc- 
tion of  the  statutes,  that  if  a  restitution  shall  appear  to  have  been  illegally  awarded  or 
executed,  that  court  may  set  it  aside,  and  grant  a  re-restitution  to  the  defendant.  But 
a  defendant  cannot  in  any  case  whatsoever  ex  rigore  juris  demand  a  restitution,  either 
upon  the  quashing  of  the  indictment,  or  a  verdict  found  for  him  on  a  traverse  thereof, 
&c.  for  the  power  of  granting  a  restitution  is  vested  in  the  King's  Bench  only  by  an 
equitable  construction  of  the  general  words  of  the  statutes,  and  is  not  expressly  given 
by  those  statutes,  and  is  never  made  use  of  bv  that  court  but  when,  upon  consideration 
of  the  whole  circumstances  of  the  case,  the  defendant  sh^  appear  to  have  some  right 
to  the  tenements,  the  possession  whereof  he  lost  by  the  restitution  granted  to  the  pro- 
secutor. Bac.  Ibid.  Hawk.  Id.  s.  €5,  64,  65.  —  3.  The  court  of  King's  Bench  has  been 
so  favourable  to  one  who,  upon  his  traverse  of  an  indictment  upon  the  statute  being 
found  for  him,  has  appeared  to  have  been  tmjustly  put  out  of  his  possession,  that  they 
have  awarded  him  a  restitution,  notwithstanding  it  nas  been  shewn  to  the  court  that,^ 
since  the  restitution  granted  upon  the  indictment,  a  stranger  has  recovered  the  posses- 
9011  of  the  same  lana  in  the  lord's  court,    Bac.  Abr.  Ibid    Hawk.  Id.  s..  66. 

So 
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So  restitution  shall  not  .be,  after  a  convicdon  by  a  justice  upon  his 
view.     1  Vent.  308. 

Nor,  by  justices  of  assize,  gaol-delivery,  or  justices  of  peace ;  if  the 
indictment  was  not  found  b^ore  them.  H.  P.  C.  140.  Vide  Dalt- 
c.  44.  19K 

So  restitution  shall  not  be,  unless  inunediately;  not  four  or  five  years 
afterwards.     R.  Carth.  496.  (c) 

Nor,  by  st.  {d)  31  El.  11.  If  by  plea  it  appears,  that  the  party  had 
possession  for  three  years  before  the  inquisition  found.  R.  Ray.  85.  {e) 
Sal.  260.  (/) 

Though  the  plea  does  not  shew,  how  he  was  possessed.  R.  Ray.  85. 
1  Sid.  149.  {g) 

(D  8.)  Suppression  of  riots  : —  What  shall  be  a  riot. 

A  riot  ( A)  is,  (/)  when  three  or  more  assemble,  and  do  an  unlawful 
act.     H.  P.  C.  137.     Vide  3  Inst.  176. 

As,  if  they  make  a  battery  upon  another.     3  Inst.  176. 

Hunt  in  his  park,  chase,  warren,  &c.     3  Inst.  176. 

Enter  upon  his  possession,  or  destroy  his  pom,  herbs,  goo^,  &c. 
S  Inst.  176. 

So  if  three  or  more  assemble  to  do  a  lawful  act  in  an  unlawful  man- 
tier  :  as,  to  abate  a  nusance,  and  they  do  it  with  threats,  and  boisterous 
behaviour.     Vide  Dalt.  c.  137. 

(c)  3  Salk.  313. 

(d)  s  H.  6.  c  9. 

(e)  LcL  Raym.  440. 

(/)  In  the  construction  of  which  it  has  been  holden,  that  such  possession  must 
have  continued  without  interruption  during  three  whole  years  before  the  indictment. 
Bac.  Abr.  For.  Ent.  (G).     l  Hawk.  c.  64.  s.  53. 

(g)  1.  Because,  not  the  Hile  but  the  pouesnon  only,  is  material.  I  Hawk.  c.  54. 
8.  S6. —  2.  It  is  saidy  that  the  three  years'  possession  must  be  of  a  lawful  estate;  and 
therefore  that  a  disseisor  can  in  no  case  justify  a  forcible  entry  or  detainer  against  the 
disseisee  having  a  rifht  of  entry,  as  it  seems  that  he  may  against  a  stranger,  or  even 
Mixnst  the  disseisee  having  by  lus  laches  lost  his  right  of  entry.  Bac?.  Abr.  For.  Ent. 
(Gi     1  Hawk.  c.  64.  s.  54. 

(h)  The  distinction  between  a  riot,  a  rout,  and  an  unlatvful  assembly,  seems,  at 
common,  law  to  be  this.  A  riot  is  a  tumultuous  meeting  of  persons  upon  some  pur- 
pose which  they  actually  execute  with  violence.  A  rout  is  a  similar  meetine  upon  a 
purpose  which,  if  executed,  would  make  them  rioters,  and  which  they  actuuly  make 
a  motion  to  execute.  An  unlawful  assembly  is  a  mere  assembly  of  persons  upon  a  pur- 
pose which,  if  executed,  would  make  them  rioters ;  but  which  they  do  not  execute, 
nor  make  any  motion  to  execute.  1  Hawk.  c.  65.  s.  I.  8.  9.  3  Inst.  176.  4  Blk. 
Com.  146.    Russell,  350. 

(t)  1.  A  riot  is  a  tumultuous  disturbance  of  thepeaceby  three  persons  or  more,  assem-* 
bling  together  of  their  own  authority;  with  an  mtent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a  pri- 
vate nature,  and  afterwards  actually  executing  the  same,  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people,  whether  the  act  intended  were  of  itself  lawful  or 
imlawfid.  1  Hawk,  c  65,  s.  1.  Russell,  350.  —  2.  This  description,  says  Mr.  Russell, 
is  submitted  as  that  which  would  probably  be  deemed  most  correct  at  the  present 
time;  though  it  is  observable,  that  riot  has  been  described  difierently  by  high  au- 
thority ;  for  Holt  C.  J.  is  reported  to  have  said,  *  the  books  are  obscure  in  the  defi- 
nition of  riots.'  I  take  it,  it  is  not  necessary  to  say  they  assembled  for  that  purpose, 
but  there  must  be  an  unlawful  assembly ;  and  as  to  what  act  will  make  a  riot,  or 
trespass,  such  an  act  as  will  make  a  trespass  will  make  a  riot.  If  a  number  of  men 
assemble  with  arms,  tn  terrorem  popuU,  though  no  act  is  done,  it  is  a  riot.  If  three 
come  out  of  an  alehouse,  and  go  armed,  it  is  a  riot.     1 1  Mod.  116. 

To 
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To  ride  to  market,  &c.  and  they  do  it  in  harness^  &c.  Vide  Dalt. 
c  138. 

If  a  man,  upon  menaces  made  to  him,  assembles  a  company  to  go 
with  him  for  Ins  defence.     Vide  Dak.  c.  1 87. 

If  he  enters  land  to  which  he  has  title,  with  numbers,  and  in  a  forci- 
ble (k)  manner.     Vide  Dalt  c.  138.  (/) 

If  he  rides  Skimmington  in  a  tumultuous  manner.     R.  3  Keb.  579* 

If  an  assembly  be  upon  an  unlawful  occasion,  and  he  who  comes 
upon  a  lawfiil  causey  joms  in  an  affiny  which  happens,  he  may  be  a 
rioter.  Mod.  Ca.  43.  (m)  For  where  the  assembly  was  unlawful,  *the 
act  of  one  shall  be  imputed  to  all.     Per  Holt,  Sal.  595. 

So,  if  in  a  journey,  the  company  beat  a  stranger  riding  or  the  road, 
it  will  be  a  riot  in  all  who  act:  for  when  the  quarrel  began,  it  began  to 
be  an  unlawful  assembly  (n)  R.  Sal.  595.  (p) 


{k)  1.  It  seems  to  be  clearly  agreed,  that  in  eveiy  riot  there  must  be  some  drcurn* 
stances  either  of  actual  force  or  violence,  or  at  least  of  an  apparent  tendency  thereto,  as 
are  naturally  apt  to  strfte  a  terror  into  Uie  people ;  as  the  shew  of  annour,  threatening 
speeches,  or  turbulent  gestures;  for  every  such  offence  must  be  laid  to  be  done 
til  terrorempoptUL  Russell,  35S.  1  UawL  c.  65*  s.  5.  —  2.  But  it  is  not  necessary  in 
order  to  constitute  this  crime,  that  personal  violence  should  have  been  committed. 
8  Camp.  369. 

(/)  It  seems  to  be  agreed,  that  the  injury  or  grievance  complained  o(  and  intended 


to  be  revenged  or  remedied  by  a  riotous  assemblv,  must  relate  to  some  private  quarrri 
only  ;  as  the  enclosing  of  lands  in  which  the  inhabitants  of  a  town  claim  a  right  of 
common,  or  gaining  the  possession  of  tenements,  the  title  whereof  is  in  dispute,  or  such 
like  matters  relating  to  the  interest  or  disputes  of  particular  persons,  in  no  way  con- 
cerning the  public.  For  the  proceeding  of  a  riotous  assembly  on  a  public  or  general 
account,  as  to  redress  grievances,  pull  Sown  inclosures,  or  to  reform  religion,  and  also 
KsUting  the  kind's  forces,  if  sent  to  keq;>  the  peace,  may  amount  to  overt  acts  of  hidi 
treason  by  levying  war  against  the  king.  Russcdl,  352.  4  Blk.  Com. '147.  l  Hawk. 
C.  65.  s.  6. 

Sm)  1.  If  any  person,  seeing  others  actually  enmed  in  a  riot,  joins  himself  to  them,  . 
I  assists  them  therein,  he  is  as  much  a  rioter  as  if  ne  had  at  first  assembled  with  them 
for  the  same  purpose,  inasmuch  as  he  has  no  pretence  that  he  came  innocently  into  die 
company,  but  appearstohavejoinedhimself  to  them  with  an  intention  of  seconding  them 
in  the  execution  of  their  unlawful  enterprise ;  and  it  would  be  endless  as  well  as  super- 
fluous, to  examine  whether  every  particular  person,  engaged  in  a  riot,  were  in  truth  one 
of  the  fint  assembly,  or  actually  had  a  previous  knowledge  of  the  desig[n.  Russdl,  35  S, 
I  HawL  c.  65,  s.  3. —  9.  And  the  law  is,  that  if  any  person  encourages,  or  promotes,  or 
takes  ptft  in  riots,  whether  by  words,  si^s,  or  gestures,  or  by  wearing  the  badge  or  ensien 
of  the  rioters,  he  u  himself  to  be  considered  a  rioter;  for  m  this  case  all  are  prindpus. 
9  Camp.  370.    Vide  4  Burr.  9073.    1  Hale,  463. 

(ft)  1.  Women  are  punishable  as  rioters,  but  infants  under  the  a^  of  discretion  are 
not.  1  Hawk,  c  65.  s.  14.  —  2.  But  infants  of  years  of  discretion  are  punishable; 
and  though  under  the  age  of  eighteen,  need  not  appear  by  guardian,  but  may  appear 
by  attorney,    hd,  Raym.  1284. 

(o)  By  St.  1  G.  1.  St.  2.  c  5.,  commonly  called  the  RkiJct^  and  indtuled  '^  An  act 
for  preventing  tumults  and  riotous  assemblies,  and  for  the  more  speedy  and^  eflectnal 
pumdung  die  rioters,'*  s.  1.^  after  reciting,  that  **  whereas  of  late  many  rebellious  riott 
and  tumults  have  been  in  divers  parts  ofthis  kingdom,  to  the  disturbance  of  the  public 
peace,  and  the  endangering  of  his  majesty's  person  and  government,  and  the  same  are 
yet  continued  and  fomented  by  persons  dfsafncted  to  his  majesty,  presuming  so  to  do, 
for  that  the  punishments  provided  by  the  laws  now  in  being  are  not  adequate  to  such 
heinous  offences ;  and  by  such  rioters  his  majesty  and  his  administration  have  been 
most  maliciously  and  falsely  traduced,  with  an  intent  to  raise  divirions,  and  to  alienate 
the  affections  of  the  people  from  his  majesty :  therefore  for  the  oreventing  and  sup- 
pressing of  such  riots  and  tumults,  and  for  the  more  speedy  and  effectual  punishing  the 
offenders  therein ;"  enacts,  **  that  if  any  persons,  to  the  number  of  twelve  or  more, 
being  unlawfuDy,  riotously,  and  tumultuously  assembled  together,  to  the  disturbance  of 
the  public  peace,  at  any  time  afler  the  last  day  of  July,  in  the  year  of  our  Lord  1715, 
and  bang  required  or  commanded  by  any  one  or  more  justice  or  justices  of  the  peace, 

9  or 
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or  by  the  sheriff  of  the  county,  or  his  under  sherifl^  or  by  the  mayor,  beiliff  or  bulifls, 
or  other  head  officer,  or  justice  of  the  peace  of  any  city  or  town  corporate,  where 
such  assembly  shall  be,  by  proclamation  to  be  made  in  the  kins's  name,  in  the  form 
hereinafter  directed,  to  msperse  themsdves,  and  peaceably  to  depart  to  their  habita- 
tions, or  to  their  lawful  business,  shall,  to  the  number  of  twelye  Or  more  (notwithstanding 
sudi  proclamation  made)  unlawfully,  riotously,  and  tumultuously  remain  or  continue  t<^ 
eether  by  the  space  of  one  hour  after  such  command  or  request  made  by  proclamation, 
Uiat  then  such  continuing  together  to  the  number  of  twelve  or  more,  after  such  com* 
mand  or  request  made  by  proclamation,  shall  be  adjudged  felony  vrithoot  benefit  of 
clergy,  and  the  offenders  therdn  shall  be  adjudged  felons,  and  shall  sofier  death  as  in 
case  of  felony  without  benefit  of  deny." 

$  9.  **  That  the  order  and  form  ofthe  proclamations  that  shall  be.made  by  the  au- 
thority of  this  act,  shall  be  as  hereafter  followeth ;  (that  is  to  say)  the  justice  of  the 
peace,  or  other  person  authorised  by  this  act  to  make  the  sud  proclamation,  shall, 
among  the  said  rioters,  or  as  near  to  diem  as  he  can  safely  come,  with  a  loud  voice 
command,  or  cause  to  be  commanded  silence  to  be  while  proclamation  is  making,  and 
after  that,  shall  openly  and  with  loud  voice  make  or  cause  to  be  made  proclamation  in 
these  words,  or  like  in  effect : 

**  Our  sovereim  lord  the  king  chargeth  and  commandeth  ^  persons,  bemg  assembled, 
immediately  to  msperse  themselves,  and  peaceably  to  depart  to  their  habitations,  or  to 
their  lawfiil  business,  Apon  the  pains  contained  in  the  act  made  in  the  first  year  of  king 
Geoige,  for  presenting  tumults  and  riotous  assemblies.    God  save  the  king. 

"  And  every  such  Justice  and  justices  of  the  peace,  sheriff  under-sherifl^  mayor, 
bailiC  and  other  head  officer  afomaid,  within  tne  limits  of  their  reroective  Juris- 
^ctions,  are  hereby  authorised,  empowered  and  required,  on  notice  or  knowledge  of 
any  such  unlawful,  riotous,  and  tumultuous  assembly,  to  resort  to  the  place  wnere 
such  unlawful,  riotous,  and  tumultuous  assembly  shall  be,  of  penons  to  the  number  of 
twelve  or  more,  and  there  to  make  or  cause  to  be  made  proclamation  in  manner  afore- 


$  5.  ^  And  if  such  persons  so  unlawfully,  riotously,  and  tumultuously  assembled, 

or  twelve  or  more  of  them,  after  proclamation  made  in  manner  aforesaid,  shall  con* 

tinue  together,  and  not  disperse  themselves  within  one  hour,  that  then  it  shall  and  may 

be  lawfiu  to  and  for  every  lustice  of  the  peace,  sherifl^  or  under-^eriff  of  the  county, 

where  such  assembly  shall  be,  and  also  to  and  for  eveiy  high  or  petty  constable,  and 

other  peace  officer  within  such  county,  and  also  to  and  tor  eveiy  mayor,  justice  of  die 

peace,  sherifi^  bailiff  and  other  hmd  officer,   high  or  petty  constable^  and  other 

peace  officer  of  any  city  or  town  corporate  where  such  assembly  shall  be,  and  to  and 

for  such  odier  person  and  persons  as  shall  be  conunanded  to  be  assis^off  unto  any 

sudi  justice  of  the  peace,  sheri£^  or  under-sheri^  mayor,  baili^  or  other  head  officer 

aforesaid  (who  are  hereby  authinised  and  empowered  to  command  all  his  majes^t 

subjects  of  age  and  atality  to  be  assisting  to  them  therein)  to  seiae  and  apprehend, 

and  they  are  hereby  required  to  seize  and  apprehend  such  persons  so  unlawfully, 

riotously,  and  tunmltuously  continuing  together  after  proclamation  made  as  afbi^ 

said,  and  forthwith  to  carry  the  persons  so  apprehended  before  one  or  more  of 

his  majesty's  justices  of  the  peace  of  the  county  or  {^ace  where  such  person  shall 

be  so  apprdiended,  in  order  to  thebr  bdng  proceeded  agakist  for  such  their  ofienoct 

according  to  law ;  and  if  tilie  person^  so  unlawful^y,  riotously,  and  tumultuously 

assembled,  or  any  of  them,  shall  hi^ipen  to  be  killed,  maimed,  or  hurt,  in  tfaa 

dispersing^  seizing,  or  i^rehending,  or  endeavourina  to  Asperse,  seiie.  Or  iV>pre- 

,hend  them,  by  reason  of  mdr  reristing  the  penons  so  Aspersing,  seizing,  or  arorehtiMU 

iiw,  or  endeavoumur  to  disperse,  sdze,  or  apprehend  them,  that  then  every  such  justica 

ofdie  peace,  sheri^  ullde9^shmfl^  mayor,  bailiff  head  officer,  high  or  petty  constable, 

or  other  oeace  officer,  and  all  and  singular  persons,  being  aicfing  or  assisting  to  diem, 

or  any  of  them,  shall  be  ftet^  dischu)^  and  indemnified,  as  well  against  the  king's 

majesty,  his  heirs  and  successors,  as  agamst  all  and  every  other  penon  and  persons,  o( 

for,  or  concerning  the  killing,  maiming,  or  hurting  of  any  such  person  or  persons,  so 

mlawfhUy,  riotously,  and  tumultuously  assemblra,  that  shall  happen  to  be  so  killad, 

maimed  or  hurt,  as  aforesaid.'* 

{  4.  And  **  a  any  persons  unlawfully,  riotously,  and  tumultuously  assembled  together 
to  die  disturbance  of  the  public  peace,  shall  unlawfiilly,  and  with  moe  demolish  or  pull 
down,  or  beon  to  demolish  or  pull  down  any  chureh  or  chi^iel,  or  any  bdSlding  for  re- 
liflous  worsmp,  certified  and  reristered  accordina  to  the  statute  made  in  the  mat  year 
ofthe  resgn  of  the  late.  King  Wuliam  and  Queen  Mary,  intituled.  An  act  for  exempting 
their  majesties'  protestant  subjects  dissenting  from  the  diurch  of  England,  from  the 
penalties  of  certain  laws,'  or  any  dwdling-house,  bam,  stable,  or  other  outJiouse,  that 
then  etery  sudi  demolishing,  or  pullmg  dbwn,  or  beginning  to  demolish,  or  pull  down, 

shall 
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shall  be  adjudged  felony  without  benefit  of  dem,  and  the  ofienden  ther^  ahail  be 
adjudged  felons,  and  shaU  suffer  death  as  in  case  oTfelony,  without  benefit  of  clergy." 

J\  5.  Provides,  **  that  if  any  person  or  persons  do,  or  shall,  with  force  and  atms, 
fully  and  knowingly  oppose,  obstruct,  or  in  any  manner  wilfully  and  knowingly  lett» 
hinder,  or  hurt  any  person  or  persons  that  shall  begin  to  proclaim,  or  go  to  proclaim 
according  to  the  proclamation  hereby  directed  to  be  made,  wherebv  such  proclamation 
shall  not  be  made,  that  then  every  such  opposing,  obstructing,  letting,  hindring,  or 
hurting  such  person  or  persons,  so  besinning  or  gom^  to  make  such  proclamation,  as 
aforesaid,  shall  be  adjudged  felony  witnout  benefit  oi  clergy,  and  the  o&nders  therein 
shall  be  adjudged  felons,  and  shall  suffer  death  as  in  case  of  felony,  without  benefit  of 
clergy ;  and  that  also  every  such  person  or  persons  so  being  unlawfully,  riotously,  and 
tumultuously  assembled,  to  the  number  of  twelve,  as  aforesaid,  or  more,  to  whom  pro- 
clamation should  or  ought  to  have  been  made  if  the  same  had  not  been  hindred,  as 
aforesaid,  shall  likewise,  m  case  they  or  any  of  them,  to  the  number  of  twelve  or  more, 
shall  continue  together,  and  not  disperse  tnemselves  within  one  hour  after  such  lett  or 
hindrance  so  made,  having  knowleclse  of  such  lett  or  hindrance  so  made,  shall  be 
adjudged  felons,  and  shall  suffer  death  as  in  case  of  felony,  without  benefit  of  dei^." 

§  6.  Enacts,  "  that  i£  after  the  said  last  day  of  July,  1715,  any  such  churdi  or 
chapel,  or  any  such  buildine  for  religious  worship,  or  any  such  dwelling-house,  bam, 
stalue,  or  other  out-house,  snail  be  demolished  or  pulled  down  wholly,  or  in  part,  by 
any  persons  so  unlawfiilly,  riotously,  and  tumultuously  assembled,  that  then,  in  case 
such  diurch,  chapel,  building  for  religious  worship,  dwelling-house,  bam,  stable,  or 
out-house,  shall  be  out  of  any  city  or  town,  that  is  either  a  county  of  itself,  or  is  not 
within  any  hundred,  that  then  the  inhabitants  of  the  hundred  in  which  such  damage 
-   shall -be  done^  shall  be  liable  to  yield  damages  to  the  person  or  persons  injured  and 
damnified  by  such  demolishing  or  pulling  down  wholly,  or  in  part;  and  such  damages 
shall  and  may  be  recovered  by  action  to  be  brought  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  (wherein  no  essoign,  protection,  or  wager  of  law,  or  any  im- 
parlance shall  be  allowed)  by  the  person  or  persons  damnified  thereby,  against  any  two 
or  more  of  the  inhabitants  of  such  hundred,  such  action  for  damages  to  any  church  or 
chapel  to  be  brought  in  the  name  of  the  rector,  vicar,  or  curate  of  such  church  or 
chapel  that  shall  be  so  damnified,  in  tmst  for  applying  the  damages  to  be  recovered  in 
rebuilding  or  repiurin^  such  church  or  chapel ;  ana  tlut  judgment  being  raven  for  the 
plaintiff  or  pliuntifis  m  such  action,  the  damages  so  to  be  recovered  shall,  at  the  re- 
quest of  such  plaintiff  or  plaintifis,  his  or  their  executors  or  administrators,  be  raised 
and  levied  on  the  inhabitants  of  such  hundred,  and  paid  to  such  plaintiff  or  plaintifis, 
in  such  manner  and  form,  and  by  such  ways  and  means,  as  are  provided  by  the  statute 
made  in  the  seven-and-twentieth  year  of  tne  reign  of  Queen  Elizabeth,  for  reimbursing 
the  person  or  persons  on  whom  any  money  recovered  against  any  hundred  by  anv 
party  robbed,  shall  be  levied :  and  in  case  any  such  church,  chapel,  building  for  reh- 
gious  worship,  dwelling-house,  bam,  stable,  or  out-house,  so  damnified,  shall  be  in  any 
city  or  town  diat  is  either  a  county  of  itself,  or  is  not  within  any  hundred,  that  then 
such  damages  shall  and  may  be  recovered  by  action  to  be  brought  in  manner  aforesud 
(wherdn  no  essoign,  protection,  or  waser  of  law,  or  any  imparlance  shall  be  allowed) 
ittainst  two  or  more  inhabitants  of  such  city,  or  town ;  and  judgment  being  siven  for 
the  plaintiff  or  plaintiffi  in  such  action,  the  damages  so  to  be  recovered  sha&,  at  the 
request  of  such  plaintiff- or  plaintifis,  his  or  their  executors  or  administrators,  made  to 
the  justices  of  tne  peace  of  such  city  or  town  at  any  quarter  sessions  to  be  holden  for 
the  said  city  or  town,  be  raised  and  levied  on  the  inhabitants  of  such  city  or  town,  and 
paid  to  sued  plaintiff  or  plaintiffi,  in  such  manner  and  form,  and  by  such  ways  and 
means,  as  are  provided  by  the  said  statute  made  in  the  seven-and-twentieth  year  of  the 
rdgn  of  Queen  Elizabeth,  for  reimbursing  the  person  or  persons  on  whom  any  money 
recovered  against  any  hundred  by  any  party  robbed,  shall  be  levied.'* 

§  7.  Enacts,  **  that  this  act  shall  be  openly  read  at  every  quarter  sessions,  and  at 
every  leet  or  law  day." 

§  8.  Provides,  **  that  no  person  or  persons  shall  be  prosecuted  by  virtue  of  this  act, 
for  any  ofience  or  offences  committed  contrary  to  the  same,  unless  such  prosecution  be 
commenced  within  twelve  months  after  the  offence  committed." 

jS  9.  Enacts,  '*  that  the  sheriffs  and  their  deputies,  stewards  and  their  deputies, 
bauies  of  regalities  and  their  deputies,  magistrates  of  royal  burroughs,  and  all  other 
inferior  judges  and  magbtrates,  and  also  aU  high  and  petty  constables,  or  otho*  peace 
officers,  of  any  county,  stewartry,  city  or  town,  wittun  that  part  of  Great  Britain 
called  Scotland,  shall  have  the  same  powers  and  authority  for  putting  this  present  act 
in  execution  within  Scotland,  as  the  justices  of  the  peace  and  other  magistrates  afore- 
said, respectively  have  by  virtue  of  this  act,  within  and  for  the  other  parts  of  this  king- 
dom ;  and  that  all  and  every  person  and  persons  irho  shall  at  any  time  be  conVict^  of 
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any  the  oflbaees  afbremeationedy  within  that  part  of  Great 'BKtain  called  Scotland, 
shall  for  every  such  offence  incur  and  suffer  the  pain  of  death,  and  confiscation  of 
moveables :  and  also  that  all  prosecutions  for  repairing  the  damages  of  any  church  or 
diapel,  or  any  building  for  rehgious  worship,  or  any  dwelling-house,  bam,  stable,  or  out- 
house, which  shall  be  demolished  or  pulled  down  in  whole,  or  in  part,  within  Scotland^ 
by  any  persons  unlawfully,  riotously,  or  tumultuously  assembled,  shcdl  and  may  be  re- 
covered by  sunmiar  action,  at  the  instance  of  the  party  aggrieved,  his  or  her  neirs  or 
executors,  against  the  county,  stewartry,  city  or  burrough  respectively,  where  such  dis- 
orders shall  happen,  the  magistrates  being  summoned  in  the  ordinary  form,  and  the 
several  counties  and  stewartries  called  by  edictal  citation  at  the  market-cross  of  the 
head  burrough  of  such  county  or  stewartry  respectively,  and  that  in  general,  without 
mentioning  their  names  and  designations.' 

$  10.  Provides,  '  that  this  act  shall  extend  to  all  places  for  religious  worship,  in  that 
part  of  Great  Britain  called  Scotland,  which  are  tolerated  by  law,  and  where  his 
majesty  King  Geoige,  the  Prince  and  Pnncess  of  Wales^  and  their  issue,  are  prayed  for 
in  express  words.' 

By  St.  52  G.  J.  c.  130.  reciting  the  above  act,  the  9  G.  1.  c  22.,  the  9  G.  5.  c.  29., 
the  41  G.  5.  c  24.  and  the  43  G.  3.  c.  58.  and  stating  that  it  was  expedient  and  neces- 
sary that  more  efiectual  provisions  should  be  made  fon  the  protection  of  property  not 
^thin  the  provisions  of  the  said  acts,  makes  the  burning  certain  buildings,  &c.  used 
for  manu&ctories,  a  capital  ofience,  and  enacts,  by  s.  2.,  that  if  any  person  or  persons, 
unlawfully,  riotously,  and  tumultuously  assembled  together  in  disturbance  of  the  pub- 
Ec  peace,  shall  unlawfully  and  with  force  demolish  or  pull  down,  or  begin  to  demolish 
or  pull  down,  any  erection  and  building  or  engine  wnich  shall  be  used  or  employed 
in  the  carrying  on  or  conducting  of  aiw  trade  or  manufactory,  or  any  branch  or  depart- 
ment of  any  trade  or  manufactory  of  goods,  wares,  or  merchandise,  of  any  Idnd  or 
ciescription  whatsoever,  or  in  which  any  eoods,  wares,  or  merchandises,  shall  be  ware- 
housed or  deposited,  that  then  every  such  demolishing  or  pulling  down,  or  beginning 
to  demolish  or  puU  down,  shall  be  adjudged  felony  without  benefit  of  cler^. 

By  39  G.  3.  c  79.  8.  1.  after  reciting  that  a  traitorous  conspiracy  hSk  long  been 
earned  on  in  conjunction  with  the  persons  exercising  the  powers  of  government  in 
France,  to  overturn  the  laws  and  government  in  Ureat  Britain  and  Ireland,  it  is 
enacted,  that  all  societies  calling  themselves  United  Englishmen,  United  Scotchmen 
United  Irishmen,  and  United  Bntons,  and  the  society  commonly  called  the  London 
Corresponding  Society,  and  all  other  Corresponding  Societies  of  any  other  city,  town, 
or  place,  shalTbe  suppressed  and  prohibited.     , 

^  2..  And  all  the  said  societies,  and  every  other  society,  the  members  whereof  shall 
accordim^  to  the  rules  thereof,  or  to  any  agreement  for  that  purpose,  be  required  or 
admittea  to  take  any  oath  or  engagement  deemed  unlawfiil  witnin  the  meanins  of 
97  G.  3.  c.  123. '  for  more  effectuuly  preventing  the  administering  or  taking  of  unlaw- 
fiil oathsy'  or  taking  any  oath  not  authorised  by  law ;  and  every  society,  the  members 
whereof  shall  take,  subscribe,  or  assent  to  any  test  or  declaration  not  required  by 
law,  or  not  authorised  in  manner  hereinafter  mentioned,  and  every  society  of  which 
the  names  of  the  members  or  of  any  of  them,  shall  be  kept  secret  from  the  society  at 
large;  or  which  shall  have  any  committee  or  select  body  so  chosen  or  appointed,  that 
the  members  constituting  the  same  shall  not  be  known  by  the  society  at  large  to  be 
such  members,  or  which  shall  have  any  president,  treasurer,  secretary,  dele^te,  or  other 
officer  so  appointed,  that  such  appointment  shall  not  be  known  to  the  society  at  large, 
or  where  the  names  of  all  the  members,  and  of  all  committees  or  select  bodies  of  mem- 
bers, and  of  all  presidents  and  other  officers,  shall  not  be  entered  in  a  book  to.be 
kq>t  for  that  puipose,  and  to  be  open  to  the  inspection  of  all  the'  members  of  such 
society ;  and  every  society  composed  of  different  divisions,  or  different  parts  acting 
separately  from  each  other,  or  of  which  any  pait  shall  have  a  separate  and  distinct 
presideat,  &c  or  other  officer  appointed  by  or  for  such  part,  or  to  act  as  an  officer 
for  such  part,  shall  be  deemed  unlawfiil  combinations  and  confederacies ;  and  every 
person  woo  shall  become  a  member  of  any  such  society,  or  being  a  member,  shall  act 
as  a  member,  or  directly  or  indirectly  maintain  correspondence  or  intercourse  with 
any  such  society,  or  any  division,  committee,  officer,  or  member  thereof,  /or  who  shall 
by  contribution  of  money,  or  otherwise,  aid  or  support  such  society,  or  any  member 
or  officer  thereof,  shall  be  deemed  guilty  of  an  unlawfiil  combination  and  confederacy. 

^  3.  Provided  nevertheless,  that  nothing  herein  shall  extend  to  any  declaration 
taaen,  subscribed,  or  assented  to  by  the  members  of  any  society,  in  case  the  form 
thereof  shall  have  been  first  approved  and  subscribed  by  two  justices  of  the  county  or 
place  where  such  society  shall  ordinarily  assemble,  and  shall  have  been  r^stered  with 
the  derk  of  the  peace,  or  his  dqiuty  (for  which  shall  be  paid  l<.  and  no  more,)  but 
«uh  approbation  of  the  justices  shall  remain  valid  no  lofiger  than  until  the  next 
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general  tetdoiu  for-iuch  county  or  place,  nnleti  the  same  thall  be  oonflrmed  at  «ich  * 
iesnons  r  and  if  not  then  oonfinned,  the  provisions  of  this  act  shall  from  thenceforth 
extend  to  such  declarations^  and  to  all  persons  subscribing  the  same,  so  far  as  they 
may  relate  to  all  acts  which  may  be  done  by  them  or  any  of  them,  subsequent  to  the 
holding  of  such  sessions. 

^  4.  Provided  that  no  person  who,  before  the  passing  of  this  act,  shall  have  been 
a  member  of  any  such  society,  shall  be  liable  to  any  peoalty,  in  case  he  shall  not  in 
any  manner  act  as  a  member  after  the  passing  of  this  act. 

§  5.  But  nothing  herein  shall  extend  to  lodges  of  Free  Masons  which  before  the 
pasong  of  this  act.  have  been  usually  holden  under  that  denomination,  and  in  con- 
fonnitT  to  the  rules  prevailinff  amongst  such  societies;  provided  that  two  members 
of  eara  lodge  certify  upon  oatn  before  a  iusdce,  that  sucn  society  or  lodge  has,  before 
the  passing  of  this  act,  been  usually  hda -under  the  denomination  of  a  lodge  of  Free 
Masons,  and  in  conformity  to  the  rules  prevailing  amongst  such  societies;  which  certifi* 
cate,  duly  attested  bv  the  magistrate  before  whom  sworn,  and  subscnbedby  thepenon  so 
certUying,  shall,  witnin  two  calendar  months  after  the  passing  of  this  act,  be  deposited 
with  die  derfc  of  the  peace  for  the  county  or  place  where  such  lodge  hatn  been 
usually  held.  Provided  also,  that  this  exemption  shall  not  extend  to  any  such  lodge, 
unless  the  name  or  denomination  thereof,  and  the  usual  places  and  times  of  its  meet- 
ings, and  the  names  and  descriptions  of  ike  members  thereof  be  registered  widi  such 
derk  of  the  peace  within  two  months  after  th^  pasnng  of  this  act,  and  also  on  or 
before  die  95tn  March  in  every  succeeding  year. 

^  7.  ^d  the  detk  of  the  peace  or  person  acting  in  his  behalf  shall  receive  such 
certificate,  and  make  such  rwistiy  as  aforesaid,  and  enroll  the  same  among  the  records 
of  such  county  or  places  ano  shul  lay  the  same  once  in  eveiy  year  before  the  general 
sessions,  who  may,  if  they  so  think  fit,  upon  complaint  upon  oath  of  one  credible 
person,  that  the  continuance  of  the  meetings  of  such  lodj^e  is  likely  to  be  injurious  to 
the  public  peace,  direct  that  such  meeting  shall  be  discontinued;  and  every  such 
meetmg  hela  notwithstanding  such  discontinuance  shall  be  deemed  an  unlawfiil  com* 
bination  and  confederacy  under  the  provisions  of  this  act. 

^14.  Two  jusdces^  upon  evidence  on  oath  that  any  meeting  of  any  society  hereby 
declared  to  be  unlawnil,  or  any  meeting  for  anv  sedidous  purposes  hath  been  held  at 
.any  house,  room,  or  place  licoised  to  sell  ale, beer,  wine,  or  ^irits,  may  declare  the 
Hcence  for  seUins  thereof  forfeited  (E),  and  the  person  keeping  the  same  shall,  after 
the  day  of  such  dedaradon,  be  liable  to  every  penalty  and  foiteiture  he  would  have 
been  subject  to  if  such  licence  had  expired  on  that  day. 

(15.  And  whereas  places  have  of  late  been  used  for  delivering  lectures,  and  heading 
debates,  which  are  not  within  the  provisions  of  36  G.  9.  8.  but  which  have  in 
many  histances  been  of  a  seditious  and  immoral  nature,  and  other  places  have  of  late 
been  used  for  the  like  purposes^  under  the  pretence  of  reading  books,  pamphlets, 
newspi^rs,  or  other  publi^ons,  it  is  enacted,  that  every  house,  room,  fido,  or  other 
place,  at  or  in  which  any  lecture  shall  be  publidv  delivered,  or  any  public  debate  had 
on  any  subject  whatsoever  for  the  pujpose  of  collecting  money  or  other  vduable  thing 
from  the  persons  adnutted  or  to  which  any  penon  shdl  be  adnutted  by  payment  of 
money,  or  bv  any  dcket,  or  token  of  any  kind  ddivered  in  consideration  of  money  or 
other  vduable  tfamg,  or  in  consequence  of  paying  or  giving,  or  having  paid  or  given, 
or  having  agreed  to  pay  or  give  in  any  manner  any  money  or  other  vduable  thins, 
or  where  any  money  or  other  vduable  thing  shall  be  recdved  from  any  penon  ad- 
mitted either  under  pretence  of  paying  for  rdreshment  or  other  thing,  or  under  any 
pretence  or  for  any  other  cause,  or  bv  means  of  any  device  whatever :  and  every  place 
which  shall  be  opened  or  used  as  a  place  of  meeting  for  the  purpose  of  reading  booka 
or  other  publications,  and  to  which  any  penon  shallbe  admitted  hy  payment  of  monej, 
&c.  &c,  shdl  be  deemed  a  disorderly  house  or  place,  within  the  meaning  of  the  smd 
act  of  36  G.  s.  c.  8.  unless  the  same  shdl  have  been  previoudy  licensed  in  maimer 
hereafter  mentioned ;  and  the  penon  by  whom  such  piace  shall  be  opened  or  used  for 
any  of  the  purposes  aforesdd  shall  forfdt  100^  for  every  day  or  time  so  opened 
or  used  as  aforesdd,  to  the  person  who  shall  sue,  and  be  otherwise  punished  as  d^e 
law  directs  in  cases  of  disorderly  houses.  And  every  penon  conducting  the  pro« 
csedings  or  acting  as  moderator,  president,  or  chairman,  at  any  sudi  place,  or  dierdn 
debating  or  ddivering  any  discourse,  or  furnishing  any  book,  pamphlet,  newspsfier,  or 
other  publication  as  aforesdd ;  and  also  every  person  who  shall  pay,  dve,  collect,  or 
recdve  any  money  or  other  diin^  or  agree  so  to  do,  in  respect  to  t£e  admission  o^ 
any  person,  or  shsll  deliver  out,  distiibute,  or  receive  any  ticket  or  token  as  aforesdd, 
knowing  sudi  place  to  be  so  opened  or  used  for  such  purpose  as  aforesaid,  shall,  for 
every  sudi  oilenoei  forfdt  so^ 

$  16.  Every  person  who  shall  appear  at,  or  behave  as  master,  or  as  the  persph* 
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Innfliig  the^omnmand,  government,  or  management  of  any  kucb  house  or  nlaoe^  iball 
be  deemed  to  be  a  person  by  whom  the  same  is  opened  or  used  as  aforesaid,  and  shall' 
be  liable  to  be  prosecuted  as  such,  notwithstandmg  he  be  not  in  (act  the  real  owner 
or  occupier. 

$  17.  And  any  justice  who  shaU  by  information  upon  oath,  have  reason  to  suspiect 
that  any  house,  room,  field,  or  places  or  any  part  thereof  is  opened  or  used  for  the 
purpose  of  delivering  lectures,  or  for  public  debate,  or  for  reading  books,  pamphlets, 
newspapers,  or  other  publications  contrary  to  this  act,  nuiy  go  to  such  place,  and 
demand  admittance ;  and  if  he  shall  be  refiued,  the  same  shall  be  deemed  a  disonieriy  - 
house  or  place,  and  all  the  provisions  herein  contained,  and  in  the  said  act  of  56  G.  3. 
c.  8.  shall  be  applied  to  sucn  house  or  place ;  and  every  person  refusing  such  justice 
admittance,  shall  forfeit  SO/. 

$18.  Provided  nevertheless,  that  two  justices  at  any  general  or  special  sessions  may, 
by  writing  under  their  hands  and  seals,  grant  a^  licence  to  any  person  to  open  any 
such  house  or  place  for  the  purpose  of  delivering,  for  money,  anv  such  lectures  as 
aforesaid  on  any  subject,  the  same  being  clearly  expressed  in  such  licence ;  or  for 
reacBng  books,  pamphlets,  newspapers,  or  other  publications  (for  which  licence  1#. 
diall  l^  paid  and  no  more,}  and  the  same  shaU  be  m  force  for  one  year,  and  no  lonser, 
or  for  any  le§s  time  therdn  specified ;  which  licence  the  justices  at  any  general  sessions 
may  revoke  by  their  order,  a  copy  whereof  shall  be  served  upon  the  person  to  whom 
such  licence  was  granted,  or  be  left  at  such  place,  and  thereupon  the  same  shall  cease 
and  be  utterly  void. 

$  19.  And  any  Justice  may  go  to  any  such  licensed  place  at  the  time  of  delivering,  or 
appointed  for  deuvering  lectures  therein,  or  while  opened  or  used  for  that  purpose^ 
and  demand  admittance,  and  if  he  shall  be  refused,  notwithstanding  such  licence,  the 
same  shall  be  deemed  a  disorderly  house  or  [Aace  within  this  act ;  and  every  person 
ftfiising  sudi  admittance  shall  forfat  20L 

§  90.  Any  two  justices  upon  evidence  on  oath  that  any  such  licensed  place  is  com- 
monly used  for  delivering  lectures  of  a  seditious  or  immoral  tendency,  or  that  books 
or  other  publications  of  the  like  nature  are  there  commonly  kept  and  delivered  to  be 
read,  may  dedare  such  licence  forfdted,  and  the  same  shall  from  thenceforth  be  ut- 
terly void. 

$  91.  And  every  house  or  place  licensed  to  sell  ale^  beer,  wine,  or  s|nrits,  shall  also 
be  deemed  a  place  hccnsed  for  reading  books,  pamphlets,  and  other  publications  with- 
in the  meaning  of  this  act :  but  nevertheless,  any  two  justices,  on  proof  on  oath  that 
publications  of  a  seditious  or  immoral  nature  are  usually  distributed  for  the  purpose* 
of  being  read  at  such  places  may  adjudge  such  licence  forfeited  (E);  and  the  person- 
kequng  such  house  shall,  aifter  such  adjudication,  be  liable  to  every  penalty  and  forfei- 
ture as  if  such  licence  had  expired. 

§  99.  Provided  always,  that  nothine  herein  shall  extend  to  any  lectures  delivered 
at  the  Universities,  or  m  the  Inns  of  Court  or  Chancery,  or  by  the  professors  of  Gres- 
ham  College;  and  no  payment  made  to  any  schoolmaster  or  other  person  delivering 
lectures  for  the  instruction  of  youth  only  sl^  be  deemed  a  payment  for  admission 
within  the  meaning  of  this  act. 

§15,  Every  person  who  shall  knowingly  permit  any  meeting  of  any  society  hereby 
declared  to  be  an  unlawful  combination  or  confederacy,  or  of  any  division,  branch,  or 
committee  of  such  society,  to  be  held  in  his  house  or  apartment,  shall,  for  the  first 
olfence,  forfeit  5/L,  and  for  every  other  offence  committed  after  the  date  of  his  convic- 
tion be  doemed  guilty  of  an  unlawful  combination  and  confederacy. 

§  8.  And  every  penon  who  shall  be  guilty  of  any  such  unlawful  combmation  and 
eonfedoacy  as  in  thu  act  described  may  be  proceeded  against  in  a  summary  way». 
either  bdfore  one  justice^  or  by  indictment ;  who,  on  conviction  (F)  on  the  oath  of  one 
witness  by  sudb  justice,  shall  be  committed  to  the  common  gaol  or  house  of  correction 
without  bail  for  three  calendar  mouthy  or  shall  forfeit  SOL  as  to  such  iusdce  shall 
seem  meet :  which  if  not  forthwith  paid  into  the  hands  of  such  justice  he  may  levy 
the  same  by  distress,  together  with  uie  costs,  and  for  want  of  sufficient  distress  may 
commit  such  €^Beadet  to  the  common  gaol  or  house  of  correction,  for  any  time  not 
exceeding  three  calendar  months.  And  if  any  such  offender^  be  convicted  upon  in- 
dictment, he  may  be  transported  for  seven  years,  or  may  be  imprisoned  for  not  ex- 
eeei&ig  two  /ears,  as  die  court  shall  think  fiL 

§  9.  Provided  always,  that  such  justice  may  mitigate  such  punishment  (if  he  shall 
tee  cause)  so  as  not  to  reduce  the  same  to  less  than  one  third,  whether  it  be  by  impri- 
sonment or  fine. 

§  la  But  no  person  prosecuted  before  a  jbstice  shall  be  prosecuted  also  by  indict* 
aent;  and  if  pfosecutea  by  in^ctment,shan  not  be  prosecuted  bdTore  a  justice. 
«    .     .  A  a  9  $  1 1.  Pfo« 
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(  1 1.  ProTided,  that  nothing  herein  shall  extend  to  prevent  any  prosecution  bv  in- 
dictment or  otherwise  for  any  offence  within  the  meaning  of  this  act,  which  mig^t  have  • 
been  prosecuted  if  thb  act  had  not  been  made,  unless  the  offimder  hath  been  prosecuted 
under  this  act. 

§  34.  Provided  always,  that  no  person  shall  be  prosecuted  or  sued  /or  any  penalty 
hereby  imposed,  unless  such  prosecution  be  commenced,  or  action  brought,  wkhin 
thre«  calendar  months. 

^  35.  All  pecuniary  penalties  hereby  imposed  exceeding  SO^  are  to  be  recovered  in 
the  courts  at  Westminster.  If  not  exceedmg  20/.  (for  the  recovery  whereof  no  provi- 
sion is  herein  before  contained,  may  be  recovered  before  one  justice  where  sucn  pe- 
nalty shall  be  incurred  or  the  person  having  incurred  the  same  shall  happen  to  be,  in  a 
summary  way  (G).  And  in  case  such  last-mentioned  penalty  shall  not  be  forthwith 
paid,  such  justice  shall  cause  the  same  to  be  levied  by  distress  and  sale  of  the  offender's 
goods,  together  with  the  costs  of  such  distress  and  sale,  and  for  want  of  sufficient  dis- 
tress such  offender  shall  be  committed  to  the  common  gaol  or  house  of  correction,  for 
not  exceeding  six  nor  less  than  three  calendar  months., 

§  36,  All  pecuniary  penalties,  whether  recovered  before  a  justice  or  by  action,  shall 
be  applied  haJf  to  the  informer,  and  half  to  the  king. 

j  37.  And  every  action  and  suit,  against  any  justice,  peace  officer,  or  other  person 
acdng  in  pursuance  of  this  act,  shall  l^  commenced  withm  three  calendar  months,  and 
shall  be  laid  in  the  proper  county ;  and  if  the  defendant  recover  he  shall  have  double 
costs. 

By  Stat.  57  G.  3.  c.  19.  (  23.  After  reciting  that  it  is  highly  mexpedient  that  pub- 
lic meetings  or  assemblies  should  be  held  near  the  houses  of  parliament,  or  near  the 
courts  of  justice  in  Westminster  Hall  on  certain  days ;  it  is  enacted,  that  it  shall  not 
be  lawful  for  any  person  to  convene,  or  to  give  any  notice  for  convening  any  meeting 
consisting  of  more  than  fifty  persons,  or  for  any  number  of  persons  exceeding  fifty  to 
meet  in  any  street,  square,  or  open  place,  in  the  city  or  liberties  of  Westminster,  or 
county  of  Middlesex,  within  the  distance  of  a  mile  from  the  gate  of  Westminster  Hall, 
(except  such  parts  of  the  parish  of  St.  Paul's  Covent  Garden,  as  are  within  such  dis- 
tance) for  the  purpose  of  considering  of  or  preparing  any  petition,  &c.  for  alteration  of 
matters  in  church  or  state,  on  any  day  on  which  uie  two  houses,  or  dther  house  of 
parliament,  shall  meet  and  sit,  nor  on  any  day  on  which  the  courts  shall  sit  in  West- 
minster Hall.  And  that  if  any  meeting  or  assembly  for  such  purposes  shall  be  assem- 
bled or  holden  on  such  day,  it  shall  be  deemed  an  unlawful  assembly.  Provided  that 
this  enactment  shall  not  apply  to  anv  meeting  for  the  election  of  members  of  parlia^ 
ment,  or  to  persons  attendmg  upon  the  business  of  either  house  of  parliament,  or  any 
of  the  said  courts. 

§  24.  After  reciting  that  whereas  divers  societies  or  clubs  have  been  instituted,  in  the 
metropolis  and  in  various  parts  of  this  kingdom,  of  a  dangerous  nature  and  tendency^ 
inconsistent  with  the  public  tranquillity,  and  the  existence  of  the  established  go- 
vernment, laws  and  constitution  of  the  kingdom ;  and  that  the  members  of  many  of 
such  societies  or  clubs  have  taken  unlawful  oaths  and  engagements  of  fidelity  and  secre- 
cy, and  have  taken  or  subscribed,  or  assented  to,  illegal  tests  and  declarations ;  and 
tnat  many  of  the  said  societies  or  clubs  elect,  appoint,  or  employ  committees,  dele- 
gates, &c.  to  confer  or  correspond  with  other  societies  or  clubs,  and  to  induce  other 
persons  to  become  members,  and  by  such  means  maintain  an  influence  over  large 
bodies  of  men,  and  delude  many  ignorant  and  unwary  persons  into  the  commission  of 
acts  highly  criminal :  And  whereas  certain  societies  or  clubs  calling  themselves  Spen- 
ceans  or  Spencean  Philanthropists,  hold  and  profess  for  their  object  the  confiscation 
and  division  of  the  land,  and  the  extinction  of  the  funded  pro|$erty  of  the  kingdom ; 
And  whereas  it  is  expedient  and  necessary  that  all  such  societies  or  clubs  should  be 
utterly  suppressed  and  prohibited  as  unlawful  combinations  and  confederacies,  hichly 
dangerous  to  the  peace  and  tranquillity  of  this  kingdom,  and  to  the  constitution  of  the 
government  thereof,  it  is  enactecf,  *'  that  all  societies  or  clubs  calling  themselves  ^)en- 
ceans  or  Spencean  Philanthropists,  and  all  other  societies  or  clubs,  by  whatever  name 
or  description  the  same  are  called  or  known,  who  hold  and  profess,  or  who  shall  hold 
and  profess,  the  same  objects  and  doctrines,  shall  be  and  the  same  are  hereby  utterly 
Buppfessed  and  prohibited,  as  being  unlawfiil  combinations  and  confederacies  against 
the  government  of  our  soverdgn  lord  the  king,  and  against  the  peace  and  secunty  of 
his  majestv's  liege  subjects." 

§  25.  ^acts, "  that  all  and  every  the  said  societies  or  clubs,  and  also  all  and  every 
other  society  or  club  now  established  or  hereafter  to  be  establish^,  the  members  whereof 
shall  be  required  or  admitted  to  take  any  oath  or  engagement  which  shall  be  an  unlawfiil 
engagement  within  the  meaning  of  37  Geo.  3.  c.  1 23^  or  within  the  meaning  of  52  Geo.  5* 
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e.  104^  or  to  take  any  oath  not  required  or  authorised  by  law ;  and  every  sodety  or 
dub,  the  memben  whereof  or  any  of  them  shall  take  or  in  any  manner  bind  themsdves 
by  any  sudi  oathor  engagement,  on  becominff,  or  in  order  to  become,  or  in  cons^ 
mience  of  being  a  member  or  members  of  such  sodety  or.  club ;  and  every  society  or 
dub,  the  members  or  any  member  whereof  shall  be  required  or  admitted  to  take,  sub- 
scribe, or  assent  to,  or  shall  take,  subscribe,  or  assent  to  any  test  or  dedaration  not  re- 
quired or  authorised  by  law,  in  whatever  manner  or  form  such  taking  or  assenting  shall 
be  performed,  whether  by  words,  signs,  or  otherwise ;  dther  on  becoming  or  in  order 
to  become,  or  in  consequence  of  being  a  member  or  members  of  any  such  society  or 
dub ;  and  every  sodety  or  dub  that  shall  dect,  appoint,  nominate,  or  employ  any 
coBumttee,  dde^gate  or  ddegates,  representative  or  representatives,  missionary  or  mis- 
sionaries, to  meet,  confer  or  communicate  with  any  otner  society  or  dub,  or  with  any 
eonunittee,  delegate  or  ddegates,  representative  or  representatives,  missionary  or  mis- 
sionaries, of  such  other  sodety  or  dub,  or  to  induce  or  persftade  any  person  or  persons 
to  become  members  thereof,  shall  be  deemed  and  taken  to  be  unlawful  combinations 
and  confederacies,  within  the  mWiing  of  39  G.  3.  c.  79.,  and  ^hall  and  may  be  prose* 
catedy  proceeded  asainst,  and  punished,  according  to  the  provisions  of  the  saia  act ; 
and  every  person  who,  from  and  after  the  passing  of  this  act,  shall  become  a  member  of 
any  such  sodety  or  dub,  or  who,  after  the  passing  of  this  act,  shall  act  as  a  member 
thereof,  and  every  person  who,  from  and  after  the  passing  of  this  act,  shall  directly  or 
indirectly  maintam  correspondence  or  intercourse  with  any  such  sodety  or  dub,  or 
with  any  committee  or  del^ate,  representative  or  missionary,  or  with  any  officer 
or  member  thereof,  as  such,  or  who  shall,  by  contribution  of  money  or  otherwise,  aid, 
abet,  or  support  such  sodety  or  dub,  or  any  members  or  officers  thereof,  as  such,  shall 
be  deemed  guilty  of  an  unlawful  combination  and  confederacy  within  the  intent  and 
meaning  of  the  said  39  Geo.  3.  c.  79. ;  and  shall  and  may  be  proceeded  against,  prose- 
cuted, and  punished,  according  to  the  provisions  of  the  said  act,  with  regard  to  the  pro- 
secution and  punishment  of  unlawful  combinations  and  confederacies." 

§  26.  Provides,  that  nothing  in  this  act  contained  shall  extend  to  lodges  of  Free- 
masons, complying  with  the  r^ulations  of  39  Geo.  3.  c.  79. ;  nor  to  any  declaration 
approved  and  subscribed  by  two  or  more  justices  of  the  peace,  and  confirmed  by  the 
major  pdLrt  of  the  justices  present  at  a  general  session,  or  at  a  general  quarter  sessions 
of  the  peace,  pursuant  to  the*  regulations  of  39  Geo.  3.  c.  79.,  nor  to  any  meeting  of 
quakers ;  or  to  any  meeting  or  society  formed  or  assembled  for  purposes  of  a  religious 
or  charitable  nature  only,  and  in  which  no  other  matter  or  business  whatsoever  shdl  be 
treated  of  or  discussed. 

§  97.  After  redting  statute  39  Geo.  3.  c.  79.  §  S.  enacts,  that  the  sdd  enactment 
shall  not  extend  to  any  meeting  of  quakers,  or  to  any  meeting  or  sodety  formed  or  as- 
sembled for  purposes  of  a  relieious  or  charitable  nature  onfy,  and  in  which  no  other 
matter  or  busmess  whatsoever  snail  be  treated  of  or  discussed.. 

§  28.  "  If  any  person  shall  knowin^y  permit  any  meeting  of  any  sodety  or  club 
htfd>T  declared  to  be  an  unlawful  combination  or  confederacy,  or  of  any  division, 
branch,  or  committee  of  such  sodety  or  club,  to  be  hdd  in  any  house  or  apartment, 
buildings  or  other  place,  to  him  or  her  belonging,  or  in  his  or  her  possession  or  occupa- 
tion, such  person  snail,  for  the  first  offence,  forfeit  the  sum  of  five  pounds,  and  shall, 
for  any  such  ofience  committed  after  the  date  of  his  or  her  conviction  for  such  first 
oien<;e,  be  deemed  guilty  of  an  unlawfiil  combination  and  confederacy,  in  breach  of 
this  act." 

§  89.  **  It  shall  be  lawful  for  any  two  or  more  justices  of  the  peace,  acting  for  any 
county,  stewartry,  riding,  division,  dty,  town  or  place,  upon  evidence  on  oath  that  any 
meeting  of  any  sodety  or  club  hereby  declared  to  be  an  unlawful  combinadon'and  con- 
federacy, or  any  meeting  for  any  seditious  purpose,  hath  been  hdd,  after  the  passing  of 
this  act,  at  any  house,  room  or  place,  licensed  for  the  sale  of  ale,  beer,  wine  or  spi- 
rituous liquors  with  the  knowledge  and  consent  of  the  person  keepii^  such  house, 
Toom  or  place,  to  adjudge  and  declare  the  licence  br  licences  for  selung  ale,  beer, 
wine  or  spirituous  liquors,  granted  to  the  person  or  persons  keeping  such  house,  room  or 
place,  to  be  fbrfdted;  and  the  person  or  persons  so  keeping  such  house,  room  or 
place,  shall  finom  and  after  the  dav  of  the  date  of  such  adjudication  and  declaration, 
and  notice  thereof  eiTen  to  hiin,.ner  or  them,  be  subject  and  liable  to  all  and  every 
the  penalties  and  forfdtures  for  any  act  done  after  tnat  day,  which  such  person  or 
persons  would  be  subject  and  liable  to,  if  such  licence  or  licences  had  expired,  or 
otherwise  determined  on  that  day."  , 

^  30.  All  pecuniary  fines,  penalties  or  forfdtures,  exceeding  80/.  incurred  under 
this  act,  in  Eneland,  Wales,  or  Berwick-upon-Tweed,  may  be  recovered  by  action  of 
ilefat  in  any  of  his  majesty's  courts  of  record  at  Westminster,  and  in  Scotiand  in 
the  court  of  session  ^ere;  and  it  shall  be  suffident  to  declare  m  England  or  con- 
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elude  in  Scotland,  that  the  defendant  or  defender  Is  faidebted  to  the  plaintiir  or  par^ 
stier  in  the  sum  of  — ^—  (Jb&tig  the  sum  demanded  by  the  said  action)  btanf  for* 
felted  by  an  act  made  in  the  57th  year  of  the  reign  of  ms  present  maiesty,  inutuled 
An  act  for  the  more  effectually  preventing  seditious  meetings  and  assemblies ;  and  the 
plaintiff  or  pursuer,  if  he  shall  recover  in  such  action,  riiafi  have  his  full  costs  or  ex- 
pences ;  ana  any  pecuniary  penalt;^  imposed  by  this  act  not  exceeding  20^.,  and  for 
the  recovery  whereof  no  provision  is  herein  bdore  contained,  may  be  recovered  before 
any  justice  of  the  peace  for  the  county,  city,  town,  or  place,  in  which  the  same  shall 
be  incurred,  or  the  person  having  incumd  the  same  shall  happen  to  be,  in  a  summary 
way :  and  in  case  such  last-mentioned  penalty  shall  not  be  forthwith  paid,  such  justice 
shall  by  warrant  under  his  hand  and  s^,  and  directed  to  any  constable  or  other  peace 
officer,  cause  the  same  to  be  levied  by  distress  and  sale  of  the  offender's  goods  and 
chattels,  together  with  all  costs  and  charges  attending  such  distress  and  sale ;  and  in 
case  no  sufficient  distress  can  be  had  or  miuie,  such  justice  shall  commit  the  offender  to 
the  common  gaol  or  house  of  correction  for  such  county,  city,  town  or  place,  there 
to  remiun  without  bail  or  mainprise,  for  an^  time  not  exceeding  six  calendar  months, 
nor  less  than  three  calendar  months :  Provided  always,  that  no  person  shall  be  prose- 
cuted or  sued  for  any  pecuniary  penalty  imposed  by  this  act,  unless  such  prosecution 
shall  be  commenced,  or  action  brought  within  three  calendar  months  next  after  sudi 
penalty  shall  have  been  incurred 

^  31.  All  penalties  and  forfeitures  shall,  when  recovered,  be  disponed  of  thus ;  one 
moiety  thereof  to  the  pluntiff  in  any  action,  or  to  the  informer  before  any  justice,  and 
the  other  moiety  thereof  to  hb  majesty. 

§  32.  Any  action  and  suit  which  shall  be  brought  aeidnst  any  justice  of  the  peace, 
constable,  peace  officer,  or  other  person,  in  England,  Wales,  or  the  town  of  Berwick* 
upon-Tweed,  for  any  thing  done  m  pursuance  of  this  act,  shall  be  commenced  within 
three  calendar  months  next  after  the  fact  committed,  and  the  venue  in  every  such  ac- 
tion or  suit  shall  be  laid  in  the  proper  county  where  the  fact  was  committe<i^  and  not 
elsewhere;  and  the  defendant  in  every  such  action  or  suit  may  plead  the  seneral  issue, 
and  ^ve  this  act  and  the  special  matter  in  evidence  at  any  tnal;  and  if  such  action 
or  suit  shall  be  brought  or  commenced  after  the  time  limited,  or  the  venue  shall  be  laid 
in  any  other  place  than  as  aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant ;  and 
in  such  case  or  if  the  jury  shall  find  a  verdict  for  the  defendant  upon  the  merits,  or  if 
the  plaintiff  shall  become  non-suit,  or  discontinue  his  action  after  appearance,  or  if  upon 
demurrer.  Judgment  shall  be  (|iven  against  the  plaintifl^  the  defendant  shall  have  double 
costs ;  which  he  may  recover  m  such  manner  as  any  defendant  can  by  law  in  other  cases. 

§  33.  Every  action  and  suit  which  shall  be  brought  or  commenced  against  any 
person  in  Scotland,  for  any  thinj;  done  or  acted  in  pursuance  of  this  act,  shall  in 
like  manner  be  commenced  within  three  calendar  months  after  the  fact  committed, 
and  shall  be  brought  in  the  court  of  session  in  Scotland;  and  the  defender  may 
plead  that  the  matter  complained  of  was  done  in  pursuance  of  this  act,  and  may 
give  this  act  and  the  special  matter  in  evidence;  uid  if  such  action  or  suit  shall 
be  brought  or  commenced  after  the  time  limited,  the  same  shall  be  dismissed;  and 
in  such  case,  or  if  the  defender  shall  be  assoilzied,  or  the  pursuer  shall  sufftar  the 
action  or  suit  to  fall  asleep,  or  a  decision  shall  be  pronounced  against  the  pursuer 
upon  the  relevancy,  the  defender  shall  have  treble  costs  or  expences;  which  he 
may  recover  in  such  manner  as  any  defender  can  by  law  recover  costs  or  expences 
in  other  cases. 

§  35.  Nothing  in  this  act  contained  shall  be  deemed  to  take  away  or  abridf^ 
any  provision  already  made  by  the  law  of  this  realm,  or  of  any  part  thereof,  &r 
the  suppression  or  punishment  of  any  ofience  whatsoever  described  in  this  act. 

§  36.  Provides  that  no  person  shall  be  prosecuted  under  this  act,  for  having 
been  a  member  of  any  soae^  or  club  declared  hei^y  to  be  an  unlawful  coinbin- 
ation  and  confedenur,  if  such  person  shall  not  have  acted  as  a  member,  after  the 
passing  of  thb  act ;  but  that  nothing  in  this  act  shall  extend  to  prevent  any  pro- 
secution, by  indictment  or  otherwise,  for  any  thing  which  riiall  be  an  offence  within 
this  act,  and  which  might  have  been  so  prosecuted  if  tins  act  had  not  been  made : 
provided  always  that  no  person  who  shall  be  prosecuted  and  convicted  or  acquitted 
of  any  offence  against  this  act,  shall  be  liable  to  be  again  prosecuted  for  the  same 
offence. 

§  97.  In  case  any  proceeding  or  prosecution  shall  be  instituted,  for  any  offence 
committed  against  the,  39  Geo.  3.  c.  79.  or  this  act,  dtherl^  action,  or  by  infonn>- 
ation  before  any  justice  or  otherwise,  the  Attorney  General  m  Ensland,  or  the  Lord 
Advocate  of  Scotland  may  order  any  such  procerainff  to  be  staved;  and  in. case  of 
any  judgment  or  conviction,  &c.  one  of  his  majes^s  prindpai  secretaries  of  state 
may,  by  an  order  under  Ipa  band,  stay  the  execution  of  such  judgment  or  Qonvictioi^ 
or  nuticate  or  remit  any  fine  or  forfeiturt,  or  any  part  thereof. 

^  39.  This 
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\  §  99.  This  act  notto  extend  to  Ireland. 

:    By  Stat.  60  G.  9.  c  6.  intitiiled  **  An  act  for  more  effectually  prerenting  seditious 
meetings  and  assemblies ;  to  continue  in  force  until  the  end  of  the  session  of  parlii^ 
ment  next  after  five  years  from  the  pasangof  the  act,  viz.  (24th  December  1819.") 
§  U  After  recdting,  that  **  whereas  in  divers  parts  of  this  kin^om,  assemblies  of  lai]ge 
numbers  of  persons  collected  from  various  parishes  and  distncts^  under  the  pretext  of 
deliberating  upon  public  grievances^  and  of  agreeing  on  petitions,  complaints,  remon- 
•tranceSy  declarations,  resolutions,  or  addresses  upon  the  subject  thereof,  have  of  late 
been  held,  in  disturbance  of  the  public  peace,  to  the  great  terror  and  danger  of  his 
majesty's  loyal  and  peaceable  subjects,  and  in  a  manner  manifestly  tending  to  produce 
confusion  and  calamides  in  the  nation ;'  it  is  enacted,  '  that  no  meeting  of  any  de- 
scription of  persons,  exceeding  the  number  of  50  persons  (other  than  and  except  any 
meedng  of  any  countv,  or  division  of  any  county,  called  by  the  lord  lieutenant,  ^ 
rercor,  or  custos  rotulorum,  or  the  sheriff  of  such  county,  or  any  meeting  of  any  ridmg 
of  any  county  called  by  the  lord  lieutenant  or  custos  rotulorum  of  such  riding,  or  by  the 
sheriff  of  the  same  county ;  or  any  meeting  called  by  the  sheriff  or  Stewart  depute,  or 
aubititute,  or  by  the  convener  of  any  county  or  stewartry,  or  anv  meeting  called  by  five 
or  more  acting  justices  of  the  peace  of  thocounty,  stewartry,  or  place  where  such  meeting 
meetiiig  shall  be  holden;  or  anv  meeting  of  any  riding  or  division  of  any  county  having 
different  ridings  or  divisions,  called  by  five  or  more  justices  of  such  riding  or  division ;  or 
a^y  meetinc  called  bv  the  major  part  of  the  grand  jury  of  the  county  where  such  meeting 
shall  be  holden,  at  the  assizes  for  the  said  county ;  or  any  meeting  of  any  ci^,borougl^ 
or  town  corporate,  called  by  the  mayor  or  other  head  officer  of  such  aty,borouch,  or 
town  corporate;  or  any  meeting  of  any  ward  or  division  of  aqy  city,  called  by  the  al- 
derman or  other  head  officer  ofsuch  ward  or  division,  or  any  meeting  of  any  corporate 
hody^  shall  be  holden  for  the  purpose  or  on  the  pretext  of  deliberating  npon  any  pub- 
lie  grievance,  or  upon  any  matter  or  thing  rebdng  to  any  trade,  manumcture,  buaness, 
or  profession,  or  upon  any  matter  in  church  or  state ;  or  of  considering,  proposing,  or 
agreeing  to  any  petition,  complaint,  remonstrance,  declaration,  resolution,  or  admess 
upon  the  subject  thereof;  unless  in  the  parish,  or  when  any  parish  shall  be  divided  into 
townships,  having  separate  and  distinct  overseers  of  the  poor,  then  in  the  township 
within  winch  the  penons  calling  any  such  meeting  shall  usually  inhabit  or  dwell ;  nor 
unless  notice  in  writing  of  the  intention  to  hold  such  meeting,  and  of  the  time  and  place 
when  and  where,  and  of  the  purpose  for  which  the  sameshful  be  proposed  to  be  holden, 
shall  be  delivered  personally  to  some  Justice  of  the  peace  residing  in  or  near  to  such 
parish  or  township,  and  usually  acting  for  the  district  or  division  within  which  such 
parish  or  township  shall  be  situate,  six  days  at  the  least  before  such  meeting  shall  be 
proposed  to  be  holden  as  aforesaid;  nor  unless  such  notice  shall  be  subscribea  by  seven 
penons  at  the  least,  bdng  householders  usually  resident  within  the  parish  or  township 
(as  the  case  may  be),  where  such  meeting  shall  be  proposed  to  be  holden ;  nor  unless 
the  respective  places  of  abode  and  dcKriptions  of  such  penods  be  inserted  in  such 


$  8.  Provides,  ^  that  it  shall  be  lawful  for  the  justice  of  the  peace  to  whom  any  such 
notice  as  aforesaid  shall  be  delivered,  to  alter  the  time  and  place,  or  other  of  them, 
mentioned  in  such  notice  for  holding  any  such  proposed  meeting,  and  to  fix  any  other 
convenient  time,  bdng  not  more  than  four  days  firom  and  af^  ue  day  proposed  in  the 
nodce^orany  other  convenient  place  within  the  parish  or  township  for  which  such 
meeting  is  intended  to  be  held  as  aforesaid ;  and  m  every  such  case  the  said  justice  of 
the  peace  shall  notif^r  in  writing  every  such  alteration,  and  either  give  such  notification 
to  the  penon  who  shall  deliver  the  notice,  or  leave  such  notification  at  any  time  within 
two  days  after  the  ddivery  to  the  said  justice  of  such  notice  as  aforesiud,  at  the  place 
of  abode  specified  in  such  notice,  of  any  one  of  the  seven  persons  subscribing  the  same ; 
and  the  said' meeting,  if  held,  shall  not  in  any  such  case  be  held  on  any  other  time,  or 
at  any  other  places  than  shall  be  so  fixed  by  the  said  justice  of  the  peace.*' 

§  J.  Enacts, "  that  it  shall  not  be  lawfiil  to  adjourn  any  meeting  that  shall  be  holden 
at  any  time  or  place  mentioned  in  any  such  notice,  or  so  altered  as  uoresaid  to  any  subse- 
quent dme,  or  to  any  other  place  tlian  shall  have  been  so  mentioned  in  such  notice,  or 
so  altered  as  aforesaid ;  and  that  every  meedng  which  shall  be  holden  by  way  of  or 
under  pretence  of  being  an  adjbumea  meeting,  at  any  other  dme  or  place  than  the 
time  or  place  mendonea  in  such  notice,  or  so  altered  as  aforesaid,  for  tne  purpose  or 
on  the  pretext  of  deUberating  upon  any  public  grievance,  or  upon  any  matter  or  thing 
rdadng  to  any  trade,  manufacture,  business,  or  profession,  or  upon  any  matter  in 
church  or  states  or  of  considerinft  proposing  or  agreeing  to  any  peddon,  complaint, 
remonstrance,  dedaradon,  resomdon,  or  address,  upon  the  subject  thereof,  shall  be 
deemed  and  tak&k  to  be  an  unlawfiil  assembly." 

$  4,  Enacts,  ^  that  no  person  (other  than  and  except  justices  of  the  peace,  sheriffs, 
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iroder-«herHi&,  constables,  or  other  peace  officers,  or  other  persons  acting  under  their 
authority,  or  in  their  aid  or  assistance),  shall  attend  any  meeting  whatever  exceeding 
the  number  of  50  persons,  which  shall  be  holden  for  the  purpose  or  on  the  pretext 
of  deliberating  upon  any  public  grievance,  or  upon  any  matter  or  thin^  relating 
to  any  trade,  manufacture,  business,  or  profession,  or  upon  any  matter  m  church 
or  state,  or  of  considering,  proposing,  or  agreeing  to  any  petition,  complaint,  re- 
monstrance, declaration,  resolution  or  address,  upon  the  subject  thereof,  unless  such 
person,  when  the  meeting  shall  be  holden  for  any  county,  riding,  division  or  stew- 
artry,  shall  be  a  freeholder,  copyholder,  heritor,  or  hous^older  of,  or  an  inhabitant 
usually  residing  in  the  county  or  riding,  or  division  of  the  county  or  stewartry,  within 
and  for  which  the  meeting  shall  be  holden,  or  a  freeman  or  member  of  the  corpor- 
ation, if  the  meeting  be  of  any  corporate  body,  or  a  householder  of,  or  an  inhabitant 
usually  residing,  or  a  freeholder  or  copyholder  having  an  estate  in  lands  of  the  an- 
nual value  of  50/.,  of  which  he  shall  have  been  in  possession  12  months,  in  the  city, 
borough,  or  town  corporate,  parish  or  township  (as  the  case  may  be),  within  and  for 
which  any  such  meetmg  shall  be  holden :  provided  always,  that  nothing  herrin  con- 
tained shall  extend,  or  be  construed  to  extend,  to  any  member  of  the  commons  house 
of  parliament,  attending  any  such  meeting  as  aforesaid,  in  any  county,  city,  boroupfa, 
town,  or  place  for  which  he  shall  be  serving  in  parliament ;  nor  to  any  person  havmg 
a  right  to  vote  for  a  member  to  serve  in  parliament  for  any  city,  borough,  town,  or 
place,  attending  any  meeting  of  such  city,  borough,  town,  or  place,  which  may  be 
called  by  the  mayor  or  other  nead  officer." 

$  5.  Enacts,  *'  that  if  any  person  shall  knowingly  and  wilfully  attend  any  meeting 
holden  for  the  purpose  or  on  the  pretext  of  deliberating  upon  any  public  grievance,  or 
upon  any  matter  or  thing  relating  to  any  trade,  manufacture,  business,  or  profession,  or 
Hpon  any  matter  in  church  or  state,  or  of  considering,  proposing,  or  agredng  to  any 
petition,  complsunt,  remonstrance,  declaration,  resolution,  or  address,  upon  the  subject 
thereof,  not  being  a  freeholder,  copyholder,  heritor,  or  householder  of  or  inhabitant 
usually  residing  in  the  county  or  nchng,  or  division  of  the  counry,  or  the  stewartry, 
within  and  for  which  the  meeting  shall  be  holden,  when  such  meeting  shall  be  holden 
for  any  county,  riding,  division,  or  stewartry,  or  not  being  a  freeman  or  member  of  the 
corporation  if  the  meeting  be  of  any  corporate  body,  or  a  householder  of  or  inhabitant 
usually  residing,  or  freehcuder  or  copyholder  having  such  estate  as  aforesaid,  in  the  city, 
borough,  or  town  corporate,  parish  or  township  (as  the  case  may  be),  within  and  for 
which  any  such  meeting  shall  be  holden,  and  not  being  such  member  of  the  commons 
house  of  parliament,  attending  as  aforesaid,  such  person  bein^  convicted  thereof,  shall 
be  liable  to  be  punished  by  fine  and  imprisonment,  not  exceeding  12  calendar  months^ 
at  the  discretion  of  the  court  in  which  the  conviction  shall  be  had." 

§  6.  Enacts,  **  that  all  justices  of  the  peace,  sheriffs  and  under-sheriffi,  mayors,  and 
otfier  head  officers  aforesaid,  are  hereby  respectively  authorised  and  empowered,  within 
their  respective  jurisdictions,  where  any  meeting  or  assembly  shall  be  holden,  or  be 
proposed  to  be  holden,  for  the  purpose  or  on  the  pretext  of  deliberating  upon  an^ 
public  grievance,  or  upon  any  matter  or  thing  relating  to  any  trade,  manufacture,  busi- 
ness, or  profession,  or  upon  any  matter  in  church  or  state,  or  of  considering,  proposing, 
or  agreemg  to  any  petition,  complaint,  remonstrance,  declaration,  resolution  or  address^ 
upon  the  subject  thereof,  to  proceed  to  the  place  where  such  meeting  or  assembly  shall 
be  holden,  or  shall  be  proposed  to  be  holden,  and  there  to  do  or  oi^er  or  cause  to  be 
done  all  such  acts,  matters  and  things,  as  the  case  may  require,  which  they  are  hereby 
enabled  to  do,  or  to  order  to  be  done,  or  which  they  are  otherwise  by  law  enabled  or 
entitled  to  do,  or  to  order  to  be  done ;  and  it  shall  be  lawful  for  all  justices  of  the 
peace,  sheriffs,  under-sheriffs,  mayors,  and  other  head  officers  respectively  as  aforesaid, 
to  require  and  take  the  assistance  of  any  number  of  constables,  or  other  officers  of  the 
peace,  within  the  district  or  place  wherein  such  meeting  as  herein-before  mentioned 
shall  be  holden,  or  any  other  persons  in  their  aid  or  assistance,  when  they  shall  deem 
such  aid  or  assistance  to  be  necessary  and  requisite." 

§  7.  Enacts,  *'  that  in  case  any  meeting  shall  be  holden  in  pursuance  of  any  such  no- 
tice as  aforesaid,  and  such  notice  shall  express  or  purport  that  any  matter  or  thing  by 
law  established  may  be  altered  otherwise  than  by  tne  authority  of  the  king,  lords,  and 
commons,  in  parliament  assembled ;  or  shall  tend  to  incite  or  stir  up  the  people  to  ha- 
tred or  contempt  of  the  person  of  his  majesty,  his  heirs  or  successors,  or  of  the  covcm- 
ment  and  constitution  of  this  realm,  as  by  law  established;  every  such  meeting  uiall  be 
deemed  and  taken  to  be  an  unlawftil  assembly." 

^8.  Enacts  ''that  if  any  person  or  persons  shall  attend  any  meeting  whatever,  holden 
for  the  purpose  or  on  the  pretext  of  deliberating  upon  any  public  grievance,  or  upon  any 
matter  or  tning  relating  to  any  trade,  manufacture,  business,  or  profisssion,  or  upon  any 
matter  in  church  or  statei  or  of  considering,  proposing,  or  agreeing  to  any  petition,  eom- 
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plakty  ramonstnoicey  declaration,  resolution  or  address,  upon  the  subject  thereof,  con- 
traiy  to  the  provisions  of  this  act,  it  shall  be  lawful  for  any  one  or  more  justice  or  jus- 
tices of  the  peace  in  and  for  any  county,  or  the  sheriff  or  under-sheriff  of  any  county,  or 
the  mayor  or  other  head  officer,  or  any  justice  of  the  peace  of  any  city  or  town  coipor- 
ate,  within  which  any  such  meeting  shall  be  held,  to  make  or  cause  to  be  made  proclam- 
ation in  the  kind's  name,  in  the  form  directed  in  this  act,  commanding  every  person  so 
anlawiiilly  attending  any  such  meeting  immediately  and  peaceably  to  depart  therefrom ; 
and  if  any  person  or  persons  so  ordered  to  depart  as  aforesaid,  shall  not,  upon  such  pro- 
clamation, depart  from  anv  such  meeting  within  the  space  of  a  quarter  of  an  hour  after 
such  proclamation  made,  that  then  and  in  every  such  case,  eveir  such  person  so  conti- 
nuing and  not  departing  as  aforesaid,  shall,  upon  being  thereof  lawfully  convicted,  be 
adjudged  to  be  guilty  of  felony,  and  shall  be  liable  to  be  transported  for  any  period  not 
exceeding  seven  years." 

§  9.  Enacts,  ^  that  the  order  and  form  of  the  proclamation  to  be  made  as  aforesaid, 
shall  be  as  hereafter  followeth,  (that  is  to  say,)  the  justice  of  the  peace  or  other  person, 
or  one  of  the  justices  of  peace,  or  one  of  the  other  persons  authonsed  by  this  ^'tomake 
the  said  proclamation,  snail,  amon^  the  said  persons  assembled,  or  as  near  to  them  as 
he  can  safely  come,  with  a  loud  voice,  command  or  cause  to  be  commanded  silence  to 
be,  while  proclamation  is  makins ;  and  after  that  shall  openly,  and  with  loud  voice 
make  or  cause  to  be  made  proclamation  in  these  words,  or  to  the  like  effect : 

**  Our  sovereign  lord  the  kuig  chargeth  and  commandeth  every  person  here  assem- 
bled, who  is  not  a  [freeholder,  heritor  of ,  freeman  of ^  member  of — •— 

^  householder  of ,  or  inhabitant  usually  residing,  or  freeholder  in,  or  copy- 
holder in  ,  naming  the  county,  riding,  division,  stewartr}',  city,  boroi^,  town, 
body  corporate,  parish  or  township,  as  the  case  maybe,]  or  who  is  not  entitled  to  attend 
this  meeting,  immediately  to  depart  from  this  meeting  to  his  lawful  business.— God  save 
thekmg." 

^  lO.  Enacts,  **  that  when  any  such  proclamation  as  aforesaid  shall  have  been  made 
at  any  meeting,  it  shall  be  lawful  for  any  person  law^y  attending  such  meetings  to 
seixe  and  apprehend  any  person  not  entitled  to  attend  such  meeting,  who  diall  not 
npon  the  mmng  of  such  proclamation  forthwith  depart,  and  to  carry  such  person  before 
any  justice  isX  the  peace  oi  the  county,  riding,  division,  stewartry,  city,  or  town  coipor- 
ate^  within  which  such  meetine  shall  be  held,  to  be  dealt  with  accormng  to  law." 

^11.  Enacts,  **  that  it  shall  be  lawful  for  any  one  or  more  justice  or  justices  of  the 
peace  in  and  for  any  county,  or  for  the  sheriff  or  under-sheriff  of  any  county,  or  for  the 
mayor  or  other  head  officer,  or  any  justice  of  the  peace  of  any  city  or  town  corporate^ 
witlim  which  any  meeting  shall  be  held,  or  persons  shall  assemble  for  the  purpose  of 
holding  any  meeting  contrary  to  the  provisions  of  this  act,  or  where  any  person  or  per- 
sons not  entitled  to  attend  any  meeting  or  assembly  as  aforesaid,  shall  muse  or  neglect 
to  depart  therefrom  for  the  space  of  a  quarter  of  an  hour  after  such  proclamation  made 
as  afiyreaaid,  to  mak^  or  cause  to  be  made  proclamation  in  the  king's  name,  in  the  man- 
ner and  form  herdnafter  directed,  to  command  all  persons  there  assembled  to  disperse 
therasdves,  and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful  business; 
and  if  any  such  persons  so  assembled  as  aforesaid  shall,  to  the  number  of  twelve  or  more 
notwithstanding  such  proclamation  made,  continue  together  by  the  space  of  half  an  hour 
after  such  procuamation  made,  that  then  and  in  every  such  case  every  person  so  conti- 
nuing, being  thereof  legally  convicted,  shall  be  adjuc^d  guilty  of  felony,  and  be  liable 
to  be  transported  for  any  term  not  exceeding  seven  years. 

^  18.  Enacts, 'that  the  order  and  fonn  of  the  proclamation  to  be  madeasaforesaid,4hall 
be  as  hereafter  followeth ;  (that  is  to  say,)  the  justice  or  justices  of  the  peace,  or  other 
penon  authorised  by  this  act  to  make  such  proclamation,  shall,  amon^  tne  said  persons 
assembled,  or  as  near  to  them  as  he  can  safely  come,  with  a  loud  voice,  command  or 
cause  to  he  commanded  sOence  to  be,  while  proclamation  is  makings  and  after  that  shall 
openly,  and  with  loud  voice,  make  or  cause  to  be  made  proclamation  in  these  words^  or 
to  the  like  effect: 
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immediately  to  disperse  themselves,  and  peaceably  to  dqiart  to  their  habitations,  or  to 


"  Oar  sovereign  lord  the  king  chargeth  and  commandeth  all  persons  here  assembled, 
diately  to  msperse  themselves,  and  peac< 
lawftd  businessw— €rod  save  the  king." 
$  13.  Enacts,  "  that  if  one  or  more  justice  or  justices  of  the  peace  present  at  any 
meeting  requiring  such  notice  as  aforesaid,  shall  think  fit  to  order  an^  person  or  persons 
who  sluili  attenclsuch  meeting  in  any  manner  contrary  to  the  provisions  of  this  act,  or 
who  shall  at  such  meetinj^  proceed  to  propound  or  maintain  any  proposition  for  altmng 
my  thing  by  law  established,  otherwise  than  bv  the  authority  of  Uie  king,  lords,  and 
eonunons,  in  parliament  assembled,  or  shall  wilfiiUy  and4uivisedly  make  any  pn^HMition, 
or  hold  any  ifiscourse  for  the  purpose  of  inciting  and  stirring  up  the  people  to  hatred  or 
eoBtoRopi  of  the  penon  of  his  majesly,  his  hein  or  suocessorsy  or  the  government  and 
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constitution  of  this  realm  as  by  law  established,  to  be  taken  into  custody,  to  be  dealt 
with  according  to  law ;  and  in  case  the  said  justice  or  justices,  or  any  of  them,  or  any 
peace  officer  acting  under  his  or  their  or  any  of  thdr  orders,  shall  be  forcibly  obstruct- 


if  anv  persons  to  the  number  of  twelve,  or  more,  being  requined  or  commanded  by  such 
proclamation  to  disperse  themselves,  and  peaceably  to  depart  as  last  aforesaid,  shall,  to 
the  number  of  twelve  or  more,  notwithstandinfi;  such  proclamation  made,  remain  or 
continue  together  by  the  ^pace  of  half  an  hour  3ter  such  command  or  request  made  by 
proclamation,  that  then  such  continuing  together  to  the  number  of  twelve  or  more,  after 
such  command  or  request  madebv  prodamation,  shall  be  adjudged  felony,andtheoffisn- 
'ders  therein  shall  be  adjudeed  felons,  and  shall  be  liable  to  be  transported  for  any  term 
not  exceeding  seven  yean. 

J  14.  Enacts,  **  tluit  if  any  person  or  persons  do  or  shall,  with  force  and  arms,  ini^ 
y  and  knowingly  oppose,  obstruct,  or  m  any  manner  wilfully  and  knowingly  let,  hin* 
der,  or  hurt  any  justice  of  the  peace,  or  other  person  authorised  as  iifbresaid,  or  any 
person  acting  in  aid  or  assistance  of  any  justice  of  the  peace  who  shall  attend  or  dis- 
perse any  such  meeting  as  aforesaid,  or  shall  be  going  to  attend  or  to  disperse  any  such 
meeting,  or  any  justice  of  the  peace  or  peace  officer,  or  any  person  or  persons  actn^  in 
aid  or  assistance  of  any  justice  of  the  peace  or  other  officer  who  shall  begin  to  prodaim^ 
or  be  going  or  endeavouring  to  make  any  proclamation  authorised  or  directed  to  be 
made  under  the  provisions  of  this  act,  whereby  such  prodamation  shall  not  be  made; 
and  also  if  any  persons  so  being  assembled  as  sibresaia,  to  whom  any  such  prodamation 
as  aforesaid  snould  or  ought  to  have  been  made,  if  the  same  had  not  been  hindered  as 
aforesaid,  shall,  to  the  number  of  twdve  or  more,  continue  together,  and  not  disperse 
themselves  within  half  an  hour  afber  such  let  or  hindrance  so  made,  having  know- 
ledge of  such  let  or  hindrance  so  made;  and  also  if  any  person  so  bdng  at  any  such  as- 
sembly as  aforesaid  shall,  with  force  and  arms,  wilfully  and  knowingly  oppose,  obstruct, 
or  in  any  manner  wilfidly  and  knowingly  let,  hinder,  or  hurt  any  justice  of  the  peace  or 
other  magistrate,  or  any  peace  officer  or  other  person  acting  in  their  aid  or  asostance^ 
in  the  arresting^  apprehending^  or  taking  into  custody,  or  detaining,  in  execution  of  any 
of  the  provisions  ot  this  act,  any  person  or  persons,  or  endeavouring  so  to  do,  that  then 
and  in  every  such  case  every  person  so  omiding,  bdng  thereof  k^ly  convicted,  shall 
be  adjudged  guilty  of  fdony,  and  be  liable  to  be  transported  for  any  term  not  exceeding 
seven  years." 

^15.  Enacts,  ^  that  if  the  persons  assembled  at  any  meeting  or  assembly  hdd  con- 
trary to  the  provisions  of  this  act,  or  which  shall  become  and  he  an  unlawful  assembly, 
under  the  provisions  of  this  act,  or  any  of  them,  shall  happen  to  be  killed,  maimed,  or 
hurt,  in  the  dispersing,  or  endeavouring  to  dispme,  or  arresting  or  apprehending  or  de- 
taining them,  or  any  of  them,  or  in  the  endeavouring  so  to  do,  by  reason  of  their  resist- 
ing the  persons  so  dispersing,  seizing,  or  apprehenmng,  or  endeavouiing  to  din)ene, 
seize,  or  apprehend  them,  that  every  such  justice  of  the  peace,  sheri^  under-sberil^ 
mayor,  head  officer,  magistrate,  high  or  petty  constable^  or  other  pea^e  officer,  and  all 
and  singular  persons  being  aiding  and  assisting  to  them  or  any  oi  them,  shall  be  free, 
dischaiged,  and  indemnified,  as  well  against  the  king's  majesty,  his  hdrs  and  successon, 
as  against  all  and  every  other  person  and  persons,  of,  tor,  or  concerning  the  lolling, 
maiming,  or  hurting  of  any  sucn  person  or  persons  so  continuing  together  as  aforesaii^ 
that  shul  happen  to  be  so  Killed,  mmmed,  or  hurt  as  aforesaid.'* 

§16.  Provides,  that  nothing  herein-before  contained  shall  extend  to  any  meedo^ 
or  assembly  which  shall  be  wholly  holden  in  any  room  or  i^Mirtmait  of  any  house  or 
building. 

Ji  17.  Provides  also,  that  nothing  in  this  act  contnned  shall  extend  to  any  meeting 
d  in  any  county,  stewartiy,  dty,  borough,  town,  or  place,  returning  any  member  to 
serve  in  parliament,  after  the  issuing  and  l^ore  the  return  of  any  writ  for  the  dection 
of  any  member  to  serve  in  parliament  for  such  county,  stewartiy,  dty,  borough,  town, 
or  place. 

$  18.  Dedares  and  enacts,  ^  that  it  shall  not  be  lawful  for  any  person  to  attend, 
proceed  to,  or  be  present  at  any  meeting  whatsoever,  which  shall  be  holden  for^the 
purpose  or  on  the  pretext  of  dehberating  upon,  or  proceeding  to  deliberate  upon  ai^ 
public  grievance,  or  upon  any  matter  or  thing  idatiiig  to  any  trader  mannfacture,  busi- 
ness, or  profesrion,  or  upon  any  matter  in  church  or  state,  or  of  considering,  proposins^ 
of  agreemff  to  any  petition,  complidnt,  remonstrance^  dedaration,  resolution,  or  ad- 
dress, on  &e  subject  thereof,  armed  with  any  gun,  pistol,  swoid,  dagKer,pike,  btu4geoBs 
or  other  oflennve  weapon ;  and  that  every  person  who  shall  ofiend  in  the  premises, 
shall,  upon  being  convicted  thereof,  be  finea  and  imprisoned  for  any  tenn^not  cMeed« 
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iQg  ttro  yean>  at  the  discretion  of  the  court  before  which  such  conviction  shall  be  hadt 
providea  al^rays,  that  nothim^  herein  contained  shall  extend,  or  be  construed  to  extend 
to  any  justice  of  the  peace,  thenS,  under-sheri£^  mayor,  or  other  head  officer  aforesaid, 
or  to  any  peace  officer,  or  to  any  other  person  or  persons  acting  in  their  aid  or  assist- 
ance, who  shall  attend,  proceed  to,  or  be  present  at  any  such  meeting  as  aforesaid." 

$  1 9.  Enacts,  **  that  it  shall  not  be  lawful  for  any  person  to  attend,  proceed  to,  or 
be  present  at,  or  return  from  any  meeting  whatever,  which  shall  be  nolden  for  the 
purpose  or  on  the  pretext  of  deliberating  upon,  or  proceeding  to  deliberate  upon  any 
public  grievance,  or  upon  any  matter  or  thing  relatixig  to  any  trade,  manufacture,  busi- 
ness, or  profession,  or  upon  any  matter  in  church  or  tftate,or  of  considering,  proposing, 
or  agreemff  to  any  petition,  compl^t,  remonstrance,  declaration,  resolution,  or  aa- 
dress,  on  ue  subject  thereof,  with  any  flac,  banner,  or  ensi^,  or  displaying  or  exhibit- 
ing any  device,  badge^  or  emblem,  or  with  any  drum  or  militarv  or  other  music,  or  in 
muitary  array  or  order ;  and  that  every  person  who  shall  offend  in  the  premises,  shall, 
upon  beinc  convicted  thca>eof^  be  fined  and*  imprisoned  for  any  term  not  exceeding  two 
yean,  at  the  discretion  of  the  court  before  which  such  conviction  shall  be  had." 

§  SO.  Enacts,  **  that  the  sheriffs  depute  and  their  substitutes,  stewards  depute  and 
thdr  substitutes,  justices  of  the  peace,  magbtrates  of  royal  burghs,  and  all  other  inferior 
judges  and  magistrates,  and  also  all  hi^  and  pettv  constables,  or  other  peace  officers  of 
any  county,  stewartry,  city,  or  town,  withm  that  part  of  the  united  kingdom  called 
Scotland,  shall  have  such  and  the  same  powers  and  authorities  for  putting  this  present 
act  in  execution  within  Scotlan<^  as  the  justices  of  the  peace,  ana  peace  officers  and 
constables  aforesaid,  respectively  have,  by  virtue  of  this  act,  within  and  for  other  parts 
d  the  united  kingdom. 

^91.  Enacts,  ^  that  it  shall  be  lawful  for  the  justices  of  the  peace,  assembled  at  any 

Quarter  or  general  sessions  of  the  peace,  in  any  case  in  which  they  shall  deem  it  expe- 
ient  for  the  .purpose  of  preventing  tumultuous  meetincs,  to  divide  any  parish  or  town- 
ship within  their  jurisdiction,  having  a  population  exceemng,  in  the  judgment  of  the  said 
justices,  90,000  inhabitants,  into  two  or  more  divisions,  for  all  the  purposes  of  this  act, 
and  to  assi^  the  boundaries  of  such  divisions;  and  that  a  registrv  of  such  divisions  so 
made,  specifying  and  describing  the  boundaries  so  assigned,  shall  be  entered  with  the 
derkof  the  peace  of  the  county,  ridine,or  division  within  which  such  parish  or  township 
is  ntuate,  and  a  duplicate  thereof  shaU  be  transmitted  to  the  churchwardens  and  over- 
seers of  the  poor,  or  to  the  minister  and  elders,  or  to  the  kirk  session  of  the  parish  or 
township  so  divided,  to  be  Iw  them  preserved  and  kept  with  the  books  of  such  parish  or 
township,  and  copies  thereof  shall  be  put  up,  and  fix>m  time  to  time  (in  case  ot  the  re- 
moval) replaced,  upon  the  doors  of  tne  church  of  such  parish  or  township ;  and  when 
any  such  parish  or  township  shall  be  so  divided,  each  of  such  separate  divisions  shall, 
for  all  the  purposes  of  this  act,  be  deemed  a  separate  parish  or  township;  and  all  the 
clauses,  provisions,  regulations,  matters,  and  things  in  this  act  contained,  reliMdng  to  any 
anemblies  or  meetings  in  parishes  or  townships,  shall  apply  and  be  enforced,  as  to  afi 
such  separate  division  of  parishes  or  townships,  as  fully  and  effectually  as  if  the  same 
were  severally  and  separately  rroeated  and  re-enacted  in  relation  thereto :  provided 
always,  that  no  such  oivision  shaU  contain  a  population,  which  in  the  judgment  of  the 
said  justices  shall  consist  of  less  than  10,000  persons." 

§  99.  Enacts,  ^  that  every  extrfr-parochial  place  shall  be  deemed  and  taken  to  be  ft 
parish  or  town^iip,  for  all  the  purposes  of  this  act ;  and  all  the  clauses,  provirions,  re- 
gulations, matters,  and  things  in  this  act  contained,  relating  to  any  assemolies  or  meet- 
ings in  parishes  or  townships,  shall  apply  and  be  enforced  as  to  all  extniFparochial 
places,  as  fully  and  effectually  as  if  the  same  were  severally  and  separately  reputed  and 
re-enacted  in  relation  thereto." 

$  93.  And  whereas  by  an  act  passed  in  the  57th  year  of  the  reign  of  his  present  Mfr* 
jerty,  intituled  **  An  Act  for  the  more  effectually  preventing  sMitious  meetings  and 
assemblies,"  certain  regulations  are  enacted  in  relation  to  meetings  in  the  city  or  libera 
ties  of  Westminster,  or  county  of  Middlesex,  which  might  prevent  any  meeting  under 
the  provisions  of  this  act  in  the  parishes  of  Saint  John  and  Saint  Mar^pret,  A^tmin- 
ster;  it  is  therefore  enacted,  "  tnat  it  shall  be  lawfiil  to  hold  anv  meetmgs  in  such  pa- 
rishes respectively,  which  may  beheld  under  the  provisions  of  tnis  act,  within  the  dis- 
tance of  one  mile  from  the  gate  of  Westminster  Hall,  provided  that  the  same  shall  not 
be  hdd  in  Old  or  New  Palace  Yard  at  any  time  during  the  sitting  of  parliament." 

§  94.  Enacts  and  declares,  **  that  nothing  her^  contained  smdl  be  deemed  or  con- 
stiued  to  render  lawful  any  notice,  or  any^  assonMy  or  meetings  or  any  act  or  thing 
which  may  be  done  at  any  assembly  or  meeting  in  pursuance  of  any  such  notice^  or  the 
attendance  of  any  person  or  persons,  which  notice,  assembly,  meeting,  act,  or  attend- 
ance^ -would  have  been  contrary  to  law  if  this  act  had  not  been  made." 

$  95.  Enacts^  **  that  nothing  in  this  act  oontauied  shall  extend  to  prevent  any  prose- 
cution 
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cution  by  indictment  or  otherwise,  for  anything  which  may  be  an  oflence  within  the  in- 
tent and  meaning  of  this  act,  and  which  might  have  been  so  prosecuted  if  this  act  had 
not  been  made,  unless  the  offender  shall  have  been  prosecuted  for  such  o&nce  under 
this  act,  and  convicted  or  acquitted  of  such  oflence." 

6  26.  "  And  whereas  it  is  expedient  that  houses  and  places  used  for  the  purpose  of 
publicly  delivering  lectures,  or  of  holding  debates,  should  be  regulated ;"  it  is  there- 
fore enacted,  ^  that  everv  house,  room,  field,  or  other  place,  at  or  in  which  any 
Eerson  shall  publicly  read,  or  at  or  in  which  any  lecture  or  discourse  shall  be  pub- 
dy  delivered,  or  any  public  debate  shall  be  had,  on  any  subject  whatever,  for  the 
purpose  of  raising  or  collecting  money,  or  any  other  valuable  thing,  from  the  per- 
sons admitted,  or  to  which  any  person  shall  be  admitted  by  payment  of  money,  or 
by  any  ticket  or  token  of  any  kind  delivered  in  consideration  of  money,  or  any 
other  valuable  thing,  or  in  consequence  of  paying  or  giving,  or  having  paid  or  given, 
or  having  agreed  to  pay  or  give,  in  any  manner,  anv  money  or  other  valuable 
thing,  or  where  any  money  or  other  valuable  thing  snail  be  received  from  any  per- 
son admitted,  either  under  pretence  of  paying  for  any  refireshment  or  other  thing,  or 
under  any  other  pretence,  or  for  any  other  cause,  or  by  means  of  any  device  or  con- 
trivance whatever,  shall  be  deemed  a  disorderly  house  or  place,  unless  the  same 
shall  have  been  previously  licensed  in  manner  hereinafter  mentioned ;  and  the  person 
by  whom  such  house,  room,  field,  or  place,  shall  be  opened  or  used,  for  any  of  the  pur- 
poses aforesaid,  shall  forfeit  the  sum  of  100/.  for  every  day  or  time  that  such  house, 
room,  field,  or  place  shall  be  opened  or  used  as  aforesaid,  to  such  person  as  will 
sue  for  the  same,  and  be  otherwise  punished  as  the  law  directs  in  cases  of  disor- 
derly houses :  and  every  person  managing  or  conducting  the  proceedings,  or  acting 
as  moderator,  president,  or  chairman,  at  such  house,  room,  fiel^  or  place,  so  opened 
or  used  as  aforesaid,  or  therein  debating,  publicly  reading,  or  delivenn^  any  discourse 
or  lecture;  and  also  every  person  who  shall  pay,  ^ve,  collect,  or  receive,  or  agree  to 
pay,  give,  or  receive  any  money  or  thing,  for  or  in  respect  of  the  admission  of  any 
'  person  into  any  such  house,  room,  field,  or  place,  or  shall  deliver  out,  distribute,  or 
receive  any  such  ticket  or  tickets,  or  token  or  tokens  as  aforesaid,  knowing  such  houses 
room,  field,  or  place  to  be  opened  or  used  for  any  such  purpose  as  aforesaid,  shall  for 
every  such  oflence  forfeit  the  sum  of  20/.. 

(27.  Enacts,  **  that  every  person  who  shall  at  any  time  hereafter  appear,  act,  or 
behave  him  or  herself  as  master  or  mistress,  or  as  the  person  having  the  command,  or 
government,  or  management  of  any  such  house,  room,  field,  or  place  as  aforesaid,  shall 
be  deemed  and  taken  to  be  a  person  by  whom  the  same  u  opened  or  used  as  afore- 
said,  and  shall  be  liable  to  be  sued  or  prosecuted,  and  punished  as  such,  notwithstand- 
ing he  or  she  be  not  in  hct  the  real  owner  or  occupier  thereof.*' 

§  28.  Enacts,  **  that  it  shall  be  lawfiil  for  any  justice  or  justices  of  the  peace  of  any 
county,  stewartry,  city,  borough,  town  or  place,  who  shall  by  information  upon  oatn 
Ibave  reason  to  suspect  that  any  house,  room,  field,  or  place,  or  any  part  or  parts  there- 
of, are  or  is  opened  or  used  for  the  purpose  of  publicly  reading  or  delivering  lectures  or 
discourses,  or  for  public  debate,  contrary  to  the  provisions  of  this  act,  to  go  to  such 
house,  room,  field,  or  place,  and  demand  to  be  admitted  therein ;  and  in  case  such 
justice  or  justices  shall  be  refused  admittance  to  such  house,  room,  field,  or  place,  or 
any  part  thereof,  the  same  shall  be  deemed  a  disorderly  house  or  place,  withm  the  in- 
tent and  meaning  of  this  act;  and  all  and  every  the  provisions  hereinbefore  contained 
respecting  any  house,  room,  field,  or  place  hereinbefore  declared  to  be  a  disorderly 
house  or  place,  shall  be  applied  to  such  house,  room,  field,  or  place,  where  such  ad- 
mittance shall  have  been  refused  as  aforesaid;  and  every  person  refiising  such  admit- 
tance shall  forfeit  the  sum  of  20/." 

§  29.  Provides  **  tiiat  it  shall  be  lawfiil  for  two  or  more  justices  of  the  peace  for  the 
county,  ridine,  division,  stewartry,  city,  borough,  town  or  place,  where  any  bouse,  room, 
or  other  buildings  shall  be  intended  to  be  opened  for  any  of  the  purposes  aforesaid,  by 
writing  under  thdr  hands  and  seals,  at  the  quarter  or  general  sessions  of  the  peace,  or 
at  any  special  session  to  be  held  for  the  particular  purpose,  to  grant  a  licence,  to  any 
person  or  persons  dedring  the  same,  to  open  such  nouse,  room,  or  other  building  for 
the  puipose  of  delivering,  for  money,  any  such  public  reading,  lectures,  or  discourses  as 
aforesaid,  or  for  the  purpose  of  holdmg  debates  on  any  subiecto,  the  same  being  cleariy 
expressed  in  such  licence ;  for  which  ucence  a  fee  of  one  shilling  and  no  more  shall  be 
paid ;  and  the  same  shall  be  in  force  for  the  space  of  one  year  and  no  longer,  or  for 
any  less  space  of  time  therein  to  be  specified;  and  which  licence  it  shall  be  lawfiil 
for  the  justices  of  the  peace  of  the  same  county,  stewartry,  city,  borough,  town, 
or  place,  at  ^any  general  quarter  or  general  sessions  of  the  peace,  to  revoke  and 
declare  void  and  no  longer  in  force,  by  any  order  of  such  justices,  acopy  whereof  shall 
be  delivered  to  or  served  upon  the  person  to  whom  the  «ud  licence  so  revoked  shall 
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hare  been  granted^  or  shall  be  left  at  the  house,  room,  or  building  for  which  such  licence 
shall  have  been  granted;  and  thereupon  such  licence  shall  cease  and  determine,  and  be 
thenceforth  utterly  void  and  of  no  effect.** 

^  do.  Provides  and  enacts,  ^  that  it  shall  be  lawful  for  any  justice  or  justices  of  the 
peace  of  any  county,  stewartry,  city,  borough,  town,  or  place,  where  any  such  house, 
room,  or  other  building  shall  be  licensed  as  herein  provided,  to  go  to  such  house,  room, 
or  building  so  licensed,  at  the  time  of  any  such  public  reading,  or  delivering  any  such 
lecture  or  discourse,  or  of  holding  any.  debate  therein  as  aforesaid,  or  at  the  time 
appointed  for  any  such  public  readmg,  or  delivering  any  such  lecture  or  discourse,  or 
of  holding  any  debate,  and  demand  to  be  admitted  therein ;  and  in  case  such  justice" 
or  justices  shall  be  reused  admittance  to  such  house,  room,  or  building,  the  same  shall , 
be  deemed,  notwithstanding  any  such  licence  as  aforesaid,  a  disorderly  house  or  place 
within  the  meaning  of  this  act ;  and  all  and  every  the  provisions  herein-before  con- 
tained respecting  any  house,  room,  field,  or  place,  herein-before  declared  to  be  a  dis- 
orderly house  or  place,  shall  be  applied  to  such  house,  room,  or  building  so  licensed  as 
aforesaid,  where  such  admittance  snail  have  been  refused  as  aforesaid ;  and  every  per- 
son refusing  such  admittance  shall  forfeit  the  sum  of  20/.  to  any  person  who  shall  sue 
for  the  same." 

$  31.  Provides  and  enacts,  **  that  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  any  lecture  or  discourses  to  be  delivered  in  any  of  the  univer- 
sities of  the  united  kingdom,  by  any  member  thereof,  or  any  person  authorised  by  the 
chancellor,  vice  chancellor,  or  other  proper  officers  of  such  universities  respectively ; 
or  to  any  public  reading,  or  lecture  or  discourse,  to  be  delivered  in  the  public  hall  of 
any  of  tne  inns  of  court  or  chancery,  by  any  person  authorised  by  the  benchers  of  the 
inns  of  court ;  or  by  the  professors  in  Gresham  college ;  or  to  the  professors  in  the 
college  established  for  the  education  of  the  civil  servants  of  the  East  India  company, 
or  the  seminaries  established  for  the  education  of  their  militaiy  service ;  or  to  any 
society  or  body  of  men  incorporated  or  established  by  royal  charter,  or  by  authority 
of  parliament ;  and  that  no  payment  made  to  any  schoolmaster,  or  other  person  by 
law  allowed  to  teach  and  instruct  youth,  in  respect  of  any  public  readings,  or  lectures 
or  discourses,  delivered  by  such  scnoolmaster,  or  other  person,  for  the  instruction  only 
of  such  youth  as  shall  be  committed  to  his  instruction,  shall  be  deemed  a  payment  of 
money  tor  admission  to  public  readings,  or  such  lectures  or  discourses,  within  the 
intent  and  meaning  of  this  act." 

$  32.  Provides  and  enacts,  "  that  it  shall  be  lawful  for  any  two  justices  of  the  peace, 
acting  for  any  county,  stewartry,  riding,  division,  city,  to>7n,  or  place,  upon  evidence  on 
oath  that  any  house,  room,  or  place,  so  licensed  and  opened  as  aforesaid,  is  commonly 
used  for  the  purpose  of  public  reading  or  delivering  lectures  or  discourses  of  a  sedi- 
tious, irreligious  or  immoral  tendency,  to  adjudge  and  declare  the  licence  for  opening 
the  same  to  have  been  forfeited ;  and  such  licence  shall  thereupon  cease  and  determine 
and  shall  thenceforth  be  utterly  void  and  of  no  effect." 

$  33.  Enacts,  *^  that  all  or  any  of  the  pecuniary  fines,  penalties,  or  forfeitures,  exceed- 
ing the  sum  of  20/.  incurred  under  thb  act  in  that  part  of  Great  Britain  called  England, 
or  in  Ireland,  may  be  recovered  by  action  of  debt  in  any  of  his  majesty's  courts  of 
record  at  Westminster  and  Dublin  respectively,  and  in  Scotland  in  the  court  of  session 
there;  and  it  shall  be  sufficient  to  declare  in  that  part  of  Great  Britain  called 
England,  and  in  Ireland,  or  conclude  in  Scotland,  that  the  defendant  or  defender  is 

indebted  to  the  plaintiff*  or  pursuer  in  the  sum  of (being  the  sum  demanded  by 

the  said  action),  being  forfeited  by  an  act  made  in  the  60th  year  of  the  reign  of  his 
present  majesty,  intituled,  '  an  act  [here  insert  the  title  of  this  act] ;'  and  the  plaintiff* 
or  pursuer,  if  he  shall  recover  in  such  action,  shall  have  his  full  costs  or  expences  ; 
ana  any  pecuniary  penalty  imposed  by  this  act,  not  exceeding  the  sum  of  20/.  and  for 
the  recovers  whereof  no  provision  is  herein  before  contained,  shall  and  may  be  re- 
covered before  any  justice  or  justices  of  the  peace  for  the  county,  stewartry,  ridings 
^vision,  city,  town,  or  place,  in  which  the  same  shall  be  incurred,  or  the  person  having 
incurred  the  same  shall  happen  t^  be,  in  a  summary  way ;  and  in  case  such  last- 
mentioned  penalty  shall  not  be  forthwith  paid,  such  justice  or  justices  shall,  by  war- 
rant under  nis  or  their  hand  and  seal,  or  hands  and  seals,  and  directed  to  any  constable 
or  other  peace  officer,  cause  the  same  to  be  levied  by  distress  and  sale  of  the  offender's, 
goods  and  chattels,  together  with  all  costs  and  charges  attending  such  distress  and 
sale ;  and  in  case  no  sufficient  distress  can  be  had  or  made,  such  justice  or  justices 
shall  commit  the  offender  to.  the  common  goal  or  house  of  correction  for  such  county, 
ftewartry,  ridings  division,  city,  borough,  town,  or  place,  there  to  remain,  without  bsol 
or  oudnprize,  for  any  time  not  exceeding  six  calendar  months,  nor  less  than  three 
ftilffidar  months:  provided  always,  that  no  penon  ihaU  be  prosecuted  or  sued  for  any 

pecuniary 
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pecamai^  penalty  impcxed  by  tfau  act,  unless  such  prosecution  shall  be  commenced,  or 
such  action  shall  be  brought,  withm  three  calendar  months  next  after  such  penalty 
shall  have  been  incurred. 

§  94.  Enacts,  **  that  all  pecuniary  penalties  and  forfeitures  imposed  Inr  this  act,  shall 
when  recovered,  dther  by  action  in  any  court  or  in  a  summary  way  before  any  justice, 
be  applied  and  disoosed  of  in  manner  hereinafter  mentioned,  tnat  is  to  say,  one  moiety 
thereof  to  the  plamtiff  in  any  such  action,  or  to  the  informer  before  any  justice,  and 
the  other  moiety  thereof  to  his  majesty,  his  heirs  and  successors." 

§  85.  Enacts,  ^  that  the  justice  or  justices  of  the  peace  by  or  before  whom  any 
oflender  shall  be  convicted  under  this  act,  shall  cause  the  said  conviction  to  be  made 
out  in  the  manner  and  form  following,  or  in  any  other  form  of  words  to  the  like 
efifect,  mutatit  mukm/du;  that  is  to  My, 

«*  Be  it  remembered,  that  on  this         ■■. —  day  of  —  in  the  year 

of  the  reign  of ^,  A.  B.  of is  duly  convicted  before  [me  or  us,  as  the 

case  may  be] of  his  majesty's  justices  of  the  peace  for  ,  in  pur- 

suance of  an  act  passed  in  the  sixtietn  year  of  the  reign  of  king  Geoige  the  third, - 
intituled  an  act  [set  forth  the  title  of  the  act],  for  that  the  said  A.  B.,  afler  the  passing 

the  said  act,  on  at ,  did  contrary  to  the  said  act  [here  specify  the 

offisnce  against  the  act,  as  the  case  may  bej ;  wherefore  [I  or  we,  as  the  case  may  be], 

the  said do  adjudge  that  the  said  A«  B.  do  pay  the  sum  of as  a 

penalty  for  his  said  oflfence.'* 

$.  36.  Enacts,  **  that  any  action  and  suit  which  shall  be  brought  or  commenced 
against  any  justice  or  justices  of  the  peace,  constable,  peace  officer,  or  other  person 
or  persons,  in  that  part  of  Great  Britain  called  England,  or  in  Ireland,  for  any  thing 
done  or  acted  in  pursuance  of  this  act,  shall  be  commenced  within  fax  calendar  months 
next  after  the  fact  committed,  and  not  afterwards ;  and  thie  venue  in  every  such  action 
or  suit  shall  be  laid  in  the  proper  county  where  the  fact  was  committed,  and  not  else- 
where ;  and  the  defendant  or  defendants  in  every  such  action  or  suit  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
nad  thereupon ;  and  if  such  action  or  suit  shall  be  brought  or  commenced  after  the 
time  limited  for  bringing  the  same,  or  the  venue  shall  be  laid  in  any  other  place  than 
as  aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  or  defendants ;  and  in 
such  case,  or  if  the  Jury  shall  find  a  verdict  for  the  defendant  or  defendants  upon  the 
merits,  or  if  the  plaipdff  or  pbuntifis  shall  become  nonsuit,  or  discontinue  his,  her,  or 
their  actions  after  appearance,  or  if  upon  demurrer  iudcment  shall  be  given  against 
the  plaintiff  or  plaintiffi,  the  defendant  or  defendants  shall  havd  double  costs,  which  he 
or  they  shall  and  may  recover  in  such  and  the  same  manner  as  any  ddTendant  can  by 
law  in  other  cases." 

^  37.  Enacts,  ^  that  every  action  and  suit  which  shall  be  brought  or  commenced 
against  any  pmon  or  persons  in  Scotland,  for  any  thing  done  or  acted  in  pursuance  of 
this  act,  shafi  in  like  manner  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  afterwards ;  and  shall  be  brought  in  the  court  of  session  in  Scot- 
land, and  the  defender  or  defenders  may  plead  that  the  matter  complained  of  was  done 
in  pursuance  of  this  act,  and  may  give  this  act  and  the  special  matter  in  evidence;  and 
if  such  action  or  suit  shall  be  broi^t  or  commenced  after  the  time  limited  for  bringing 
the  same,  then  the  same  shall  be  dismissed ;  and  in  such  case,  or  if  the  defender  or 
defenders  shall  be  assoilzied,  or  the  pursuer  or  pursuers  shall  sufier  the  action  or  suit 
to  fidl  asleep,  or  a  decision  shall  be  pronounced  against  the  pursuer  or  pursuers  upon 
the  relevancy,  the  defender  or  defenders  shall  have  double  costs  or  expences,  which  he 
or  they  shall  and  may  recover  in  such  and  the  same  manner  as  any  defender  can  by 
law  recover  costs  or  expences  in  other  cases." 

§  38.  Provides,  ^  that  no  person  shall  be  prosecuted  by  virtue  of  this  act,  for  any 
thing  done  or  committed  contrary  to  the  provisions  herein-before  contained,  unless  the 
prosecution  shall  be  commencea  within  six  calendar  months  after  the  ofience  com- 
mitted." 

$  40.  Enacts,  "  that  this  act  shall  commence  and  have  effect  within  the  city  of 
London,  and  within  twenty  miles  thereof  fiom  the  day  next  after  the  day  of  passing 
this  act,  and  shall  commence  and  have  e&ct  within  all  other  parts  of  tne  kingdom, 
from  the  expiration  of  ten  days  next  after  the  day  of  passinj^  this  act ;  and  slull  be 
and  continue  in  force  for  five  years  from  the  day  of  peasiqg  this  act,  and  until  the  end 
of  the  then  next  session  of  parliament." 

By  Stat.  60  G.  3.  c.  1.  intituled  **  An  act  to  prevent  the  training  of  persons  to  the 
ose  of  arms,  and  to  the  practice  of  military  evolutions  and  exercise."  [l  ith  Decem- 
ber 1819.1  (  1.  'After  redtinc  that,  '  whereas  in  some  parts  of  the  united  kingdom, 
men  claaoesanely  and  unlawnilly  assemUed  have  practised  miUtary  training  and  exeN 
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to  the  great  terror  aad  alarm  of  his  maiesty's  peaceable  and  loyal  subjects,  and 
the  imminent  danger  of  the  public  peace;  it  is  enacted,  **  that  all  meeting  and 
aMembliea  of  persons  for  the  purpose  of  training  or  drilling  thanselves,  or  of  bang 
trained  or  drili<^  to  the  use  of  arms,  or  for  the  purpose  of  practisixig  military  exercise, 
movements,  or  evolutions,  without  any  lawful  authority  from  h£  majesty,  or  the 
fieutenant,  or  two  justices  of  the  peace  of  any  county  or  ridings  or  of  any  stewartty, 
by  commission  or  otherwise,  for  so  doing,  shall  be  and  the  same  are  hereby  prohibited, 
as  dangerous  to  the  peace  and  security  of  his  majesty*s  liege  subjects  and  of  his  govern- 
ment; and  every  person  who  shall  be  present  at  or  attend  any  such  meeting  or 
aswmbly,  for  the  purpose  of  training  and  drilling  any  other  person  or  persons  to  the 
use  of  arms,  or  the  practice  of  mihtaiy  exercise,  movements,  or  evolutions,  or  who 
shall  train  or  drill  any  other  person  or  persons  to  the  use  of  arms,  or  the  practice  of 
militaiy  exercise,  movements,  or  evolutions,  or  who  shall  aid  or  assist  therein,  being 
le^gally  convicted  thereof,  shall  be'  liable  to  be  transported  for  uiy  term  not  exceeding 
seven  years,  or  to  be  punished  by  imprisonment  not  exceeding  two  years,  at  the 
discretion  of  the  court  in  which  such  conviction  shall  be  had ;  and  every  person  who 
shadl  attend  or  be  present  at  any  such  meeting  or  assembly  as  aforesaid,  for  the  purpose 
of  bein^  or  who  snail  at  any  such  meeting  or  assembly  be  trained  or  drilled  to  the  use 
of  anns,  or  the  practice  or  military  exerdse,  movements,  or  evolutions,  being  l^;ally 
convicted  thereof,  shall  be  liable  to  be  punished  bj^  fine  and  imprisonment  not  exceed- 
ing two  yean,  at  the  discretion  of  the  court  in  wmch  such  conviction  shall  be  had." 

§  9.  Enacts,  "  that  it  shall  be  lawful  for  any  justice  of  the  peace,  or  for  any  con- 
stable or  peace  officer,  or  for  any  other  person  acting  in  their  aid  or  assistance,  to  dis- 
perse any  such  unlawftd  meeting  or  assembly  as  aforesaid,  and  to  arrest  and  detain  any 
person  present  at,  or  aiding,  asdsdng,  or  abettinff  any  such  assembly  or  meeting  as 
aibresaia;  and  it  shall  be  lawful  for  the  justice  of  ue  peace  who  shall  arrest  any  such 
person,  or  before  whom  any  person  so  arrested  shall  be  brought,  to  commit  sucn  per- 
son for  trial  for  such  oflfence,  under  the  provisions  of  this  act,  unless  such  person  can 
and  shall  give  sufficient  bml  for  his  appearance  at  the  next  assizes  or  general  or 
quarter  sessions  of  the  peace,  to  answer  to  any  indictment  which  may  be  preferred, 
against  him  for  anv  such  ofience  against  this  act,  in  Eneland  and  Irelana;  and  in 
Scotland  every  such  person  shall  be  arrested  and  dealt  with  according  to  the  law  and 
practice  of  that  part  of  the  united  kingdom  in  the  case  of  a  bailable  offence." 

§  J.  Enacts,  "  that  the  sheriffi  depute  and  their  substitutes,  stewards  depute  and 
their  substitutes,  justices  of  the  neace,  mafi^trates  of  royal  bur]^s,  and  all  other  in- 
ferior juckes  and  magistrates,  ana  also  all  high  and  petty  constables,  or  other  peace 
officers  ol  any  county,  stewartry,  dtv,  or  town  within  that  part  of  the  united  kingdom 
called  Scotland,  shall  have  such  ana  the  same  powers  ana  authorities  for  putting  this 
present  act  in  execution  within  Scotland,  as  the  justices  of  the  peace  and  ot}ier 
magistFates  and  peace  officers  and  constables  aforesaid  respectively  have,  by  virtue  of 
this  act,  within  and  for  other  parts  of  the  united  kingdom/^ 

§  4.  Provides  and  enacts, '"  that  nothing  in  this  act  contained  shall  extend  to  prevent, 
any  prosecution,  by  indictment  or  otherwise,  for  any  thinff  which  shall  be  an  ofl^ce 
withm  the  intent  md  meaning  of  this  act,  and  which  might  nave  been  so  prosecuted  if 
this  act  had  not  been  made,  unless  the  offender  shall  luive  been  prosecuted  for  such 
offence  under  this  act,  and  convicted  or  acquitted  of  such  offence. 

§  5.  Enacts,  ^  that  any  action  or  suit  which  shall  be  brought  or  commenced  against 
any  justice  or  justices  oi  the  peace,  constable,  peace  officer,  or  other  person  or  per- 
sons, in  that  part  of  Great  Britain  called  England  or  in  Ireland,  for  any  thing  done 
or  acted  in  pursuance  of  this  act,  shall  be  commenced  within  six  calendar  months  next 
after  tHe  fiict  committed,  and  not  afterwards ;  and  the  venue  in  every  sudi  action  or 
«dt  shall  be  laid  in  the  proper  county  where  the  fiict  was  conunitted,  and  not  els^ 
where;  and  the  defendant  or  defendants  in  every «uch  action  or  suit  may  plead  the 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence  at  any  trial  to  be 
Sad  thereupon ;  and  if  such  action  or  suit  shall  be  broudit  or  commenced  after  the 
time  limited  for  bringing  the  same,  or  the  venue  shall  be  laid  in  any  other  place  than 
as  aforesaid,  then  the  jury  shall  find  a  verdict  for  the  drfendant  or  defendants;  and  in 
such  case,  or  if  the  jury  shall  find  a  verdict  for  the  defendant  or  defendants  upon  the 
meritSy  or  if  the  plamtiff  or  phundfl  shall  become  nonsuit,  or  discontinue  his,  her.  or 
their  actions  after  appearance, .  or  if  upon  demurrer  judcment  shall  be  given  wamst 
the  plaintifr  or  plaintiffi,  the  ddendant  or  defendants  saau  have  double  costa^  which  he 
or  tney  shall  and  may  recover  in  such  and  the  same  manner  as  any  defendant  can  by 
WW  in  other  cases." 

,  i  S.  Enacts,  ^  that  every  action  or  suit  wluch  shall  be  broog^t  or  commenced 
Bganst  any  fenoa  or  persona  in  Scotland,  for  any  thing  done  or  acted  in  pursuance  of 

this 
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(D  9.)  What  a  rout. 

A  rout  (firom  the  German  word  rot)  is,  {p)  when  they  assemble  for  an 
unlawful  design,  and  move  in  it,  but  do  not  execute  it.  Vide  Dalt. 
c  136. 

(D  10.)"  What  an  unlawful  assembly. 

An  unlawful  assembly  is,  (q)  when  three  or  more  assemble  to  do  an 
unlawful  act  (r)  but  do  nothing,  (s)    H.  P.  C.  137. 

(D  11.) 

^^— ■^™^—  *  ■  .Ill  I 

this  act,  shall  in  like  manner  be  commenced  within  six  calendar  months  after  the  fact 
committed,  and  not  afterwards,  and  shall  be  brought  in  the  court  of  session  in  Scot- 
land ;  and  the  defender  or  defenders  may  plead  that  the  matter  complained  of  was  done 
in  pursuance  of  this  act,  and  may  give  this  act  and  the  special  matter  in  evidence ;  and 
if  such  action  or  suit  shall  be  brought  or  commenced  after  the  time  limited  for  bring^ig 
the  same,  then  the  same  shall  be  dismissed ;  and  in  such  case,  or  if  the  defender  or 
defenders  shall  be  assoilzied,  or  the  pursuer  or  pursuers  shall  suffer  the  action  or  suit 
to  fall  asleep,  or  a  decision  shall  be  pronounced  against  the  pursuer  or  pursuers  upon 
the  relevancy,  the  defender  or  defenders  shall  have  treble  costs  or  expences,  which  he 
or  they  shall  and  may  receive  in  such  and  the  same  manner  as  any  defender  can  by  law 
recover  costs  or  expences  in  other  cases." 

§  7.  Provides  and  enacts,  **  that  no  person  shall  be  prosecuted  by  virtue  of  this  act 
fpr  any  thing  done  or  committed  contrary  to  the  provisions  herein-before  contained, 
unless  such  prosecution  shall  be  commenced  within  six  calendar  months  after  the 
offence  committed." 

(p)  1.  By  some  books  the  notion  of  a  rout  Ls  confined  to  such  assemblies  only,  as  are 
occasioned  bv  some  grievance  common  to  all  the  company;  as  the  inclosure  of  land  in 
which  they  all  claim  a  right  of  conmion.  Russell,  361,  —  2.  But  according  to  the  ge- 
neral opimon,  it  seems  to  be  a  distiufoance  of  the -peace  by  persons  assembling  together 
with  an  intention  to  do  a  thing,  which  if  it  be  executed,  will  make  them  rioters,  and 
actually  making  a  motion  towards  the  execution  of  their  purpose.  Ibid.  —  3.  In  fiict, 
it  generally  agrees,  in  all  the  particulars,  with  a  riot,  except  only  in  this,  that  it  may 
be' a  complete  offence  without  the  execution  of  the  intended  enterprise.  Ibid.  1  Hawk. 
c  65.  s.  8.  —  4.  And  it  seems,  by  the  Recitals  in  several  statutes,  that  if  people  assemble 
themselves,  and  afterwards  proceed,  ride,  go  forth,  or  move  by  instigation  of  one  or 
several  conducting  them,  this  is  a  rout ;  inasmuch  as  they  move  and  proceed  in  rout 
and  number.    19  Yin.  Abr.  Riots.  (A). 

(q)  An  unlawful  assembly,  at  common  law,  is,  according  to  the  common  opinion,  a 
disturbance  of  the  peace  by  persons  barely  assembling  together  with  an  intention  to  do 
a  thlnff,  which,  if  it  were  executed,  would  make  uiem  rioters,  but  neither  actually 
executing  it,  nor  making  a  motion  towards  its  execution.  Mr.  Seijeant  Hawkins,  how- 
ever, thinks  this  much  too  narrow  an  opinion;  and  that  any  meeting  of  great  numbers 
of  people  with  such  circumstances  of  terror  as  cannot  but  endanger  the  public  peace, 
and  raise  fears  and  jealousies  among  the  king's  subjects,  seems  properly  to  be  called  an 
unlawful  assembly.  As  where  great  numbers  complaining  of  a  common  grievance  meet 
together  armed  in  a  warlike  manner,  in  order  to  consult  together  concerning  the  most 
proper  means  for  the  recovery  of  thdr  interests ;  for  no  one  can  foresee  what  may  be 
the  event  of  such  an  assembly.    Russell,  562.    1  Hawk.  c.  65.  s.  9. 

(r)  1.  An  assembly  of  a  man's  fiiends  for  the  defence  of  his  person  against  those 
who  threaten  to  beat  him,  if  he  ^  to  such  a  market,  &c.  is  unlawful,  for  he  who  Ls 
in  fear  of  such  insults,  must  provide  for  his  safety,  by  demanding  the  surety  of  the 
peace  against  the  persons  by  whom  he  is  threatened,  and  not  make  use  of  such  violoit 
methods,  which  cannot  but  be  attended  with  the  danger  of  raisinjg  tumults  and  dis- 
orders to  die  disturbance  of  the  public  peace.  But  an  assembly  of^a  man's  friends  in 
his  own  house,  for  the  defence  or  the  possession  of  it  a^nst  such  as  threaten  to  make 
an  unlawftil  entry,  or  for  the  defence  of  his  person  against  such  as  threaten  to  beat 
him  in  his  house,  is  indulged  by  law ;  for  a  man's  house  is  looked  upon  as  his  castle. 
Russell,  362.  1  Hawk.  c.  €5.  s.  9.  10.  19  Vin.  Abr.  Riots,  (A)  5.  6.  11  Mod.  116. 
«—  2.  He  is  not,  however,  to  arm  himself  and  assemble  his  friends  in  defence  of  his 
close.    Russell,  363. 

(i)  1.  There  may  be  an  unlawful  assembly,  if  the  people  assemble  themselves  togfr* 
ther  for  an  21  pufpose  coiUra  pocvm,  though  they  do  nothing.    Br.  Riots,  pi.  4. 

9.  Ld. 
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(D  11.)  Whatnot. 

But  it  will  not  be  a  riot,  if  three  or  more  assemble  to  do  a  lawful 
Bctf  and  («)  diey  do  it  in  a  lawful  manner  t  (x)  as^  to  remove  a  nuisance. 
Vide  Dale.  c.  137.  (y) 

Or,  to  defend  a  man  in  his  house  against  violence.  Vide  Dalt. 
c  1S7. 

So,  if  the  servants  of  the.  Owner  of  a  house  enter  by  force,  by  com- 
mand of  their  master,  when  the  servants  of  him,  who  has  the  custody 
of  tke  bouse,  .oppose  them.     R.  Mo.  76  7« 

So,  if  they  assemble  to  do  an  act  which  seems  lawful;  as,  to  remove 
timber  to  which  they  claim  title.    Vide  Dalt  c  137.  {z) 

So^  if  divers,  cU^nore  rioioscj  prevent  an  election  of  officers  in  a 
borough;  it  is  not  a  riot,  if  the  right  of  election  be  not  shewn :  for  to 
make  a  riot,  there  ought  to  be  an  unlawful  act,  and  an  unlawful  assem- 
bly.    R.  Sal.  594. 

If  they  break  the  door  of  the  Guildhall,  if  it  is  not  shewn  whose 
bouse  it  Was;  for  perhaps  it  belonged  to  the  defendants.  R.  SaL 
69^ 


<•-  S.  Ld.  Coke  iipeaks  of  an  unlawful  aaa/ksMy  as  bdng  when  three  or  more  assemble 
thenwelves  together  to  commit  a  riot  or  .tout,  and  do  not  do  it.    s  Inst.  176. 

(u)  1.  This  proriso  is  9  necessary  branch  of  the  proposition^  —  2.  For  if  there  be 
vkmice  and  tumult,  it  has-been  generally  holden  not  to  moke  any  difierence^  whether 

the  act  intended  to  be  done  by  the  persons  assembled  be  of  itself  lawful  or  unbwfiil. 

JL  Vfhukce  it  follows,  that  if  three  or  more  persons  assist  a  man  to  make  a  forcible 
cntiy  into  lands,  to  which  one  of  them  has  a  good  ri^ht  of  entry ;  or  if  the  like  number, 
io  a  violent  and  tumultuous  manner,  join  together  m  removing  a  nuisance  or  other 
thmp;,  which  may  be  lawfully  done  in  a  peaceable  manner,  they  are  as  properly  rioters, 
as  irthe  act  intended  to  be  done  by  them  were  ever  so  unlawful.  Russell,  553. 
1  Ha^  c  66.  S.  7«     18  Modr  648. 

(jr)  In  soBBe  cases  in  which  the  law  authorises  force,  it  is  not  only  lawful,  but  also  com- 
mendable, even  perhaps  for  a  private  person  to  assemble  a  competent  number  of 
people,  hi  order  with  force  to  suppress  rebels,  or  enemies,  or  rioters ;  and  afterwards 
widi  soch  foiee  actually  to  suppress  them$  or  for  a  justice  of  peace,  who  has  a  just 
xaose  to  fear  a  violent  resistance,  to  raise  the  poue  in  order  to  remove  a  foree  in  mak- 
wof  aa  entty  into,  or  detaining  of  lands.  Also  it  seems  to  be  the  duty  of  a  sheriff  or 
oner  minister  of  justice,  havmg  the  execution  of  the  king's  writs,  and  being  resisted 
ia  endeavouring  to  execute  them,  to  raise  such  a  power  as  may  eifectually  enable  them 
to  overcome  any  such  resistance;  yet  it  is  said,  not  to  be  law&l  for  them  to  raise  a 
fiMTce  lor  the  execution  of  a  dvil  process,  unless  they  find  a  resistance ;  and  it  is  certain 
that  diey  are  highly  punishable  for  using  any  needless  outrage  or  violence.  Russell,  351 . 
1  Hawk,  c.  65.  s.  8.    igVin.  Abr.  Riots(A)4. 

(y)  1.  And  this  ma^  be  done  before  any  prejudice  is  recced  from  the  nuisance,  and 
tb^  maj^  also  enter  mto  another  man's  ground  for  the  purpose.  —  2.  Thus  where  a 
■nan  hsnag  erected  a  wear  across  a  common  navigable  river,  divers  persons  assembled 
with  spades  and  other  instruments  necessary  for  removing  it,  and  due  a  trench  in  the 
land  of  the  man  who  made  the  wear  in  order  to  turn  the  watery  and  the  better  to  re- 
BBOve  it,  and  thus  removed  the  nuisance,  it  was  holden  not  to  be  a  foreible  entiy  nor  a 
riot.  Dalt.  c  157.  5  Bum's  Just.  Riot,  s.  1.  —  9.  But  if  in  removing  a  nuisance  the 
pcraops  assembled  use  any  threatening  words,  such  as  they  will  do  it  though  they  die 
m  It,  or  the  Jike,  or  in  any  other  way  b^ave  .in  apparent  disturbance  of  the  peace,  it 
aeems  to  be  a  riot.    Russell,  il54.    IJalt.  c.  137.    ^Burn's  Just.  Riot,  s.  1. 

(s)  If  the  number  of  persons  are  not  more  than  are  necessary  for  the  purpose,  and 
if  thcce  an  no  threatening  words  used,  nor  any  other  disturbance  of  the  peace ;  even 
thoi^  another  man  has  a  better  ri^ht  to  the  thing  carried  away,  and  the  act,  there^ 
ian,  is  wrong,  and  unlawful.  1  Hawk,  c  65.  s.  5.  11  Mod.  117.  5  Bum's  Just. 
Riot,  s.  1. 

Vol,  IV.  B  b  So, 
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So,  if  divers  assemble  peaceably,  upon  a  lawfiil  oocasion,  it  will  not  be 
a  riot,  though  a  sudden  af&ray  (a)*  happens*  Mod.  Ca.  48.  R.  Sal. 
595.  (*) 

So,  if  a  man,  accompanied  with  his  servants,  does  an  outrage^  it  is 
not  a  riot  in  the  servants,  who  did  not  intend  mischief:  for.  none  shall 
be  a  rioter,  except  him  who  acts,  when  the  assembly  was  not  with  a  bad 
intent.     Sal.  595.  {c) 

Though  he  had  more  servants  than  he  usually  had.  Vide  Dalt. 
c.  136. 

If  a  jury  or  posse  -comitatiis  quarrel  among  themselves.  Vide  Daiti 
c.  1S6. 

If  travellers  quarrel,  and  beat  one  of  the  company. 

So  it  is  not  a  riot,  if  several  assemble  at  an  alehouse  in  friendship ; 
thon^  they  ought  not  to  do  it.    Vide  Dalt.  c.  136. 

(a)  1.  Afiravs  are  the  fighting  of  two  or  more  persons,  in  some  public  place,  to 
the  terror  of  nis  majesty's  subjects.  4  Blk.  Com.  144.  3  Inst.  158.  i  Bum's  Just. 
Affray,  I.  —  2.  The  denvation  of  the  word  affray,  is  from  the  French  tffirayer,  to  ter- 
rify ;  and  as  in  a  l^eal  sense  it  is  taken  for  a  public  offence  to  the  terror  of  the  people,  it 
seems  clearly  to  follow,  that  there  may  be  an  assault  which  will  not  amount  to  an  affivy; 
as  where  it  happens  in  a  private  place,  out  of  the  hearing  or  seeing  of  any  except  the 
wties  concerned ;  in  wnich  case  it  cannot  be  said  to  be  to  the  terror  ot  the  jieOi^. 
Russell,  388.  1  Hawk.  c.  63.  s.  1.  ->-  3.  And  there  may  be  an  affiray,  which  will  not 
•VKAmt  to  a  riot,  though  many  persons  be  engaged  in  it ;  af  if  a  number  of  .persons, 
Mng  met  together  at  a  fair  or  market,  or  on  any  other  lawful  or  innocent  occanoa, 
hapi^  on  a  sadden  quarrel  to  fiill  together  by  the  ears,  it  seems  agreed  that  they  wiH 
not  be  guilty  of  a  riot,  but  only  of  a  sudden  affray,  of  which  none  are  guilty  but  those 
who  actually  engine  in  it;  and  this  on  the  ground  of  the  design  of  their  meeting  being 
innocent  and  lawml,  and  the  subsequent  breach  of  the  peace  happening  unexpectedly 
without  any  previous  intention.    Russell,  388.  1  Hawk.  c.  65.  s.  3. 

(b)  1.  1  Hawk.  c.  65.  s.  3.  •—  8.  For  to  makt  a  riot,  the  violence  and  tumult  must 
in  some  dme&  be  premeditated.  Russell,  354. — 3.  But  if  there  be  any  predetermined 
fmipose  afacting  with  violence  and  tumult,  the  conduct  of  the  parties  aiay  be  deemed 
riotous^  -«-  4.  As  where  it  was  held,  that  although  the  auchence  in  a  pubUc  theatre 
liave  a  right  to  escpms  the  feelings  excited  at  the  moment  by  the  performance,  and  i^ 
this  manner  to  inland  or  to  hiss  any  piece  which  b  represented,  or  any  perfianner 
who  exhibits  himself  on  the  stage ;  yet  if  a  number  of  persons,  having  come  to  the 
theatre  with  a  predetermined  purpose  of  interrupting  the  performance,  £r  this  purpose 
make  a  great  noise  so  as  to  render  the  actors  entirely  inaudible,  though  without  ofle»- 
in^  persoud  violence  to  any  individual,  or  doing  any  injury  to  the  house,  they  are 
giulty  of  a  riot.  8  Gamp.  358.  •—  4.  So  thoiu|h  the  parties  may  have  assembled  for 
an  mnocent  jpurpose  lii  the  first  instance,  yet  if  they  uterwards,  upon  a  dispute  hap- 
pening to  arise  amongst  them,  form  themselves  into  parties,  with  promises  of  mntual 
assistance,  and  then  make  an  affray,  it  is  said  that  they  are  guilty  of  a  riot;  because 
upon  their  confederating  toeether  with  an  intention  to  break  me  peace,  they  may  as  pro- 
perly be  said  to  beassembled  together  for  that  purpose  from  the  time  of  such  coBtederacj, 
as  if  their  first  coming  had  bemi  on  such  a  desiffn ;  and  it  seems  to  be  dear,  that  if,  m 
an  assembly  of  persona  met  tocher  on  any  lawful  occasion  whatsoever,  a  sudden 
proposal  should  be  started  of  gome  together  in  a  body  to  pull  down  a  house  or  in- 
closure,  or  to  do  any  other  act  of  violence,  to  the  (ustumnoe  of  the  {wblic  peao^ 
and  sudi  motion  be  agreed  to,  and  executed  aocordip^^y,  the  persons  concerned. can- 
not but  be  rioters ;  because  their  associating' themselves  together,  for  such  a  new  pur- 
pose, is  in  no  way  extenuated  by  Uieir  having  met  at  first  upon  anodier.  Russdl,  355. 
1  Hawk.  c.  65.  s.  3. 

(c)  If  three  or  more,  being  lawfully  assembled,  quarrel,  and  the  party  fidi  on  one  of 
dieir  own  company,  this  is  no  riot ;  but  if  it  be  on  a  stranger,  the  ^&y  moment  the 
quarrel  begins,  they  begin  to  be  an  unlawful  assembly,  and  t»eir  concurrence  is  evidence 
of  an  eril  mtention  in  them  that  concur,  so  that  it  4s  .a  riot  xa  them  that  act^  and  no 
more.    1 9  Vin.  Abr.  Riots,  &c.  (A)  15.    8  Salk.  595. 

4  Or, 
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Or»  fbr  spoit;  ^  for  footbim^  (^)  bt^l^baiting,  bear-baiti;ig^  &,c. 
VideDaltC  1S6.  (^) 

Or,  for  dancing,  bowls,  C&rds,  dice,  &c  though  they  are  not  lawful 
games.     Vide  Didt.  136. 

So,  if  three  are  indicted  for  a  riot,  and  one  only  found  not  guilty,  all 
ou^t  to  be  discharged,     jft.  Sal.  593. 

Though  the  others  made  a  battery,  they  shall  not  be  punished  for  it : 
for  the  offence  charged  was  a  riot.     Sal.  594. 

(D  12.)  How  suppressed*    By  one  justice  of  pe^ce. 

By  the  (/)  st.  84?  Ed.  3.  1.  Justices  of  peace  shall  have  power  to 
restrain  all  evil  doers,  rioters,  &c.  and  to  arrest,  pursue,  and  punish 
them  according  to  law.    Vide  Justices  of  Peace,  (B  9.)  (gf) 

And  there&re,  if  there  be  a  riot,  rout,  or  linlawful  assembly,  every 
justice  of  peace  may  require  the  offender  to  find  sureties  for  the -peace, 
or  good  behaviour,  and  commit  him  upon  refusal.     Vide  Dalt  c.  82. 

Or  may  order  another  to  arrest  him.     Vide  Dalt.  c.  82. 

(D  13.)  By  more  justices. 

So,  by  the  st.  13  H.  4.  If  a  riot  be  made,  justices  of  peace,  or  two  of 
thenu  with  the  sheriff,  under-sheriff,  and  'posse  (A)  if  need  be,  shall 
arrest  them,  and  r«x>rd  what  they  find  done  in  their  presence;  by  which 

(J)  1.  In  2  Chit.  Crim.  L.  494.,  there  is  an  indictment  said  to  have  been  drawn  in 
the  year  1797,  by  a  very  eminent  pleader,  for  the  purpose  of  suppressing  an  antient 
cnstom  of  kicking  about  foot-baUs  on  a  Shrove  Tuesday,  at  Kingston^ponfThames ; 
the  first  count  of  which,  is,  for  riotously  kicking  about  a  foot-ball  in  tqe  town  of  Kin^tou ; 
and  the  second  for  a  eommon  nuisance  in  kicking  about  a  foot-ball  in  'the  said  town. 
—  8.  Coke  C.  J.  says,  that  the  stage-players  m'a^  be  indicted  fdr  a  riot  and  unlawful 
•fsembly.  1  Rol.  Kep.  109. -^3.  And  Dalton,  citing  Roile,  sAys,  that  if  such  players 
\n  their  shews,  occasion  an  extraordii^y  and  unusual,  concoune  of  peopI|e  to -see 
tnem  act  their  tricks,  this  is  an  unlawful  assembly  and  riot,  for  whicn  they  may  be 
indicted  and  fined.    Russell,  352.  n.     19  Vin.  Abr.  Kiots,  (A  8.) 

{fi)  So  assemblies  at  wakes,  or  other  festival  times.     1  Hawk.  c.  ^S,  s.  5. 

(/)  1.  By  th^  common  law,  the  sheriiF,  under-sheriff  constable,  or  any  other  peace- 
officer,  may  and  ought  to  do  all  that  in  them  lies,  towards  the  suppressing  of  a  ri(5|, 
and  may  comipand  all  other  persons  to  assist  them ;  and  by  the  common  law  also, 
any  private  pe/son  may  lawfully  endeavour  to  appease  such  disturbances  by  staVing 
the  persons  engaged  from  executing  their  purpose,  and  also  by  stopping  otficr:i 
Gommg  to  join  them.  1  Hawk,  c  65.  s.  11.  •—  S.  It  has  been  holden  also,  that 
{imate  penons  aiay  arm  themselves  in  order  to  suppress  a  riot.  Poph.  121.  Kel.  76. 
<— 3.  Whence  it  seems  clearly  to  follow,  that  they  may  also  make  use  of  arms  i^ 
suppressing  it  if  there  be  a  necessity. '  Russell,  384.  —  4.  However  it  may  be  verjr 
htfardous  for  private  persons  to  proceed  to  these  extremities;  and  such  violent 
methods  seem  only  proper  against  such  riots  as  savour  of  rebellion.  1  Hawk.  c.  QS, 
8.  11.--- 5.  But  if  a  foony  be  about  to  be  committed,  the  interference  of  private 
penons  will  be  justifiable ;  for  a  private  person  mav  do  any  thing  to  prevent  the  per- 
petration of  a  felony.  2  B.  &  F.  265.  —  6.  In  the  riots  which  took  place  in  the 
year  1780,*  this  matter  was  much  misunderstood,  and  a  general  persuasion  prevailed, 
that  no  indifferent  person  could  interpose,  without  the  authority  of  a  magistrate;  in 
consequence  of  which  much  mischief  was  done,  which  otherwise  might  have  been 
prevented.    2B.&P.  865.  - 

fg)  Vide  supra,  (D  8.)  (D  10.\  in  notis. 

(*}  In  the  mterpretadon  of  this  statute  it  has  been  holden,  that  all  persons,  noble- 
men and  others,  except  women,  clergymen,  persons  decrepit,  and  infants  under  fifteen, 
are  bound  to  attend  roe  justices  in  suppressing  a  riot,  upon  pain  of  fine  and  imprison- 
ment; and  that  any  battery,  wounding,  or  kming  the  noters,  that  may  happen  m  sup- 
presong  the  lioty  b  justifiable.    Russell,  385.    4  Blk.  Com,  146.  147     i  Hale,  495. 

B  b  2  they 
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th^  sluiU  be  ocmyict,  as  In  forcible  entry;    Vide  Justices  of  Peace. 
(B9.)(i)    ^  • 

Any  two  justices  in  the  county  may  make  the  oonvictioni  though  the 
two  next  justices  only  are  bound  to  do  it     Vide  Dalt.  c.  82* 

(D  14.)  When  upon  view.  (Ar) 

The  justices  of  oeace,  for  execution  of  the  st  13  H.  4w  7.  ought  to 

Sto  die  place  where  the  riot  is  made,  with  the  sherifl^  &c.  for  tlie 
eriffougnttojoin  throughout  the  whole  proceeding.     R.  Ray.  386. 

And  the  justice  with  Sie  sheriff,  may  arrest  all  present,  and  take 
their  arms.    Vide  Dalt.  c  82. 

Though  they  came  without  intent  to  do  mischief.     Vide  Dalt.  c.  82. 

And  all  riotously  arrayed,  whom  they  see  in  their  way  to  the  place,  or 
back  amhu    Vide  Dalt  c.  82. 

And  may  make  fresh  suit  after  any  who  escape.    Vide  Dalt  c  82. 

Or  send  a  wammt  for  them  to  find  surety,  &c     Vide  Dalt  c  82. 

So  the  justices,  with  the  sheriff,  ought  to  make  a  record  of  every 
thing  tmlawfol  done  in  their  presence.     Kel.  41.  a. 

And  fine  and  imprison  the  offenders.    Vide  Dalt  c.  82.  (/) 

And  the  sheriff  ought  to  be  a  party  to  the  record,  if  the  conviction  be 
before  the  rioters  disperse.     R.  Sal.  593. 

And  ought  to  join  in  setting  the  fine  upon  the  ofiender.  R.  Ray. 
386. 

The  record  ought  to  shew  all  the  circumstances  of  the  foct  in  certain. 

It  ought  to  shew  the  conviction  to  be  upon  view.     R.  Ray.  386. 

It  ought  to  make  the  conviction  in  the  present,  not  the  perfect  tense 
2  Mod.  Ca.  (m) 

The  fine  snail  be  upon  each  offender  severally.    Vide  Dalt  c.  82. 

And  commitment  shall  be  immediately  upon  conviction.     Kel.  41.  a. 

Afteir  the  record  made  upon  vieW)  it  shall  be  certified  to  B.  R.  as- 
sises, or  sessions.    Vide  Dalt  c  82v . 

And  is  not  traversable.    Vide  Dalt  c.  82. 

But  justices  of  peace  cannot  deliver  possession;  for  they  can  do  no 
thing  but  punish  and  record  the  force.     R.  1  Sid.  156. 

And  if  die^  do,  B.  R.  will  make  restitution.     1  Sid.  156. 

So,  if  justices  of  peace  proceed  wrongfully,  an  information  will  go 
against  tnem.     R.  1  Sid.  156. 

And  their  conviction,  if  it  appears  to  be  bad,  may  be  quashed  upon 
motion,  without  a  writ  of  error.    R.  1  Sid.  156. 

(D  15.)  By  inquisition. 

iSy  the  €t  13  H.  4.  7.  If  a  riot  be,  &c.  And  the  offenders  be  de- 
parted before  the  justices  come,  they  shall  inquire  of  such  riot  within  a 
month,  and  hear  and  determine  it 

And  the  justices  may  inquire  without  the  sheri£^  where  the  rioters 
are  dispersed.    R.  Sal.  593. 

(i)  Vide  supra,  (D  8.)  (D  loA  in  nods. 

U)  Id.  Ibid. 

(/)  1.  The  punishment  for  offences  of  the  nature  of  riots,  routs,  or  unlawful  assem- 
blies, at  common  law,  is  fine  and  imprisonment,  in  proportion  to  the  circumstances 
of  the  offence.  1  Hawk,  c  €5,  s.  12.  —  8.  And  formeriy,  in  cases  of  mat  enormi^» 
it  appears  that  the  offenders  were  sometunes  punished  with  the  pulory.  Had.— 
5.  But  such  punbhment  b  now,  in  such  cases,  taken  away  by  56  G.  S.  q.  138. 

(m)  Str.  445. 

.  So 
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So  tfae^  may  inquire  after  the  month :  for  they  are  only  subject  to  a 
penalty,  if  they  do  it  not  in  that  time.     R.  Sal.  593. 

An  inquisition  is  suflSdent,  if  it  says,  pro  domino  rege^  without  sayipgy 
pro  domino  rege,  et  corpore  comitatHsj  as  an  inquisition  ta}ien  by  a  gw^^^ 
inquest*     R.  Sd.  593. 
Vide  more  of  this,  in  Justices  of  Peace,  (B  liO,) 

(D  16.)  By  surety  of  the  peace :  —  How  gra^ited :  —  Upon  a 

suppUpaviL, 

So  a  riot,  or  breach  of  the  peace  may  be  restrained,,  or  preveatedsby 
sureties  found  for  the  peaoe^ 

If  it  appears  to.  the  chanoe]:y,.  upon  oomplaiQts.tliat  anyone  has  caifse 
to  pray  sureties  fpr  the  peace  against  another,  t^suppUcavit  shall  be  di* 
rected  to  any  justice  of  peace,  or  to  the  justiqes  in  general,  or  to  the 
jostioes  and  sheriff  to  take  of  him  sudi  sureties,  or  QQuupit  him  to  prison. 
F.  N.  R  ao.     Rj^.  88.    Vide  Chancery,  (*  R.) 

So  a  suppUcavit  lies  firom.B.  R,.    X  Keb.  203.  290«,    ^(a  4j^ 

And  the  sheriff  may  bi:eak  open  a  housi^  upon  a.  capifis  tp  find  siii:^ 
ties  for  good  behaviour..    R.  Mo.^  60t6. 

If  articles  are  sworn  in.  chancery,  upon  which  9LSupjgf,icaoit  is  mranted,. 
and  by  habeas  corpus  the  party  bein^  brought  to  a  judbe  of  o.  R..is. 
bound  to  appear  in  B.  R.  If  the  artides  are  transmitted'm>m  the  chan- 
cery to  B.  R.  or  the  witnesses  appear,  and  charge  him  there ;  he  shall 
be  bound  in  B.  R.  otjierwise  npt^     Skin,  61., 

A  supplicavU  shall  not  be  granted^  but  upon.afiidavit,^  diat  it  is  not 
prayed  of  malice.    F.  N.  B.  79.  H.  " 

And  if  it  be  for  good  behaviour  also;  articles  opght  to  be  exhibited. 
R.  2  Keb.  305.     1  Sid.  67.     1  Lev.  53. 

It  may  be  granted  upop  menace  of  corporal  damage.  Reg.  88.  F. 
N.B.  79.  G. 

Or  menace  of  burning  hb  house.     Reg.  88.     F.  N.  B.  79.  G. 

For  goin^  or  riding  ann^..    1  Keb.  203. 

Disturbance  of  djym^  service,  and  carrjring  the  minister  to  prison. 
R.  1  Keb.  290. 

For  dread  of  damage  to  hjm.  and  his  men,  by  such  as  have  discord 
with  him..    Reg.  89^  a.. 

(D  17.)  How  it  shall  be  executed. 

The  justice  executes  a  suppUcavit  as  minister :  and  therefore  ought  to 
pursue  his  writ  strictly. 

And  the  justices  themselves  to  whom  it  is  directed,  or  one  of  them, 
ought  to  execute  it:  for  he  cannot  depute  another.     2  Rol.  348. 

Or,  the  party,  or  his  friends  for  him,  shall  ffive  surety  in  chancery, 
and  have  astg)ersedeas  to  the  supplicaviL    F.  N.  B.  81.  A. 

Or  in  B.  R.  when  the  supjdicavU  goes  frqm  thence.     R.  Mo.  43. 

So,  upon  a  certificate  of  the  justices  to  whom  directed,  that  the  party 
who  demands  it  is  contentious,  and  the  other  of  good  fiune,  a  supersedeas 
is  usually  granted. 

After  surety  taken  by  recoffnizance  for  the  peace,  the  justices  ought 
to  return  the  writ  and  recognizance.    Lamb.  110.    Vide  Dalt  c  122. 

If  surety  be  given  only  for  one  of  those  against  whom  a  stgaplicavii  is 

B  b  3  granted ; 
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granted ;  it  ought  to  be  returned,  that  the  other  non  est  inventus.   2  Rol. 

348.  •     '  •      ' 

Or,  that  he  who  demands  it  released  to  him.     Lambw  1 11- 

If  the  justice  does  not  return  the  writ  of  recognizance,  a  certiorariWes 

for  them.     F.N.  B.  81.  B. 
Though  the  writ  was  not  returnable  in  chancery.    F.  N.  B.  81. 

(D  18.)    Upon  a  warrant  of  a  justice  of  peace ;  -^  How  it 

shall  be  made. 

•  So  a  justice  of  peace,  («)  by  warrant,  may  bring  arty  before  him, 
upon  good  cause,  (o)  to  find  surety  for  the  peace.     Vide  Dalt.  c.  118. 

Or  may  demand  surety  of  any  present,  by  parol.    Vide  Dalt  c  118. 

Or,  command  another^  by  parol,  to  arrest  him  being  present,  to  find 
surety.     Vide  Dalt.  c.  118. 

A  warrant  by  a  justice  of  peacfe,  to  bring  any  before  him  to  find  sure- . 
ty  for  the  peace,  may  be  directed  to  the  sheriff,  to  a  Nonstable,  or  other, 
ofiicer,  or  to  a  stranger.     Vide  Dalt.  c.  118. 

It  ought  to  be  under  his  hand  and 'seal,  and  to  contain  the  cause,  {p) 
Vide  Imprisonment,  (H  6,  &c.)    Vide  Dalt.  c.  118. 

But  a- fustic  of  peace  cannot  injoin  another,  that  he  shall  keep  the 
peace,  under  a  penalty,  {q) 

(D  19.)  How  executed. 

If  a  warrant  be  directed  to  the  sheriff,  he  may  by  parol,  or  precept,* 
command  any  known  officer  to  execute  It.     Vide  Dalt.  c  169. 

I      ■       ■  ■  ■         ■       . 

(n)  1.  By  the  commission  of  the  peace,  justices  of  peace  have  power  to  cause  to  come 
before  them,  or  any  one  of  them,  all  those  who  to  any  of  the  king's  people  concerning 
their  bodies;  or  the  fixing  of  tiieir  houses,  have  used  threats,  to  find  sufndent  security 
for  the  peace  or  thdr  good  behaviour  towards  the  kin^  and  his  people;  and  if  they, 
shall  reiusie  to  find  such  security,  to  cause  them  in  the  kmg's  prisons  to  be  safely  kept, 
until  they  shall  find  such  security,    5  Bum's  Just.  284. 

(o)  1.  Articles  exhibited  must  be  verified  by  the  oath  of  the  exhibitant;  an  affirm- 
ation therefore  is  not  sufficient.  1  Str.  597.  19  Mod.  245.  5  Chetwynd's  Bum, 
287.  —  2.  Nor  will  the  court  permit  the  tmth  of  the  allegations  to  be  controverted  by. 
the  defendant,  but  will  order  security  to  be  taken  immeduitely  if  no  objections  arise  on 
the  face  of  the  articles.    2  Str.  1202.     13  East,  171.  et  in  notit  Chetwynd.   Ibid.«— 

3.  But  where  an  application  was  made  to  the  court  to  enforce  the  subseauent  process, 
:md  the  articles  manifestly  appeared,  from  the  corroborated  afiidavit  of  tne  defendant, 
to  contain  a  malicious,  voluntary,  and  gross  perjury,  the  court  redsted  the  applipatioa 
and   committed  the  offender.     2  Burr.  806.     3  Burr.   1922.     Chetwynd  Ibid.  -- 

4.  Nor  will  the  court  receive  articles  of  the  peace  if  the  parties  live  at  a  distance  in 
the  country,  unless  they  have  previously  made  application  to  a  justice  in  the  neigh- 
!)ourhood.  2  Burr.  780.  Chetwynd  ibid. -— 5.  On  an  affidavit  of  the  defendant's 
being  seventy  years  of  age,  and  unable  to  travel,  a  vumdamut  was  granted  to  three  jus- 
tices in  Brecon  to  take  security  on  articles  of  the  peace  exhibited  in  the  king's  bCTch.' 
2'  Str.  835.  Chetwynd  Ibid.  —  6.  And  where  articles  of  the  p€»ce  were  exhibited, 
and  it  appeared  that  the  fects  charged  were  done  at  Portsmouth,  the  court  ordered  aa« 
indorsement  to  be  made  upon  the  attachment  of  the  peace,  authorising  and  directing  any 
justice  in  that  county  to  take  the  security  there,  specifying  the  particular  sums,  wherdn 
the  principals  and  also  their  sureties  should  be  bound.  2  Burr.  1039.  1  BIk.  233. 
Chetwynd  Ibid.  ' 

(p)  But  its  validity  does  not  depend  upon  the  tmth  of  the  infomiation  whereon  it  isi 
grounded. .  Foster,  135. 

{q)  Ner  commit  for  not  finding  security,  until  the  party  has  been  required  and  re- 
fused so  to  do.  1  Hawk.  c.  60,  note  to  s.  9.  of  7th  edit,  5  Chetwynd's  Bum,  286; 
vide  infra,  (D  19,} 

So> 
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'  So,  by  prec^t,  he  may  conummd  any,  who  U  not  a  known  officer. 
Vide  Dalt.  c.  169. 

But  if  it  be  directed  to  a  constable,  or  a  stranger,  he  ought  to  execute  it 
himself;  for  he  cannot  make  a  deputy.    Vide  Dalt.  c.  1,69. 

If  it  be  directed  to  two  or  more,'  either  of  them  may  execute  it.  Vide 
Dak.  c«  169. 

The  officer  ought  to  require  him  to  find  surety,  before  he  arrest  him. 
Vide  Execution,  (C  12.)     Vide  Dalt.  c.  118. 

He  ought  to  inform  him  at  whose  suit,  and  for  what,  it  is  demanded. 
R.  6  Co.  54.  & 

And  if  he  be  not  an  officer  known  and  sworn,  he  oufjtit  to  shew  his 
warrant.     Vide  Dalt.  c  169. 

OAerwi^,  if  he  be  an  officer  known  and  swoni»    Vide  Dalt*  c.  169^ 

The  officer,  for  executing  bia  warrant,  may  take  the  posse  comiUUAs^ 
Vide  Dalt  c  172. 

And  br^ak  open  tf  house,  if  necessary^    Vide  Dalt.  c.  127,  169. 

And  justify  a  batti^  of  the  person,  if  he  resists. 

If  a  person  be  taken  upon  the  warrant,  the  officer  may  commit  him, 
without  other  warrant,  if  he  refuses  to  oome  before  a  jusdce,  or  to  find 
surety  there.     R.  5  Co.  59.  b.'(r) 

So  the  justice  may  commit  him  if  he  does  not  fiod^  or  does  not  offer 
sure^.  (s)    Vide  Dalt  c.  '171/  {t) 

And  where  the  warrant  is  ceneral,  the  officer  may  bring  bim  to  what 
justice  he  pleasesb    Vide  Dalt  c  169.    5  Co.  59*.  b« 

(D  20.)  A  recognizance  for  the  peace :-~How  taken. 

Though  no  statute  directs  that  surety  shall  be  taken  for  the  peace, 
yet  a  recognizance  seems  the  most  congruous  means  for  it :  for  none 
shall  be  bound  to  the  king  but  by  record ;  and  by  the  st  33  H.  8.  39. 
all  obl^tiona  to  the  king  shall  he  in  his  name,  splvead  dondm  regu 
F.  N.  B.  82. 

And  therefore,  justices  usually  take  surety  by  recognizance  for  keep- 
ing the  peace  lill  the  next  sessions,  against  the  king  and  all  his  people, 

«d  «,p».n,  i.g»«  hta  ,ho  da»»d.  ft.  M  ^ 

(r)  I.  1  Hawk.  c.  60.  s^  18.  Dalt  c  US.  —  9.  But,  sa^  Dr.  Burn,  notwithstindp 
ing  these  great  authorities,  it  may  not  be  convenient  for  the  justices  to  leave  bo  much  ta 
the  constable's  judgment,  as  to  determine  what  shall  or  shall  not  be  deemed  a  refusal 
to  find  such  sureties;  for  that  the  constable  is  constitutea  a  judge  in  such  case  by  no 
law.  And  much  less  doth  it  seem  advisable  to  require  in  the  warrant,  as  b  usual,  that 
the  constable  shall  carry  the  party  to  gaol,  if  he  snail  reiiise  to  find  sufficient  sureties  ^ 
it  doth  not  appear  how  the  constable  can  any  way  be  deemed  a  competent  judse  of 
that;. for  it  is  certain  that  he  cannot  administer  an  oath  to  such  sureties,  or  oUiers^ 
whereby  to  inform  himself  of  such  sufficiency.  5  Chetwynd's  Bum,  289.  —  3.  And 
Mr.  Chetwynd  observes,  that  it  b  the  best  way,  and  now  the  usual  practice,  to  (firect 
the  constable  in  the  first  instance,  to  take  the  party  before  the  justice,  who  in  cane  of 
lefiisal  or  n^ect  to  find  sureties,  may  commit  ninu    Chetwynd  Ibid. 

(#}  If  he  be  present  in  person,  he  may  be  reauired  by  parol  to  find  sureties,  and  codn 
mitted  for  disobedience ;  but  if  he  be  absent,  he  cannot  be  committed  without  a  wv- 
raot  from  some  justice  in  order  to  find  sureties,  which  warrant  must  be  under  seal» 
shewing  the  cause  ibr  ^ii4uch  it  was  granted,  and  at  whote  suit.  1  Hawk.  c.  SO*  s.  9. 5. 
5  Chetwynd's  Bum,  S86. 

(0  SupnL  (D  18.)  in  notb. 

(«)  I.  Mr.  Serjeant  Hawkins  says,  that  it  seems  to  be  the  safest  way,  to  bind  the 
party  to  appear  at  the  next  sessions  of  the  peace,  and,  in  the  mean  time,  to  keep  Hie 

B  b  4  »  peace 
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.  And  by  the  8t  3  H.  7.  1.  the  justice  ought  to  certify  the  reoognizance 
at  the  next  sessions ;  that  if  the  party  make  de&ult,  it  may  be  recorded 
and  certified,  with  the  recogniaauce,  into  Chancery,  B.  R.  or  Ex* 
chequer. 

And  therefore,  the  next  sessions  is  the  proper  place  for  the  appear- 
ance of  the  party;  though  the  recognizance  does  not  mention  before 
.what  justices,  or  in  what  court,  or  at  what  time,  he  ouj^t  to  appear. 
VideDaltc.  119. 

So  the  recognizance  may  be  for  life,  or  for  years,  upon  good  cause. 
VideDaltc.  119. 

And  if  no  time  is  mentioned,  it  shall  be  mtended  for  life.  Vide  Dak. 
c  119.     2lEd.  4.  40.  b. 

.  But  the  time  and  sum  in  which  he  is  to  be  bound,  and  the  number 
and  sufficiency  of  the  sureties,  are  in  the  discretion  of  the  justices.  Vide 
Daltc.  119. 

So  a  recognizance  to  keep  the  peace,  generally,  is  gbod,  without  sayr- 
iug  against  A.  in  particular :  or,  to  keep  it  against  A.  without  saying, 
against  all  in  generals    Vide  Dalt.  c  1 19. 

So  a  recognizance  to  be  levied  of  goods  only,  or  of  lands  only, 
is  good  :  for,  only,  shall  be  rejected^  and  the  recognizance  shall  be  go* 
neral.    Vide  Dalt.  c,  1 1 9. 

If  the  sureties  prove  insufficient,  he  shall  be  compelled  to  find  new 
sureties  by  recognizance.    Vide  Dalt.  c.  119. 

So,  if  the  recognizance  be  forfeited.    Vide  Dalt.  c.  115. 

Otherwise,  if  a  sure^  dies:  for  his  executor  shall  be  charged. 
21  Ed.  4.  40.  b.     Vide  Dalt  c.  1 19. 

So  a  justice  of  peace  m^  take  money  in  deposito  for  surety  of  tiie 
peace.     Per  Berkly,  Cro.  Car.  446.     Vide  Dalt.  c.  119. 

But  a  recognizance,  which  does  not  mention  the  preservation  of  the 
peace,  will  be  void.    Vide  Dalt  c.  119. 

Though  it  be,  that  he  do  not  assault,  maim,  &c.  for  there  are  other 
breaches  of  the  peace.     Vide  Dalt.  c  1 19.  {x) 

(D  21.)  Of  whom  surety  of  tlie  peace  may  be  demanded. 

Surety  of  the  peace  may  be  demanded  against  every  one  under  the 
degree  of  a  peer.     Vide  Dalt  c.  1 1 7. 

peace  as  to  the  king  and  all  his  liese  people,  especially  as  to  the  party,  according  to  the 
common  form  of  precedents.  1  Hawk.  c.  60,  s.  16.  —  2.  But  notwithstanding  this  au- 
thority, says  Mr.  Chetwynd,  in  a  recent  case  it  has  been  determined  by  the  Court  of 
King's^  Bench,  that  a  justice  of  the  peace  is  authorised  to  reqiure  surety  of  the  peace 
for  a  limited  time,  (e.  g.  two  years),  according  to  his  discretion,  and  that  h^  need  not 
bind  the  party  over  to  the  next  sessions  only.  9  B.  &.  A.  278,  5  Gietwynd's^  Bum, 
391.— -3.  But,  continues  Mr.  Chetwynd,  if  a  recognizance  to  appear  at  the  sesrions  be 
taken,  and  an  order  of  court  for  findine  sureties  applied  for,  articles  of  the  peace  must 
be  exhibited.  Chetwynd  Ibid.  —  4.  The  practice,  he  observes,  referred  to  in  a  for« 
mer  edition  of  Bum,  u  any  such  still  prevail,  of  callioe  on  the  party  at  the  sessions  at 
which  he  is  bound  to  appear,  to  find  sureties  to  the  fofiowing  sessions,  and  so  on  from 
sessions  to  sessions,  witnout  any  fresh  complaint,  he  conceives  to  be  incorrect ;  and  he 
refers  analogically,  to  what  Mr.  Justice  Ashhurst  says,  in  1  T.  R.  696.  Chetwynd 
Ibid. 

(«)  1.  It  is  said,  that  the  fear  of  one  cannot  be  the  fear  of  another,  and  therefor^ 
that  every  recognizance  must  be  separate.  Dalt.  18.  5  Chetwynd's  Bum,  286.  i— 
2.  But  in  M.  23  Geq.  the  Court  of  K.  B.  allowed  three  women  to  file  joint  articles 
of  the  peace  against  three  men.  1  Hawk.  c.  60.  note  to  s.  5.  of  7th  edit  5  Chetwynd's 
Bum,  286, 

Though 
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Though  he  be  an  ecclesiastical  person.    Vide  Dalt.  c  117. 
.   A  sheri£^  coroner,  orother  officer  of  justice.    Vide  Dalt  c.  117. 

Though  a  justice  of  peace  in  the  same  commission.  Vide  Cromp. 
122.    Daitc.  117. 

Though  it  be  a  person  attainted,  or  excommunicated.  Vide  Dalt« 
c  115. 

A  Jeme  cooertj  or  infimt  within  the  age  of  discretion :  for  the  suieties 
shall  be  bound  for  them.    Vide  Dalt.  c.  117* 

(D  22.)  And  by  whom. 

So  9^  feme  covert  may  demand  it  against  her  own  husband,  (y)  ULeg. 
89.     F.  N.  B.  80.  P.    S  Keb.  4S8.    2  Ley.  128.  («) 

Or  a  Uktsband  against  his  wife.    Vide  Dalt  c  1 17.  {a) 

So-  a  person  attainted,  excommunicated,  or  abjured.  Vide  Dalt. 
c  117, 

Attainted  in  prienumire^    Vide  Dalt  c.  117* 

A  villein  against  his  lord,  et  e  contra, ,  Vide  Dalt  c  117* 

A  denizen,  or  alien  amy.    Vide  Dalt  c  117.  (fi) 

But  not  by  an  alien  enemy.    Vide  Dalt  c.  1 17. 

Or  a  turn  compos ;  though  care  shall  be  taken  for  his  safety.  Vide 
Dalt  c.  117. 

(D  23.)  Of  whom  not 

But  sure^  of  the  peace  shall  not  be  demanded  agunst  a  peer.  Vide 
Dalt  c  117.  (c) 

Nor  wainst  one  non  compos^  though  care  shall  be  taken  to  prevent  his 
mischief    Vide  Dalt  c  1 1 7. 

Nor  against  an  alien  enemy.    Vide  Dalt  c  117* 

(D  24.)    What  cause  for  it 

A  justice  of  peace  may  demand  surety,  if  any  in  his  presence  assaults 
or  threatens  corporal  damage  to  another.     R^.  88.  b.    F.  N.  B.  80.  {d) 

Or  threatens  to  bun>his  nouse.     Reg,  88,  89* 

If  he  assaults  the  justice  himself;  though  it  is  more  proper  that 
another  do  it    Vide  Dalt.  c.  1 16. 

(y)  And  if  the  marriage  be  diqmtedy  the  court  will  order  the  recognisance  to-  be 
worded  lo  as  not  to  hdmn  the  ftct    8  Str.  ISSI. 

Jl  iJb^dL  c  00.  s.  8.    Cromp.  118. 
1. 1  Hawk,  c  60. 8.  8.    Cromp.  118.— 8.  And  if  she  cannot  find  nireties  she 
be  committed.    Cromp.  lis. 
(d)Anin&nt.     Dalt.  c.  117. 

M  1.  A  peer  or  peeress  cannot  be  bound  over  in  any  other  place  than  the  courts  of 

K.  fL  orChancery.    4  Blk.  Com.  859.—^  3.  A  peeress  may  demand  surety  of  the  petice 

against  her  husband.     Post  359.    8  Str.  1808.      IS  East,  171.  n.     C.  T.  H.  74. 

1  Burr.  651.  70S.    1  T.  R.  696.    11  Mod.  109.    5  Chetwynd's  Bum,  886. 

(d)  Sefgeant  Hawkins  observes,  that  it  seemeth  clear,  that  wherever  a  person  has 

a  cause  to  fear  that  another  will  bum  his  house,  or  do  him  a  corporal  nurt,  as  by 
ng  or  beating  1^,  or  that  he  will  procure  others  to  do  him  such  mischief,  he  may 
desnand  the  surety  of  the  peace  against  such  person,  and  that  every  justice  ofdlie  peace 
is  bound  to  grant  it,  upon  the  party's  giving  him  satisfaction  upon  oath,  that  he  is  ao- 
tnally  under  sudi  fear,  and  that  he  has  just  cause  to  be  so,  by  reason  of  the  other's 
having  threatened  to  beat  him,  or  laid  in  wait  for  that  purpose ;  and  that  he  doth  not 
require  it  out  of  malice  or  vexation.     1  Hawk.  c.  60.  s.  6. . 
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If  be  comes  with  farce  into  the  presence  of  the  justice  io  the  ex^ 
ercise  of  his  ofBce^  or  goes,  or  rides  in  arms  (not  being  a  servant 
to  the  king,. in  execution  of  process,  aid  of  an  officer,  or  upcm  hue 
and  cry)  to  the  affray  of  the  people  against  the  st.  of  Northampton* 
2  Ed.  3.    7  R.  2*  IS.     12  R.  2. 6.  or  20  R  2.  K    Vide  Dalt.  c.  9. 

If  he  makes  a  duel,  or  sends  a  challenge* 

Makes  a  riot,  rout,  or  unlawfiil  assembly.     Vide  Dalt*  c  1 16. 

If  he  quarrels  in  the  presence  of  the  justice.     Vide  Dalt.  c*  1 16. 

Gives  the  lie  to  another  in  Westminster-hall  sedente  curia.      1  Lev. 

107. 

If  he  makes  an  affray,  or  terrifies  the  people.     Vide  Dalt  c.  116. 

If  he  be  brought  before  him  by  a  constable,  for  breaking  the  peace. 
Vide  Dalt  c.  116. 

Or  upon  oath  by  another  of  corporal  mischief  done,  or  menace  of  it, 
or  of  burning  his  house,  and  that  he  is  in  fear  of  it  {e)    2  Lev.  .228.  {f) 

Or  that  he  threatened  it  to  his  wife,  or  children.     Vide  Dalt  c.  1 16. ' 

And,  if  the  wife  makes  such  oath,  though  there  are  other  affidavits  to 
the  contrary.     2  Lev.  128. 

So,  if  a  justice  suspects  him  inclined  to  break  the  peace.  •  Vide  Dalt. 
c.  116. 

If  he  be  a  common  barrator.    Vide  Dalt  c.  1 1 6. 

But  it  is  npt  a  cause,  {g)  that  he  threatens  imprisonment  toanother,  (hy 
or  to  bum  his  goods :  for  he  may  have  another  remedy  by  action.  Vide 
Dalt  c  116. 

That  he  has  made  a  battery,  or  a  variance.     Vide  Dalt  c  1 16. 

Or,  that  he  is  in  fear  of  damage  to  his  servants,  or  cattle*  (/)  Vide. 
Dalt    c.  116.  (i) 

4 

(D  25.)    What,  for  good  behaviour. 

By  the  st  34  Ed.  S.  1.    Justices  of  peace  may  take  of  all  npt  of 


(r)  But  without  such  fear,  surety  shall  not  be  granted,  since  it  cannot  be  demanded 
for  an  outrage  that  is  past.    Dalt.  ell. 

(/)  Though  the  fact  from  which  the  fear  arises  be  pardoned,  the  court  will  receive 
it  as  a  ground  upion  which  to  ^rant  the  security.    Str.  473. 

(g)  u  the  ma^trate  perceives  that  surety  is  demanded  merely  of  malice,  or  (or 
vexation  only,  without  any  just  cause  or  fear,  he  may  safely  deny  it.    Dalt.  c.  116. 

\h)  But  it  seems  to  be  the  better  opinion,  that  he  who  is  threatened  to  be  imprisoned 
by  another,  has  a  right  to  demand  the  surety  of  the  peace;  for  eveiy  unlawful  im- 
prisonment is  an  a^Euilt  or  wrong  to  the  person  of  a  man.  And  the  objection,  that/ 
one  wrongfully  imprisoned  may  recover  damages  in  an  action,  and  therefore  needs  not 
die  surety  of  the  peace,  is  as  strong  in  the  case  of  battery  as  imprisonment;  and  yet 
there  is  no  doubt  but  that  one  threatened  to  be  beaten,  may  demand  the  surety  of  thet 
peace.     1  Hawk.  c.  60.  s.  7. 

(i)  1.  Lamb.  SS.  —  s.  In  this  case  the  party  may  have  a  K>ecial  writ  out  of  Chancenr, 
directed  to  the  sheriff,  that  he  shall  cause  such  person  to  nnd  surety,  that  he  shall  do ' 
no  hurt  or  damage  to  the  other  man  in  his  body,  or  to  his  servants  or  goods ;  and  if  i 
he  will  not  find  surety,  that  then  he  shall  arrest  and  detain  him  in  prison  until  he  shall 
find  surety.    Dalt.  c  1 1 6. 

(k)  I.  And  the  reason,  as  to  the  servant,  is,  because  then  the  fear  upon  which  the  surety 
will  be  ffranted,  is  that  o(  the  servant  not  the  master;  and  the  servant's  own  oatk 
before  &e  justice  is  necessary.  5  Chetwynd's  Bum,  S85.— 9.  And  the  reason  as  to 
the  cattle  is,  that  the  form  of  the  recognizance  is  only  that  the  party  shall  keep  the 
peace  towards  the  king  and  all  his  liege  people.  Ibid.— -3.  But  it  is  said,  that  if  a- 
jnan  threaten  to  hurt  another's  wife  or  cmic},  he  may  crave  the  peaces  by  the  words  of-. 
the  commisston.    Dalt.  c.  116.  • 

good 
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•  s 

good  fione  sufficient  surety  for  their  ^Dod  abearing  towards  the  kmg 
and  his  people. 

.  And  it  may  be  granted  by  justices  of  peace,  by  reoognizance,  or  upon 
a  supplicaviti  as  surety  for  the  peace.    Vide  Dalt  cA2S» 

And  for  every  cause  for  which  stirety  of  the  peace  is  demandiable. 

And  against  any  of  bad  £ime,  if  he  does  tliat  which  tends  to  the 
breach  of  the  peace. 

As,  if  h^  be  a  common  barretor.    Vide  Ddt  c.  124. 

If  he  lies  in  wait  to  rob,  or  puts  passengers  in  fear.  Vide  Dalt  c  124« 

Going  with  unusual  arms,  to  the  terror  of  others.   R*  1  Keb.  203.  • 

If  they  are  suspected  for  robbers,  or  manslayers.     Vide  Dalt.  c  124* 

Nightwalkers,  pilferers,  or  messengers  of  thieves ;  for  these  are  pri^ 
sentable  in  the  leet  .  Vide  Dalt.  c.  1 24, 

Dangerous  rogues,  or  vagabonds. 

If  they  practise  in  poison  for  others,  their  cattle,  or  fowls.  Vide  Dalt, 
c  124. 

If  they  throw  doWn  gates,  or  do  outrage  in  the  night  VideDalt  c  124. 

Eves  droppers  by  night,  or  by  day.     Vide  Dalt  c.  124. 

Idle  persons,  who  destroy  pigeous  by  eugines,  or  the  game»  or  do 
trespasses  in  parks,  or  warrens.     Vide  Dalt.  c.l  24. 

If  they  suborn  witnesses,  '  Mar.  11. 

Maintain,  or  resort  to  bawdy-houses.     13  H.  ?•  10. 

If  they  frequent  taverns  or  fuehouses/  not  having  means  of  livelihood. 
VideDalt  c.  124. 

Suspected  for  the  father  of  a  bastard.    Lamb.  1 22. 

Libellers.     Vide  Dalt  c.  124.  (/) 

Common  cheats,  or  cozeners.     Vide  Dalt  c.  124. 

If  he^  abuses  a  justice  of  peace  in  the  execution  of  his  office^  or  liis 
warrant,  or  refuses  to  obey  him.    Vide  Dalt  c  124.        , 

Or  gives  contemptuous  words  to  a  magistrate.     11  Co.  98. 

Or  provoking  words,  as»  you  lie^  Sec.  in  Westminster-hall.     1  Lev. 
107.  , 

(D  26.)  Wliat  shall  be  a  forfeiture:  —  Of  a  recognizance  for* 

the  peace. 

A  recognizance  for  the  peace  shall  be  forfeited  by  any  breach  of  the 
peace.     Vide  Dalt  c.  121. 

As,  if  he  does  any  act  to  the  prejudice  of  the  person  of  another:  as^ 
murder,  or  any  homicide.     Vide  Dalt  c.  121. 

High  treason  against  the  person  of  the  king.     Vide  Dalt  c.  .121. 

Burglary,  or  robbery :  for  these  relate  to  the  person*     Vide  Dalt' 
c.  121. 

Rape,  or  any  unlawful  battery,  or  assault     Vide  Dalt  c  121. 

Imprisonment  of  another.     Vide  Dalt  c.  121. 

llirowing  into  the  water,  or  any  other  misusage.     Vide  Dalt  c.  1 21. 

Threatening  of  another,  in  his  presence,  to  beat  him.     2  Rol.  1 99. 

Or- in  his  absence,  if  he  afterwards  lies  in  wait  for  him.    Vide  Dalt. ' 
c.  121.  ^     . 


(/)  Wheth^  a  person  taken  on  a  secretary  of  state's  warrant  for  a  libel,  is  compel- 
lable to  give  security  for  his  good  behaviour,  or  only  for  his  appearance,  seems  to  be' 
unsettled.    W'ils.  29.  . 

If 
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If  he  be  oonoemed  in  a  riot,  root,  &c.  Cro.  EL  86.  Vid»DaIt 
c  121. 

If  lie  rides,  or  goes  in  aims,  or  with  unnsual  arms  or  tttimdinilffj  Id 
afiray  of  the  country.    Vide  Dalt*  c  121* 

So^  if  he  gires  a  challenge-    4  Inst.  181. 

Or  commands,  or  procures,  a  breach  of  the  peaoe,  if  it  be  afterwards 
broken.    4  Inst.  180.    Vide  Ddt  c  121. 

If  he  procures  another  to  break  the  peace.    2  Rol.  199.     Vide  Dalt. 

G.121. 

Bnt  a  justifiable  assanh,  or  battery,  is  not  a  breadi  of  a  reoognizanoe 
Sar  the  peace :  as,  by  correction  of  his  wife,  son,  servant,  sfiprentice, 
sehokr,  prisoner,  lunatic,  &c.    S  Keb.  4SS.    Vide  Dalt  c  12]« 

Or,  in  defence  of  himself,  his.  wife,  son,  fether,  asaster,  servant,  or 
goods,  &c    Vide  Dalt.  c.  121. 

By  the  act  of  a  constable,  or  other  officer,  in  the  eaucution  of  justice. 
Vide  Dalt  c.  121. 

In  the  exercise  of  lawful  sports.    Vide  Dalt  c  1 21. 

So  no  act,  which  does  not  concern  the  person  of  another,  thou^  the 
indictment  finr  it  be  contra  pacem  /  as,  larceny,  or  other  felony  of  the 
same  nature.    Vide  Dalt  c.  121. 

A  wrongful  taking  of  the  goods  of  another,  a  disseisin,  or  trespass 
upon  his  land.     4  Inst.  181 « 

SOf  scolding  words :  for  an  act  must  be  done.    4  Inst  180. 

(D  270  O^  ^  recognizanee  for  good  behaviour. 

So  a  recognizance  for  good  behaviour  shall  be  forfeited  by  any  act, 
which  amounts  to  a  breach  of  the  peace,  or  requires  surety  for  go^d 
behaviour.    Vide  Daltc.  128. 

An  escape  from  a  constable,  being  arrested  for  suspicion  of  a  crime, 
though  not  guilty.     R.  Godb.  22.     vide  2  Leo.  166. 

If  ne  puts  the  people  in  terror.    2  Rol.  1 99.    Semb.  2  H.  7.  2.  b. 

So  words,  which  tend  to  the  public  prejudice,  or  which  may  make  a 
hreaidi  of  the  peace.    2  Rol.  200. 

But  it  will  not  be  a  breach  of  a  recognizance  for  good  behaviour,  that 
he  enters  into  the  house  or  land  of  another,  or  takes  the  goods  of  an- 
odier.    2  Rol.  199. 

Or,  if  he  calls  a  person,  who  is  guilty  of  felony,  a  felon.  2  Rol.  200. 

Or  calls  another  knave^  or  uses  other  words  of  passion  to  another  not 
in  office.    2  Rol.  228.  • 

Vide  more  concerning  forfeiture  of  a  recognizance  for  good  behaviour, 
hi  Justices  of  Peace,  (B  8.) 

(D  28.)  How  superseded. 

If  any  person  gives  sure^  of  the  peace  in  chancery  or  B.  R.  there 
shall  be  a  mtpersedcas  to  the  justices  of  peace  to  take  it  F.  N.  B. 
2S8.E. 

So,  if  he  ^ves  it  before  one  justice,  he  mw  have  fifom  him  a  super-- 
sedeas  requirmg  another  justice  not  to  take  it  tor  the  same  cause. 

After  a  supersedeas  from  the  chanceiy  or  B.  R.  if  a  justice  proceeds, 
an  attachment  goes  against  him. 

And  if  the  party  be  lurrested,  it  will  be  false  imprisonment 

Though 
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Though  the  tupersedeas  does  not  mention  the  names  of  the  sureties, 
€ir  the  sum  in  which  bound. 

(D  290  ^^^  discharged. 

If  security  be  given  upon  a  suppliamij  and  no  prosecution  within  a 
year  and  a  my,  tne  securiQr  shall  be  discharged.     F,^.  268.  {m) 

So^  if  the  party  be  committed,  after  a  year  he  shall  be  discharged  » 
upon  sli^t  securi^.    F,  -g.  268.  (n) 

How  a  recogiuzance  for  the  peeuse  may  be  disehaiged  by  release,  at 
death,  TJde  in  Justices  of  Peace^  (B  6. 7.) 


FORCES- 

Vide  Pbarogatite,  (C  S.) 

FORCIBLE  MARRIAGR 

Vide  Justices,  (S  S.) 


FORECLOSUBE. 

Vide  Chancery,  (^  A  11.) 

FOREIGN  ATTACHMENT. 

Vide  Attachment. — London,  (N  1.)—,  Pleader,  (2  G  5.) 


FOREIGN  COUNTY. 

Vide  Action,  (N  1.  &c)  —-Justices,  (Y  I4t.)  —  Pleader,  (S  1 1.) 


FOREIGN  NATIONS. 

Vide  Prerogative,  (B  1.  &c.) 


FOREIGN  OPPOSER. 

Vide  Ck>URT8,  (D  15.) 


FOREIGN  VOUCHER. 

Vide  Ck>URTs,  (O  2.)  —  Voucher,  (D  S.  —  H). 


(m)  If  a  party  be  bound  to  keqi  the  peace  for  a  twdvemontb,  and  appear  the  fint 
day  of  the  term;  at  which  d^  the  time  u  out,  and  he  thenappean;  hemustbedS*. 
cfajDced  if  M  indictment  u  lodged^    aT.H.98. 

W  I-  It  may  be  diichaiged  on  motbn,  on  producing  the  procecutor'fl  consent  veri- 
fied by  affidavit.    C.  T.H.  158.««8.  Or  consentbg  by  cQonseL    I  Burr.  705. 

FOREST. 
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FOREST. 

Vide  Chase,  per  totnm. 


FORE-STALLING. 

Vide  Justices  of  Peace,  (B  38.) 


t 


FORFEITURE,  (a) 

(A)  irorfeiture,  bg  alienation,  &c 

(A  1.)  By  alienation  of  a  particular  tenant :  —  What 

shall  be :  -*-<  /n  pats.  p.  S8S. 
(A  2.)  By  alienation  by  matter  of  record,  p.  384. 
(A  S.)  What  alienation  will  not  be  a  forfeiture,  p.  385. 
(A  4.)  By  a  claim  of  the  fee.  p.  387- 
(A  5.)  Or  by  an  affirmance  of  the  fee  in  a  stranger. 

p.  388. 
(A  6.)  Entry  for  the  forfeiture :  —  By  whom  it  shall 

be.  p.  389. 
(A  7.^  By  whom,  not.  p.  SQO. 
(A  8.;  At  what  time  it  shall  be.  p.  390. 
A  9.)  Who  are  bound  by  the  forfeiture,  p.  390. 
'A  10.)  What  does  not  excuse  a  forfeiture,  p,  390. 
(A  11.)  Dispensation :  — What  shall  be.  p.  391. 
(A  12.)  What  not.  p.  391.  ' 
(A  13.)  What  does  not  purge  the  forfeiture,  p.  391. 

(B)  JFotfeiturc  for  a  crime* 

(B  1.)  For  high  treason :  — What  lands  and  tene- 

ment3.  p.  391. 
(B  2.)  What  goods  and  chattels,  p.  397. 
(B  3.)  For  jpeftV  treason,  or  felony,  p.  399. 
(B  4.)  When  the  forfeiture  shall  be  seised,  p.  402. 
(B  5.)  To  whom  the  forfeiture  shall  be.  p.  403. 
(B  6.)  To  what  time  it  shall  relate,  p.  403. 
(B  7.)  When  it  shall  not  be  seised,  p.  404. 
(B  8.)  In  what  manner  seised,  p.  405. 

(C)  JForfeiture  t)g  penal  mtum.  p.  406- 

•         ■  *  • 

(a^  Forfeiture  is  a  word  often  made  use  of  in  the  law,  and  in  civil  eases  is  usua% 
i^|)lied  io  alienations  and  dispositions  made  by  those  who  iiave  but  a  narticular  estate 
or  interest  in  lands  or  tenements,  to  the  prejudice  of  those  in  remninaer  or  reversioii. 
Tlie  omission  or  neglect  likewise  of  a  duty,  which  the  party  binds  himself  to  perform, 
or  to  the  performance  of  which  be*  is  enjoined  by  the  law,  is  upon  the  breach  or 
neglect  thereof  called  a  forfeiture,  that  is,  the  advantages  accruing  from  the  perfoim- 
ance  of'  the  'thing  are  by  his  omission  defeated  and  determine  Co.  Litt.  59.  a. 
s  Bac  Abr.  72^. 

(A)  4For^ 
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(A)  jForfeiture,  bj;  alienation,  &c- 

(A  1 .)  By  alienation  of  a  particular  tenant :  —  What  shrill  be : 

—  In  pais* 

If  tenant  (b)  fi^r  life  or  years  conveys  a  greater  estate  (c)  than  he  can 
lawfully  do,  whereby  the  reversion,  or  reaiainder,  is  divested,  it  will  be 
a  forfisiture  of  his  estate :  as,  if  he  makes  a  feoffinenl.  Co.  L.  251.  (d) 
Vide  Copyhold,  (M  2,  &c.) 

If  he  conveys  to  another  in  tail,  or  for  his  own  Jife^  and  livery 
be  made.     Co.  L.  252.  a.     1  Rol.  854.  L  7. 

Or,  to  another  for  his  life,  if  he  himself  ^  Icng  lives :  for  the  other 
has  an  estate  for  his  Ufe,  though  determinable  upon  the  death  of 
the  first  lessee.     1  RoL  854.1. 43.     Lane,  38. 

If  tenant  ^nir'au^^vi^,  by  statute-^merchant,  staple^  or  €fe;gf/^  makes 
a  feoffinent,  &c  it  wUl  be  a  forfeiture.     Co.  L.  252.  a. 

So,  if  tenant  after  possibility,  by  curtesy,  (e)  or  in  dower,  &c.  -makes 
a  feoffment,  &c    Co.  L.  252.  a.     1  Bol.  851.  L  35. 

So,  if  tenant  for  life  or  for  years,  and  the  remamder  man  for  lif^ 
join  in  a  fooffinent,  &c.  it  will  be  a  forMture  of  both  estates.  Co. 
L.  251 .  b.  R.  1  Leo.  262.  1  Rol.  855. 1. 15.  2  And.  €6.  Dy.  SS$.  a. 
R.  1  And.  45, 46. 

So,  if  he  in  remainder  for  life  enters  upon  tenant  for  life,  or  years. 


of  the  i 


«i.      ■  m  .1     ^    <.»w  I     ■<  I     |> 


By  the  antient  feudal  law  no  man  could  alien  without  licence /rom  tl^e  lor4 
lee  $  but  any  alienation  or  disposition  WiBS  then  a  forfeiture ;  but  in  En^and, 
where  the  allodial  property  prevailed  m  the  Saxon  times,  thev  were  allowed  to  ahoi  in 
some  cases,  viz.  1^'  In  remunerationem  tervUH,  that  is,  ior  services  dpne  to  the 
fend;  as  for  services  done  in  the  wars  by  the  feudal  tenant,  or  in  peace,  by  ploughing  the 
feud  at  hmne ;  both  these  being  either  for  the  profit  or  honour  of  the  feudal  loid,  th^ 
fermerly  valuing  themselves  upon  the  honour  and  number  of  their  tenants.  3^  In 
frank  marriage  with  the  daughter  of  the  feudatory,  or  some  other  of  his  blooc^  because 
this  raolt^lira  tenants  to  the  lord.  3^.  In  frankalmoigne  or  free  alms,-  the  superstition 
of  the  times  allowing  it  for  the  good  of  the  soul.  D^est  Feud.  lib.  2.  tit.  26»  fol  525. 
A^gdlius  lib.  5.  cause  52.  f.  287.  Glanvil.  lib.  7.  c.  I.  44. ,  Staunf.  Pneppg.  27.  28.  -rr 
S.  Which  privilege  was  not  only  confirmed,  but  also  enlaiged  ajfd  made  general  by 
magna  chaita ;  so  that  by  that  act  the  feudatory  might  afien  to  whom  he  pleased,  pro-* 
^ded  he  left  sufficient  to  answer  the  lord's  services,  which  seems  to  havtebeena 
|ffivilege  mightily  contended  for.  Ibid.  5  Bac  Abr.  195.  —  5.  But  notwithstanding 
this  law,  if  tenant  for  life  aliens  in  fee,  this  is  still  a  forfeiture,  for  that  statute 
only  pennits  a  lawfid  disposition,  but  does  not  allow  any  alienation  to  the  prejudice  of 
him  in  reversion,  and  therefore  where  tenant  for  Ufe  takes  upon  him  to  transfer  th6 
fee-«iii^e,  it  is  a  renunciation  of  the  feud  and  contrary  to  his  oath  of  fiddity.  8o  if  te^ 
nant  for  life  aliens  to  another  for  the  Ufe  of  the  alienee,  this  is  a  forfeiture,  for  it  can 
be  no  lawful  alienation  within  magna  charta,  because  it  is  probably  to  the  pre- 
judice of  hiin  m  the  reveroon.    2  Inst.  65.    Rol.  Abr.  854.    Co.  Litt.  251. 

(e)  t.  Though  upon  concfition.  —  2.  Hence  if  lessee  for  life  of  lands  aliens  in  fee 
upon  condition,  and  enters  for  the  condition  broken,  still  the  lessor  may  enter  for  the 
forfeititpe.  Ro.  Abr.  856.  Co.  Litt.  252.  Palm.  202.  —  5.  So  if  tenant  for  life  aliens 
upon  condition,  that  if  he  himself  pays  10/.  that  he  shall  re-enter,  and  that  if  he  *faib 
in  payment,  that  theili  the  alienee  abaU  have  the  fee  simple;  though  he  pays  the  rooney» 
yet  tne  reversioner  may  enter  for  the  forfi^ture,  because  the  fee  was  transferred  imme- 
cfiate!y-&pon  the  alienation,  wtudi  was  a  renunciation  of  the  feud,  and  consequently  a 
forfeiture.    Ro.  Abr.  856. 

{d)  FoF  these  estates  are  still  conndered  in  some  respects  as  strict  feuds.  OiR>,  Tsiii 
88.    Wriffhf  s  Ten.  205. 

(e)  I.  If  a  tenant  by  the  curtesy  aliens  in  fee,  or  in  tail,  <tf  for  the  life  of  the  grantee^ 
it  is  a  forfeiture  of  his  estate;  and  the  person  in  reversion  may,- by  the  st.  6€ 
Westminster,  2.  c  24.  have  a  writ  of  entry  in  conthmU  camu  S  Inst  809.  «^  A  Bift  ^ 
husband  does  not  forfeit  his  rig^t  to  an  estate  by  die^  curtesy  by  lesiving  \m  wH^  aiMl 
living  in  adultery  with  another  woman.    5  P.  Wms.  276. 

and 
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and  nuikes  a  feofiment,  it  will  be  a  forfeiture  of  his  remainder.  C<K 
L.  251.b. 

So,  if  there  be  joint-tenants  for  life,  and  one  of  them  allais  in  fee^  it 
will  be  a  forfeiture  (^  his  estate. 

SOf  if  husband  and  wife  are  joint-tenants^  and  the  husband  alone  aliens 
infee,itwillbeaforfeitureforthelifeof  the  husband.    39  Ass.  ^S. 

So,  if  husband  and  wife,  seised  in  ridit  of  the  wife  for  ^life,  makea 
feoffinent  to  B.  to  the  use  of  him  and' his  heirs  for  Uie  life  of  the  wife 
iantwn:  for  by  the  feoffinent  a  fee  passed,  thouflfa  the  use  be  de* 
dared  only  for  the  life  of  the  wife.     R.  1  Leo.  126.(yj 

So,  if  tenant  for  life,  or  years,  remJEunder  or  reversion  to  the  king, 
makes  afeoflbioit,  &c  it  will  be  a  forfeiture;  though  the  remunda*,  of 
reversion  in  the  king  is  not  divested.    Ca  L.  S51.  b. 

So^  if  toumt  for  ufe,  remainder  to  B.  in  tail,  remainder  to  himself  in 
fee,  makes  a  feoflfaient,  it  will  be  a  forfeiture.  1  Rol.  851.  L  S(K 
854.  L  52. 

So^  if  husband  and  wife,  joint-tenants  for  life,  or  seised  in  right  oS 
the  wife,  make  a  feoffinent,  or  the  husband  idone  makes  it,  it  will 
be  a  foiHfeiture  during  the  coverture,  (g)    Vide  Baron  and  Feme,  (I  1.) 

SOf  if  tenant  for  life^  remainder  in  tul,  remainder  in  fee,  oifeoffi  him 
in  remainder  in  fee,  it  wiU  be  a  forfeiture  in  respect  of  the  mesne 
remainder.    R.  1  Co.  140.  a. 

S<H  if  he  joins  with  him  in  the  immediate  remsdnder  in  tail,  in  a  feoflt 
ment^  and  not  bv  fine.    1  Sid.  83. 

So^  if  tenant  K>r  life  enfeoffi  a  woman  in  the  immediate  remainder  and 
her  husband,  it  wiU  be  a  forfeiture.    Bro.  Forf.  21.     1  Rol.  855.  L  10. 

Or,  him  in  the  immediate  remainder  and  his  wife :  for  the  whole 
estate  passes  firom  the  tenant  for  life^  and  therefore  it  is  not  warranted* 
thou^  he  in  reversion  cannot  enter  during  the  estate  of  the  husband. 
Cont.  41  Ed.  3.  21.  a.    Ace  Bro.  Entry  Qong.  8.  82.     1  Co.  76«  b. 

(A  2.)   By  alienation  by  matter  of  record. 

So,  if  tenant  for  life(A),  or  for  years,  levies  a  fine(0>  it  wiU  be  a  for-* 
future.    Co.L.851.b.(it) 

So^ 

»  ■      '■   ■      I  ■■  ■   - . .ii— » .  ■■  ■  . ■■■  I.    ,  ■  -  ■  -  - -^  — . — 

(/)  1.  Cro.  Elis.  ISl.  —  S.  For  there  beins  a  fee  nmple  conveyed  to  J.  S.  by  the 
deed  and  Uvery,  the  words  of  restraint  for  the  life  of  the  wife  refer  only  to  the  limit- 
ation of  the  lite,  10  that  the  fee  simple  romaing  still  in  the  feoffee ;  but  this,  it  seems,  is 
a  forfeiture  only  during  the  ooverture. '  s  Bac.  Abr.  194. 


U^  Ro.  Abr.  S51,    s  Rep*  44* 


If  A.  be  tenant  ibr  Ufe,  with  remainder  to  B.  for  life,  and  A.  levies  a  fine  to 
B.  s  thb  is  a  forfeiture  of  both  their  estates.  S  Lev.  909.  Co  JRead.  3. — 8.  And  where 
A.  was  tenant  for  life,  remainder  for  life  to  B.,  remainder  in  tail  to  C,  remainder  to  B* 
in  fee,  and  B.  levied  afine  np-  oogmsoNrrdie  (^titf,&c.  to  a  stranger,  it  was  adhidged  to 
be  a  forfeiture  of  hb  estate  in  remainder  for  life.  I  Rol.  Abr.  855.  —  s.  But  where 
the  person  who  has  the  next  estate  of  inheritaaoe,  joins  with  the  tenant  for  hfe  in  levy- 
ing a  fine,  it  does  not  then  operate  as  a  forfeiture,    i  Rep.  76.    l  Vent.  \eo. 

(i)  1.  Sut  cogudtumce  de  drck ame ceo.  1  Inst.  851. K  Gilb.  Ten.S8.—  8.  So,  if 
tenant  for  life  accepts  a  fine  nr  cognkmiee  de  droU.  9  Rep.  106.  b. — S.  But  a  fine 
nr  eoneesfi^  leviea  by  a  tenant  for  life,  does  not  operate  as  a  forfeiture  of  his 
estate^  because  it  only  transfers  such  an  interest  as  the  tenant  for  life  may  lawfiil^ 
pass,  without  divesting  or  cUspladng  the  estates  in  remainder  or  reversion.  8  Mod. 
109. 

'(k)  h  .Wh^re  a  fine  is  levied  by  a  tenant  for  life,  it  operates  so,  as  to  divest  and 
diipuice  the  estates  in  r^painder,  and  also  the  reversion.  I  Inst.  85 1.  b.  597.  \k 
Hard.  401,  408.  <-8.  But  if  a  tenant  for  life  accepts  a  fine  from  a  stranger,  it  does 

not 
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So^  by  the  st  S2  H.  8.  SI.  ({)  if  he  suf&rs  a  commoa  recovery. 
Though  he  comes  in  as  vouchee.     R.  1  O).  14.     2  Leo.  61. 
Though  the  recovery, .  or  fine,  be  afterwards  reversed  by  error.     R. 

1  Sid.  90, 

Though  he  was  disseised  before  the  fine  levied,  whereby  to  some  in- 
tents, paries  Jlnis  nihil  habuerunt,  O).  L.  252.  a.  Dub.  4  Leo.  217. 
R.  Mo.  424.     Cro.  EL  451.     Cont.  1  And.  88. 

So,  if  tenant  for  life,  remainder  for  life,  levies  a  fine  to  him  in  re- 
mainder for  life,  sur  conuzance  come,  ceOj  S^c.  it  will  be  a  forfeiture.     R. 

2  Lev.  ^02.     2  Jon.  65.     R.  2  And.  66. 

So,  if  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  in  tail, 
&C.  levies  a  fine,  or  makes  a  feoffment  to  B.  and  his  wife,  and  B.  dies 
without  issue,  and  the  wife  enters ;  it  will  be  a  forfeiture  to  C.  R. 
1  Rol.  %55.  1. 10.  • 

So,  if  tenant  for  life  joins  with  6.  to  whom  a  remainder  in  tail  was- 
limited,  when  his  remainder  is  gone  by  the  feoffment  of  his  father  with 
warran^.     R.  1  RoL  856.  1. 15.     Cro.  Car.  392. 

So,  if  there  be  tenant  for  life,  remainder  for  life,  and  he  in  remainder 
for  life  levies  a  fine;  it  will  be  a  forfeiture  of  his  estate,  though  the  re- 
version, or  remainder,  be  not  devested.  R.  1  Leo.  40.  Dub.  Sti. 
192,  193. 

So,  though  the  remainder  was  to  A.  in  tail,  and  afterwards  in  fee  to 
him,  who  had  the  remainder  for  life,  and  levied  the  fiue.  R.l  Rol. 
S55.  L  20.  ' 

So,  if  there  be  a  lease  for  years,  remainder  to  A.  for  life,  remainder 
to  6.  in  tail,  remainder  to  C.  for  life,  &c.  and  A.  and  C.  levy  a  fine  sur 
concessit  for  their  lives,  it  will  be  a  forfeiture;  for  they  grant  a  greater 
estate  than  they  can  lawfully  make.     Semb.  2  Jon.  70. 

So,  if  tenant  for  life  or  years  of  an  advowson,  &c;  or  other  thing 
which  lies  in  grant,  levies  a  fine,  it  will  be  a  forfeiture ;  though  the 
reversion  is  not  devested  thereby.  *Co.  L.  251.  h.     1  Rol.  852. 1. 40.  {m) 

(A  3.)   What  alienation  will  not  be  a  forfeiture. 

But,  generally,  an  alienation  by  a  particular  tenant  is  no  forfeiture, 
if  the  reversion,  or  remainder,  is  not  thereby  devested:  and  therefore, 
if  tenant  for  life  or  years  of  an  advowson,  rent,  common,  or  other  thing 
which  lies  in  grant,  by  deed  (n)  grants  his  estate  to  another  in  fee,  it 
is  no  forfeiture.     Co.  L.  251.  b.     1  RoL  854.  1. 9. 12.  {o) 

So, 


Dot  divest  the  estate  of  him  in  reversion  or  remainder.  9  Rep.  lOQ.  b.  1  Vent. 
S57, 258. —  3.  And  where  a  tenant  for  life  levied  a  fine,  and  afterwards  devised  the 
premises,  and  died  sdsed,  it  was  hel<i^  that  the  entry  and  continuing  possession  of  the 
devisee,  was  no  disseisin  of  the  reversioner.     12  East,  141. 

(/)  Vide  14  Elix.  c.  8. 

\m)  An<i  if  a  copyholder  levies  a  fine  of  liis  copyhold,  it  will  operate  as  a  forfeiture. 

Co.  Sim.  c,  11. 

(m)  It  is  otherwise  if  he  levies  a  fine;  for  though  the  fine;  being  of  a  rent,&c.  passes 
no  more  than  it  may  lawftdly  pass,  vet,  being  a  public  and  solemn  renunciation  of  the 
estate  for  life  in  a  court  of  record,  tnis  amounts  to  a  forfeiture,  and  so  difiefB  fix>m  a 
grant  inpmt,    3  Bac.  Abr.  195.    Ro.  Abr.  852.    Co.  Litt.  251. 

(o)  1.  Of  things  wluch  may  be  transferred  without  the  notoriety  of  Uver^  and  seisin, 

such  as  rents,  advowsons,  &c  which  lie  in  grant,  a  man  cannot  by  any  disposittoaor  act  t» 

pais  forfeit  them;  for  the  grant  can  be  no  way  prejudicial  to  him  in  reversion,  because^ 

should  the  grantee  claim  an  estate  in  fee,  he  can  make  no  title,  without  the  original 

Vol.  IV.  C  c  gnmt 
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So,  if  a  man  in  remainder,  orreversibn,  for  lifis,  of  Innds^  8cc.  grants 
his  estate  by  deed  to  another  in  fee,  it  is  no  forfeiture.     Co.  L.  251.  b. 

1  Rol.  854.  Lll. 

So,  if  a  cestwf  que  use  for  life,  before  the  st  27  H.  8. 10.  had  made  a 
feoifment,  it  was  no  forfeiture.     Mo.  38,  89.  {p) 

So,  if  tenant  for  life  bargains  and  sells  [q)  to  another  in  fee,  it  is  no 
forfeiture.     2  Leo.  60.  (r) 

Or,  makes  a  lease  and  release  to  another  in  fee.     3  Mod.  151.  {s) 

So,  if  tenant  for  life,  or  for  years,  makes  a  lease  for  1000  years. 

2  Leo.  60.  {t) 

Though  he  afterwards  levies  a  fine  to  corroborate  the  lease;  for 
nothing  passes  but  for  his  life.     Dub.  2  Jon.  99. 

So,  if  tenant  for  life  leases  for  years  to  A.  who  makes  a  feoflBnent,  and 
tenant  for  life  releases  to  the  feoffee ;  it  is  not  a  forfeiture  of  the  estate 
for  life.     1  Rol.  855.  I.  5. 

SO|  if  tenant  for  life,  or  years,  joins  with  him  in  reversion,  or  re* 


grant  made  to  his  grantor ;  bv  which  it  must  appear  what  interest  he  had,  and  cons^ 
^aently,  what  estate  he  could  convey;  and  so  tne  grantee,  notwithstanding  the  grant 
in  fee,  can  claim  no  larger  estate  than  his  grantor  had  power  to  make;  and  he  in  re- 
version therefore  can  receive  no  prejudice.  5  Bac^  Abr.  195.  —  8.  If,  hpwever,  a  man 
be  seised  of  a  manor  for  life,  to  which  an  advowson  is  appendant,  and  he  a&en.one 
acre  or  the  whole  manor,  with  the  advowson  in  fee,  this  is  a  forfeiture  of  the  advowson ; 
for  as  it  is  a  forfeiture  of  the  acre  or  manor  to  which  it  is  appendant,  so  it  roust 
be  also  of  the  advowson,  since  the  alienation  makes  no  severance  of  them.  Ro. 
Abr.  854.    3  Bac.Abr.195. 

{p)  No  fine  levied  by  a  cettm  que  trust  for  life,  will  be  allowed  in  chancery  to  oper- 
ate as  a  forfeiture,  because  it  cannot  afiect  tiie  subsequent  remainders.  2  P.Wms. 
146.    3  Atk.  729. 

(a^  A  bargain  and  sale,  and  covenant  to  stand  seised,  pass  no  interest  but  that 
whicn  the  bargainor  or  covenantor  can  lawfully  transfer.  For,  as  nothing  but  a  use  passei 
by  these  conveyances;  and  as  no  use  can  be  greater  than  the  estate  out  of  which  it  is 
created  ;  where  a  use  is  granted,  greater  than  the  legal  estate  out  of  which  it  is  to 
issue,  it  is  merely  void ;  and  the  statute  executes  the  possession  to  so  much  only  of 
the  use  as  is  lawmlly  granted. 

(r)  1.  6  Rep.  14.b.— ^3.  For  though  by  the  statute  27  H.  8.  c.  10.,  deeds  enrolled 
grew  a  common  convejwice  for  transferring  lands,  which  could  not  pass  at  coipmon 
law  without  the  investiture  of  livery;  yet  being  a  manner  of  conveyance  known  before 
at  common  law,  it  was  construed  to  have  no  new  efiect  given  it  by  the  statute,  but  what 
the  statute  expressed.    Ilnd.    3  BacAbr.  195. 

(«)  1.  A  lease  and  release  bdng  a  lawful  conveyance,  that  is,  passing  nothing  but 
what  the  releasor  may  lawfidly  grant.  1 T.  R.  738.  —  2.  So  a  fine  nor  amceuit  cannot 
work  a  forfeiture,  since  whatever  estate  it  may  profess  to  grant,  it  only  passes  that  to 
which  the  party  is  entitled.    2  Taunt.  202. 

{t)  A  lease  for  years  by  tenant  for  life,  was  never  looked  upon  to  be  a  forfeiture,  be- 
cause the  lessee  for  years  was  oriffinally  but  a  bailiff  to  the  freeholder,  and  the  tenant 
for  life  only  had  the  freehold,  and  was  to  answer  the  services,  and  be  in  reversion  was 
no  wise  aflected  by  it,  because  there  was  no  investiture  or  other  act  of  notorietv  done 
to  <&posSess  him  of  his  reversion.  But  upon  the  death  of  tenant  for  1^  the 
termors  interest  ceased,  because  the  person  from  whom  he  derived  his  authority  as 
ba^ifl^  bdng  dead,  the  authority  must  necessarily  cease  with  the  person  that  granted  it. 
And  in  this  case,  if  tenant  for  life  enters  upon  his  lessee,  and  makes  a  feoffoient  to  an- 
odier,  this  is  a  forfeiture  of  his  whole  estate,  but  the  term  for  vears  continues,  because 
the  wrongful  act  of  tenant  for  life  shall  not  prejudice  a  strangers  interest ;  and  if  he  in 
reversion  enters,  he  must  take  it  subject  to  the  chaises  he  imd  power  by  law  to  lay  on 
it ;  yet  in  this  case,  if  tenant  for  life  had  entered  and  committed  ,waste,  this  had  been  a 
forfeiture  of  his  estate,  and  the  term  had  been  lost  too,  but  this  is  bv  the  express  words 
of  the  statute  of  Gloucester,  which  gives  the  place  wasted  as  a  penalty  to  hnn  in  reve^> 
sion,  and  cannot  be  done  if  the  term  continues,  notwithstanding  the  waste.  3  Bac  Abr. 
194,195.     8  Rep.  45.     Co.  Litt.233. 

mainder 


Forfeiture^  by  alienation^  S^c.  S87 

mainder  in  fee,  in  a  feoffment,  or  fine,  or  recovenr,  it  is  no  fbrfeituns  : . 
fer  each  gives  that  which  he  lawfully  may.     R.  6  Co.  15.  a«  (u) 

^nd  therefore,  if  a  fine  or  recovery  be  reversed  for  infiincy,  &c.  of 
him  in  reversion  or  remainder,  the  conusee  shall  hold  during  the  life  of 
tenant  for  life.     R.  1  Co.  76.  b.     2  Leo.  108. 

So,  if  tenant  for  life  joins  with  him  in  the  immediate  remainder  in 
tail,  in  a  fine,  it  is  no  K>rfeiture ;  for  each  gives  that  which  he  lawfully 
may,  and  it  will  be  a  conveyance  of  the  tail,  and  afterwards  of  the  estate 
for  life,  (x)     R.  1  Co,  76.     Hob.  277.     R.  1  Sid.  83.     R.  2  And.  es. 

So,  if  an  estate  be  limited  to  the  husband  for  life,,  to  the  wife  for  life, 
remainder  to  the  heirs  of  their  bodies,  and  husband  and  wife  join  in  a 
fine.     R.  Ray.  S6.     1  Sid.  88.  (y) 

Or,  to  A.  for  life,  remainder  to  a  woman ;  and  A.  and  the  woman 
intermarry,  and  jom  in  a  fine.     R.  Cro.  El.  828. 

So,  if  an  estate  be  to  the  wife  in  tail,  remainder  to  the  husband  pur 
outer  tuV,  and  they  join  in  a  fine;  it  is  no  forfeiture  of  the  remainder  for 
life,  if  the  wife  dies  without  issue.     1  Rol.  854.  1.  47. 

So,  if  an  estate  be  to  A.  for  life,  remainder  to  B.  in  tail,  who  join  in 
a  fine,  and  B.  dies  without  issue ;  the  conusee  shall  hold  for  the  life  of 

A.  R.  1  Vent  160. 

So,  if  a  lessor  disseises  A.  his  lessee  for  life,  and  afterwards  leases  to 

B.  for  life ;  if  6.  leases  to  A.  for  life,  it  is  no  forfeiture :  for  A.  is  re- 
mitted, and  thereby  the  livery  made  by  B.  avoided,  and  B.  has  the  re- 
version for  life.     1  RoL  854.  L  22. 

So,  if  tenant  for  life  makes  a  feoffment,  or  leides  a  fine,  and  limits 
the  use  only  for  his  own  life,  it  will  not  be  a  forfeiture. 

So,  if  a  husband,  seised  in  right  of  his  wife  for  life,  levies  a  fine,  &c. 
to  the  use  of  his  wife  during  her  life.     R.!  Rol.  854. 1.  35. 

So,  if  a  lessee  for  life  levies  a  fine  to  A.  for  the  life  of  himself,  to  the 
use  of  A*  for  his  life,  it  is  no  forfeiture :  for  the  limitation  is  but  for  his 
own  life,  though  the  use  is  declared  to  A.  for  his  life.  1  Rol.  854.  L  40.(2;) 

(A  4.)   By  a  claim  of  the  fee. 

So,  if  a  particular  tenant  claims  the  fee,  it  will  be.  a  forfeiture :  as, 

(k)  a  forfeiture  can  only  be  incurred  by  doing  an  act  inconsistent  with  the  qa- 
tnre  of  die  tenant's  estate ;  hence  a  recoveiy  (the  tenant  to  the  precipe  havirg 
been  made  by  lease  and  release)  by  tenant  for  life,  doe^  not  work  a  forfeiture  of 
his  estate,  if  there  is  some  subject  upon  which  it  may  lawfully  operate;  as  where 
be  has  a  remainder  in  tail  expectant  upon  the  determination  of  an  estate  limited 
after  his  estate  for  life;  when  the  recovery  operates  on  that  remainder  only,  and 
not  on  the  prior  limitations.    1  T.  R.  738. 


&)  Vide  1  Vent,  160. 


j)  By  marriaee  settlement,  lands  were  conveyed  to  trustees  and  their  heirs  to  the 
use  of  husband  for  life,  remainder  to  the  use  of  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  use  of  the  wife  for  life,  remainder  to  the  first,  &c  son  of  the 
mairiage  in  tail  male.  Hie  husband  and  wife  levied  a  fine,  (they  having  then  a  son 
an  in&nt,)  and  mortgaged  the  land  to  J.  S.  The  husband  died|  J.  S.  brought  a  bill 
apunst  the  wife  ancl  aon  then  of  age.  The  son  pleaded  the  settlement,  and  in- 
sisted that  his  mother's  estate  was  forfeited,  and  equity  ought  not  to  relieve.  The 
lord  chancellor,  upon  ailment,  allowed  the  plea.  But  the  cause  coming  on  to  be 
heard  b^  the  master  of  the  rolls,  he  observed,  that  the  uses  and  the  legal  estate  were 
vested  m  the  trustees;  and  the  limitations  to  the  husband,  wife,  and  sons,  were 
but  trusts^  and  a  trust  for  life  is  not  forfeited  by  a  fine  (3  Atk.  788.),  and  so  the 
plea  was  felse,  not  being  warranted  by  the  settlement.  He  therefore  decreed  the 
plaintiff  to  hold  and  enjoy  during  the  Me  df  the  wifis^   S  P.Wms.  147.    Pr.  Ch.  591.  . 

(«)  Cro.  Jac  100.  - 

Cc  2  tf 
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if  he  Joins  the  mise,  in  a  writ  of  ridit  against  him,  upon  the  mere  right  | 
for  tenant  in  fee  only  can  do  it  Co.  L*.  851.  b.  9  H.  5.  14.  a.  1  Co. 
16.  a. 

So,  if  tenant  for  years  brings  an  assise,  td  de  libero  tenemento.  Co.L« 
251.  b. 

Or,  in  debt  for  rent  against  him,  claims  a  fee  by  bargun  and  sale  of 
his  lessor.     R.  SLeo.  169.    Mo.  212. 

Though  the  bargain  and  sale  be  traversed.    R.  S  Leo.  169. 

If  a  recovery  be  against  tenant  for  years,  in  a  pracipe  quod  reddai,  and 
he  brings  error,  for  error  in  process.     Co.  L.  251.  b. 

So,  if  lessee  for  life,  or  years,  claims  the  foe  in  a  quid  Juris  damat. 
1  RoL852.  1.  11. 

Though  he  has  coloiu*,  or  pretence  to  do  it.    1  RoL  85S.  L  1 2* 

(A  5.)  Or  by  an  affirmance  of  the  fee  in  a  stranger. 

So,  if  tenant  for  (z)  lifo,  or  years,  affirms  the  fee  in  a  stranger :  {a)  as, 
if  he  prays  in  aid  of  a  stranger.    Co.  L.  252.  a. 

Or,  attorns,  upon  record,  to  the  grant  of  a  stranger.  Co.  L.  252.  a. 
1  Rol.  852. 1.  SO.  , 

Or  confesses  the  lurtion  in  a  writ  of  entry  in  casu  prtwiso^  which  sup- 
poses the  reversion  in  a  stranger.     Co.  h.^52.  a. 

Or,  pleads  covinously,  to  the  disherison  of  him  in  reversion :  as,  if 
in  waste  by  a  stranger,  he  pleads,  no  waste  done.  Co.  L.  252.  a.  1  Rol. 
8^3.  L  27.  (6)      • 

Or,  in  a  jnecipe  quod  reddat  against  him,  he  disclaims.  Bro.  Forf. 
de  Terre,  92. 

Or,  confesses  the  action.     2  Leo.  60.     1  Rol.  85S.  1.  40. 

So,  if  by  covin  with  the  demandant,  a  praecipe  is  brought  against  him 
and  B.  as  joint-tenants,  and  after  the  mise  joined  they  make  default, 
whereupon  final  judgment  is  given;  after  judgment  reversed  by  deceit, 
the  estate.of  the  lessee  shall  be  forfeited.     1  Rol.  85S.  1.  SO. 

(t)  An  estate  in  fee  simple  is  still  so  far  considered  as  a  strict  feud,  and  the  temint 
thereof  so  far  bound  to  perform  the  feudal  duties  and  services  which  remain  due» 
that  if  he  disclaims  upon  record  to  hold  his  lands  of  his  lord,  it  will  operate  as  a  for- 
feiture of  his  estate ;  and  the  lord  nlay  thereupon  have  a  writ  of  right  upon  a  disclaimer 
for  the  recovery  of  the  land.  But  if  the  lord  accepts  rent  from  the  tenant  af^  the 
disclaimer,  he  will  be  thereby  barred  of  this  writ.  1  Inst.  102.  a.  Fuich.  870.  Booth, 
R.  A.  135.    3  Leon.  271,  272. 

(a)  1.  This  doctrine  is  founded  on  a  rule  of  the  feudal  law,  that  if  the  vassal  denied 
the  tenure,  he  forfeited  his  feud.  This  denial  may  be  where  the  vassal  claims  the  re- 
version himself,  or  accepts  a  mSt  of  it  from  a  stranger,  or  acknowledges  it  to  be  in  a  stran- 
ger; for  in  all  these  cases  ne  denies  that  he  holds  the  feud  from  the  lord.  But 
as  by  the  feudal  law  the  vassal  was  to  be  convicted  of  this  denud,'  so  in  the  English  law 
those  acts  which  plainly  amount  to  a  denial  must  be  done  in  a  court  of  record,  to 
make  them  a  forfieiture ;  because  such  act  of  denial  appearing  on  record,  u  equivalent 
to  conviction  upon  solemn  trial.  All  other  denials  that  might  be  used  by  great 
lords  for  tr^wnninff  their  tenants,  and  for  a  pretence  to  seize  their  estates,  were,  by 
our  law,  rejected,  ror  such  convictions  might  be  obtained  without  any  just  cause;  but 
the  denial  oi  the  tenure  upon  record  coidd  never  he  counterfeited,  or  abused  to  any 
injustice.  1  Cruise,  125.  Bac.  Abr.  Est  for  Life,  C.  —  2.  If  therefore  a  tenant  for  life 
be  disseised,  and  bring  a  writ  of  righ^  this  ii  a  forfeiture  of  his  estate ;  because  by  su- 
ing that  writ,  he  admits  the  reversion  in  fee  to  be  in  himself,  and  by  consequence 
denies  that  he  holds  oyer.  So  it  is  if,  in  a  writ  of  ruht  brouaht  against  him,  he  joins 
die  mise  on  the  mere  right ;  for  bj^  taking  upon  himself  the  privueges  of  tenant  in  fee,  he 
admits  the  inheritance  to  be  in  himself,  which  u  a  denial  of  the  tenure.   1  Inst.  251.  b. 

{h)  Becauiie,  by  this  plea,  he  admits  die  stranger  to  be  a  proper  person  to  punish  the 
if  there  had  been  any. 
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S05  if  th^  demtadant  recovers  by  render,  default,  nient  dedire^  or 
feigned  }4ea  (c)  of  the  lessee.     1  Rol.  853-  L.45.  SO.  (d) 

So,  if  tenant  for  life  accepts  from  a  stranger  a  fine  sur  conusance  de  droit 
come  ceo,  &c.  for  thereby  he  affirms  upon  record  the  reversion  to  be  id  a 
stranger;  though  the  reversion  is  not  thereby  devested.  Co.  L.  252.  a» 
9  Co.  106.  h.     Per  Hale,  1  Mod.  117.     1  Rol.  852.  L  SO. 

4f  there  be  tenant  for  Ufe^  remainder  for  life,  &c.  and  he  in  remainder 
accq>ts  a  AnecomeceOf  &c.  from  the  tenant  for  life;  it  will  be  aforfeiture 
of  his  remainder.     R,  2  I^v.  222. 

If  tenant  for  life,  by  bargain  and  sale,  conveys  to  B.  and  afterwards 
levies  a  fine,  come  ceo,  &c.  to  him;  though  nothing  passes  by  the  bargain 
and  sale  but  for  the  life  of  the  tenant,  yet  when  the  bargainee  accepts 
a  fine  fron  him,  it  will  be  a  forfeiture.     1  Leo.  264.     4  L^.  21 7.^ 

So,  if  tenant  for  life  prays  in  aid,  and  when  the  reversioner  comes  in 
by  process,  he  pleads  that  he  is  not  the  same  person. 

So,  if  the  reversioner  comes  in  without  process,  if  he  be  the  same 
person  to  whom  the  reversion  belongs ;  for,  by  his  plea,  he  supposes 
the  reversion  in  another.     1  RoL  855.  L  5. 

But  it  is  no  forfeiture,  if  tenant  for  life  vouches  a  stranger.  Bro.  For£ 
de  Teire,  87. 

If  he  accepts  a  fine  upon  a  release.  4  Leo.  21 7.  1  Rol.  858. 1. 2. 
Dy.  148.  b. 

If  he  attorns  to  a  stranger  upon  a  judgment  in  a  quid  Juris  damai, 
I  Rol.  858.  1. 28. 

Or,  attorns  upon  a  grant  by  a  fine  of  the  reversion  in  mortmiun. 
1  Rol.  855.  1. 25. 

So,  if  tenant  for  life  pleads  an  attainder  and  forfeiture  by  A.  from 
whom  the  plaintiff  in  a  qutfi  Juris  clamat  claims ;  though  the  plaintiff 
•hews  a  reversal,  upon  which  the  lessee  demurs,  and  there  is  judgment 
against  him.     1  Rol.  855.  1.  20. 

Or,  in  quid  Juris  damal  for  a  rent  of  10^.  pleads,  that  it  is  but  40^. 
and  it  is  found  against  him.     1  RoL  855.  1.  15. 

So,  if  tenant  for  life  loses  to  a  stranger  by  involuntaiy  mispleading. 
1  RoL  858.  L  41. 

(A  6.)  Entry  for  the  forfeiture :  —  By  whom  it  shall  be. 

Entry  for  a  forfeiture  ought  to  be  by  him,  who  is  next  in  reversion, 
or  remainder  after  the  forfeited  estate.  Vide  Claim,  (A  5.  —  B  2.)  — 
Condition,  (G  1.  2.  —  O  1. 2.) 

As,  if  tenant  for  life  or  years  commits  a  forfeiture,  he  who  has  the 
immediate  reversion,  or  remainder,  ought  to  enter ;  though  he  has  the 
fee,  or  only  an  estate  tail.     I  Rol.  857.  1.  45.  50.  858.  L  5. 

Though  the  next  remainder  was  only  for  life.  Co.  L.  252.  a.  1  RoL 
858.  1. 10. 

If  an  estate  be  given  to  A.  and  B.  for  life,  and  to  the  heirs  of  B.;  if 
A.  makes  a  feofiment,  B.  may  enter.     1  RoL  858.  1. 22. 

But  if  the  next  in  remainder  does  not  take  advantage  of  the  forfeiture, 
after  his  estate  determined,  he  in  a  subsequent  remainder  may  enter :  as, 
if  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  to  C.  in  tail, 

(e)  To  the  dinnherison  of  the  person  in  revenion. 

(a)  For  the  tenant  for  life  is  entrusted  with  the  freehold,  and  is  to  answer  to  stran- 
gen*  prwdpet^  and  defend  his  own,  as  well  as  the  reversioner's^  interest*  But  when  he 
gires  way  to  the  demandant's  action,  he  admits  the  right  of  the  revenion  to  be  in  him, 
and  consequently  denies  any  tenure  of  his  r^ernoner. 

C  c  8  makes 
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makes  a  feofiment,  and  afterwards  B«  dies  without  issue  before  entijy 
C.  may  enter.     1  Rol.  857. 1.  45.  858. 1.  20. 

So,  if  the  remainder  was  to  B.  for  life,  and  B.  dies.     Mo.  18. 

So,  if  he  in  remainder  for  life  will  not  enter,  he  in  the  subsequent  re- 
mainder, or  reversion,  may  enter  in  his  name,  for  the  preservation  of  the 
inheritance.     1  Rol.  658.1. 12. 

So,  if  the  lord  of  a  copyholder  for  life  grants  a  lease  for  years,  to 
commence  after  the  death,  forfeiture,  &c.  of  the  copyholder  for  life,  who 
commits  a  forfeiture ;  if  the  lord  will  not  enter,  the  lessee  may.  R.  I  RoL 
858.1.25. 

So,  if  he  in  remainder,  or  reversion  dies  before  entry,  his  issue,  or  heir 
may  enter.     1  RoL  858.  1.  15. 87. 

Soy  if  he  in  remainder  in  tail,  releases  to  the  feoffee  of  tenant  for  life» 
and  dies,  his  issue  may  enter ;  for  though  the  &ther  was.  barred  by  the 
release,  the  issue  shall  not.     1  RoL  858.  L  2. 

(A  70  By  whom  not. 

But  he  in  the*  next  remainder,  or  reversion  shall  not  enter  for  the 
forfeiture,  if  his  estate  does  not  continue. 

If  lin  estate  be  to  A.  and  9ifeme  ccroerty  and  the  heirs  of  the  bodv  of 
the  woman  by  her  husband  begotten,  and  the  husband  dies  without 
issue,  whereby  the  woman  is  tenant  in  tail  after  possibilitir;  if  A.  makes 
a  feofiment,  the  woman  cannot  enter ;  for  she  was  seised  before  p^r  my 
et  per  tout.     1  RoL  858.  LSO. 

(A  8.)  At  what  time  it  shall  be. 

If  lessee  for  life  makes  a  feoffinent,  and  dies;  entry  maybe  made  after  his. 
death.    1  RoL  857.  L  25.  Vide  Claim,  (A  4.  —  B  3.)— Condition,  (6  S.) 

If  an  alienation  by  tenant  for  life,  or  years,  be  to  A.  for  life,  remain- 
der to  B.  who  enters  after  the  death  of  A. ;  he  in  reversion,  or  remainder 
may  enter  upon  B.     1  RoL  857. 1.  5* 

Or,  if  B.  dies  before  A.  he  may  enter  upon  the  heir  of  B.  1  Rol* 
857.  L  15. 

So,  if  the  alienation  be  to  A.  in  tail,  who  dies  without  issue^  he  may 
enter  upon  the  alienor.     1  RoL  857.  L  20. 

So,  if  the  alienation  be  to  A.  in  fee,  who  aliens  to  another,  he  may 
enter  upon  the  second  alienee,  though  he  was  not  a  party  to  the  forfeiture* 
1  RoL  857.  L  IS. 

But  if  tenant  for  life,  of  an  advowson  in  gross,  levies  a  fine  of  it,  and 
the  church  becomes  void  before  entry,  he  in  reversion,  or  remainder^ 
has  lost  the  advantage  of  the  avoidance :  for  it  was  vested  as  a  chattel 
before  the  estate  of  uie  tenant  for  life  was  defeated  (for  it  cannot  be  de* 
feated  without  claim)  and  it  cannot  be  afterwards  devested  by  the  pre- 
sentation of  him  in  reversion.     R.  1  Rol.  857*  L  8. 

(A  9.;  Who  are  bound  by  the  forfeiture. 

A  feofiment  by  a  husband,  or  by  husband  and  wife,  of  an  estate  for 
life,  of  which  the  husband  is  seised  in  right  of  his  wife,  or  jointly  with 
his  wife,  binds  only  during  the  coverture.  1  RoL  851. 1. 45. 50»  Vide 
Baron  and  Feme,  (K  —  R).    Vide  ante,  (A  1.) 

(A  10.)  What  does  not  excuse  a  forfeiture* 

Ignorance  of  his  estate  does  not  excuse. 

So 
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.  jSo  a  forfeiture  shall  not  be  excused  for  want  of  notice,  where  no  one 
is  bound  to  give  it :  as,  if  husband  and  wife  are  seised  for  life,  remainder 
to  B.  their  son  in  tail,  with  the  fee  expectant,  and  the  husband  makes  a 
fooffinent  with  warranty,  and  dies;  if  aflerwards  the  wife  joins  with  B.  in 
a  fine,  it  will  be  a  forfeiture  of  her  estate  for  life :  for  the  estate  of  B.  in 
tail,  and  the  fee  expectant,  was  bound  by  the  collateral  warranty,  and 
B.  was,  as  it  were  a  stranger ;  though  the  wife  did  not  know  of  the  war- 
ran^9  no  one  being  bound  to  give  her  notice.  R.  1  Rol.  856.  L  15. 
Cro.  Car.  S92.  {e) 

(A  11.)  Dispensation:  —  What  shall  be. 

It  shall  be  a  dispensation  of  the  forfeiture,  if  he  in  reversion,  or  remain- 
der be  a  party  to  the  estate  made,  and  accept  it :  as,  if  a  husband,  seised 
in  riffht  of  his  wife  for  life,  leases  to  him  in  reversion  for  his  own  life. 
1  R^.  856.  L 10.    \lde  Condition,  (P)  —  Copyhold,  (M  8). 

(A  12.)  Whatnot 

But  acceptance  of  an  estate  by  him,  who  is  within  age,  shall  not  be  a 
^nsation  of  the  forfeiture  :  as,  if  lessee  for  life,  or  years,  leases  to 
him  in  reversion  (being  within  age)  for  his  own  life,  it  will  be  a  forfei- 
ture ;  for  the  acceptance  by  the  in&nt  shall  not  prejudice  him.  1  RoL 
855.1.45. 

So,  if  he  in  the  next  remainder  releases,  &c.  to  the  feoffee  of  tenant 
for  life,  or  years,  it  will  be  a  dispensation  only  for  his  own  estate.    1  Rol. 

856.1.1.  ' 
If  he  in  remainder  in  tail  releases,  &c  it  will  be  no  di^ensation  as  to 

the  issue.     1  Rol.  856.  L  1. 

(A  13.)  What  does  not  purge  the  forfeiture. 

If  lessee  for  life,  or  years,  makes  a  feoffinent  upon  condition,  and  af- 
terwards enters  for  the  condition  broken ;  this  does  not  purge  the  for- 
feiture.    1  RoL  856.  L  35.  40. 

(B)  iFotfeiture  fox  a  ttimt. 

(B  1.)  For  high  treason:  (/)  what  lands  and  tenements. 

As  to  a  forfeiture  of  a  copyhold,  vide  Copyhold,  (M  1,  &c.) 

As  to  forfeiture  by  outlawry,  vide  Utlapnr,  CD  1.  8tc.) 

If  a  man  be  attainted  for  high  treason,  he  forfeits  (g)  ail  his  lands,  and 

tenements,  goods,  and  chattels. 

So, 


ie)  When  a  party  in  poflfleadon  is  ignorant  of  the  existence  of  an  instniment  an- 
lu^iig  a  condition  to  the  estate,  and  to  whiA  he  would  have  a  valid  title,  if  there 
were  no  such  instrument;  a  n^ect  of  the  condition  is  no  forfeiture  of  the  estate. 

11  East,  657.  .  _  .  .  , 

{/)  Forfeiture  of  lands  and  tenements  to  the  crown  for  treason  is  by  no  means  de- 
rived from  the  feoda^  policy,  but  was  antecedent  to  the  establishment  of  that  system  in 

tfaisisland.    4  Blk.  Com.  383.  _  .    ,     .  i  v     . 

(ff)  1.  In  order  to  abolish  this  hercditaiy  punishment  entirely,  it  was  enacted  by  it. 
7  Ann.  c.  SI,  **  that  after  the  decease  of  the  late  pretender,  no  attainder  for  treason  should 
extend  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  any  person  other  than 
the  tfaitor  himself ;"  by  which  Uie  law  of  forfdtures  for  high^reason  would  bv  this 
tine  have  been  at  an  encL  had  not  a  subsequent  statute  intervened  to  gnre  them  a  longer 

C  c  4  duration. 
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S09  his  {h)  dignity,  though  entailed*  R.  7  Ca  84.  (f)  Vide  Dignitjr^ 

(E).(A) 

And 

duration.    The  history  of  this  matter  is  8einewha(  nnvuler  and  worthy  observation.  At 
the  time  of  the  union,  the  crime  of  treason  in  Scotland  was^  by  the  Scots-  law,  in  many 
respects  difierent  from  that  of  treason  in  England ;  and  particularly  in  its  consequence- 
of  forfeitures  of  entuled  estates,  which  was  more  peculiarly  English ;  yet  it  seemed 
necessary,  that  a  crime  so  nearly  affecting  govemment  should,  both  in  its  essence  and' 
consequences,  be  pift  upon  the  same  footing  in  both  parts  of  the  united  kingdoms,    liv 
new-modelling  these  laws,  the  Scotch  nation  and  the  English  house  of  commons,  strug- 
gled hard,  parUy  to  maintain  and  partly  to  acquire  a  total  immunity  from  forfeiture  and 
corruption  of  blood,  which  the  house  of  lords  as  firmly  resisted.  At  length  a  compromise 
was  agreed  to,  which  u  established  by  this  statute,  vis.  that  the  same  crimes,  and  no 
odier,  shcMild  be  treason  in  Scotiand  that  are  so  in  England;  and  that  the  English  for* 
fieitures  and  corruption  ofblood,  should  take  place  in  Scotiand,  till  the  death  ofche  then 
pretender;  and  then  cease  throughout  the  whole  of  Great  Britain;,  the  lords  artfully 
proposing  this  temporaiy  clause  in  hopes,  it  b  said,  that  the  prudence  of  succeeding  par^ 
liaments  would  make  it  perpetual.     This  was  partiy  done  by  the  statute  1 7  6.  3.  c.  39. 
(made  in  the  year  precedmg  the  late  rebelhon)  the  operation  of  these  indemnifying 
dauses  being  thereby  still  fiuther  suspended,  till  tiie  death  of  the  sons  of  the  pretender^ 
which  event  has  lately  happened.     4  BIk.  Com.  384, 585.  —  2.  By  tibe  54  G.  5.  c  145. 
**  no  attainder  for  felony,,  save  and  except  in  cdses  of  the  crime  of  high  treason,  or  of 
the  crimes  of  petit  treason  of  mufder,  or  of  abetting,  procuring,  or  counseUing  tiie 
tame,  shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  r^t^or 
titie  of  any  person  or  persons,  other  than  the  right  or  title  of  the  offender  or  offen- 
ders, during  his,  her,  or  their  natural  lives  only ;   and  that  it  shall  be  lawiid  to  every 
person  or  persons  to  whom  the  right  or  interest  of  any  lands,  tenements,  or  heredita- 
ments,* after  the  death  of  any  such  offender  or  offenders,  should  or  might  have  iqpper-> 
tained  i£  no  such  attainder  had  been,  to  enter  into  the  same.'* 

(h)  It  has  been  determined  by  the  house  of»lords^  that  where  a  barony  is  in  abeyance 
between  two  persons,  the  attainder  of  one  of  them  for  high  treason  does  not  terminate 
the  abeyance,  and  give  to  the  other  a  right  to  the  barony.  1795.  Barony  o'f  Beaumont, 
printed  case. 

(t)  1.  That  case  was  thus:  Charles  Nevill,  Earl  of  Westmorland^  to  him  and  the 
heirs  male  of  his  body,  by  letters  patent,  was  attainted  of  high  treason  by  outiawry,  and 
by  act  of  parliament ;  and  died  without  issue  male ;  upon  which  Edward  Nevill,  in 
SI  Ja.  1.  cudmed  to  be  Earl  of  Westmorland,  as  heir  male  of  the  body  of  the  first  gran- 
tee. It  was  resolved  by  all  the  judges,  that  although  the  dignity  was  within  the  statute 
de  (iofitt,  yet  that  it  was  forfeited  by  a  condiiwn  in  law,  iaciie  annexed  to  the  estate  of 
the  dignity.  For  an  earl  has  an  office  of  trust  and  confidence ;  and  when  such  a  person^ 
against  the  duty  and  end  of  his  dignity,  takes  not  only  counsel,  but  also  arms  against 
^e  king,  to  destroy  him,  and  thereof  is  attainted  by  due  course  of  law,  by  that  he  hath 
forfeited  his  dignity;  in  the  same  manner  as  if  tenant  in  tsdl  of  an  office  of  trust  misuse 
it,  or  use  it  not;  these  are  forfeitures  of  such  office  for  ever,  by  force  of  a  condition  in 
law  tacite  annexed  to  their  estates.  It  was  also  resolved,  that  ir  it  had  not  been  forfeited 
by  the  common  law,  it  would  have  been  forfdted  by  the  st.  26  H.  8. —  2.  Where  a  person 
is  tenant  in  tail  of  a  <fignity,  witb'remainder  in  tail  to  another,  and  the  first  tenant  in  tail 
is  attainted  of  high  treason,  the  dignity  is  forfeited,  as  to  him  and  his  descendants;  but 
upon  failure  of  such  descendants,  it  becomes  vested  in  the  remainder-man.  Hence,  where 
lliomas  Percy,  who  was  Earl  of  Northumberland,  to  hun  and  the  heirs  maleof  hisbo<fy, 
remainder  to  his  brother  Hugh  Percy  in  the  same  manner,  was  attainted  of  high*treason, 
and  executed,  having  no  issue  male;  Hugh  Percy  therefore  becameEarl  of  Northumberland. 
7  Rep.  54.  Vide  infra,  in  notis.  —  3.  In  the  case  of  a  dimuty  descendible  to  heirs  general, 
the  attainder  for  treason  or  felony  of  any  ancestor  of  a  person  claiming  such  dignity, 
through  whom  the  claimant  must  derive  his  title,  though  the  person  attainted  was  never 
posseted  of  the  dignity,  will  bar  such  daim,  for  the  blood  of  the  person  attainted,  being 
corrupted,  no  pedigree  can  be  derived  through  him ;  so  that  the  oignity  becomes  ves^ 
in  the  crowji  by  escheat,  and  is  thereby  destroycMl.  —  4.  Hence,  where  in  1729  the 
Reverend  Robert  Lumley  Lloyd  claimed  the  barony  of  Lumley,  which  was  created  by 
writ  of  summons  in  8  Rich.  2.  as  heir  to  Ralph  Lorcl  Lumley,  the  person  first  summoned 
to  parliament ;  and  it  appeared  that  the  titie  had  descended  to  John  Lord  Lumley,  and 
that  George  Lumley  his  eldest  son  was  attainted  of  treason,  and  died  in  the  lifetime  of 
(lisfitther,  leaving  issue,  John  Lumley,  who  died  without  issue;  and  that  Spandiaa 

Lloyd 
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And  by  the  st.  26  H.  8.  13.  and  5  &  6  Ed.  6.  II.  (Z)  (which  is  not 
repealed  by  the  st.  1  Mar.  s.  1.  ch.  1.  (m)  He  shall  forfet  all  such 
lands,  &C.  of  which  he  shall  have  any  estate  of  inheritance  in  his  own 
right,  in  use,  or  possession.  —  Which  extends  to  (n)  his  lands  in  tail, 
(o)  as  well  as  in  fee  simple,  {p)  St  P.  C.  187.  2  Lev.  170.  R.  7  Co. 
34.  b.  (y) 


Lloyd  was  his  cousiii  and  next  hdr,  viz.  eldest  son  of  Barbara  Williams,  sister  of  the 
said  John  Lord  Lnpiley ;  that  Spandian  Llovd  died  without  issue^  and  that  Henry 
Lloyd  his  next  brother  had  issue  Henry  his  eldest  son,  who  was  father  to  the  daimant; 
,the  house  of  lords  resolved,  that  the  petitioner  had  not  any  right  to  a  writ  of  summons 
to  parliament,  as  prayed  by  his  petition.    8  H.  P.  C- 1. 356.     vide  infra. 

(k)  Vide  infra,  (B  3.)  in  nods. 

(l)  By  St.  34  &  35  Hen.  8.  c  ao.  estates  tail  of  the  gift  of  the  crown  were  protected 
frcxn  forfeiture  for  treason.  But  b^  st.  5  &  6  Ed.  6.  c.  1 1\  the  former,  statute  is  repealed^ 
as  to  estates  tail  of  the  gift  of  the  erown,  which  are  again  made  forfeitable  for 
treason. 

(m)  1.  Staund.  P.  C.  387.  3  Inst.  19.  Dyer,  88.  8  Hawk.  P.  C.  453  1  H.  H.  P. 
C.  841. 356. — 2.  Which  enact^ ''  that  no  pains  of  death,  penalty,  or  forfeiture,  shall  en* 
sue  to  any  offender,  for  the  doing  any  treason,  petit  treason,  or  misprision  of  treason, 
other  than  such  as  be  within  the  statute  of  2$  E.  3.  st.  5.  c.  9,  ordained  and  provided.'* 
—  3.  For  the  words  '  other  than  such,'  &C.,  have  been  construed  not  to  extend  to  the 
pains,  &c  mentioned  in  the  b^;inning  of  the  sentence,  but  to  the  offences  mentioned  ia 
the  end  of  it. 

(n)  The  st.  26  Hen.  8.  does  not  extend  to  attainders  by  parliament,  or  where  the 
party  stood  mute.  But  by  st.  33  Hen.  8.  c  80.  estates  tail  are  forfeited  by  all  manner 
of  attainders  of  treason.   * 

(o)  At  common  law  conditional  fees  were  liable  to  forfeiture  for  huh  treason  as  soon 
as  the  donee  had  issue.  When,  however,  the  statute  de  donit  was  made,  it  was  resolved 
^at  lands  entailed  were  not  forfeited  for  treason  or  felony,  but  for  the  life  of  the  tenant 
in  tail,  one  of  the  causes  of  the  statute  being  to  preserve  the  inheritance  in  the  blood 
of  those  to  whom  the  gift  was  made,  notwithstandmg  any  attainder  of  felony  or  treason. 
1  Inst.  398.  3  Inst.  19.  Stamf.  P.  C.  187.  Plow.  554.  Dyer,  289.  pi.  SS.  Co.  litt. 
130.  372.  391.     Fost.  95. 

(p)  All  ctatomary  estates  of  inheritance  are  forfeited  by  an  attainder  of  treason  or 
felony,  unless  there  be  some  particular  custom  to  the  contrary,  as  in  gavelkind;  be- 
cause the  person  is  cwilUer  mortuut  by  the  attainder,  and  thereiore  is  diMbled  to  have 
or  hold  any  estate,  or  to  have  any  property  in  any  thing.  And  therefore  if  a' person  be . 
seised  in  fee  of  a  copyhold,  axid  be  attainted  of  treason  or  felony  the  copyhold 
is  in  the  lord  without  any  presentment  of  the  homage,  because  it  is  against 
the  nature  of  a  court  baron  to  inquire  of  criminal  matters  or  offences  against  the 
king ;  and  such  homage  is  at  the  wiO  of  the  lord,  and  often  influenced  by  him.  But 
if  a  copyholder  be  convicted  of  felony,  and  presented  by  the  homage,  by  special  euitom 
the  estate  may  be  forfdted  to  the  lord.  But  this  is  inly  by  the  special  custom^  since 
the  copyholder  u  not  disabled  by  the  conviction  to  hold  the  estate,  as  he  is,  if  he  wat 
aUmtUed;  and  therefore  since  it  is  by  the  custom  only  that  such  forfeiture  accrues,  it 
must  be  in  the  manner  which  the  custom  has  settled  it,  which  is,  by  presentment  of  the 
homage.  But  if  a  copyhold  is  granted  for  life,  and  by  another  copy  the  reversion  is 
canted  to  another,  habendum  after  the  death  of  the  first  copyholder,  or  surrender,  for- 
feiture or  other  determination  of  the  first  estate ;  the  first  copyholder  commits  murder, 
and  is  thereof  attainted,  the  king  pardons  the  murder  imd  the  attainder  and  all  for- 
feitures thereby ;  in  this  case,  he  m  the  reversion  is  entitled  to  the  estate ;  for  the 
king  cannot  have  it  for  the  baseness  of  the  tenure,  since  he  cannot  be  tenant  at  will  to 
any  person ;  and  the  lord  cannot  have  it,  because  he  cannot  be  tmant  to  himself; 
therefore,  the  particular  estate  of  tenant  for  life  being  extinguished,  the  revenion  imme- 
diately commences.  3Bac.Abr.  731.  Bulst.  13.  2Brownl.  217.  Leon.].  iGodb, 
267.  2Jon.  I8d.  Lev.  263.  2  Keb.  451.466.  2  Vent.  38.  5  Co.  117.  Co.  Cop. 
s.  58.     PoUexf.  615.  to  621. 

(q)  Estates  for  life  are  forfeited  by  attainder  of  treason  or  felony ;  and  lord  Hale 
says,  that  if  tenant  for  life  be  attainted  of  treason,  the  king  hath  the  freehold  during 
tlie  life  of  the  party  attainted.  In  the  case  of  felony,  the  profits  of  the  land  are  for- 
feited during  the  life  of  the  tenant  for  life.    1  H.  P.  C.  251.    3  Inst.  19. 

So 
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.  So  he  forfeits  his  right  of  entry  into  any  lands  or  tenements.  St  P« 
C.  187,  188-     Vide  post,  (B  2.)  (r) 

tlntry  for  a  discontinuance,  {s) 

If  tenant  in  tail  discontinues  in  fee,  (/)  the  right  to  the  entail  is  forfeit- 
ed.    R.  2  Rol.  504.    John.  71.  (o) 

So  an  annui^  of  inheritance  shall  be  forfeited ;  for  it  is  an  hereditfr^ 
ment     R.  7  Co.  S4.  b.  (x) 

So^  where  since  26  H.  8.  IS.  and  5  SiS  Ed.  6.  11.  it  is  enacted,  that 
all  the  lands,  tenements,  hereditaments,  &c.  of  A.  shall  be  forfeited; 
this  extends  to  lands  which  A.  had  in  tail.  R.  2  Mod.  ISS.  2  Jonl  57. 
1  Vent  299. 

Though  die  entail  was  to  A.  and  his  wife,  and  the  heirs  of  their  bodies^ 
and  the  wife  survives.     R.  1  And.  S9. 

So  he  forfeits  all  evidences  and  charters  which  concern  the  lands 
or  tenements  forfeited,  and  the  king  shall  have  them.  St  P.  C» 
187.  b.  (y) 

So,  if  a  condition  be  given  to  the  king^  as  forfeited  for  high  treason^ 

(r)  Yet  the  king  shall  not  be  adjudged  in  poisession,  fay  virtue  of  such  a  right,  with- 
out an  office,  and  a  Morefaciai  or  seizure  on  such  office ;  for  the  words  in  the  statute 
33  H.  8,  c  SO.  *  the  king  shall  be  deemed  in  possession  without  office,'  &c.  shall  have 
this  construction,  that  he  shall  be  in  possession  without  office,  in  the  same  manner  as 
be  should  have  been  on  an  office  found  at  common  law.  But  at  common  law,  if  a 
disseisee  had  been  attainted  of  high  treason,  the  king  should  not  have  been  in  posse»> 
sion  without  office,  and  a  Mcire  facku  or  sdzure  thereon.  3  Rep,  11.  4  Rep.  58. 
9  Rep.  95. 

(«)  If  one  attainted  of  high  treason  is  seised  of  a  defeanble  estate  tail,  and  hath  also 
B  nght  to  an  aatient  entail,  which  is  disoondnued,  he  forfeits  both ;  for  the  first  is  withia 
the  express  words  of  26  H.  8.  c  13.  and  the  other  within  those  of  33  H.  8.  c  20.  and 
it  does  not  follow,  that  because  naked  rishts  to  lands  in  the  hands  of  a  discontinue^ 
or  of  the  heir  of  a  disseisor,  are  not  witnin  the  meaning  of  ^e  statut^  therefore  a 
right  in  the  party  himself  is  not ;  for  the  forfeiture  of  such  naked  rights  might  not  only 
be  of  dangerous  consequence  in  unsettling  possessions,  but  might  also  be  prejudicial  to 
strangers,  whom  the  statute^  by  an  express  saving,  plainly  intends  to  favour.  But  a 
forfeiture  of  the  ofiender's  r^t  to  his  own  lands  can  prejudice  none  but  himself  and 
his  heirs.    Hob.  334.    Palm.  351.    2  Ro.  Rep.  305. 

(i^  If  tenant  in  tail  of  the  gift  of  the  crown  midies  a  feoffinent  in  fee,  and  then  is 
attamted  of  high  treason,  the  right  of  the  entail  is  forfeited ;  for  it  could  not  be  dis- 
continued, becsuse  the  reversion  continued  always  in  the  crown ;  and  though  it  be  put 
in  abeyance  by  the  feoffinent,  as  to  any  benefit  which  the  feoffi>r  could  have  claimed 
firom  it ;  yet  since  it  is  not  turned  to  a  right  of  actbn,  but  would  have  still  continued 
in  him  for  the  benefit  of  the  heir,  if  there  had  been  no  attainder,  it  shall  likewise  con- 
tinue in  him  for  the  benefit  of  the  crown.    Cro.  Gar.  /  427.    Mde  Plowd.  552. 

(«)  1.  3  Rep.  2,  3.    7  Rq>.  17. — 2.  Where  a  tenant  in  tail,  with  remainder  to  a 
subject,  discontinues  his  estate  before  his  attainder,  his  issue,  having  only  a  right  of  ac- 
tion, is  not  afiected  by  it.    Cro.  Car.  428.    3  Rep.  2.  —  3.  But  where  the  immediate 
reversion  is  in  the  crown,  the  tenant  in  tail  cannot  create  a  discontinuance;  so  that  a^ 
right  of  entry  remains  in  the  issue,  which  is  forfeited  by  the  attainder.    Ibid. 

(j:)  The  iiuieritance  of  things  not  lying  in  tenure,  as  of  rent  chai^ge,  rent  seek,  com- 
mons, &c  are  forfeited  to  the  King  by  an  attainder  of  high  treason,  and  the  profits  of 
them  are  also  forfeited  to  him  by  an  attainder  of  felony  during  the  life  of  the  ofiender, 
and  the  inheritance  shall  be  extinguished  by  his  death ;  for  it  cannot  escheat,  because 
it  lies  not  in  tenure,  neither  can  it  descend,  because  the  blood  is  corrupted.  3  Inst.  1 9* 
21.     2  Hawk,  c  49.  s.  4. 

(5^^  A  warranty  may  be  destroyed  by  the  attainder  of  the  warrantor.  Thus,  if  tenant 
in  tail  is  dissei^,  and  releases  to  the  disseisor,  with  warranty,  and  afterwards  is  at^ 
tainted,  and  dies  leaving  issue ;  in  this  case  the  issue  may  enter  on  the  disseisor;  for 
the  warranty  did  not  descend  to  the  issue  in  tail,  because  the  father,  by  the  attainder^ 
became  incapable  of  transmitting  any  thing  by  descent.    Lit.  s.  745.    I  Inst.  391.  b. 

the 
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the  king  may  tender  gold,  to  defeat  a  settlement  npon  condition  to 
be  void  by  a  tender  of  Uie  feoffor.    R.  7  Co.  13,     1  And.  294.  {z) 

So,  if  by  statute  all  lands,   rights,   interests,  &c.  are  forfeited,  an 
estate  tail  is  forfeited,  (a)     R.  (i)  2  Lev.  1 70.  {c) 

But 

.   -  —  — -^ _ 

(z)  1.  A  power  of  reirocadoii  may^  in  some  cases,  be  forfeited  to  the  crown,  by  an  at- 
tainder for  high  treason,  and  by  that  means  become  rested  in  the  long.  Thus  if  a  person  is 
tenant  for  life  with  a  power  of  revocation  over  the  estates  in  remainder,  and  he  is  attainted 
of  high  treason,  his  estate  for  life,  and  his  power  of  revocation  will  both  be  forfeited.  — - 
2.  In  a  case  of  this  kind,  if  the  execution  of  the  power  of  revocation  be  attended  <with 
circumstances  inseparably  annexed  to   the  person  of  him  to  whom  the  power  is 
eiven,  it  cannot  be  executed  by  the  crown.^ — 5.  Hence^  where  Thomas  Duke  of  Nor- 
folk conveyed  his  estate  to  trustees,  to  the  use  of  himself  for  hfe^  remainder  to  the  use 
of  his  eldest  son  in  tail,  with  several  remainders  over,  with  a  proviso,  that  it  should 
be  lawful  for  the  duke  to  revoke  those  uses,  fay  anv  writing  under  his  pn^^  hand^ 
subscribed  by  three  witnesses ;  and  the  duke  was  afterwards  attainted  of  hifh  tre»> 
son;  it  was  determined  that   this  power  of  revocation,  although  forfeited,  could 
not  be  executed  by  Queen  Elizabeth ;  because  the  prcumstances  prescribed  in  the  exe- 
cution of  the  power  were  so  insowrably  annexed  to  the  person  of  the  Duke  that  no 
one  but  himsdf  could  execute  them.    7  Rep.  13.    1  Vent.  138.  —  4.  But  if  the  exe- 
cution of  a  power  of  revocation  be  not  attended  with  circumstances  inseoarably 
annexed  to  the  person  of  him  to  whom  the  power  is  given ;  there,  in  case  or  an  |it- 
tainder  for  high   treason,  the  power  may  be   executed  by  the  crown,  as  in  the 
following  case.  —  5.  Sir  Francis  Englefield  lef^  the  kin^pdom  in  the  first  year  of  Queen 
Eli»ibetn  by  licence,  and  remained  abroad  beyond  the  tune  of  his  licence.    The  queen, 
bv  her  warrants  under  the  privy  seal,  required  him  to  return,  and  iqwn  his  not  oonw 
plying  seised  his  lands,    nr  Francis  Enfflefield,  by  indenture  executed  at  Rome, 
and  made  between  him  and  Frauds  Endefield  Ins  nq>hew,  covenanted,  for  the  ad- 
vancement of  his  blood,  &c.  to  stand  seised  to  the  use  or  himself  for  life,  remainder  to 
the  use  of  his  said  nq)hew  and  the  heirs  male  of  his  bod^,  remainder  to  the  use  of  the 
ri^t  heirs  of  his  n^hew ;  with  a  proviso,  that  as  his  nephew  was  an  infrnt,  so 
that  his  proof  was  nqt  then  seen,  ana  because  the  uncle  did  not  think  it  convenient  to 
settle  the  said  inheritance  in  the  nephew  absolutely,  so  lon^  as  the  unde  should  iive^ 
therefore  if  the  unde,  by  himself,  or  by  any  other,  should,  during  his  natural  life,  deliver 
or  ofler  to  the  nephew,  a  gold  lin^  to  the  intent  .to  make  void  the  uses,  then  all  the 
uses  should  be  void.    So*  Francis  Englefidd  was  afterwards  indicted  for  high  treason, 
lor  compassing  the  queen's  death,  on  which  he  was  outlawed,  and  in  88  EKz.  an 
act  of  attainder  for  high  treason  was  passed  against  him.    Queen  Elizabeth,  by  letters 
patent,  reciting  the  s<^ement,  and  power  of  revocation  on  tender  of  a  gold  rinc^  ap- 
pointed two  persons  to  deliver  a  gold  ring  to  Francis  Englefidd  which  he  rerased. 
The  question  was,'  wheth^  this  tender  of  a  gold  ring  to  Francis  Endefidd,  was  a  good 
revocation  of  the  uses.    It  was  argued,  that  the  execution  of  tms' power  was  not 
given  to  the  queen  hj  the  act  of  attainder,  because  it  was  inseparably  annexed  to  the 
person  of  Sir  Francis  Englefidd.    For  althou^  the  tender  of  a  ring  was  a  thing 
that  might  be  done  by  any  person,  yet  as  that  circumstance  was  onlv  a  mark  of  the  in- 
tention of  Sir  Francis  Englefidd,  which  intention  must  arise  from  the  opinion  he  him- 
sdf  should  form  of  his  nephew's  future  disposition  and  conduct,  therefore,  no  per- 
son but  Sir  Frauds  himself  could  direct  the  tender  of  the  ring.    But  the  judges  hdd, 
that  the  whole  force  and  effect  of  the  power  of  revocation  depended  on  the  tender  of 
the  ring,  so  that  the  queen  muht  lawfully  execute  the  power,  and  therefore  judgment 
was  given  for  the  crown.    7  Kep.  1 1.  —  6.  Lord  Coke  obs^es,  that  the  coumd  of 
Francis  Englefidd  were  not  satisfied  with  this  judgment,  and  therefore  advised  a 
writ  of  error;  but  at  the  next  parliament  a  q>ecial  act  was  passed,  to  establish  the  for- 
feiture in  the  queen.    And  Lora  Hale  has  observed  upon  this  case,  that  if  Sir  Fnmds 
Efl^efidd  had  died  before  the  queen  had  made  the  tender,  then  the  condition  which 
was  only  limited  to  him  during  his  life^  had  been  determined,  and  the  aueen  conld 
not  have  tendered ;  for  the  attamder  could  not  lengthen  the  condition,  longer  than 
the  first  lunitation.    1  H.  P.  C.  345.   Vide  Pahn.  439.   Lat.  24.    1  Vent.  150. —  7.  A., 
who  is  tenant  for  life,  with  power  to  make  leases  for  three  lives,  or  twenty-one  years, 
makes'  a  lease  to  trustees  for  ninety  nine-years,  if  he  so  long  live^  for  payment  of  hn 
debts ;  and  appoints  them  his  attornies,  to  make  leases  pursuant  to  the  power;  A.  it 
outlawed  for  high  treason ;  and  agreed  that  the  authority  g^en  to  the  trustees  was  de- 
stroyed by  the  attainder.    Bunb.  93. 

(<f)  1.  If  A.  entails  his  estate  in  Scotland  on  himself  for  life,  remainder  to  B.  his  dd- 
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But  be  does  not  forfidt  lands  and  tenements,  whick  he  lia&«n  auieir 
droit  ••  as,  in  right  of  his  church.     St  P.  C.  187.  b. 

Or,  in  right  of  his  wife.    St.  P.  C.  1 87.i).  —  Cont  Semb.  Lane  54. 

So,  by  the  common  law,  {d)  he  does  not  forfeit  an  use,  or  lands  in  trust 
for  him.  (e)  12  Co.  2.  Dub.  Hard.  405.  1  Sid.  260.  R.  Hard. 
495.    Vide2Cro.513.(/) 

Sa 

est  son,  and  the  hem  male  of  his  body,  remainder  to  the  heirt  male  of  A/s  own  body^ 
with  subsequent  limitations,  and  the  reversion 'to  the  heirs  and  assigns  whatsoever 
of  A.,  with  prohibitive,  irritant,  and  resolutive  clauses ;  and  A.  dies,  leaving  R  and 
another  son  C. ;  and  B.  is  attainted  of  hifh  treason :  the  estate  is  forfeits  to  the 
crown  during  his  life,  and  the  continuance  m  such  issue  male  of  his  body  as  would  ^ 
have  been  inheritable  to  the  said  estate  tailzie,  and  also  for  such  estate  and  inter* 
est  as  vests  in  him  by  the  limitation  to  the  heirs  whatsoever  of  A.  after  the  substituters 
determined ;  and  after  the  death  of  B.,  and  failure  of  his  issue  male,  C.  shall  succeed 
by  virtue  of  the  substitution  to  the  heirs  male  of  the  body  of  A.  Foster,  103.  — 
2.  If  the  estate  is  limited  to  A.  and  the  heirs  male  of  his  body,  without  any  previous 
limitation  to  his  son  B.,  and  B.  on  his  &ther  A.*s  death,  become  entitled  as  heir  of  his 
body,  and  is  attainted  of  hish  treason,  the  whole  entul  is  foifeited  by  his  attainder^ 
as  long  as  there  are  heirt  msJe  of  the  body  of  A«    Foster,  102.  ' 

(b)  1.  S  Jon.  57.  fi  Mod.  130.  5  Keb.  459.  S51.  712.  Vent,  299.  Pollex.  181. 
•—  2.  But  it  is  holden,  that  die  statutes  ofpnemunire,  which  give  a  general  forfeiture 
of  all  the  lands  and  tenements  of  the  offender,  extend  not  to  lands  in  taiL  Co. 
Lit.  130. — 3.  It  is  acreed  that  a  saving  against  corruption  of  Uood  in  a  statute  con- 
cerning fdimy  saves  the  land  to  the  heir,  because  the  escheat  to  the  lord  for  felony  is 
only  jpro  defectu  tenaUu,  occasioned  by  the  corruption  of  blood :  also  the  saving  of 
the  land  to  the  heir  saves  the  corruption  of  blood  and  loss  of  dower.  Hale's  P.  C.  8. 
3  Inst.  47.  —  4.  But  a  saving  against  the  corruption  of  blood  in  a  statute  concerning 
high  treason^  does  not  save  the  umd  to  the  heir,  because  the  land  goes  to  the  king  by 
wav  of  immtdUde  forfeitute^  and  not  bv  way  of  escheat.    Salk.  85. 

(c)  Estates  in  remainder  are  not  forfeited  by  the  attainder  of  the  person  having;  the 
first  estate  tail ;  and  therefore  if  a  tenant  m  tail,  with  remainder  over,  be  attamted 
of  high  treason,  the  crown  will  thereby  acquire  a  base  fee,  as  long  as  there  b  issuQ 
of  the  person  attainted;  but  upon  failure  of  heirs  of  the  body  of  the  person  attainted^ 
inheritable  to  the  estate  tail,  the  person  in  remainder,  or  his  issue,  will  becoma 
entitled.    Plowd.  557. 

{d\  1.  Before  the  statute  of  uses,  the  king  was  not  entitled  to  any  use  upon  an  at- 
tainoer  for  high  treason  of  thece«/tit  que  use,  as  is  mendon^i  in  the  preamole  of  that 
statute ;  so  that  afterwards  trusts  were,  by  an  analogy  drawn  ftom  uses,  also  protected 
from  forfeiture,  upon  an  attainder  of  the  ce$hd  que  trust  for  high  treason.  -^  2.  But  by 
the  St  33  H.  8.  c  20.  it  is  enacted,  ^  that  if  any  person  shall  be  attainted  or  convicted 
of  high  treason,  the  king  shall  have  as  much  benefit  and  advantage  by  such  at- 
tainder, as  well  of  uses,  rights,  entries,  and  condidons,  as  of  possessions,'  reversions, 
remainders,  and  all  other  things,  as  if  it  had  been  done  and  declared  by  authority  of 
parliament."  —  3.  Lord  Hale  has  observed,  that  at  the  time  when  the  statute  was 
made,  there  could  be  no  use  but  that  which  is  now  called  a  trust ;  and  although  it  was 
determined  in  Abingdon's  case,  that  a  trust  estate  of  freehold  was  not  forfeited  by  at- 
tainder of  treason,  vet  that  resolution  could  not  be  reconciled  with  the  statute, 
sz  H.  8.  as  the  uses  there  mentioned  could  be  nothing  but  trusts ;  therefore  he  was  of 
opinion,  tha^upon  an  attainder  for  high  treason  of  the  cettui  aue  trust  of  an  inheritance, 
the  equity  or  tnist  was  forfeited ;  though  possibly  the  lana  itsdf  was  not  forfeited. 
1  H.  F.  C.  248. 

{e)  1.  Althou^  the  statute  of  33  H.  8.  c.  10.  made  attainders  at  common  law  as 
effectual  as  parliamentary  attainders,  as  well  in  regard  to  uses  as  possessions;  yet  in  the 
King  V.  Daccombe,  the  judges  all  held,  and  so  it  was  resolved  in  Abingdon's  case,  that  a 
trust  in  a  freehold  was  not  forfeited  by  an  attainder  of  treason.  Cro.  Jac.  513. — 
2.  With  this  decision,  says  Mr.  Sugden,  Lord  Hale  quarrels,  and  gives  it  as  his  opinion, 
that  the  st.  of  33  H.  8.  extends  to  trusts,  such  as  were  then  in  pracdce  and  re- 
tained in  chancery.  1  H.  H.  P.  C.  248.  —  3.  And  accordingly,  in  a  case  which  came 
before  him,  when  he  was  chief  baron,  he  and  baron  Tiuner  agreed,  that  a  trust  in  fee, 
or  fee  tail,  was  forfeited  under  the  statute  by  attainder  of  treason.  2  Freem..l2a 
Hardr.  495.  Sed  vide  Id.  494.  —  4.  And  so  the  law  is  laid  down  by  modem  writers. 
—  5.  But  the  observation  in  Sand's  case  was  merely  an  cbUcr  dictum^  and  there 
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So  he  does  not  forfeit  {g)  rights  of  action  {h)  for  the  recovery  of  an  estate 
in  a  stranger. 

So  he  does  not  forfeit  lands«  which  he  has  as  trustee  for  another.  Cont. 
Lane  S9.  54.     Vide  Roy,  (D)  (*) 

So»  if  a  term  attends  the  inheritance,  which  was  in  trust  for  a  felon ; 
the  inhe^tance  not  being  forfeited,  the  term  shall  notice  so..  R. 
Hard.  495.    Vide  post,  (B  2.) 

So  he  does  not  forfeit  the  right,  which  a  stranger  has,  to  lands  in  his 
possession.    Jon.  71.  " 

So»  if  a  man  tenant  in  tul  levies  a  fine  to  the  same  uses,  where  the 
estate  tail  is  not  forfeited,  this  seisin  in  fee,  for  an  instant  at  the 
tone  of  the  fine,  shall  not  make  a  forfeiture*.    R.  2  Lev.  170.  (/) 

(B  2.)  What  goods  and  chattels. 

So^  for  high  treason,  {m)  he  forfeits  all  goods  and  chattels,  which 
he  had  in  possession  in  his  own  right  (n) 

Or,  to  which  he  had  right     St  P.  C.  188. 

So,  a  term  for  years,  and  goods  in  trust  for  him.  (o)  1  Sid.  260.  R. 
1  And.  294.     2  Cro.  512,  513.     Vide  ante,  (B  1.)  ( jp) 

So 


ii«D  express  decision  the  otber  waj,  which  may  be  thought  to  be  founded  in  reason, 
because  it  is  not  pretended  that  the  statute  of  26  H.  8.  can  embrace  trusts  which  have 
ucceeded  to  uses  (the  uses  referred  to  in  that  act  having  been  destroyed  by  the  st.  of 
uses,  S7  H.  8.  c  10.)  and  it  does  not  appear  to  have  b^n  the  intention  of  Z3  H.  8.  , 
to  create  a  forfeiture  of  any  equitable  estates  which  had  spruilg  up  since  the  act  of 
ts  H.  8.  the  statute  had  other  objects.    Sugden's  Gilb.  Uses,  78.  n. 

(/)  1  Vide  Lane,  39.  3  Inst.  19.  —  s.  Except  where  land  had  been  fraudulently 
conveyed  with  intent  to  avoid  a  forfeiture,  fi  Ro.  Abr.  34.  —  3.  When  a  trustee  u 
attainted  of /Wbity,  it  is  dear  that,  though  the  legal  estate  be  forfeited,  the  cestm  que 
trust  is  entitled  to  relief  in  equity.    Carter,  67. 

(g)  1.  An  annuity  cranted  pro  contiUo  impendendo,  is  not  forfeitable.  Plowd.  381. 
—  8.  Ndther  is  an  office  grs^ted  for  Ufe^  and  requiring  skill  and  confidence;  but  such 
office  in  fee  may  be  forfeited,  without  the  aid  of  the  statutes,  because  the  erantor 
in  giving  an  estate  descendible  to  all  the  heirs  of  the  grants,  however  qualified,  ap- 
pears not  to  hAve  been  induced  to  make  his  gran^from  the  consideration  of  the  pecu- 
uar  merit  of  the  persons  who  are  to  execute  the  office.    Plowd.  379. 

(k)  Nor  a  writ  of  error  to  reverse  an  erroneous  common  recovery.  3  Rep.  3,  3. 
Leon.  870,  S71.  Moore,  185.  Hob.  340.  Cro.  Eliz.  389.  Cro.  Car.  488.  7  R!ep.  13. 
Utt.  ROT.  100. 

{k)  where  a  surrendte  is  made  to  one,  who  is  convicted  of  felony,  and  hanged  be- 
fore admittance,  the  lands  are  not  forfeited  to  the  lord,  but  descend  to  the  heir  of  the 
surrenderor.    8  WHs.  13.  < 

(/)  A.  who  is  tenant  for  life,  with  power  to  make  leases  for  three  lives  or  twenty- 
one  years,  makes  a  lease  to  trustees  for  ninety  nine  years,  if  he  so  long  live,  ror 
payment  of  his  debts;  and  appoints  them  his  attomies,  to  make  leases  piuvuant  to  the 
power ;  A.  b  outlawed  for  high  treason;  the  trustees  shall  not  make  tne  leases  to  the 
nominees  of  the  crown.    Bunb.  987. 

(«i)  5  Rep.  109. 

(»)  1.  The  reason  given  is,  to  compensate  the  king  for  the  trouble  and  charge  he 
has  been  at,  in  holding  courts  and  bringing  the  ofienders  to  justice.  3  Bac.  Abr.  731. 
Staundf.  Pnero^.  45,  46.  18  Rep.  18.  —  2.  Adam  Smith,  in  the  third  volume  of  his 
Wealth  of  Nations,  observes,  that  the  judicial  authority  of  such  a  sovereign,  (speaking 
of  the  second  period  of  society,)  far  from  being  a  cause  of  expence,  is  for  a  long  time  a 
source  of  revenue  to  him.    p.  81. 

(o)  1.  So  if  a  bond  be  taken  in  another's  name,  or  a  lease  be  made  to  another  in 
trust  for  a  person  who  is  afterwards  convicted  of  treason  or  felony,  these  are  as  much 
liable  to  be  forfeited,  as  a  bond  made  to  him  in  his  own -name,  or  a  lease  in  possession. 
Cro.  Jac  318.  Hob.  814.  —  8.  So  likewise  the  trust  of  a  term  granted  by  a  man  for 
the  use  of  himielf,  his  wife-  and  children,  &c  u  liable  in  like  manner  to  be  for- 
feited. 
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So  he  forfeits  bonds,  and  other  securities  for  money ;  and  the  kinj^  or 
his  0-antee,  may  maintain  an  action  in  his  own  name.     St  P.  C.  188.  a. . 
12  Co.  2. 

So,  debts  due  upon  contract     St.  188.  a.     12  Co.  2. 

So,  a  riffht  to  have  an  action.  St  1 88.  a.  Vide  ante,  (B  1  •)  But  it 
was  held  that  a  chose  en  action  is  not  forfeited.  Say.  40.  Nor  a  right 
to  an  action  in  gross.    Jon.  7 1  • 

So  he  forfeits  goods  in  hb  possession,  of  which  the  property  is  not 
known :  as,  if  A.  bails  money,  or  com  out  of  a  sack  or  bag,  to  B. 
who  is  afterwards  attainted,  the  king  shall  have  it;  for  being  out  of  a 
bag,  one  cannot  be  known  from  another.     St.  P.  C.  188.  a. 

So^  goods  in  his  hands,  which  he  stole,  though  the  property  is  not  in; 
him.     St.  188.  a. 

But  a  right  to  have  an  action  for  a  wrong  to  his  person,  is  not 
forfeited :  as,  for  a  battery.     St  P.  C.  188.  a. 

So  goods,  in  the  hands  of  a  man  attainted,  by  bailment,  &c.  if  they 
can  be  known,  shall  be  restored  to  the  owner,  if  he  shews  the  bail- 
ment before  the  justices,  and  upon  inquest  it  be  found  so.     St  188.  a. 

So  he  does  not  forfeit  goods  which  ne  has  as  executor,  or  administra- 
tor.    St  188.  bs  (q) 

So^  if  a  man,  indicted  for  high  treason,  stands  mute,  or  refuses  to  an- 
swer, he  shall  have  the  same  judgment  by  attainder,  as  if  he  was  con- 
victed tw  verdict,  or  confession.     Co.  L.  391.  a. 

So,  if  a  man  be  killed  in  levying  war  against  the  king;  he  forfeits  his 
lands,  goods,  and  chattels.     St  189.  a. 

So,  if  he  be  killed  in  pursuit  upon  an  escape,  or  upon  his  arrest,  he. 
forfeits  his  goods  and  chattels.     Vide  post,  (B  S,)  (r) 

So,  if  a  man  be  attainted  for  high  treason,  his  blood  is  corrupted.  (5) 
Co.  L.  41.  a.  391.  b.     Vide  Discent,  (C  13.)  (/) 

And 

feited,  if  fraudulently  made  iinth  an  intent  to  avoid  a  subsequent  forfeiture,  but  it  shall 
be  forfeited  so  far  onW,  as  it  is  reserved  to  the  benefit  of  the  party  himself,  if  made 
bondJSde,  whether  before  or  aflqr  marrii^^for  good  consideration  without  fraud,  which 
is  to  be  left  to  a  jury  on  the  whole  cuxumstances  of  the  case,  and  shall  never  be 
presumed  by  the  court  where  it  is  not  expressly  found,  fi  Keb.  564. 608. 644. 763. 
778.  Lev.  879.  Lane,  54. 113.  Mod.  16.38.  Hardr.  466.  And.  894.  Raym.  180. 
8Ro.Abr.34..343.  March.  45.  88.  ^d.  860.  403.  Keb.  909.  3  Bac.  Abr.  738.  *- 
3.  But  the  power  of  revocation  of  the  trust  of  a  settlement  reserved  to  the  grantor,  is 
not  liable  to  be  forfdted,  if  it  depend  upon  something  personal  to  be  done  by  the 
mntor  himself,  as,  making  the  deed  of  revocation  under  his  hand  and  seal.  8  Keb.  564, 
Lev.  879.    Mod.  16.  38.    Vent.  188. 

(p)  Tenant  at  will  has  nothing  to  forfeit.    1  Wils.  176. 

(^)  1.  Oro.  Car.  566.  —  8.  So  a  term  limited  to  executors,  and  not  vested  in  the 
party  himself^  is  not  forfdtable.    8  Leon.  5,  6.   And.  19.    Moore,  ioo.   Dy.  309, 310. 

(r)  1.  Upon  the  coroner's  inquest  taken  on  view  of  a  dead  body,  and  finding  him 
guilty  either  as  principal  or  as  accessary  brfore  the  fact,  and  that  he  fled  for  the  same; 
thereby  he  forfeits  his  goods  absolutely,  aqd  the  issues  of  his  lands  till  he  be  acquitted 
or  pardoned.  Staund.  P.  C.  813.  Hale's  P.  C.  871.  Keilw.  68.  Dyer,  839.  5  Rep. 
110.  —  8.  Sbou,  if  he  be  found  accessary  after  Uie  fact,  for  the  indictment  is  so  fiur  void. 
Staund.  P.  C.  184. — 3.  Where  the  coroner  cannot  have  the  view  of  the  body,  the 
king  shall  entitle  himself  to  the  ^ods  and  chattels  upon  a  presentment.    5  Rep.  109. 

(«)  1.  The  doctrine  of  corruption  of  blood,  does  not  take  place  in  the  descent  of 
estates  tail ;  for  notwithstanding  the  forfeiture  of  lands  entaued  by  attainder  of  liish  < 
treason,  yet  the  blood  of  the  person  attainted  b  not  corrupted  so  as  to  impede  tne 
descent ;  because,  says  Mr.  Yorke,  the  forfeiture  of  estates  tail  came  in  bv  the  con* 
struction  of  the  st.  88  H.  8.  and  though  the  judges  resolved^  that  the  general  words  of 
that  statute  comprehended,  these  estates,  yet  such. laws  being  of  a  penal  kind^  not- 
withstanding 
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And  his  wife  shall  lose  her  dower;  (u)  for  the  st  1  Ed.  6.  12. 
whidi  gives  her  dower,  is  repealed  by  5  &  6  Ed.  6.  1 1.  Vide  Dower, 
(A  2.) 

And  she  shall  lose  her  dower  against  the  feoffee  of  the  husband,  as 
well  as  agunst  the  lord  by  escheat     Co.  Lf.  41.  a.  {x) 

So,  her  dower  ad  ostium  ecclesUe^  or,  ex  assensu  ptUris.     Co.  L.  41.a« 

So,  dower  by  custom.     Co.  L.  41.  a.  (^) 

Where  by  statute  corruption  of  blood  is  prevented  in  cases  of  high 
treason,  the  forfeiture  of  lands  and  goods  continues ;  for  they  are  direct- 
ly forfeited,  and  not  by  way  of  escheat :  and  therefore  the  forfeiture  re- 
mains without  express  words.     R.  1  Sal.  85.    Vide  post,  (B  S.) 

^     (B  3.)  For  petit  treason,  or  felony. 
So,  if  a  man  be  attainted  for  petit  treason,  or  felony,  he  forf^ts  all 

withstanding  they  are  to  be  constraed  lo  as  to  attain  their  full  eSkctf  yet  they  are  to 
be  comtmed  strictly;  and»  howerer  they  might  extend  to  make  estates  tail  uable  to 
forfeitnre,  where  thev  are  actually  in  the  oflfemier's  possession,  and  consequently  in  his 
power  to  alienate ;  they  could  by  no  rules  of  construction  be  extended  to  bring  con- 
aeipiential  disalnlities  on  the  heir,  where  the  estates  have  not  been  in  the  offender's 
possession.  Law  of  Forfeiture,  8S.  fourth  edition.  —  8.  Thus,  where  there  was  grand* 
fiuher,  father,  and  son ;  the  grand&ther  was  tenant  in  tiul ;  the  iadier  was  attainted  of 
high  treason,  and  died  in  the  life  time  of  the  grandfather ;  and  jifterwards  the  grand- 
frther  died ;  it  was  agreed,  that  the  land  should  descend  to  the  son,  notwithstanding 
the  attainder  of  the  rather;  for  the  father  had  not  the  land,  dither  in  possession  or  in 
use,  in  wiiich  two  cases  only,  the  act  of  26  H.  8.  ^ve  the  forfeiture ;  and  his  attainder 
was  not  any  corruption  of  blood  for  the  land  in  taiL  3  Rep.  10.  Jenk.  82. 306.  Cro. 
Elix.  88. 

(/)  I.  In  the  case  of  entiuled  tUgmiiety  no  corruption  of  blood  takes  place.  A  dig- 
niQr  in  tail,  therefore,  may  be  dauned  bv  a  son  surviving  an  attaintea  lather,  who 
ncrer  was  possessed  of  the  dignity.  For  the  son  may  in  such  a  case  claim  from  the 
first  acquirer,  pcrfomunn  dom^  as  heir  male  of  his  bomr,  ivithin  the  description  of  the 
cift,  witnout  being  aflected  by  the  attainder  of  hb  father,  or  any  other  hneal  or  col- 
Mteral  anoestcv.  8  H.'P.  C.  556. —  a.  In  1764  John  Murray  presented  a  petition  to 
his  majesty,  stating  that  hb  j;randfiuher  John  Marquis  of  Athol,  was  by  letters  patent 
created  Diike  of  Athol,  to  hun  and  the  hdrs  male  of  his  body.  That  die  said  Duke  of 
Athol  died  in  1 785,  leaving  James  his  eldest  son,  who  succeeded  to  the  title,  and 
Geoige  his  second  son,  whb  was  the  petitioner's  father.  That  the  said  Greoige 
was  in  the  year  1745  attainted  of  high  treason  by  act  of  parliament,  and  died  in  1760, 
leaving  the  petitioner  his  eldest  son.  That  James  the  second  Duke  of  Athol,  died  in 
1764,  without  leaving  any  issue  male.  That  the  petitioner  had  consulted  manygentle- 
men  learned  in  the  law,  particularly  the  honourable  Charles  Yorke,  Sir  Fletcher 
Norton,  and  Mr.  De  Orey,  whether  the  said  attainder,  under  the  circumstances  of  the 
case,  could  be  any  bar  to  the  petitioner's  succeeding  to  the  said  tide  upon  the  death 
of  his  said  uncle,  James  Duke  of  Athol ;  and  the  said  gendemen  were  unanimously  of 
opinion,  that  as  by  the  law  of  England  in  a  like  case,  no  objection  could  arise  mm 
the  said  attainder ;  and  as  by  the  st.  of  7  Anne,  all  persons  attainted  of  treason  in  Scot- 
land were  liahle  to  the  same  oomiption  of  blood,  pams,  penalties,  and  forfeitures,  as  per- 
sons convicted  or  attainted  of  high  treason  in  Englanc^  the  petitioner  would  be  deariy 
entided  ,to  succeed  to  the  said  honours.  The  petitions  therefore  preyed,  that  proper 
directions  should  be  given  for  having  the  petitioner's  right  declared  and  established. 
This  petition  was  referred  to  the  house  oi  lords,  who  resolved  that  the  petitioner  had 
a  right  to  the  tide  claimed  by  his  petition.    Joum.  v.  30.  466.  469. 


!u)  But  not  her  jointure.  '  1  Inst.  37, 
r)  The  widow  of  a  man  attainted  of  i 

aliened  before  the  treason;  though  they  are  not  forfeited.    Dyer,  140. 


WT 
he  had 


The  widow  of  a  man  attainted  of  treason,  shall  not  be  endowed  of  lands  which 


1  Inst  41.  a.  n. 

(y)  1.  If  a  woman  be  attiunted  of  treason  or  fdony,  she  will  thereby  lose  her  dower  ; 
but  if  pardoned  she  may  then  demand  it,  though  her  husband  should  have  aliened  in 
in  the  mean  time.  For  when  this  impediment  is  once  removed,  her  capacity  to  be  en- 
dowed isrestored.  l  Inst.  55,  13  Rep.  83.  —  8.  So  if  a  woman  be  attainted  of  treap 
son  or  Mony-y  she  loses  her  jointure,^    1  Inst.  37. 

his 
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his  lands  and  tenements,  which  he  had  in  fee  in  his  own  rig^t.    Co.  L. 

41.  a.  (2) 

Or,  if  he  be  outlawed,  (a)  or  abjures  the  realm.     Co.  L.  S90.  b.  (ft) 
So,  the  profits  of  lands,  which  ne  had  in  tail,  during  his  life ;  (c)  but 

not  his  estate  or  freehdd.    Dub.  2  Leo.  123.  126.     S  Leo.  185. 

4  Lea  112.  (<2) 

So  he  forfeits  all  his  goods  find  chattels,  {e)    Co.  L.  41.  a.  {/) 

So, 

(x)  The  profits  of  lands,  whereof  one  attainted  of  felony  is  seised  of  an  estate  of 
inheritance  in  his  wife's  right,  are  forfeited  to  the  king,  and  nothing  shall  go  to  the 
lord.    3  InsL  19.    fltz.  Asdse,  166.    Forfeiture,  33.    4  Ass.  pi.  4. 

(a)  1.  The  0>ods  of  persons  outlawed  are  forfeited  to  the  king;  for  the  retiring  from 
the  mquiries  <»  justice  is  holden  so  criminal  in  the  eye  of  the  &w,  that  it  is  punished 
with  tne  loss  of  goods  so  Ions  as  the  outlawry  sdmds  in  force.  5  Rep.  1 10^  111.  — 
S.  So  if  a  person  make  defiuut  till  the  award  of  an  exigenif  either  i^>on  appeal  or 
incGctment  of  a  capital  fdony,  he  forfeits  his  goods,  unless  he  was  pitfdoned  before 
the  ejngeni  was  awarded.  Fitz.  Coron.  181.  Forfeiture,  ss.  Staimdf.  P.  C.  183. 
184.  Staunf.  Praerog.  47.  Bro.  Coron.  8.  Finch,  352.  Ro.  Abr.  793.  41  Ass. 
pi.  13.  99  Ass.  pi.  11.  Cro.  Eliz.  4.  72. — 3.  And  it  is  holden  that  the  law  is  the 
same  as  to  such  a  default  upon  an  indictment  of  petit  larceny,  and  that  wherever 
goods  are  so  forfeited,  they  are  not  sayed  by  an  acquittal  at  the  tnaL  Hale's  P.  C.  271. 
—  4.  But  bv  a  revenal  of  the  award  of  the  exigent^  they  are  sayed,  whether  such 
reversal  be  tor  an  eiror  either  in  fact  or  in  law,  as  for  the  imprisonment  of  the  de- 
fendant at  the  time  when  the' process  was  awarded,  or  for  a  defect  in  the  indictment, 
appeal,  or  process.  5  Rep.  110,  111.  ^3  E.  3.  17.  ^Hale's  P.  C.  271.  Co.  litt.  259. 
Cix>.  Ja.  464.    Staunf.  Pnerog.  47. 

(6)  1.  If  a  man  be/ab  deie^  he  forfdts  his  goods  and  chattels ;  for  when  a  man  thus 
forsues  life,  all  his  goods  and  chattels  are  dtreket;  and  therefore  the  king  shall  have 
them,  as  the  maintainer  of  public  justice.  5  Rep.  109.  Fitz.  Coron.  289.  312.  StaunC 
P.  C.  184.  3  Inst.  56.  227.  Plowd.  260.,  3  &C.  Abr.  733.^2.  If  a  felon  waives, 
that  is,  leaves  any  goods  in  his  fii^t  from  those  who  either  pursue  him,  or  are  appre- 
hended by  him  so  to  do,  he  forfeits  them,  whether  they  be  his  own  soods,  or  goods 
stolen  by  nim.  5  Rep.  109.  3  Inst.  134.  Cro.  Eliz.  694. — 3.  And  there  is  thb  di& 
ference  between  goods  waived,  sprays,  and  the  like,  and  goods  forfeited  for  felony  or 
jRight ;  that  goods  forfeited  for  felony  are  not  in  the  king  vrithout  an  office  found  of 
such  felony  or  flight,  because  the  property  cannot  alter  without  matter  of  record; 
but  gbods  waived  are  in  the  king  without  office,  because  there  the  property  is  in  no 
body ;  and  therefore  by  public  agreement  they  are  put  out  of  the  finder,  m  wnom  they 
were  by  the  state  of  nature,  and  are  vested  in  the  king  as  a  recompense  for  his  trouble 
and  charee  in  the  execution  of  justice.    5  Rep.  109. 

(c)  1.  The  St.  26  H.  8.  only  extends  to  cases  of  high  treason;  therefore,  as  to  felo- 
nies, the  Stat,  dc  donii  still  remains  in  force.  1  Inst.  392.  —  2.  Lord  Coke  says,  if  tenant 
in  tail  of  lands  holden  of  the  kin^,  be  attainted  of  felony,  and  the  king,  after  office, 
leizeth  the  same^  the  estate  tail  u  m  abeyance.    1  Inst.  345. 

(d)  A  title  of  nobility,  limited  by  patent  in  tail,  is  an  estate  tail  within  the  protec- 
tion of  the  statute  de  doms^  whether  it  be  conferred  firom  any  place  or  not,  and  conse- 
quently is  not  forfeited  by  an  attainder  of  felony.    2  Eden,  373. 

(e)  Nor  are  they  subject  to  the  felon's  debts,  unless  expressly  made  liable  by  letters 
of  administration,  granted  with  the  consent  of  the  king,  advocate  general,  &c.  under 
the  authority  of  the  royal  sign  manuaL    DougL  542. 

(/)  The  forfeiture  of  go^s  and  chattels  accrues  in  every  one  of  the  higher  kind^ 
of  OTOnce ;  in  high  treason  or  misprision  thereof,  petit  treason,  felonies  oi  all  sorts 
whether  clergyable  or  not,  selfUnurder  or  felony  de  se,  outlawry  for  treason  or  felony, 
petit  larceny,  standing  mute  when  arraigned  of  felony,  and  striking  in  Westminster- 
nail,  or  drawing  a  weapon  upon  a  judge  there,  sitting  in  the  king^s  courts  of  justice; 
by  pr<gmvmre ;  by  pretended  prophecies,  upon  a  second  conviction ;  by  owhng ;  by 
the  residing  abroad  of  artificers ;  and  by  challenging  to  fight  on  account  of  money  won 
at  play.  For  ffight  also,  on  an  accusation  of  treason,  felony,  or  even  petit  larceny, 
whether  the  party  be  found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party^ 
shall  forfeit  his  goods  and  chattels ;  for  the  very  ffight  is  an  oflence,  carrying  with  it 
a  strong  presumption  of  guilt,  and  is  at  least  an  endeavour  to'  elude  andimfle  the 
coarse  ox  justice  prescribed  by  law.    But  the  jury  very  seldom  find  the  ffight :  forfeit 

11  ture 
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SO|  a  lease  for  years  in  trust  for  him.  Hard.  405.  Semb.  cont 
1  Sid.  403. 

So^  a  diose  en  action :  as,  a  bond,  cx>venant  for  pa3nnent  of  money,  &c. 
R.  Noy,  155. 

But  he  does  not  forfeit  (g)  things  not  held  of  any  one;  as,  fairs,  mar- 
kets, common  rents  charge  or  seek,  warren,  corody,  &c.  of  which  he 
is  seised  in  fee ;  but  the  king  shall  have  them  for  his  life,  and  afterwards 
they  are  extinct :  for  they  cannot  descend,  where  the  blood  is  corrupted, 
nor  escheat,  where  there  is  no  tenure.     3  Inst.  21. 

So,  if  he  be  convicted  tor  petit  treason,  or  felony,  he  forfeits  all  his 
goods  and  chattels.    Co.  L.  391.  a. 

So»  if  he  fled,  or  was  sued  to  the  exigent^  though  he  be  afterward); 
acquitted*     Vide  supra.     Vide  Waife,  (B).  (h) 

So,  if  he  be  arrested  for  treason,  or  felony,  and  escapes,  and  in  the 
pursuit  is  killed;  upon  presentment  before  the  coroner,  or  justices  of  B. 
R.  &c  he  forfeits  his  goods  and  chattels.  .  St.  189.  a. 

So,  if  he  be  killed  in  resistance  upon  the  arrest     St.  189.  a. 

But  ioT  petit  larceny  a  man  does  not  forfeit  his  lands,  or  goods.  Co. 
L.  41. 

So,  if  he  be  found  guilty  of  grand  larceny,  and  has  his  clergy,  or  be 
burnt  in  the  hand,  another  found  guilty,  as  accessary  to  the  same  felony, 
does  not  forfeit  his  lands,  or  goods ;  for  he  ought  to  be  discharged, 
the  principal  not  being  attainted.     R.  Cro.  Car.  567. 

So,  by  the  st.  1  Ed.  6.  12.  A  wife  does  not  lose  her  dower  by  the 
attainder  of  her  husband  for  felonv. 

So  the  goods  of  a  wife,  married  after  conviction  and  clergy  had,  are 
not  forfeited.    Nov,  6. 

So,  in  felony,  where  a  statute  prevents  corruption  of  blood,  the  for- 
feiture of  lands  is  {^'evented  as  a  consequence ;   for  the  forfeiture  is 
by  way  of  escheat,  for  defect  in  the  descent  by  reason  of  the  corruption . 
of  the  bk>od.     1  SaL  85.    Vide  ante,  (B  2.) 

So,  if  a  man  be  pardoned  before  conviction,  he  does  not  forfeit  his 
goods,  or  the  profits  of  his  lands.     5  Co.  110.  b. 

So,  if  a  man  be  found  guil^  of  homicide  se  defendendo^  he  shall  losfe 
his  goods  and  chattels.     H.  P.  C.  41.  {%) 

So, 

ture  being  looked  upon,  since  the  vast  increase  of  personal  property  of  late  yean,  as 
too  large  •  penalty  for.  an  offence,  to  which  a  man  is  prompted  by  the  natural  love 
of  liberty.    4  Blk.  Com.  587. 

(f^  1.  A  trust  is  not  forfeited  \>y  the  attainder  of  c«i/tit  ^ue  trust  for  felony. — 
8.  Freeman  Sands  being  attaint^  ol  felony,  for  the  murder  of  nis  brother,  and  having 
a  trust  estate  in  lands  held  of  the  king,  of  which  Sir  Greoige  Sands  had  the  lesnu 
estate ;  the  attorney  general  preferred  an  infonnation  in  the  exchequer  against  Sir 
G.  Sands,  to  have  a  conyes^nce  of  the  legal  estate  to  the  king.  The  court  resolved, 
that  although  Freeman  Sands  had  the  trust  of  the  land  at  the  time  of  his  attainder, 
yet  inasmuch  as  Sir  G.  Sands  continued  seised  of  the  lands,  and  so  was  tenant  to  the  king* 
thotu^  subject  to  the  trust,  yet  the  trust  was  not  forfeited  to  the  crown ;  but  that  Sir  u. 
SanSishouid  hold  the  lands  for  his  o¥m  benefit,  discharged  from  the  trust.  1  Hale,  249. 

{h)  Upon  a  jury's  finding  that  the  defendant  fled  at  the  same  time  that  they  acquit 
him  upon  an  indictment  for  a  capital  felony,  or,  as  some  say,  larceny,  before  justices  of 
oyer,  &c  he  forfeits  his  goods.  But  such  a  finding  causes  no  forfeiture  of  the  issues 
of  the  land,  because  by  the  acquittal  the  land  is  discharged ;  neither  wUl  it  have  any 
eflect  as  to  the -goods,  if  the  indictments  were  insufficient,  or  if  the  flight  be  disproved 
on  a  traverse,  which,  as  all  agree,  may  be  taken  to  any  such  finding,  except  that  by  a 
coroner's  inquest,  and,  as  some  say,  even  to  that,  as  well  in  respect  of  tne  flight,'  as 
of  the  particulars  of  the  goods.    Kolw.  68.  5  Co.  110.   Hale's  P.  C.  271.  Staunf.  184. 

(t)  1.  A  person  convicted  of  manslaughter  and  making  purgation,  as  was  the  anticnt 
Vot.  I V.  D  d  practice, 
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So,  if  be  be  indicted  for  it  before  the  coroner,  and  that  he  fled. 
2  Inst.  316.    Dy.  2S8.  b. 

So,  if  be  be  indicted  for  homicide  se  defendendoj  or  by  mindrentture, 
and  be  outlawed.    2  Inst.  316. 

Thootfh  upon  verdict  after  his  arraienmentitbefaDndthathedidnot 
fly ;  for  Uiis  does  not  contioul  the  findmg  before  the  coroner.  R.  Dy* 
238.  b. 

But  in  homicide  se  defendendoj  there  shall  be  a  pardon  of  course 
for  his  goods.     H.  40.    2  Inst  316. 

And  by  the  sL  24  H.  8.  5.  If  any  kill  a  person,  who  lies  in  wait  to 
murder,  or  rob  him,  or  to  commit  burglary,  he  shall  not  forfeit  his  goods 
or  chattels,   (k) 

So,  in  an  appeal,  as  well  as  upon  an  indictment,  a  nuui  found  guilty  se 
defendetida^  or  by  misadventure,  shall  have  a  paxdon  of  course.  2  Inst. 
316. 

And  the  king  cannot  refuse  it ;  and  therefore^  it  diall  be  granted 
by  the  chancellor,  without  the  kingfs  warrant.    2  Inst»  317. 

Yet  if  it  be  found  that  a  man  made  an  assault  upon  another  near 
the  highway,  without  s^ing  that  it  was  ad  murdrandumj  it  is  not  sufficient 
to  excuse  his  goods.    K.  Bend.  pL  86.     1  And.  41. 

(B  4«)  When  the  forfeiture  shall  be  seised. 

After  conviction,  the  sherifi^  or  his  bailifi^,  &€•  may  seise  the  goods  of 
a  felon  convict,  for  the  king.  Co.  L.  391.  a.  St.  P.  C.  192.  b. 
Vide  post,  (B  7. 8.) 

So,  by  the  st.  25  Ed.  3.  st.  5.  c.  14.  After  indictment  of  felony,  and 
capias  returned  non  est  inventus^  a  second  capias  shall  go  returnable  in 
three  weeks,  comprising  also^  that  the  sheriff'  seise  his  goods^  and 
keep  them  till  the  return  of  the  writ;  and  if  then  he  render  not,  nor  be 
taken,  he  shall  lose  his  goods :  if  taken,  or  he  render,  hb  goods  are 
saved. 

So,  by  the  sUde  officio  coronatorisj  3  (4)  Ed.  1.  If  any  be  found  guilty 

of  homicide  the  coroners  shall  go  to  his  house,  and  inquirani  qua  cataUa 

et  Uada  kabeai,  quam  terram^  et  quantum  valet  per  anmum^  et  apprectari 

faciant  ut  vendi  possint^  et  deliberentur  villatie^  ut  inde  respondeant  coram 

justiciariis.     St  P.  C.  50.  c.  192.  b. 

But  by  the  St.  1  Ric.  3. 3.  no  sheriff  bailiff,  &c.  shall  seise  the  goods 
of  a  felon,  before  he  be  convict  for  the  felony.  Co.  L.  391.  a.  St.  P. 
C.  193. 

And  this  was  a  declaration  of  the  common  law.  Hard.  97.  St. 
P.  C.  52.  ^ 

If  he  may  seise,  inrol,  and  deliver  to  the  vill ;  he  cannot  remove. 
St.  P.C.  192.  b. 


practice,  or  burnt  in  the  hand  according  to  the  present,  forfeits  his  mods  and  chattels 
nut  not  his  lands,  for  the  kins  hath  lost  a  subject ;  and  therefore  £e  party  is  punish- 
able, though  in  a  more  gentle  manner  than  when  there  is  a  sedate  and  deuberate 
revenge.  5  Rep.  110.^2.  A  person  conyicted  of  heresy  fbrfdted  ndther  lands  nor 
goods,  because  the  proceedings  against  him  were  only  pro  salute  aninue.  Doct.  &  Stud 
r  9.  c.  29,  Hale,  P.  C.  5. 
(jt)  Nor  lands  or  tenements. 


(B  5.)  To 


r 
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(B  5.)  To  whom  the  forfeiture  shall  be. 

By  the  common  law,  if  a  man  be  attainted  for  high  treascm,  the  for- 
feitiire  shall  be  to  the  king,  of  whatever  lord  the  lands  «re  held.  St.  P. 
C  197.  a.     Co.  L.  IS.  a. 

So,  if  a  man  be  attainted  for  petit  treason,  or  felony,  the  king  shall 
have  year,  day,  and  waste.  (/)     Vide  Ann,  Joor,  &  Wast 

But  upon  an  attainder  for  petit  treason,  or  felony,  the  forfeitui^  of  die 
lands  and  tenements  of  the  felon  shall  be  to  the  lord  of  whom  the  limds 
are  held,  (m) 

So,  if  a  man  has  by  grant  jura  r^alioj  the  forfeiture  of  lands  in 
fee  simple  for  an  ofieno^  which  was  high  treason  at  the  time  of  the 
grants  snail  be  to  the  patentee,    R.  Dy.  289.  (n) 

(B  6.)  To  what  time  it  shall  relate. 

If  a  man  be  attainted  for  treason,  or  felony,  by  verdict,  or  con- 
fession, the  forfeiture  (o)  relates  to  the  time  of  the  ofience^  (p)  to  avoid 
all  alienations  afterwards.     Co.  L.  S90.  b.    Stamf  192.  a. 

Otherwise,  if  he  be  attainted  upon  an  appeal,  by  verdict  or  con- 
fession.   Videinfira. 

So,  if  he  be  attainted  by  outlawry  upon  an  indictment  Co.  L. 
S90.  b.  IS.  a,     R.  SO  H.  6.  5.  a. 

{I)  1.  Formerly  the  king  had  only  a  libertyr  ofcommittinff  waste  on  the  lands  of  feloni 
by  polling  down  thdr  houses,  extirpatin(^  their  eardens,  ploughinff  their  meadows,  and 
cutting  down  their  woods.— -  a.  But  this  tenmng  greatly  to  tne  prejudice  or  the 
niblicy  it  WHS  iigreed,  in  the  reign  of  Henry  the  First,  in  this  kingdom,  that  the  king 
would  have  the  profits  of  the  land  for  one^ear  and  a  day,  in  lieu  of  the  destruction  he 
was  otherwise  at  liberty  to  commit.  Mirr.  c  4.  s.  16.^  Flet  L  1.  c  28. —  3.  And, 
therefore,  Msjena  Carta,  9  H.  5.  c  83.  provides,  that  the  king  shall  only  hold  such  lands 
tor  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the  fee ;  without  any  men- 
tk>n  made  of  waste.  —  4.  But  tfaest  17  Ra.  dlr  pntrog^fHoA  regit,  seems  to  su^pose^ 
that  the  kina  shall  have  his  jrear,  day,  and  waste,  and  not  tne  year  and  day  vuieadef 
waste. —  5.  Which  £Sr  Edwsird  Coke^  aad  the  author  of  the  Mirror  before  him,  very 
justly  look  upon  as  an  encroachment,  thou^  a  yery  andent  one,  of  the  royal  prerog»- 
tire.  Ifirr.  C5.S.S.  a.  Inst.  37.-6.  This  year,  day,  and  waste,  are  now  usually  com- 
pounded ibr;  but  otherwise  they  regularly  belong  to  the  crown.  4  Blk.  Com.  385, 
asa.  ^ 

{m)  1.  For  such  cnme  was  by  the  feudal  law  deemed  a  breach  of  the  tenant's  oath  of 
findty  in  the  hi^est  manner,  his  body  with  which  he  had  engaged  to  serve  the  lord 
bcang  forfeited  to  the  king,  and  thereby  his  blood  corrupted,  so  that  no  person  could 
represent  him ;  and  consequently  djring  without  heir,  the  lord  is  in  by  escheat.  3  Inst. 
19. —  a.  But  die  lord  cannot  enter  into  the  lands,  holden  of  him,  upon  an  escheat  for 
petty  treason  or  felony,  without  a  special  grant,  till  it  appear  by  due  process,  that  the 
king  has  had  hb  prerogative  of  the  year,  day,  and  waste.  Staunf.  P.  C.  1 91.  S  Hawk, 
c.  49.  s.  3. 

(»)  The  lord  of  the  manor,  or  other  private  person,  may  have  bona  fdomum  et  Jug^ 
Hnontm,  but  the^  must  be  claimed  by  way  of  grant,  and  not  by  prucription ;  no  man 
can  prescribe  for  them ;  for  every  prescription  must  be  immemorial ;  and  the  goods 
of  foons  and  fugitives  cannot  be  forfeited  without  matter  of  record,  which  presup- 
poses the  memory  of  that  continuance.  5  Co.  109.  46  E.  3.  16. 
!o)  As  to  real  estate. 
pS  I.  If  the  time  proved  varies  fix>m  that  laid  in  the  indictment,  and  the  jury  find 
the  oefendant  suilty  generally,  the  forfeiture  shall  relate  to  the  time  laid,  till  the  ver- 
ifict  be  &l^ea  by  the  party  mterested,  as  it  may  be  in  this  respect,  thou^  not  as  to 
die  point  of  the  offence.  Hale's  P.  C.  264.  S70.  3  Inst  230.-2.  But,  if  the  jury 
find  the  defendant  guilty  on  the  day  on  which  the  &ct  ^  is  proved,  whether  before  or 
after  the  dsty  laid  in  the  indictment,  in  such  case  the  forfeiture  shall  relate  to  the  day 
so  ^>ecially  found.    Kelynge,  1 6.    Hale,  P.  C.  264.    2  Inst.  318.    3  InsL  230. 

Dd  2  So, 
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So,  if  a  man  be  convict  in  ap'omunire. ,  Dub.  Cro.  Car.  17S.    Jon. 

217. 

So,  if  a  man  be  a  fugitive  beyond   sea,   it  relates  to  the  time  of 

his  flight.     R.  2  Cro.  82. 
,  So,  if  a  man  be  felo  de  se^  the  forfeiture  relates  to  the  fact  (j) 
1  Lev.  8.  (r) 

And  is  vested  in  the  king  before  inquisition  found.     R.  1  Lev*  B. 
R.  2  Cro.  82.  (s) 

But  the  forfeiture  of  goods  and  chattels  relates  to  the  time  of  the  con- 
viction, if)     St  P.  C.  192.  a.     Co.  L.  391.  {u) 

So,  upon  presentment  of  the  coroner,  oftL^fidgam  fecU^  the  forfeiture 
relates  to  the  day  of  the  presentment     St  192.  a. 

So,  if  it  be  found  by  verdict  that  he  fled,  to  the  time  of  the  verdict 
St.  192.  a. ;  to  the  time  of  the  indictment,  or  acquittal.     5  Co.  109.  b. 

So  the  forfeiture,  as  to  the  mesne  profits  of  lands,  relates  only  to  the 
conviction.     Co.  L.  390.  b.  {x) 

So  the  forfeiture  by  outlawry  upon  an  appeal;  for  the  time  of  the  of- 
fense is  not  mentionra  in  the  count.     Co.  L.  390.  b.  13.  a. 

(B  7.)  When  it  shall  not  be  seised. 
But  lands  or  goods  of  any  indicted  for  treason,  or  felony,  cannot  be 


(o)  That  is,  the  time  the  mortal  wound  was  given.  Plowd.  260.  5  Rep.  1 10. 
Hale's  P.  C.  29. 

(r)  A  felo  de  te  forfeits  no  lands  of  inheritance  or  freehold,  for  he  never  b  attainted 
as  a  felon.    5  Inst.  55. 

(«)  Lands,  whereof  a  person  attainted  of  treason  dies  seised  in  fee,  become  actually 
vested  in  the  crown  without  any  office ;  because  they  cannot  descend,  on  account  of  the 
corruption  of  blood  of  the  person  last  seised;  and  the  freehold  shall  not  be  in  abey- 
ance.   2  Hawk.  c.  4.  s.  1. 

(t)  Unless  the  party  were  killed  in  flying  from,  or  resisdng,  those  who  had  arrested 
him;  in  which  case  it  is  said,  that  the  forfeiture  shall  relate  to  the  time  of  the  offence. 
5  Bac  Abr.  738. 

(tt)  1.  There  b  a  remarkable  difference  or  two  between  the  forfeiture  of  lands,  and 
of  goods  and  chattels.  —  2.  Lands  are  forfeited  ufion  atttdndtr^  and  not  before:  soods 
and  chattels  are  forfeited  by  conviction.    Because  in  many  of  the  cases  where  goods  are 
forfeited,  there  never  is  any  attainder;  which  happens  only  where  judgment  of  death 
or  outlawnr  is  given^  therefore,  in  those  cases,  tne  forfeiture  must  be  upon  conviction, 
or  not  at  all ;  and,  being  necessarily  upon  conviction  in  those,  it  is  so  ordered  in  all 
other  cases,  for  die  law  loves  uniformity.— 3.  In  outlawries  for  treason  or  felony, 
lands  are  forfeited  onl^  by  the  judgment:  but  the  goods  and  chattels  Cure  forfeited  by  a 
man's  being  first  put  m  the  ejn^ent^  without  staying  till  he  is  quinio  exacha,  or  finally 
outlawed ;  for  the  secreting  hunself  so  long  from  justice  is  construed  a  flight  in  law. 
5  Inst.  2.72.  —  4.  The  forfeiture  of  lands  has  relation  to  the  time  of  the  fact  committed, 
BO  as  to  avoid  all  subsequent  sales  and  incumbrances;  but  the  forfeiture  of  eoods  and 
chattels  has  no  relation  backwards:  so  that  those  only  which  a  man  has  at  tne  time  of 
conviction  shall  be  forfeited.    Therefore  a  traitor  or  felon  may  bond  fide  sell  any  of  his 
chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  between  the  fact  and 
tonviction :  for  personal  property  is  of  so  fluctuating  a  nature,  that  it  passes  through 
many  hands  in  a  short  time;  and  no  bu^^er  could  be  sue,  if  he  were  liable  to  return  the 
gooos  which  he  had  fairly  bought,  provided  any  of  the  prior  vendors  had  committed  a 
treason  or  felony.    Yet  xf  they  be  collusively  and  not  Inmafide  parted  with,  merely  to 
ddfraud  the  crown,^  the  law,  and  particularly  the  st.  13  Eliz.  c.  5.,  will  reach  them,  for 
they  are  all  the  while  truly  and  substantially  the  eoods  of  the  offender :  and  as  he,  if 
acquitted,  might  recover  them  himself,  as  not  parted  with  for  a  good  consideration.    So 
in  case  he  happens  to  be  convicted,  the  law  will  recover  them  for  the  king.    4  Blk.  Com. 
387, 388. 

(x)  Plowd.  488. 

seised 
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9^a&SL  into  the  king^s  hands  before  attamder.  {y)  2  In^t.  48-  Vide 
ante,  (B  4.)  {z) 

Neither  can  they  be  granted  before,  by  the  king  to  another.  2  Inst. 
48. 

So  a  man  ought  to  live  upon  his  goods,  and  the  profits  of  his  lands, 
dll  he  be  attainted.    2  Inst.  48.     St  P.  C.  1 92, 193. 

(B  8.)  In  what  manner  seised. 

After  conviction  by  judgment,  or  outlawry,  for  high  treason,  &c. 
commission  goes  to  persons  named  by  the  king,  or  the  attorney  general, 
to  inquire,  wnat  lands  and  tenements  the  offender  had  at  the  time  of  the 
treason  committed,  and  the  value ;  and  that  they  seise  them  into  tlie 
king^s  hands,  (a) 

And  the  inquisition  taken  thereon  shall  be  returned  to  the  court  of 


of  the 


1.  It  is  said  to  be  the  better  opinion,  that  at  this  day  before  indictment,  the  goods 
le  offender  cannot  be  searched  and  inventoried,  nor  can  the]^,  after  indictment,  be 
.^^  and  taken  away  till  the  felon  is  convicted ;  for  till  the  conviction  theproperty  re- 
mains in  the  felon.  3  Bac.  Abr.  739.  3  Inst.  229.  Bridf.  77.  Hale's  P.  C.  969. — 
8.  However,  that  according  to  the  general  tenour  of  the  old  books,  the  goods  of  one  ar- 
rested for  treason  or  felony  may,  by  the  purview  of  an  andent  statute,  which  seems  to 
continue  still  in  force,  be  unmecQatelv  mventoried  and  impraised;  after  which,  and  on 
surety  found  that  they  shall  be  forthcoming,  they  shall  be  kept  by  the  bailiffi  of  the 
par^  arrested,  and  for  want  of  such  surety  by  his  neighbours,  till  he  be  convicted,  or 
found  to  have  fled,  &c.  whereby  they  are  actually  forfeited,  vide  2  Hawk.  P.  C.  c.  49. 
8.  95.  and  the  auUiorities  there  cited.  ^  3.  By  1  K.  9.  c.  3.  no  sherifl^  under-«heriff,  or 
escheator,  bailiff  of  franchise,  or  any  other  person,  shall  take  or  seize  the  goods  of  any 
penon  arrested  or  imprisoned  for  suspicion  of  fdony,  before  that  the  same  person  sq 
surested  and  imprisoned  be  convicted  or  attainted  of  such  felony  according  to  law,  or 
else  the  same  goods  otherwise  lawfidly  forfeited,  upon  pain  to  forfeit  the  double  value 
of  the  goods  so  taken  to  him  that  is  so  hurt  in  that  behalf,  by  action  of  debt,  to  be  pur- 
sued by  like  process,  judgment,  and  execution,  as  is  commonly  used  in  other  actions  of 
debt  sued  at  tne  commonlaw ;  and  that  no  essoign  or  protection  be  allowed  in  any  such 
action  *  nor  that  the  defendant  in  any  such  action  be  admitted  to  wage  or  do  his  law. 

4^  Tliis  statute  is  in  affirmance  of  the  common  law.    Bract.  136, 137.    43  E«  3. 24. 

Fitxh.  Tresp.  pi.  7.  Barre,  pi.  196.  8  Rep.  171.  —  5.  And  hath  been  adjudged  to  ex- 
tend as  well  to  the  seizure  of  money,  as  of  anjr  other  chattel.  Raym.  414.  —  6.  It 
seems  plain  from  this  statute,  that  goods  may  be 'seized  as  soon  as  they  are  forfeited ; 
p,ul  it  seems  the  whole  township  b  answerable  for  them  to  the  king,  and  may  seize 
them  wherever  they  can  be  found.  Co.  Litt.  391.  2.  Hawk.  c.  49. 8.40.,  and  the  au- 
thorities there  cited.  —  7.  And  at  conunon-law  it  was  no  olea  for  such  township,  that 
the  coods  were  delivered  to  the  custody  of  J.  S.  who  embezzled  them,  6lc.  :  but  it  is 
enacted  bv  31  Edw.  3.  c  3.,  that  if  any  man  or:  town  he  chaiged  in  the  ezcheciuer  by 
0treats  of  the  justices  of  the  chattels  of  fugitives  and  felons,  and  will  allege  in  discharge 
of  him  another  which  is  chargeable,  he  shall  be  heard  and  right  done  to  the  other. 

9  Hawk,  c;  49.  s.  41.      •  ,     -    - .  ,         .^    ,  .       .  *  . 

{%\  K  Though  after  attamder  the  forfeiture  relates  back  to  the  tune  of  the  treason 
coauBttted,  yet  it  does  not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one 
of  the  fruits;  and  therefore  if  a  traitor  dies  before  judgment  pronounced,  or  is  killed 
in  open  rdsdlion,  or  is  haiLzed  by  martial  law,  it  works  no  forfeiture  of  his  lands ;  for 
he  never  was  attainted  of  treason.  Co.  litt.  13.  4  Blk.  Com.  382.  —  2;  But  if  the 
chief  justice  of  the  Kind's  Bench,  (the  supreme  coitoner  of  dl  England,}  in  person,  upon 
the  view  of  the  bodyof  him  killed  in  open  rebellion,  records  it  and  returns  the  record 
into  his  own  court,  both  lands  and  goods  shall  be  forfeited.    4  Rep.  57.    4  Blk. 

(a)  1.  Lands  whereof  a  person  attainted  of  treason  dies  seised  in  fee,  become  actually 
vested  in  the  crown  without  any  office,  because  they  cannot  descend,  on  account  of  the 
corruption  of  blood  of  the  person  last  seised;  and  tne  freehold  shall  not  be  in  abeyance. 
2  Hawk,  c  4.  s.  1.  Co.  Latt.  2.  4  Co.  58.  Leon.  21.  •-^2.  But  by  the  common  law 
such  lands  were  not  vested  in  the  actual  possession  of  the  king  during  the  life  of  the 
offender.    3  Co.  lO;Stamf.  P.  C.  19K    Bro.  Coron.  208.  210.    Leon,  21.  Co.  Litt.  2. 
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exdieqoer,  and  filed  in  the  ofBoe  of  the  king's  remonbruiotr*    Lot* 

997. 

S09  after  convicdon  for  fidonj,  a  scire  facias  shall  to  Miainst  die  viDt 

or  any  odier,  who  has  die  goods  in  his  custody.     St*  r,  C.  1^^*^  ^ 

But  if  any  one  has  tide  to  the  soods  or  lands  found  by  inquisition  to 

be  the  goods  or  lands  erf  the  offender,  he  may  make  his  daim,  by  pleads 

inghis  tide.    Lut 998.    Vide Praerogative, (D  SS.  84.) 

^To  which  the  attomqr  general  shall  demur,  or  reply.  (&) 

(C)  iForfetttire  tig  penal  it&txxttik 

SO|  in  all  cases,  where  a  penalty,  or  forfeiture  is  given  b^  act  of  par- 
liament, without  saying  to  whom  it  shall  be,  or  a  limitation  for  a  re* 
Gompence  for  the  wnmcr  to  the  party,  it  belmigs  to  the  king,  (c) 

If  the  penalty  or  foirciture  is  g^ven  for  a  non-feasano^  as  well  as  for 
a  mis-foasance. 

And  therefore,  where  b^  the  st.  5  &  6  Ed*  &  16.  If  any  sdlan  o& 
fioe^  &c  he  forfeits  his  right,  interest,  &G.  in  such  c^oe,  deputation^ 
gift,  or  nomination  to  it;  in  such  case,  the  gift,  or  nomination,  belongs 
to  die  king.    R.  2  Vent  267. 

Vide  more  concerning  Forfeiture,  in  Chancery,  (SL — 4D2.) — 
Copyhold,  (H  7.— M  1,  &;c.)— Forceable  Entry,  (D  26.  27.) — 
Franchises,  (G  3.)  —  Liberties,  (C  1.  2;)— Market,  (I)  — Qflke^ 
(K  2.  8,  11,  &c)— Patent,  (F  3.)— Praerogpitive,  (D  60.) 


FORGERY^ 

(A)  iForgerp,  tPbat  js^all  be. 

(A  1.)  By  the  Gommon  law.   infia» 
(A  2.)  By  the  8t.5  EL  14,  &c.  p. 409. 

(B)  SlemeDg  for  iForgers. 

(B  1.)  By  action.  p«  4S7. 
(B  2.)  By  indictment.  p.4S7^ 


(A)  iForgeis,  tobat  sfiall  be. 

(A  1.)  By  the  common  law. 

Forgery  is  (a),  where  a  man  fiaudulently  (ft)  writes^  or  (r)  pub- 
lishes 


(6)  1.  On  cardficate  of  commifdoiien  of  forfeited  eitatesy  that  defeodantt  were  pos- 
leated  of  lands  forfeited,  and  did  not  disdote  them  acconfing  to  Hatiite;  tiie  court 
would  not  grant  idre  facuu^  but  said  that  the  ptoceecBng  nuist  be  as  for  lands  forfeited 
for  high  treason.  Bunb.  14.  — s.  Butb3rst.4  0.  K  on  such  certificate;,  the exdieiiiier 
IS  to  proceed  as  on  an  inquintion ;  and  the  court  afterwards  ordered  a  scvv/kms  oa 
such  certificate^  as  on  an  mquisition  found,    fiiid. 

^  (c)  l.Str.88S.  —  S.  And  where  the  statute  does  not  entfcss  how  it  shall  be  recovered^ 
i^murt  be  sued  for  in  the  exchequer.  Str.  888.— 5.  Where  the  statute  only  enacts 
the  forfeiture,  the  court  cannot  make  a  rule  for  payment:  it  must  be  recovered  by 
action.    Str.  50.  ^ 

(a)  1.  Sir  William  Blackstone's  definition  of  forgery,  at  common  law,  is  the  firan- 
dulent  malfimg  or  aUeraikm  of  a  writing  to  the  preju<Uce  of  another  man'»  ijgbt. 
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lishes  a  false  deed  (d)  or  writing  (^),  to  the  prejudice  (/)  of  the  right  of 
another,  (jg) 

So> 


4  Coal.  S47,  S48.—- S.  By  later  writen,  the  word  making  has  been  used  as  a  generic 
tenn,  including  eveiy  alieratkm  o^  or  adt^tion  to,  a  true  instrument,  and  by  these 
It  has  been  draned  to  be,  a  false  making  a  making  malo  ammo,  of  any  written  in- 
ftmnieDty  for  the  purpose  of  fraud  and  decdt.     2  East,  P.  C.  c.  19.  s.  I.  p.  852. 

5  Leach,  785.    2  £ast»  P.  C.  c.  19.  s.  49.  p.  965. 

(6)  Which  is  the  essence  of  the  offence.     sEast,  P.C.  c.  19.  s.  l.  p.  853.  s.  43. 
p.  948.  s.  47.  p.  960.   2  Leach,  967.  775.    Vide  3  P.  Wms.  419. 

(c)  l.By  the  Engfish  low,  a  publication  or  uttering  of  the  foiged  instrument,  is  not  ne- 
ccaaaiy  to  complete  the  crime  of  forgery.  2  Eart,  P.C.  c.  19.  s.  4.  p.  855.  2  Rus- 
sell, 1412.  —  2.  And  this  reason  has  been  given,  that  the  very  making  with  a  fiau- 
diilent  intention,  and  without  lawful  authority  of  any  instrument  whidi,  at  common 
law,  or  by  statute,  is  the  subject  of  forgery,  is  of  itself  a  sufficient  completion  of 
the  offence  before  publication;  and  thoush  this  publication  of  the  instrument  be 
the  medium  by  whidi  the  inteni  is  usually  made  manifest,  yet  it  may  be  proved 
as  phdnly  by  other  evidence.  Ibid.  —  3.  Jhus,  in  a  case  where  the  note,  which 
the  prisoner  was  charged  with  having  forged,  was  never  published,  but  was  found 
in  his  possession  at  the  time  he  was  apprehended,  no  objection  was  taken  to  the 
Gooviction,  on  the  ground  of  the  note  never  having  been  published,  there  being  in 
die  case  drcumstances  sufficient  to  warrant  the  jury  in  finding  a  fraudulent  inten- 
tion. 1  Leach,  173.  2  East;  P.  C.  c  19.  s.  44.  p.  951.  2  N.  K.  93.  n.  —  4.  And  it 
appears  to  have  been  holden  by  Le  Blanc  J.,  that  though  the  note,  in  the  case  be- 
fore him,  had  been  kept  in  the  prisoner's  possession,  and  never  attempted  to  be 
uttered  by  him ;  yet  it  was  a  question  for  the  jury,  under  all  the  circumstances  of 
the  case,  whether  the  note  had  been  made  innocently,  or  with  an  intent  to  deftaud. 
S  Leach,  987.  —  5.  These  cases,  however,  do  not  establbh,  that  the  crime  of  forgery, 
l&e  that  of  treason,  consists  in  the  wtenUon ;  since  a  making  or  alteration  is  neces- 
awv  to  the  oflfence;  but  only  that  the  intention  is  an  eaeniiai  ingredient.  And  if 
it  be  said,  that  the  making  or  alteration  is  important  only  as  a  medium  to  estab- 
lish the  intent;  it  is  answered,  that  then  any  other  medium  would  (as  it  will  not) 
aerve  the  purpose;  there  being  no  necessaiy  connection  between  evidence  and  its 
subject-matter.  ^-6.  The  making,  therefore,  and  the  intention,  are  the  circumstances 
which  constitute  the  crime.  But  why  is  not  an  uttering  necessary  ?  To  this  question, 
one  impressed  with  a  veneration  for  antiquity  would  reply,  that  the  law  whidi  made 
uttering  not  essential,  had  in  view  the  importance  of  deterring  from  the  first  tt)proaches 
to  crime,  and  intended  to  shew  that  no  gradations  of  guilt  c^d  be  indulged  with,  im- 
paniQr.  Another,  not  under  that  impression,  would  answer,  that  forgery,  in  its  origi- 
nal, was  the  fiibrication  of  deeds  and  charters  proving  a  title  in  one  man  to  anothers 
inheritance.  The  injury  which  these  writings  were  calculated  to  occasion,  was  not  the 
less  from  the  want  of  being  made  public :  on  the  contrary,  by  suppressing  them  until 
the  supposed  witnesses,  Ac  were  dead,  the  means  of  detection  were  much  diminished. 
To  coi^ete  the  oflbice»  therefore,  CwMch  then  was  dvil  only,)  it  was  not  necessary 
to  make  use  of  them.  But  whatever  be  the  original  of  the  law,  the  hiw  itself  is  a  most 
aalntary  one,  as  deterring  from  crime. 

(d)  1.  Countetfeitinginatter  of  record,  is  forgeiy  at  common  law.  1  Rol.  Abr.  65. 
76.  Yelv.  146*  Cro.  £liz.  178.  8  Mod.  66.  —  2.  So  any  authentic  matter  of  a  pub- 
lic nature.—  3.  Thus  a  privy  seaL  1  Rol.  Abr.  68.  pi.  55.-  Cro.  Car.  326.  1  Jones, 
325. — 4.  A  licence  firom  the  barons  of  the  exchequer  to-  compound  a  debt.  1  Rol.  Abr. 
65.  pi.  5.  2  Bulst  137.  —  5.  A  certificate  of  holy  orders.  1  Lev.  138.  —  6.  Or  a  pro- 
tectum  from  a  parliament  man.  1  ^d.  142. — 7.  And  finally  it  is  now  settled,  that  the 
counterfeiting  of  any  writing  with  a  fraudulent  intent,  whereby  another  may  bepreju- 
dioed,  is  forgery  at  common  law.    2  Str.  747.    2  Ld.  Raym.  1461.    2  East,  P.  Cf.  861. 

(r)  1.  Fofsery  may  be  committed  by  the  false  making  of  the  will  of  a  living  person, 
tboorii  a  willis  ambulatory  during  the  li&  of  a  party,  and  can  have  no  validity  as  a  will 
uDtflliis  death.  loSt.Tr.  183.  2  East,  949.  I  Leach,  99.  Post.  116.  1  Leach, 
449.  2  East,  P.  C.  48.  —  2.  So  it  mi^  be  conunitted  of  an  instrument  on  unstamped 
paper.  1  Leach,  257.  2  East,  P.  C.  955,  956.  979.  1  Leach,  258.  n.  2  Leach,  703. 
707.  n.  ^  3.  But  the  false  instrument  must  carry  on  the  face  of  it  the  semblance  of 
that  for  which  it  is  counterfeited,  so  as  to  deceive  persons  using  ordinair  observation ; 
which,  however,  is  sufficient.  2  East,  P.  C.  858. 950, 951 ,  952, 953.  1  Leach,  1 75.  2  N.  R, 
93.  n.    2  Leach,  1048^    4  Taunt.  300.    1  Leach,  20.  —  4.  And  it  is  no  objection  that 
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So,  if  he  erases  words  out  of  a  deed,  {i) 


If 


the  instnuDent  u  not  available  by  reason  of  iome  collateral  objection  not  appearii^ 
upon  the  &ce  of  it.  2  Ea»t,  P.  C.  942.  956.  2  Leacli,  883.  —  5.  But  it  will  not  be  Ibn*- 
ery,  where  the  (alse  instrument  has  no  femUance  of  the  true  one,  or  b  illegal  in  its 
verv  frame.  DoucL  502.  i  Leach,  204.  431.  2  East,  P.C  883.  952.  954.  981- 
4  Taunt.  303.    2  Leach,  59a 

(/)  Vide  2  Str.  901.  l  East,  P.C.  86.  1  Hawk.  c.  7a  s.  7.  2East,  P.C  862.948, 
1  Leach,  367.     1  SixL  142.     1  Ld.  Raym.  737. 

(g)  1.  It  ieems  that  the  intent  need  not  be  to  defirand  any  partjcnbu-  penon ; 
a  goieral  intent  to  defirand  is  snffidenL  3  T.  R-  176.  1  Lead^  216.  n.  —2.  And 
it  nas  been  holden,  that  in  an  indictment  for  forgery  it  is  sufficient  to  aver  a  ge- 
neral intent  to  defraud  a  certain  person,  which  intention  may  be  made  out  by  3ie 
facts  in  evidence  at  the  triaL  1  Leach,  77. —  3.  Hawkins  observes,  that  the  notion 
of  (orgfTf  does  not  seem  so  much  to  consist  in  the  counterfeiting  of  a  man's  hand  and 
sealy  which  may  often  be  done  innocently;  but  in  the  endeavouring  to  give  aniraear- 
ance  of  truth  to  a  mere  deceit  and  iklaty ;  and  eitherto  impose  that  iq>on  the  wond  as 
the  solemn  act  of  another,  which  he  is  no  way  privy  to,  or  at  least  to  make  a  man's- 
own  act  appear  to  have  been  done  at  a  time  when  it  was  not  done,  and  by  force 
of  such  a  falsity  to  give  it  an  operation  which  in  truth  and  justice  it  ought  not  to 
hare.    I  Hawk.  c.  70.  s.  2. 

(A)  I.Not  only  the  fabrication  and  false  making  of  the  whole  of  a  written  instru* 
Bieat^but  a  fraudulent  insertion,  alteration,  or  erasure  even  of  a  letter  in  any  material 
part  of  a  tnie  instrument,  whereby  a  new  operation  is  given  to  it,  will  amount  to  foig- 
Cfj',  and  dm,  although  it  be  afterwards  esiecuted  by  another  person  ignorant  of  the  de- 
ceit. ^  2  East,  P.  C.  855.  —  2.  And  the  fraudulent  application  of  a  true  sunature  to  a 
ttlse  iMtrument,  for  which  it  was  not  intended,  or  vice  versa^  will  also  be  forgery.  Ibid. 

—  3.  Thus  it  is  fomry  in  a  man  who  is  ordered  to  draw  a  will  for  a  sick  person,  to  in- 
sert It^gades  in  it  of  his  own  head.  Noy,  101.  Moor,  759,  760.  3  Inst.  170.  1  Hawk, 
c.  7a  8,  2. —  3«  So  if  a  man  insert  in  an  indictment  tie  names  of  those  against  whom 
in  truth  it  was  not  found.  3  Mod.  66.  1  Hawk.  c.76.  s.  2.  — 4.  Or  if  finding  ano- 
ttier  name  at  the  bottom  of  a  letter,  at  a  conriderable  cfistance  from  the  other  writings 
he  cause  the  letter  to  be  cut  oS,  and  ageneral  release  to  be  writtenabove  the  name,  and 
then  take  of  the  seal,  and  fix  it  under  the  release.    3  Inst.  171.    1  Hawk.  c.  70.  s.  2. 

—  5.  And  it  seems,  Uiat  if  a  par^  make  a  copy  of  a  receipt,  add  to  such  copy  matoiai 
words,  not  m  the  original,  and  then  offer  it  in  evidence  on  a  suggestion  of  the  original 
being  lost,  he  is  gyilty  of  foi^gery.  5  E^.  C.  100.  —  6.  The  fraudulent  allegation  of  » 
material  part  of  a  deed  is  foivery,  as  the  makine  a  lease  of  the  manor  of  Dale  appear  to 
^,^^f^^^^^"*^<^rofSaie,  by  changing  Uie  letter  D.  into  an  S. ;  or  the  making 
a  bond  for  500/.  expressed  in  figures,  seem  to  have  been  made  for  5000/.  Moor,  619. 
1  Hawk.  c.  70.  S.2.  2  East, P.C.  986.  Vide  3  Inst.  169.  BacAbr.  Forg  (A)  in 
notis. — 7.00  altering  the  date  of  a  bUl  of  exchange  afler  acc^tance,  and  thereby  accel- 
leratipff  the  time  of  payment.  4T.R.  320.  1  East, P.C.  853.-8.  And  upon  the 
pnnciple  th^  the  false  making  of  any  part  of  a  genuine  note,  which  may  rive  it  a  greater 
currency,  is  forgery ;  it  was  decided,  Uiat  where  a  note  of  country  bankers  was  made 
payable  at  their  house  in  the  country,  or  at  their  banken  in  London,  and  the  London 
banker  failed,  it  was  forgery  to  alter  the  name  of  such  London  banker  to  the  name  of 
another  London  banker,  with  whom  the  country  bankers  had  made  their  notes  payable 
subsequently  to  the  failure.  2  Taunt.  328.  2  Leach,  1040.  —  9.  Expungmg,  by 
means  of  lemon  juice,  an  indorsement  on  a  bank-note,  is  a  rasing  within  8  &  9  W.  3. 
c.  29.  s.  56,  3  P.  Wms.  419.  —  10.  As  to  forgery  by  subsequent  alteration  of  a  forged 
deed,  see  2  East,  P.  C.  &55. —  11.  By  making  a  false  deed  in  a  man's  own  name. 
3  Inst.  1 69.  1  Hawk.  c.  70.  s.  2.  Nloor,  665.  —  1 2.  By  indorsing  a  bill  of  exchange 
by  a  person  of  the  same  name  with  the  payee.  4  T.  R.  28.—  13.  By  uttering  a  note 
made  m  the  same  name  as  that  of  the  prisoner.  2  Leach,  775.  2  East,  P.  C.  963. 
Sed  vide  6  Evan's  stat.  580.  1  Leach^  229.  2  East,  P.C.  856.—  14.  Whei«  a  note, 
charged  to  be  foi^ged,  though  made  by  the  prisoner  in  an  assumed  name  and  character; 
wus  her  ownnote^  made  and  ofiered  as  her  own,  and  not  as  the  note  of  another  in  con- 
tradistinction to  herself,  the  offence  was  holden  forgery.  1  Leacl^  57.  2  East,  P.  C. 
2m?'7"  *\  ^  assuming  the  name  and  character  of  an  existing  person,  and  drawing  a 
bill  of  exchange.  6  Ev^s,  St.  580.—  i&  So  uttering  a  foi^  d^  purporting  to  be 
a  power  of  attorney  from  a  non-exisring  person.  Fost.  116.—  17.  So  indorsing  a 
fictitious  name  on  a  bill  of  exchange.  2  East,  P.  C.  958.  1  Leach,  83.  —  18.  So  a 
torgcd  order  on  a  bank  in  a  fictitious  name.     1  Leach,  94.    2  East,  P.  C.  940.  —  19, 

Nor 
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If  he  fiJsifies  a  copy  of  a  deposition  upon  record,  by  erazing  the 
words  {that  did\  whereby  the  deposition  is  made  more  positive.  3  Hush. 
App.  2.  39.  (i) 

If  a  devise  be  to  A.  for  life,  remainder  to  B.  in  fee,  if  a  man  writ- 
ing the  will  omits  the  estate  for  life.    Mo.  760. 

But  if  a  man  alters  a  deed  to  his  prejudice,  it  will  not  be  a  for- 
gery: as,  if  the  obligee  makes  the  oblation  to  be  for  a  less  sum. 
lSal.375.  (*) 

If  a^man  indorses  exchequer  bills,  as  received  for  customs,  where 
he  is  not  an  officer ;  for  he  prejudices  himself  only.     R.  1  Sal.  375. 

So,  if  he  omits  to  insert  in  a  will,  &c.  a  l^acy,  or  other  thing ;  if  the 
devise  made  be  not  altered  thereby,  it  is  no  rorgery.     R.  Mo.  760. 

If  he  writes  a  will  for  a  person  non-sane,  anodelivers  it  to  him ;  it  is  no 
forgery,  but  a  misdemeanor,  if  he  knew  it.     Mo.  760. 

(A  2.)  By  the  st.  5  El.  14.  &c. 

By  the  st.  5  £1.  14.  (/),   (by  which  all   former  statutes  for  forgery 

Nor  k  it  material  whether  additional  credit  is  gained  by  using  the  false  name. 
1  Leach,  173.  2  East,  P.  C.  959.  —  20.  So  it  is  foigeiy  to  give  to  the  drawee  of  a 
InU  of  exchan^  a  recdpt  in  a  false  name,  as  for  the  prisoner's  own  name,  for  the  con- 
tents of  the  bill,  such  bill  being  indorsed  in  blank,  it  it  be  done  fraudulendy  and  to 
escape  detection,  althoiigh  no  additional  credit  be  thereby  gained  to  the  prisoner. 
1  L^u:h,  214.  2  East,  P.  C.  960. —  21.  In  one  case  it  was  holden  to  be  foi^gery  to 
draw  a  draft  upon  a  banker  in  a  fictitious  name  assumed  by  the  party  at  the  time,  for 
the  purpose  or  fraud,  and  to  avoid  detection,  though  the  credit  were  given  to  the 
person  of  such  party.  >  1  Leach,  226.  2  East,  P.  C.  967.  —  22.  ■  But  it  appears  to  have 
been  doubted,  whether  it  was  forgeiy,  where  the  prisoner,  whose  name  was  Aickles, 
had  a  month  before  taken  the  house  in  which  he  lived  in  the  name  of  Mason,  and  passed 
off  a  promissory  note  in  that  name,  which  he  averred  to  be  his,  dated  some  time 
before,  but  not  payable  till  after  the  time  of  his  trial ;  though  the  jury  found  that 
he  assumed  the  name  of  Mason,  by  which  he  was  never  known  before,  for  the  pur- 
pose of  the  fraud.  1  Leach,  438.  2  East,  P.  C.  968.  —  23.  Yet  where  the  name 
made  use  of  by  the  prisoner  in  the  forj^d  instrument  was  assumed  by  him  with  the 
intention  of  defrauding  the  prosecutor,  it  was  holden  foivery.  2  Russell,  1437. — 
94w  And  if  the  name  used  bv  the  prisoner  be  assumed  for  the  puipose  of  fr:aud^ 
and  to  avoid  detection,  it  will  be  as  much  a  foi^ry  as  if  the  assumed  name  were  the 
name  of  a  person  of  known  credit.    2  Russell,  1 439.  —  25.  ' 

{%)  1.  Falsely  and  fitmdulently  makmg  or  altering  any  matter  of  record,  is  forgery 
at  common  law.  l  Hawk.  c.  70.  s.  l.  8.  3  Bac.  Abr.  Forgery,  (B).  Rol.  Abr.  65,  76. 
Yeiv.  146.  Cro.  EHz.  178.-—  2.  As  where  a  man  inserts  in  an  indictment  the  names  of 
those  against  whom  in  truth  it  was  not  found.  3  Mod.  68.  1  Hawk.  c.  70.  s.  2. 
—  3.  And  even  if  the  ofience  should  not  constitute  a  forgery ;  yet  in  no  instance  can 
the  counterfeiting  or  alteration  of  any  judicial  process  or  matter .  be  less  than  a 
very  high  misdoneanor,  as  tending  to  stop  or  impede  the  course  of  justice,  or  to  en- 
croach ujpon  the  judicial  power.  2  East,  P.  C.  c.  19.  s.  9.  p.  866.  —  4.  The  defacing  or 
rasure  or  any  record,  without  due  authority,  b  an  ofience  at  common  law,  highly  pu- 
nishable bv  fine  and  imprisonment.  3  Inst.  71,  72.  1  Hale,  646.  1  Hawk.  c.  71.  s.  1. 
^—  5.  And  it  has  been  holden,  that  any  person  making,  or  knowingly  using,  a  fidse  affi- 
davit, taken  abroad  (though  a  foigery  could  not  be  assip;nable  on  it  here)  in  order  to 
tmal^atA  our  owu  oouitSy  and  to  prevent  publicjustice,  is  punishable  by  indictment  for 
a  misdemeanour.    8  East,  364.    Vide  2  East,  P.  C.  c.  19.  s.  7.  p.  862.    2  Russell,  1518, 

{k)  Yet  this^  it  seems,  would  be  forgery,  if  by  the  circumstances  of  the  case  it 
should  any  way  appear  to  have  been  done  with  any  view  of  gaining  an  advantage  to 
the  por^  himself  or  of  prejudicing  a  third  person.  8  Hawk.  c.  70.  s.  4.  3  Bac.  Abr. 
Forg.  (A). 

(/}  1.  This  statute  i^pears  to  have  been  considered,  some  years  ago,  as  havine 
nearly  frdlen  into  dbuse.  2  East,  P.  C.  c.  19.  s.  33.  p.  919.  —  2.  The  1x>oks  in  which 
the  cases  upon  its  construction  are  collected  are,  3  Inst.  c.  75.  p.  168.  et  seq. 
1  Hale,  682.  et  seq.  1  Hawk.  c.  70.  s.  1 2.  et  seq.  3  Bac.  Abr.  Forgery,  (€>  2  East,  P.  C. 
C  19.  s.  33.    p.  919  ctseq.  Et  vide  2Str.  901.     2  East,  P.  C.  c.  19.  s.  33.  p.  921. 

are 
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ore  repealed,  any,  who  shall,  of  his  own  head,  or  by  fraud  with 
others,  &c  forge,  make,  or  cause  to  be  forged,  &c«  any  fidse  deed, 
charter,  or  writing  sealed,  court-roll,  -or  will,  to  the  intent  to  molest, 
&c.  the  freehold,  or  inheritance^  right,  &c.  of  lands,  freehold  or  copy- 
hold: or  shall  publish,  or  give  it  in  evidence,  knowing  it  to  be  foi^ged^ 
being  convict  by  action  founded  on  this  statute  at  the  suit  of  th^  party 
grieved,  or  otherwise  accordinff  to  course  of  law,  or  by  information 
m  th^  Star-Chamber,  shall  (m;  pay  double  costs  and  damages  to  the 
party  grieved,  be  set  on  the  pillory,  have  both  his  ears  cut  ofi^  his 
nostrils  slit  and  seared  with  hot  iron,  forfeit  his  lands,  &c.  to  the 
queen  for  life,  and  suffer  perpetual  imprisonment. 

And  if  any  of  his  own  head,  or  by  fraud  with  others,  forge,  or  ' 
cause^  or  assent  to  be  forged,  any  charter,  deed,  or  writing,  to  the 
intent  any  may  claim  an  interest  for  years  in  lands,  &c  not  copyhold,  or 
an  annuity,  in  fee,  tail,  for  life  or  lives,  or  years ;  or  any  obligation,  re- 
lease, or  other  discharge  of  debt,  action,  &c.  or  shall  publi^i  or  give 
in  evidence  such  deed,  writing,  obligation,  &c  knowing  it  to  be  forged^ 
being  convict  as  aforesaid,  shaU  (n )  forfeit  doule  double  costs  and  damages 
to  the  party  grieved,  be  set  on  the  pillory,  &c.  lose  one  ear,  and  be  im«- 

grisoned  for  a  year  without  bail,  &c.  {o)  And  the  second  offence  is  made 
lony,  without  benefit  of  clergy. 

(m)  1.  The  punishment  of  forging  is  now,  for  the  most  port,  capitaL  —  3.  A  conse- 
quence of  the  judgment  for  foiging  is,  an  incapacity  to  be  a  witness  until  restored 
to  competency  by  the  king's  pardon.  1  Hawk.  c.  70.  s.  l.  4  Blk.  Com.  247.  3  Bac. 
Abr.  Forgery.  3  East,  P.  CT  c.  19.  s.  69. —  3.  And  the  statute  12  G.  1.  c.  29.  provides, 
that  in  case  persons  convicted  of  foisery  shall  afterwards  practise  as  attomies,  solid- 
torSy  or  law  agents,  the  court  where  the  suit  or  action  u  brought  shall,  on  complaint, 
examine  the  matter  in  a  summary  way,  in  open  court,  and  cause  the  offender  to  be 
transported  for  seven  years. 

(n)  1.  By  s.  7.  if  any  person  or  persons  being  hereafter  convicted  or  condemned  of 
any  of  the  ofiences  aforesaid,  by  any  the  ways  or  means  above  limited,  shall  after  any 
such  his  or  their  conviction  or  condemnation,  eftsoons  commit  or  perpetrate  any  of  the 
Mid  ofiences  in  ibrm  aforesaid,  that  then  evory  such  second  ofEsace  or  ofiences  shall  be 
adjudged  felony  ;*and  the  parties,  bong  convicted  or  attainted  thereof^  shall  sufier  such 
pains  of  death,  fdrfeiture,  &c,  as  in  cases  of  felony,  without  benefit  of  deigy.  -— 
2.  There  must  be  a  conviction  by  judgment  of  a  first  ofience,  before  the  second 
ofience  be  committed,  to  make  it  tdony;  and  the  record  of  the  first  conviction 
must  be  set  out  in  the  indictment  for  the  second  ofience,  in  order  that  it  may  appear 
to  be  a  conviction  for  some  ofience  within  the  statute.  S  Inst.  172.  1  Hale,  686. 
9  East,  P.  C.  c  19.  s.  32.  p.  919.  -^3.  The  seventh  section,  however,  includes  one  who^ 
having  been  convicted  of  lotging  a  deed,  afterwards  knowiqgly  publishes  the  foig^ 
deed  of  another.    Id.  ilnd. 

(o)  The  law  of  ibreery,  as  it  is  now  administerecL  depends  upon  a  variety  of  statutes 
pused  since  that  of  Elizabeth.  They  have  been  classed,  by  Mr  Russell,  as  relating  to, 
I.  Records  andJw&cial  ProceM.-— II.  7^  PubHc  Funds  and  the  Stocks  of  PubUc 
CbiiMNDiset.  —  III.  The  SecurUies  of  the  Bank  of  England. -^  IV.  The  Securities  of  otk^ 
Public  Compames.'-^y.  Stamps. —  Wl.  Official  Papers^  Securities^  and  Documents. ^-^ 
VII.  Private  Papers,  Securities  and  Documents. 

I.  Records  and  Judicial  Proceu. 

1.  The  St.  8  Hen.  VI.  c.  12.  s.  3.  enacts,  **  that  if  any  record,  or  parcel  thereof^  writ^ 
return,  panel,  process,  or  warrant  of  attomery,  in  the  king's  court  of  chancery, 
exchequer,  the  one  bench  or  the  other,  or  in  his  treasury,*  be  wilfully  stolen,  taken 
away,  withdrawn,  or  avoided  by  any  derk,or  other  person,  by  reason  whereof  any  judg- 
ment shall  be  reversed ;  that  such  stealer,  taker  away,  withdrawer,  or  avoider,  their  pro-> 
cureiB,  counsellors,  and  abettors,  being  thereof  in^cted,  and  by  process  thereupon 
made  thereof  duly  convict,  by  their  own  confession,  or  by  inqu^t  to  be  taken  of  law- 
ful men,  whereof  the  one-half  shall  be  of  the  men  of  any  court  of  the  same  courts,  and 
the  other  half  of  other,  shall  be  adjudged  for  felons,  and  shall  incur  the  pain  of 
fdony.  And  that  the  jud^  of  the  said  courts  of  the  one  bench  or  of  the  odier,  have 
power  to  hear  and  determmc  such  default  before  them ;  and  thei'cof  to  make  punish- 
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SBeaty  M  ilbreis  said.*  ^s.  By  the  si  Jac.  i.  c.  26.  a.  8.  all  pcnom  who  ^shall  ac- 
knowledge or  procure  to  be  admowledged,  any  fine  or  fines,  recovery  or  recoveriet, 
deed  or  deeds  uirolled,  statute  or  statutes,  recognizance  or  recognizances,  bail  or 
bails,  judgment  or  judgments,  in  the  name  or  names  of  any  other  person  or  persons 
not  privT  or  consenting  to  the  same,"  being  thereof  convicted  or  attainted,  shall  be  ad- 
judged  telons,  and  suSer  death  without  taiefit  of  clergy.  The  attainder  is  not  to 
won  corruption  of  blood  or  loss  of  dower.  And  the  act  is  not  to  extend  to  any  judg* 
aaenti  acknowledged  by  attomies  of  record  for  any  persons  against  whom  any  sudi 
jttd^pents  shall  be  given.  A  bail  taken  before  a  judse  is  not  a  bail  within  this  statute 
till  It  be  filed  of  record. — 5,  The  statute  53  Geo.  ifl.  c  143.  enacts  **  that  if  any  per- 
son shall  make,  forge  or  counterfeit,  or  cause  or  procure  to  be  made,  forgea  or 
counterfeited,  the  mark  or  hand  of  the  receiver  of  the  prefines  at  tiie  alienadon  office, 
upon  any  writ  of  covenant,  whereby  such  receiver  or  any  other  person  shall  or  may  be 
defrauded,  or  sufier  any  loss  therebv ;  every  person  so  ofiending,  and  being  thereof  con- 
Tictedy  shall  be  adjudged  guilty  of  felony,  and  shall  sufier  death  as  a  faon,  without 
benefit  of  clergy.*'^ 

II.  7%e  PMic  Fimdi  and  the  Stoeh  of  Ptibik  Chm^^ 

The  Stat,  8  Geo.  1.  c  ss.  s.  1.  recites  that  frauds  and  abuses  had  been  committed 
bv  forging  and  counterfieiting  the  hands  of  some  of  the  prq>rietorB  of  the  shares  in 
tne  capital  stock  and  fimds  of  bodies  politic  or  corporate,  established  by  acts  of  par- 
lisunent,  or  the  hands  of  persons  entided  to  dividencu  or  annuities;  and  enacts,  **  that 
if  any  person  or  persons  whatsoever  shall  forge  or  counterfeit,  or  procure  to  be  foi^^ 
or  counterfeited,  or  knowincly  or  wilfully  act  or  assbt  in  the  forcing  or  counterfeituig 
any  letter  of  attorney,  or  ouier  authority  or  instrument  to  transfer,  assign,  sell  or  con- 
vey any  such  share  or  shares,  or  any  part  of  such  share  or  shares  of  and  in  sudi 
capital  stock  or  stocks  as  aforesaid,  or  any  of  them,  or  to  receive  any  such  annuity  or 
•nmiities,  dividend  or  dividends  as  aforesaid,  or  any  of  them,  or  any  part  thereoi^  or 
ahall  ^uge  or  counterfeit,  or  procure  to  be  foi^^  or  counterfeited,  or  knowingly  and 
wilfully  act  or  assut  in  the  forging  or  counterfeiting  any  the  name  or  names  of  any  the 
praprietors  of  any  such  share  or  shares  in  stock,  or  of  any  the  persons  entitied  to  any 
•utt  annuity  or  annuities,  dividend  or  dividends  as  aforesaid,  m  or  to  any  such  pre- 
tcsided  letter  of  attorney,  instrument  or  authority,  or  shall  knowingly  and  fraudulentiy 
demand  or  endeavour  to  have  any  such  share  or  shares  in  stock,  or  any  part  thereof    « 
transferred,  assigned,  sold,  or  conveyed,  or  such  annuity  or- annuities,  dividend  or 
dividends,  or  any  part  thereof  to  be  received  by  virtue  of  any  such  counterfeit  or 
or  forged  letter  of  attorn^,  authority  or  instrument,  or  shall  ralsely  and  deceitfully 
personate  any  true  and  retl  proprietors  of  the  said  shtfes  in  stock,  annuities  and  dm- 
dends,  or  any  of  them,  or  any  part  thereof,  and  thereby  transferring  or  endeavouring 
to  transfer  the  stock  or  receiving    or    endeavouring  to   receive  the   money  of 
such   true  and  lawfiil  proprietor,  as  if  such  ofiender  were  the  true  and  lawful 
owner  thereof;   then  and  m  every  or  any  such  cas^  all  and  every  such  person 
and  persons  (bang  thereof  lawfuUy  convicted  in  due  form  of  law)  shall  be  ad-  , 
jn4gedffuflty  of  fdoi^,  and  shall  sumr  as  in  cases  of  felony,  without  benefit  of  dergy.** 
—  2.  Tbe  Stat.  31  Geo.  s.  c  SS.  s.  77.  recites  that  doubts  might  arise  whether  the 
punishment  inflicted  by  the  8  Geo.  1.  c  33.  s.  I.  extended  to  the  commission  of  the 
like  ^igery  and  oflfences,  in  rdation  to  such  capital  stocks  and  fimds  as  had  been 
established  by  the  authority  of  parliament  smce  tne  passing  of  that  act,  and  might  be 
thereafter  estaUidied;  and  then  enacts,  **  that  if  any  person  or  persons  whatooever 
ahnU  forge  or  counterfeit,  or  procure  to  be  foned  or  countcsfeite4  or  knowingly  and 
willall^  act  or  assist  in  the  forging  or  counterfeiting  any  letter  of  attorn^,  or  other 
onthonty  or  instrument,  to  transfer,  assign,  seU  or  convey  any  share  or  shares,  or  any 
part  of  any  share  or  shares,  of  or  in  any  such  ciqsital  stock  or  funds  of  any  body  or 
Dodies  oolitic  or  corporate  established,  or  wluch  shall  be  established,  by  any  act  or  acts 
of  paruament ;  or  to  receive  any  dividend  or  dividends  attending  any  shsffe  or  shares, 
or  any  part  of  any  share  or  shares,  of  or  in  any  such  ctt>ital  stock  or  funds  as  aforo- 
taid ;  or  to  receive  any  annuity  or  annuities,  in  respect  wnereof  any  proprietor  or  pro- 
prietors have  or  shall  have  any  transferable  share  or  shares  or  or  m  any  capital 
stod^  or  stocks  which  now  are  or  hereafter  shall  be  established  by  any  act  or  acts  of 
paiiianient,  in  proportion  to  their  respective  annuities ;  or  shall  forge  or  counterfeit,  or 
DTOGure  to  be  feimi  or  counterfeited,  or  knowingly  and  wilfiiUy  act  or  smat  in  the 
forgii^  or  counter&ting  any  the  name  or  names  of  any  the  proprietors  of  any  sndi 
ahwe  or  shares  m  stodc,  or  of  any  the  persons  intitied  to  any  such  annuity  or  an^ 
nnities,  dividend  or  diridends  as  aforesaid,  in  or  to  any  such  pretended  letter  of  attor- 
ney, instrument  or  authority ;  or  shall  knowingly  or  firaadulentiy  dcm*id^^end«voOT 
to  have,  any  such  share  or  shares  in  stock,  or  any  part  thereof,  transferred,  asaigned, 
aold  or  conveyed,  or  such  annuity  or  annuities,  dividend  or  dividends,  or  aw  pait 
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thereof,  to  be  received  by  virtue  of  any  such  counterfat  or  foi^ged  letter  of  attorney; 
authority  or  instrument ;  or  shall  falsely  and  deceitfully  personate  any  true  and  r^ 
proprietors  of  the  said  shares  in  stock  annuities  and  dividends,  or  any  of  them,  or  any 
part  thereof,  and  thereby  transferring  or  endeavouring  to  transfer  the  stock,  or  re- 
ceiving or  endeavouring  to  receive  the  money,  of  such  true  and  lawful  proprietor,  as  if 
such  offender  were  the  true  and  lawfid  owner  thereof;  then  and  in  every  or  any  such 
case,  all  and  everv  such  person  and  persons^  being  thereof  lawfully  convicted  in  due 
form  of  law,  shall  be  deemed  guilty  of  felony,  and  suffer  death  as  a  felon,  without 
benefit  of  clergy."  By  the  4  Geo.  3.  c  25.,  which  statute  continued  the  corporation 
of  the  Bank,  the  same  provisions  are  extended  to  **  anv  capital  stock  or  stocks  of  any 
body  or  bodies  politic  or  corporate  which  now  are  or  hereafler  shall  be  estabtished  by 
any  act  or  acts  of  parliament,  or  any  share,  &c.*'  —  3.  Upon  which  statute  of 
31  Gfeo.  9.,  it  has  been  held,  that  the  obtaining  and  indorsing  a  cuvidend  warrant  at  the 
fiank,  in  the  name  of  a  stock  holder,  is  a  personating  of  a  proprietor,  and  thereby 
endeavouring  to  receive  the  dividend ;  though  no  attempt  was  made  to  receive  the 
money  at  the  pay  office.  1  Leach,  434.  2  East,  P.  C.  c.  20.  s.  2.  p.  1005.  —  4.  The 
statute  35  Geo.  3.  c.  30.  recites,  that  the  laws  then  in  being  had  been  found  insuffi- 
cient to  prevent  foi]^eries  and  fi*auds  in  the  transferring  stocks,  annuities,  and  other 
public  funds,  transforable  at  the  Bank  of  England ;  and  that  further  provision  was 
jiecessary :  and  that  it  was  also  necessary,  in  order  to  prevent  such  forgeries  and 
frauds,  that  the  public  accounts  between  the  Bank  of  Enaand,  and  the  proprietors  of 
stock,' &c.  should  be  secured  from  fidsification,  by  means  of  false  entries,  the  alteradon 
o(  words  or  figures,  or  by  any  o^er  ways  or  means;  and  then  makes  several  enact- 
ments for  the  remedy  of  the  evils  recited.  The  first  section  enacts,  ^  that  i£  any 
person  or  persons  shall  wilfully  make  or  assist  in  making  any  transfer  of  any  interest; 
part  or  share  of  or  in  ^any  stock  or  stocks,  annuity  or  annuities,  or  other  funds,  trans- 
ferable at  the  Bank  of  England,  in  any  of  die  books  of  the  said  ^vemor  and  company 
of  the  Bank  of  England,  in  which  transfers  of  stock,  annuities  or  other  funcu  as 
nforesaid  are  made,  in  the  name  or  names  of  any  person  or  persons  not  being  the 
t>wner  or  owners,  or  proprietor  or  proprietors,  of  such  stock,  annuities  or  other  funds, 
transferase  as  aforesaid,  with  intent  to  defraud  the  said  governor  and  company  of  the 
Bank  of  JSnglaad,  or  any  other  body  politic  or  corporate,  or  any  person  or  persons' 
whatsoever,  such  person  or  persons  so  making  or  assisting  in  maldng  such  transfer  as 
aforesaid,  shall  be  deemed  guuty  of  felony,  and  shall  suffer  death  as  a  felon  or  felons, 
irithout  benefit  of  dergv.'* — 5.  By  the  second  section  it  b  further  enacted,  ''that  if  any 
person  or  ^)mons  shall  falsely  make  forge  or  counterfeit,  or  cause  or  procure  to  be 
ttlsely  made,  forged  or  counterfeited,  or  shall  willingly  act  or  assist  m  the  fiilsely 
making,  forging  or  counterfeiting  of  any  transfer  of  any  interest,  part  or  share  of  or 
in  any  stock  or  stocks,  annuity  or  annuities  or  other  funds,  transferable,  or  which,  by 
any  act  or  acts  of  parliament,  shall  hereafler  be  made  transferable  at  the  Buik  of 
England,  or  of  or  in  the  capital  stock  belonging  or  which  hereafter  shall  or  may 
belong  to  the  said  governor  and  company  of  the  mnk  of  England,  called  bank-stock, 
br  sbdl  utter  or  publish  as  true  any  such  false  forged  or  counterfeited  transfer  as 
aforesaid,  knowing  the  same  to  be  false,  forged  or  counterfeited,  with  intent  to  defraud 
the  said  governor  and  company  of  the  Bank  of  England,  or  any  other  body  politic  or 
corporate,  or  any  person  or  persons  whatsoever;  all  and  every  person  or  persons 
whatsoever  so  ofending  shall  be  deemed  guilty  of  felony,  and  shall  suffer  death  as  a 
felon  or  felons,  without  benefit  of  clergy.*'  -^  6.  By  the  third  section,  it  b  further  enacted, 
**  that  if  any  person  or  persons  shall  wilfully  make  or  assist  in  making  an^  false  entnr, 
or  shall  wilniUy  alter  or  assist  in  altering,  any  word  or  figure  in  any  entry  in  the  books 
of  account  kept  by  the  said  governor  and  company  of  tne  B|mk  of  England,  wherein 
the  several  accounts  of  the  owners  or  proprietors  of  stock,  annuities  or  other  fimds, 
transferable  at  the  Bank  of  England,  are  entered  and  kept,  or  shall  in  any  manner 
wilfiilly  fidsify  the  accounts  of  such  owners  and  proprietors  in  the  books  of  the  said 

Sovemor  and  company,  wherein  such  accounts  are  entered  and  kept,  with  intent  to 
efraud  the  said  governor  and  company  of  the  Bank  of  England,  or  any  other  body 
politic  or  corporate,  or  any  person  or  persons  whatsoever,  every  such  penon  or  persons 
so  offending  snail  be  deemed  ^ilty  of  felony,  and  shall  suffer  death  without  benefit  of 
deray."  —  7.  The  fourth  section  recites  that,  in  order  to  cover  and  conceal  forgeries 
and  irauds  in  transfers,  dividend  warrants  had  been  sometimes  made  out  for  di&rent 
sums  than  the  sums  really  due ;  and  enacts,  "  that  if  any  clerk,  officer  or  servant  of, 
or  other  person  or  persons  employed  or  intrusted  by  the  said  governor  and  company, 
shall  knowingly  or  willingly  make  out  or  deliver,  or  cause  or  procure  to  be  made  out 
or  deUvered,  or  willingly  act  or  assist  in  the  making  out  or  delivering,  of  any  dividend 
warrant  for  greater  or  less  amount,  than  the  person  or  persons,  on  whose  behalf  or 

pre- 
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ttretended  bAa^  such  dividend  warrants  shall  be  made  out,  ts  or  are  entitled  to,  with 
Httent  to  defraud  the  said  governor  and  company  of  the  Bank  of  England  or  any 
other  body  politic  or  corporate,  or  any  person  or  persons  whatsoever,  ul  and  every 
such  person  or  persons  so  ofiendins,  and  being  in  due  form  qf  law  convicted  of  any 
such  oflbnce  or  offences  as  aforesaid,  shall  be  transported  for  seven  ^ean."  —  8.  Upon 
the  second  section  of  which  statute  a  question  arose;  a  prisoner  being  found  guilty  on 
an  indictment  charging  him  with  forging  a  transfer  of  stock,  objections  that  3ie  stock 
had  never  been  accept  by  the  person  u  whose  name  it  stood,  and  that  the  transfer 
was  not  witnessed  according  to  the  rules  and  directions  of  the  Bank,  were  over-ruled. 
9  East,  P.  C.  c.  19.  s.  9.  p.  874.    2  Leach,  738.  —  9.  The  37  Gfeo.  3.  c.  129.  relates  to 
the  foiging  or  counterfeiting  the  names  of  witnesses  to  letters  of  attorney,  or  other 
authorities  or  instruments  ror  the  transfer  of  stocks,  or  funds  transferable  at  the  Bank 
of  En^bnd,  or  under  the  mana^ment  of  the  South  Sea  company,  or  East  Incfia 
company,  or  for  the  receipt  of  dividends  upon  any  of  such  stocks  or  rands.    It  enacts, 
**  that  ii  any  person  or  persons  whatever  shall  ralsely  make  forge  or  counterfdt,  or 
cause  or  procure  to  be  falsely  made,  forged  or  counterfeited,  or  shall  willingly  act  or 
a«st  in  we  falsely  making,  ioTffng  or  counterfeiting  the  name  or  names,  handwriting 
or  handswridng  of  any  person  or  persons  as,  or  purpordng  to  be,  the  witness  or  wit- 
nesses, attesting  the  execution  of  any  letter  of  attorney  or  other  authority  or  instru- 
ment, to  transfer,  assign,  sell  or  convev,  any  interest,  part  or  share  of  or  in  any  stock 
or  stocks,  annuity  or  annuities  or  other  funds,  or  the  dividends  thereof,  transiPerable, 
or  which,  by  any  act  or  acts  of  parliament,  shall  hereafter  be  made  transferable  at  the 
Bank  of  England,  or  of  or  in  the  capital  stock  beloi^;ing,  or  which  hereafter  shall  or 
may  belong  to  the  governor  and  company  of  the  Bank  of  En^and,  called  Bank-stock, 
or  to  the  governor  and  company  of  merchants  of  Great  Britain,  trading  to  the  South 
Seas  ajod  other  parts  of  America,  and  for  encouraging  the  fisheries  as  aforesaid,  or 
under  their  care  or  management,  or  of  or  in  the  capital  stock  belonging  or  which 
hereafter  shall  or  may  belong  to  the  said  united  company  of  merchants  of  England 
trading  to  the  East  Indies,  commonly  called  East  India  stock,  or  of  any  letter  of 
attorney  or  other  authority  or  instrument,  to  receive  any  dividend  or  dividends  on 
any  of  the  said  stocks,  annuities  or  other  funds,  or  shall  utter  or  publish  as  true  any 
such  letter  of  attopiey  or  other  authority  or  instrument,  containing  such  false,  foi^^ 
or  counterfeited  name  or  names,  handwriting   or  handswriting  of  such  attesting 
witness  or  witnesses  as  aforesaid,   knowing  such  name  or  names,  handwriting  or 
handswriting,  to  be  false,  forged  or  counterfeited,   all  and  every  person  or  persons 
whatever  so  ofiending,  and  bong  in  due  form  of  law  convicted  ot  any  such  oflence 
or  oflfences  as  aforesaid^  shall  be  adjudged  guilty  of  felony,  and  shall  be  transported 
for  seven  years,  or  shall  be  adjudged  to  suffer  such  lesser  punishment  as  the  court, 
bdK>re  whom  such  offender  or  offenders  shall  be  tried,  shall  think  fit  to  award." 
— 10.  Besides  the  statutes  above  set  forth,  there  may  be  briefly  noticed  the  9  Geo.  I.'  ' 
c.  19.  s.  4.,  which  makes  it  a  capital  felony  to  forge  orders,  receipts,  &c  relating 
to  the  payment  of  mmuUiei  payable  at  the  exchequer,  as  mentioned  in  the  act.  — • 
11.  .Ana  the  55  Geo.  III.  c  €€,,  with  the  37  Geo.  III.  c  46.,  which  contain  regulations 
for  transferring  the  payment  of  certain  tmnioHes  and  dividends  from  Ireland  to  the 
Bank  of  England,  make  the  forginp  or  altering  receipts  for  subscriptions  to  loans  or 
debentures,  under  these  acts,  a  cq>ital  offence,  re-enact  the  provisions  of  the  8  Geo.  h 
e.  9S.  s.  1.  and  the  33  Qeo.  III.  c.  30.  and  make  the  forging  or  uttering  any  dividend 
warrant,  or  warrant  for  the  payment  of  any  annuity,  &c.   payable  in   pursuance 
thereof^  capital  ounces. —  12.  The  52  Geo.  III.  c.  129.  also^  wnich  is  intituled  an  act 
for  amending  the  48  Geo.  III.  c  142.  and  the  49  Greo.  HI.  c.  64.  in  enabling  the  com- 
missioners for  the  reduction  of  the  national  debt  to  grant  life-annuities,  recites  those 
acts,  specifies  the  terms  on  which  the  life-annuities  shall  be  granted,  declares  before 
whom  the  necessary  affidavits  or  affirmations  and  certificates  shall  be  taken ;  and  en- 
acts that,  if  any  person  shall  forge,  &c.  any  such  affidavit,  affirmation  or  certificate  or 
produce  to  any  person  acting  under  the  authority  of  the  acts  or  utter  the  same,  know- 
mg  the  same  to  be  forged,  &c.  such  person  shall  be  guilty  of  felony,  without  benefit  of 
clefgy.^13.  In  the  acts  by  which  the  different  loans  have  been  raised,  common 
clauses  have  usually  been  inserted,  in  substance  neariy  the  same,  by  which  it  is  made  a 
capital  o^nce  to  foige  certificates,  debentures,  receipts,  &c.  mentioned  in  the  acts: 
The  53  Geo,  III.  c.  53.  s.  52,  enacts,  **  that  if  any  pmon  or  persons  shall  foige  or 
eounteifeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or  shall  willingly  act  or 
assist  in  the  forging  or  counterfeiting  any  certificate  or  certificates,  debenture  or  deben- 
tures^ directed  to  be  made  out  by  this^ct,  or  any  assignment  thereof,  or  indorse^ 
ment  thereon,  or  shall  alter  any  number,  figure  or  word  in  any  such  certificate  or 
debenture,  or  in  any  assignment  thereof  or  indorsement  thereon,  or  utter  or  publish  as 
true  any  such  false,  forg^,  counterfeited  or  alteredcertificatc  or- certificates,  debenture 
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or  debentureii  or  afldgiiment  or  aasi^tunenta  thereof,  or  indortement  or  indofi^ 
ments  thereon,  with  intent  to  defraud  his  majesty,  or  the  gorcmor  and  company  of  the 
Bank  of  England,  or  any  body  polidc  or  corporate,  or  any  penon  or  persoot  whomio- 
ever,  every  such  person  or  persons  so  fornng  or  counterfeiting,  or  causing  or  procuring 
to  be  forped  or  counterfeited,  or  willingly  acting  or  asustii^  in  tiie  toTpDf  or 
counterfeiting,  or  altering;  uttering  or  pubOshinff,  as  aforesaid,  being  thereof  oomncted 
in  due  form  of  law,  shall  be  adjudged  guilty  of  f<3ony,  and  shdl  auror  deadi  as  a  felon, 
without  benefit  of  clergy."  The  succeeding  section  enacts,  **  that  if  any  penon  or 
persons  shall  foi*ge  or  counterfeit,  or  cause  or  procure  to  be  foiged  or  counterfeited, 
or  shall  willin^y  act  or  asnst  in  the  foigins  or  counterfeiting  any  receipt  or  r»> 
ceipts,  for  the  whole  of  or  any  part  or  parts  of  the  said  contributions  for  the  purchase 
of  debentures,  either  with  or  without  the  name  or  names  of  any  person  or  persona 
being  inserted  therein,  as  the  contributor  or  contributors  thereto,  or  payer  or  payers 
thereof  or  of  any  part  oc  parts  thereof  or  shall  alter  any  number,  figure  or  word 
therein,  or  utter  or  publish  as  true  any  sudi  fidse,  forged,  counterfeited  or  ^tered  re- 
'ceipt  or  receipts,  with  intent  to  defraud  the  governor  and  company  of  the  Bank  of 
Eneland,  or  any  body  politic  or  corporate,  or  any  person  or  persons  wnatsoeyer,  ewery 
men  person  or  persons  so  forging  or  counterfeiting,  or  causing  or  procuring  t6  be 
forgea  or  counterfeited,  or  willingly  acting  or  assisting  in  the  forging  or  counterfeiting^ 
or  altering,  utterinff  or  publishing  as  aforesaid,  beme  thereof  convicted  in  due  fonn  of 
law,  shall  be  adiuoged  guilty  of  felony,  and  shall  sufier  death  as  a  felon  without 
benefit  of  clergy.  Some  enactments  respecting  the  forg^  of  dtmdend  warrant$  have 
occurred  in  the  statutes  already  mentioned.  But  there  is  a  general  provision  as  to 
the  forgery  of  these  instruments  contained  in  the  45  Geo.  III.  c.  89.  &  S. ;  which  will 
be  stateid  at  large  in  the  next  division,  as  it  relates  not  only  to  dividend  warrants,  but 
to  the  forgery  of  bank-notes  and  other  securities  of  the  Bank  of  En^and.  —-14.  The 
forgery  or  counterfeiting  of  any  exekequer-iill  is  made  a  capital  felony  by  the  several 
acts  passed,  usually  every  year,  authorising  the  issue  of  such  securities.  Lattoiy  it 
has  been  enacted,  that  the  clauses  of  the  48  Geo.  III.  c  1.,  entitled  "  An  act  for  rego- 
latiug  the  issuing  and  paying  off  of  exchequer-bills,"  shall  be  extended  to  the  actt  sub- 
sequently passed;  ana  one  of  those  clauses  (s.  9.)  contains  the  following  proyisioa 
respectiitt  the  forgery,  &c.  of  exchequer*bills.  It  enacts,  ^  that  if  any  person  or  jwr- 
sons  shafl  forae  or  counterfeit  any  exchequer*bill  or  any  indorsement  or  writing 
thereupon  or  uierein,  or  tender  in  payment  any  such  forgea  or  counterfeited  hill,  or 
any  exchequer  bill  with  such  counterfeit  indorsement  or  writing  thereon,  or  shall  dfr> 
mand  to  have  such  counterfeit  bill,  or  any  exchequer^iUl  with  sudi  counterfeit 
indorsement  or  writing  thereupon,  or  therein,  exchanged  for  ready  money  or  for 
another  exchequer  bill,  by  any  person  or  persons,  body  or  bodies  pohtic  or  corporate, 
who  shall  be  obliged  or  required  to  exchange  the  same,  or  by  any  other  perM>n 
or  persons  whatsoever,  knowing  the  bill  so  tendered  in  payment,  or  demandea  to  be 
exoumfled,  or  the  indorsement  or  writing  thereupon  or  tnerein  to  be  forged^  or  coun- 
terfeited, and  with  intent  to  defraud  his  majesty.  Ids  heirs  and  successors,  or  die  pei^ 
sons  to  be  appointed  to  pay  off  the  same,  or  any  of  them,  or  to  pay  any  interest  diere- 
upon,  or  the  person  or  persons,  body  or  bodies  politic  or  corporate,  who  shall  con- 
tract to  circulate  or  exchan^  the  same  or  any  of  them,  or  any  other  person  or 
persons,  hody^  or  bodies  pohdc  or  corporate;  then  every  such  person  or  persons  so 
offendii^,  b^ng  thereof  lawfolly  convicted,  shall  be  Bi^dged  a  felon  and  dual  soflhr  as 
in  cases  of  felony  without  benefit  of  clergy." 

III.  SecurUirs  of  the  Bank  of  Enf^land. 

1.  The  first  statute  made  espeaally  to  protect  Bank  of  England  securities  is  8  &  9 
1^.  5.  c.  30.  s.  36.  —  2.  Aften¥ards  came  Uie  15  G.  2.  c.  13.  s.  11.  —  3.  And  now 
the  45  G.  3.  c.  89.  by  its  second  section  enacts,  ^  that  if  any  person  or  persons  shall 
foi^e,  counterfeit,  or  alter  any  bank  note,  bank  bill  of  exchange,  (fivldend  warrant,  or 
any  bond  or  obligation  under  the  common  seal  of  the  governor  and  company  of  the 
Bank  of  England,  or  any  indorsement  thereon,  or  shall  ofier  or  dispose  of  or  put  away 
anjr  such  foiled,  counterfeit,  or  altered  note,  bill,  dividend  warrant,  bond,  or  obh- 
gation,  or  the  indorsement  thereon,  or  demand  the  money  therdn  contained  or  pre- 
tended to  be  due  thereon,  or  any  part  thereof,  of  the  said  company,  or  any  tneir 
officers  or  servants,  knowing  such  note,  biH,  dividend  warrant,  bond  or  obligation,  or 
the  indorsement  thereon,  to  be  forged,  counterfdted,  or  altered,  with  intent  to  defraud 
the  said  governor  and  company,  or  thdr  successors,  or  any  other  person  or  persons^ 
body  or  bodies  politic  or  corporate  whatsoever,  eveiv  person  or  persons  so  ommding^ 
and  heing  thereof  convicted  in  due  form  of  law,  shall  be  deemed  gpilty  of  felony,  and 
shall  sufier  death  as  a  felon  without  benefit  of  dergy."  —  4.  The  sixth  section  emuits, 
*  that  if  any  person  or  persons  shall  purdbase  or  receive  from  any  other  penon  or 
persons  any  forged  or  counterfeited  baiik  note,  bank  bill  of  exchange,  bank  post-bill. 
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or  blmk  bank  note,  blank  bank  bill  of  exchange,  or  blank  bank  post-faOl,  knowing  the 
same  to  be  for^  or  counterfdted,  or  shall  knowinglv  or  wittmgly  have  in  his,  her 
or  their  possession  or  custody,  or  in  his,  her  or  their  dwelling-house,  out-house,  lodgings, 
or  apartments,  any  foiged  or  counterfeited  bank  note,  bank  Iml  of  exchange,  or  bank  post- 
tnll,  or  blank  bank  note,  blank  bank  bill  of  ezchai^  or  blank  bank  post-bill,  knowing 
the  same  to  be  forged  or  counterfeited,  (without  lawful  excuse,  the  proof  whereof  shall  lie 
upon  the  person  accused,^  every  person  or  persons  so  offending,  and  being  thereof  con- 
victed according  to  law,  snail  be  adjudged  a  felon,  and  shall  be  transported  for  the  term 
of  fourteen  years."  —  5.  The  15  6. 3.  c  79.  s.  1.  enacts,  that "  if  any  person  or  persons, 
(other  than  the  officers,  workmen,  servants  or  agents,  for  the  time  being,  of  Uie  said  gover- 
nor  and  company,  to  be  authorised  and  appointed  for  that  purpose  by  the  said  governor 
and  company,  and  for  the  use  of  the  said  governor  and  company  only,)  shall  make  or ' 
use,  or  cause  or  procure  to  be  made  or  us^  or  knowingly  aid  or  assist  in  the  making 
or  using;  or  (without  bong  authorised  and  appointed  as-  aforesaid),  shall  knowingly 
have  in  his,  her  or  their  custody  or  possession,  (wtdiout  lavrful  excu^  the  proof 
whereof  shall  lie  upon 'the  person  accused,)  any  frame,  mould  or  instrument  for  the 
making  of  pmr,  with  the  words  Bank  of  England,  viable  in  die  substance  of  sudi 
paper;  or  shall  make,  or  cause  or  procure  to  be  made,  or  knowingly  aid  or  assist  in 
the  making  any  paper,  in  the  substance  of  which  the  said  words,  Bank  of  En^land^ 
ahall  be  visible ;  or  if  any  person,  (except  as  before  excepted)  shall,  by  any  art,  mys- 
tei^  or  contrivance,  cause  or  procure  the  said  words.  Bank  of  Engkmdy  to  appear 
visible  in  the  substane  of  anv  paper  whatsoever,  or  knowin^y  aid  or  assist  in  caunng 
the  said  words.  Bank  of  Enffand,  to  appear  in  the  substance  of  any  paper  whatsoever ; 
everj^  person  so  oflfenmng  in  any  of  the  cases  aforesaid,  and  being  thereof  lawfully 
convicted,  shall,  for  such  oflfence^  be  deemed  and  adju<ked  a  felon,  and  shall  suffer 
death  as  in  cases  of  felony,  without  benefit  of  clergy.'' —  6.  The  second  section  of 
the  same  slatute  redtes,  that  unwair  and  other  persons  had  taken  in  payment,  and 
otherwise  had  received  notes,  inland-bills,  and  bills  of  exchange,  with  certain  words 
and  characters  so  nearly  resembling  the  notes  and  bills  of  the  said  governor  and  com- 
pany, as  to  i^pear  io  such  persons  to  be  the  notes  or  bills  of  the  Bimk  of  England, 
vrhichy  if  contmued  to  be  done,  would  be  to  the  great  prejudice  of  public  credit;  and 
then  enacts,  that  **  if  any  person  or  persons,  without  being  authorised  and  i^pointed 
v  aforesaid,  shall  engrave,  cut,  etch,  or  scrape  in  mezzotmto,  or  shall  cause  or  pro- 
cure to  be  engraved,  cut,  etched,  or  scraped  m  mezsotinto,  or  shall  knowingly  aid  or 
assist  in  the  engraving,  cutting,  etchings  or  scraping  in  mezzotinto,  in  or  upon  any 
plate  of  copper,  brass,  steel,  pewter,  or  of  any  other  metal  or  mixture  of  metels,  cur 
upon  wooo,  or  any  other  material,  or  any  plate  whatsoever,  anjr  promissoij  note  inland- 
bill  or  bill  of  exchange,  or  blank  promissory  note,  inland-bill  or  bill  or  exchange,  or 
part  of  a  promissory  note,  inland-bill  or  bill  of  exchange,  containing  the  words,  Ba^ 
(f  Engfand,  or  Btmk  pod-HUy  or  any  word  or  words  expressing  the  sum  or  amount, 
or  any  part  of  the  sum  or  amount  of  such  promissory  note,  inland-bill  or  bill  of  ex- 
changey  in  wlute  letters  or  figures  on  a  bladi  ground ;  or  shall  use  any  such  plate  so 
engraved,  cut,  etched,  or  scriped  in  mezzotinto,  or  shall  use  any  other  instrument  for 
die  making  or  printing  any  such  promisso^note,  inland-bill  or  bill  of  exdumge  or 
Uank  promisscnry  note,  inland-bill  or  bill  oi  excluuige,  or  part  of  a  promissory  note, 
inland-bill  or  tnll  of  exchange;  if  any  person,  without  being  authorised  and  appointed 
as  aforesaid  sh|dl  knowincly  have  in  iiis,  her  or'their  custody,  any  such  plate  or  instru- 
ment, or  shall^  knowincl^  and  wilfully  utter  'or  publish  any  such  promissory  note, 
inland-bill  or  bill  of  exdianfie,  blank  promissory  note,  inland-bill  or  bill  of  exchange ; 
every  such  person  so  offending  in  any  of  the  cases  aforesaid,  and  being  convicted 
thereof  according  to  law,  shall  be  committed  to  the  common  gaol  of  the  county  or 
pJaoe  where  the  oflence  shall  be  committed,  for  any  space  not  exceeding  six  monUis.** 
—  7.  By  the  third  section  it  is  provided,  **  that  nothing  herein  contained  shall  ei^end, 
or  be  construed  to  extend  to  such  person  or  persons  who  being  at  any  time  nere- 
afier  possessed  of  any  such  note  or  bill,  shall  only  utter  the  same  by  carrying  the 
same  for  payment  to  the  issuer  or  issuers,  d^wer  or  drawers,  acceptor  or  ac- 
ceptors, indorser  or  indorsers  thereof  respectively,  or  using  proper  means  to  compel 
the  payment  of  any  such  note  or  bill."  —  8.  llie  45  G.  3.  c.  89.  s.  5.  enacts,  "  tnat 
if  93aj  person  or  penons,  (other  than  the  officers,  woriunen,  servants,  or  agents,  for 
die  time  being  of  the  governor  and  company  of  the  Bank  of  England,  to  be  au- 
thorised and  i4>pointed  for  that  purpose  by  the  said  governor  and  company  and  for 
the  use  of  the  said  governor  and  company  only,)  shall  make  or  use,  or  cause  or  pro- 
cure to  be  made  or  used,  or  knowin^y  aid  or  assist  in  the  making  or  using,  or  (without 
being  authorised  or  appointed  as  aforesaid,)  shall  knowiiwly  have  in  his,  her  or  thdr 
custody  or  possession  (without  lawful  excuse,  the  proof  whereof  shall  lie  upon  the 
party  accused)  any  firamc^  mould  or  instrument  for  the  maxing  of  paper  with  curved 
or  waving  bar  line^  or  with  the  laying  wii^Unes  thereof  in  a  waving  or  curved  shape, 

or 
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or  with  any  number,  sum,  or  amount,  expressed  in  a  word  or  words  in  Roman  letters 
visible  in  the  substance  of  such  paper;  or  shall  manufacture,  make,  use,  vend,  expose 
to  sale,  publish  or  dispose  of,  or  cause  or  procure  to  be  manufactured,  made,  used, 
vended,  exposed  to  sale,  published  or  disposed  of,  or  md  or  assist  in  the  manufac- 
turing, making,  using,  vending,  exposing  to    sale,  publishing,  or  disposing  of,  or 
(without  being  authorised  or  i^pointed  as  aforesaid)  shall  uiowingly  have  in  his, 
her,  or  their  custody  or  possesnon,  any  paper  whatsoever,  with  curved  or  wavt^  bar- 
lines,  or  with  the  laying  wirelines  thereof  m  a  waving  or  curved  shape,  or  having  any 
number,  sum  or  amount  expressed  in  a  word  or  words  in  Roman  letters  nppeanng  visi- 
ble in  the  substance  of  sucn  paper ;  or  if  any  person  or  persons  (except  as  before  ex- 
cepted) shall,  by  any  art,  mystery,  or  contrivance,  cause  or  procure  the  numerical  sum 
or  amount  of  any  bank  note,  bank  bill  of  exchange  or  bank  post-bill,  blank  bank  note, 
blank  bank  bill  of  exchange  or  blank  bank  post  bill,  in  a  word  or  words  to  appear  vi- 
sible in  the  substance  of  tne  paper  whereon  the  same  shall  be  written  or  pnnted,  or 
shall  knowinalv  aid  or  assist  in  causing  the  numerical  sum  or  amount  of  any  bank 
note,  bank  bill  of  exchange,  or  bank  post-bill,  blank  bank  note,  blank  bank  bill 
of  exchai^,  or  blank  bank  post*bill,  in    a   word  or  words  in  Roman    letters, 
to  appear  visible  in  the  substance  of  the  paper  whereon  the  same  shall  be  written 
or  pnnted,  every  person  or   persons  so  offending  in    any  of  the  cases  aforesaid, 
and  being  convicted  thereof  according  to  law  shall  be  adjudged  a  felon,  and  shall  be 
transported  for  the  term  of  fourteen  years."  —  9.   The  fourth  section  of  this  act 
provides  that  nothing  therein  contained  shall  extend  "  to  restrain  or  prevent  any 
person  or  persons  from  issuing  or  nc^godating  any  bill  or  bills  of  exchange,  promissory 
note  or  promissory  notes,  having  the  sum  or  amount  thereof  expressed  in  guineas,  or 
in  a  numerical  figure  or  figures,  denominating  the  sum  or  amount  thereof,  in  pounds 
sterling,  appearing  visible  on  the  substance  of  the  paper  upon  which  the  same  uiall  be 
written  or  printed."  — 10.  And  the  fifth  section  provides  also  that  the  act  shall  not  re- 
strain or  prevent  any  person  or  persons  **  from  making,  using,  vending,  exposing  to 
sale,  publishing  or  disposing  of  any  paper  having  waving  or  curved  lines,  or  any  other 
devises  in  the  nature  of  watermarks  visible  in  the  substance  of  the  ptqier,  not  being 
bar  lines  or  laying  wire  lines,  provided  the  same  are  not  contrived  in  such  manner  as 
to  form  the  ground  work  or  texture  of  the  paper,  or  to  imitate  or  resemble  the  waving 
or  curved  laying  wire  lines  or  bar  lines  of  the  said  paper  of  the  governor  and  company 
of  the  Bank  of  England,  or  to  imitate  or  resemble  tne  watermarks  used  by  the  governor 
and  company  of  the  Bank  of  England  in  the  bank  notes,  bank  bills  of  exchange,  and 
bank  post  bills,  issued  by  the  said  governor  and  company."  —  li.  The  seventh  section 
of  this  act  relates  to  persons  engraving  plates,  &c.  and  enacts  **  that  if  any  person  or 
persons  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  means  or  device  make,  or  shall 
cause  or  procure  to  be  engraved,  cut,  etched,  seized,  or  b^r  any  other  means  or  device 
made,  or  shall  knowingly  aid  or  assist  in  the  engraving,  cutting,  etching,  scraping,  or  by 
any  other  means  or  device  making,  in  or  upon  any  plate  of  copper,  brass,  steel,  pewter,  or 
of  any  other  metal  or  mixture  of  metals,  or  upon  any  wood  or  any  other  matenals,  or  any 
plate  whatsoever,  any  bank  note,  bank  bill  of  excnange,  bank  post  Inll,  or  blank  bank 
note,  blank  bank  bill  of  exchange,  or  blank  bank  post  bill,  or  part  of  a  buik  note,  bank 
bill  of  exchange,  or  bank  post  biU,  purporting  to  be  the  note,  or  bill  of  exchange,  or  bank 
post  bill,  or  bunk  bank  note,  or  blank  bank  bill  of  exchange,  or  blank  bank  post  Inll,  or 
part  of  the  note  or  bill  of  exchange,  or  bank  post  bill  of  the  governor  and  company  of 
tike  Bank  of  England,  without  an  authority  in  writing  for  that  purpose  from  the  said  go- 
vernor and  company  of  the  Bank  of  England ;  or  shall  use  any  such  plate  so  engraved,  cut, 
etched,  scraped,  or  by  any  other  means  or  device  made,  or  shall  use  any  oUier  instru- 
ment or  device  for  the  mudng  or  printing  any  such  bank  note,  bank  bill  of  exchange,  or 
bank  post  bill,  or  blank  bank  note,  or  blank  bank  bill  of  exchange,  or  blank  bank  post  bill, 
or  part  of  a  bank  note,  or  bank  bill  of  exchange,  or  bank  post  bill,  without  sucn  autho- 
rity in  writing  as  aforesaid ;  or  if  any  person  or  persons  snail,  widiout  such  authority 
as  aforesaid,  knowingly  have  in  his,  her,  or  their  custody,  any  such  plate,  instrument,  or 
device,  or  shall,  wiuiout  such  authority  as  aforesaid,  knowingly,  and  wilfully  utter, 
publish,  dispose  of,  or  put  away  any  such  blank  bank  note,  blank  bank  bill  of  exchange, 
or  blank  bank  post  bill,  or  part  of  such  bank  note,  bank  bill  of  exchange,  or  bank  post 
bill,  every  person  so  o^nding  in  any  of  the  cases  aforesaid,  and  being  convicted  there- 
of according  to  law,  shall  be  adjudged  a  felon,  and  shall  be  transported  for  the  term  of 
fourteen  years."  —  12.  The  52  Geo.  III.  c.  138.  s.  5.  was  passed  for  the  furtherpreven- 
tion  of  frauds  practised  by  the  imitation  of  the  notes  and  bills  of  the  Bank  of  England. 
It  enacts  **  that  if  any  person  shall  engrave,  cut,  etch,  scrape,  or  by  any  other  means  or 
device  make,  or  shall  cause  or  procure  to  be  engraved  cut,  etched,  scraped,  or  by  any 
other  means  or  device  make,  or  shall  knowin^ily  aid  or  assist  in  the  engraving,  cutting, 
etching,  scraping,  or  by  any  other  means  or  device  making,  in  or  upon  any  plate  of  copper, 
brass,  steely  pewter,  or  of  any  other  metal  or  mixture  of  metals,  or  upon  wood  or  any  other 
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matcriiils,  or  upon  any  plate  whatsoever,  any  word  or  words,  figure  or  figures,  character 
or  characters,  the  impression  taken  firom  which  shall  resemble  or  be  apparently  intended 
to  resemble  the  whole  or  any  part  of  any  of  the  notes  or  bills  of  the  said  governor  and 
company  commonly  called  biak  notes  and  bank  post  bills,  or  shall  contain  any  word,  num- 
ber, figure,  or  character,  in  white  on  a  black,  sable  or  dark  ground,  without  an  authority  in 
writioff  for  that  putpose  firom  the  said  governor  and  company,  to  be  produced  and 
provea  by  the  party  accused,  or  shall  (without  such  authority  as  aforesiud)  use  any 
suck  plate,  wood  or  other  material  so  engraved,  cut,  etched,  scraped,  or  by  any  other 
means  or  device  made,  or  shall  use  any  ouer  instrument  or  device  for  the  maKing  or 
printing  upon  any  raier  or  other  material,  any  word  or  words,  figure  or  figures,  charac- 
ter or  diaracters,  which  shall  be  anparently  intended  to  resemble  the  whole  or  any  part 
of  any  of  the  said  notes  or  bills  or  the  said  governor  and  companv,  or  any  word,  num- 
ber, figure,  or  character  in  white  on  a  black,  sable,  or  dark  ground ;  or  if  any  person  or 
persons  shall  (without  such  authority  as  aforesaid)  knowingly  have  in  his,  her  or  thdr 
custody,  any  such  plate,  instrument  or  device,  or  shall  knowingly  and  wilfully  utter,  pulv 
lish  or  dispose  of,  or  put  away  any  paper  or  other  material  containing  any  such  word 
or  words,  figure  or  figures,  character  or  characters  as  aforesaid,  or  shall  knowingly  or 
wittingj|y  have  in  his,  lier  or  their  custody  or  possesion  any  paper  or  other  material 
eontaimng  any  such  word  or  words,  figure  or  figures,  character  or  characters  as  aforesaid 
(without  mwnil  excuse,  the  proof  whereof  shall  Be  upon  the  person  accused),  every  person 
so  oflending  in  any  of  the  cases  aforesaid,  and  beins  convicted  thereof  according  to  law, 
shall  be  adjudged  a  felon,  and  shalll)e  transported  for  the  term  of  fourteen  years."  -^ 
13.  The  nzth  section  excepts  paper,  other  tnan  oaper  resembling  notes  or  bills,  in  the 
custody  of  any  person  previous  to  the  passing  of  the  act.  — 14.  Where  one  of  the  pri- 
soners knowingly  delivered  a  forged  bank  note  to  the  other  prisoner  for  the  purpose  of 
Its  being  knowingly  uttered  by  her,  and  she  uttered  it  accordinj^ly,  it  was  holden  Uiat 
the  prisoner  who  delivered  such  note  mi^t  be  convicted  of  having  duposed  of  and  put 
away  the  same,  on  the  st.  15  G.  S«  c  13.  s.  11.  —  15.  In  an  indictment  for  disposing  of 
smd  putting  away  foned  bank  notes,  knowing,  &c  it  is  not  necessary  to  aver  to  whom 
the  notes  were  so  cusposed.  2  Taunt.  384.  2  Leach,  1019. —  16.  And  this  ofiehce 
may  be  completed,  though  it, appear  that  the  notes  were  furnished  by  the  prisoners  to 
agents  employed  by  the  bank  to  procure  them  from  the  prisoners,  and  that  the  notes 
were  delivered  to  such  agents  as  forged  notes  for  the  purpose  of  being  disposed  of  by 
them.  Ibid. 

IV.  SecuritieM  of  other  Public  Compamei. 

1.  The  statute  9  Ann.  c  21.  s.  57.  relates  to  foigeries  upon  the  South  Sea  Company, 
and  enacts,  **  that  if  any  person  or  persons  shall  rorge  or  counterfeit  the  common  seal 
of  the  said  company,  or  shall  forge,  counterfeit,  or  alter  any  bond  or  obligation  under 
the  common  seal  of  the  said  company ;  or  shall  offer  to  dispose  of  or  pay  away  any 
nich  forged,  opunterfdted  or  altered  bond,  (knowing  the  same  to  be  such,)  or  shaU 
demand  the  money  therein  contained  or  pretended  to  be  due  thereon,  or  any  part 
thereof  of  the  said  company,  or  any  of  thdr  officers,  (knowing  such  bond  or  obligation 
to  be  forged,  counterfeited,  or  altered,)  with  intent  to  defraud  the  said  company  or 
their  successors,  or  any  other  person  or  persons  whatsoever,"  every  such  offender  shall 
be  ffuilty  of  felony,  without  oenefit  or  clergy.  And  the  6  G.  1.  c.  4.  s.  6.  contains 
simuar  proviaons. —  2.  The  statute  6  G.  1.  ell.  s.  50.  recites  that  the  South  S&l 
Company  might  issue  out  rece^ts  under  the  hand  or  hands  of  one  or  more  of  their 
officers,  from  time  to  time,  upon  or  for  subscriptions  to  be  taken  by  the  said  com- 
pany for  ihcrea«Dg  their  capital,  pursuant  to  tne  6  G.  1.  c  4.,  and  might  also  issue 
out  warrants  under  the  hand  or  nands  of  one  or  more  of  their  officers,  for  the  divi- 
dend firom  time  to  time  to  be  made  to  the  proprietors  of  the  stock  of  the  said  com- 
pany ;  and  thai  enacts,  **  that  if  any  person  of  persons  shall  forge,  counterfeit  or 
alter  any  such  receipt  or  receipts,  warrant  or  warrants,  or  any  indorsement  or  writing, 
indorsements  or  wntings  thereupon  or  therein,  or  shall  tender  any  such  foiged,  coun- 
terfeited or  altered  receipt  or  receipts,  warrant  or  warrants,  or  any  such  receipt  or 
receipts,  warrant  or  warrants,  with  such  counterfeit  indorsement  or  writing  thereon 
or  therein,  knowing  the  same  to  be  so  foiged,  counterfeited  or  altered,  to  the  said 
company,  or  any  of  their  officers^  or  shall  offibr  to  alienate  or  dispose  of  the  same, 
knowing  the  same  to  be  foiged,  counterfeited  or  altered,  and  with  intent  to  defraud 
the  said  company  or  any  other  person  or  persons,  bodies  politic  or  corporate,"  every 
such  person  so  offending  shall  be  adjuoged  a  fislon,  without  benefit  of  clersy.  — 
5.  The  statute  12  G.  1.  c  32.  s.  9.  relates  to  the  East  India  as  well  as  the  South  Sea 
Company;  and  enacts,  **  that  if  any  person  or  persons  shall  forse  or  counterfeit  or 
procure  to  be  fi>rged  or  counterfeited  or  willingly  act  or  assist  in  the  forsing  or  coun- 
terfeiting any  bond  or  obli^tion  under  the  common  seal  of  the  united  company  of 
jnercfaants  of  England  trading  to  the  &ast  Indies,  or  any  indorsement  or  assignment 
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thereon^  or  on  aiiy  bond  or  obligation  under  the  common  leal  of  the  goremor  and 
company  of  merchants  of  Great  Britain  trading  to  the  South  Seas  and  other  parts  of 
America,  and  for  encouraging  the  fishery;  or  uiall  utter  or  publish  any  such,  knowing 
the  same  to  be  forsed  or  counterfeited,  with  intention  to  defraud  any  person  what- 
soever '!*  evay  such  person  so  offending  shall  be  guilty  of  felony,  without  benefit  of 
clergy. — 4.  Especial  provisions  have  also  been  made  respecting  forgeries  affecting 
some  of  the  insurance  companies ;  thus,  6  G.  1.  c.  18.  s.  15.,  as  to  forging  the  secu- 
rities of  the  London  and  Roval  Exchimge  assurance  companies.  —  5.  5d  G.  5.  c.  85^ 
s.  22.,  as  to  forg^g  those  of  tne  Globe  Insurance  Company.  —  6.  4  G.  5.  c.  37.  s.  15., 
the  En^h  Linen  Company.  —  7.  26  G.  3.  c.  106.  s.  26.,  the  British  Society  for  ex- 
tending the  Fisheries.  —  8.  13  G.  3.  c.  38.  s.  28.,  revived  by  38  O.  3.  c.  17.  s.  S5^ 
the  eovemor  and  company  of  the  British  Cast  Plate  Glass  Manufactory.  —  9.  Which 
provisions  however  have^  been  rendered  of  less  importance,  by  the  statutes  applying 
to  forgeries  committed  with  the  intention  of  defrauoing  any  corporation  whatever. 

V.  Stamps. 

1.  The  statute  SS  G.  3.  c.  143.  then  enacts,  **  that  if  any  person  shall  forge,  or 
counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  mark,  stamp, 
die  or  plate,  which  in  pursuance  of  any  act  or  acts  of  parliament  siiall  have  been 
provided,  made  or  usea  by  or  under  the  direction  of  the  commissioners  i4)pointed 
to  manage  the  duties  on  stamped  vellum,  parchment  and  pi^r,  or  by  or  under, 
the  direction  of  any  other  person  or  persons  legaUy  authoriseo  in  that  behalf,  for  ex- 

§ressing  or  denoting  any  auty  or  duties,  or  any  part  thereof,  which  shall  be  under 
lie  care  and  management  of  the  said  commissioners,  or  for  denoting  or  testifying  the 
payment  of  any  such  duty  or  duties,  or  any  part  thereof,  or  for  denoting  any  device 
appointed  by  the  said  commissioners  for  the  ace  of  spades,  to  be  used  with  any  play- 
ing cards ;  or  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  coun- 
terfeited, the  impression,  or  any  resemblance  of  the  impression,  of  any  such  mark, 
stamp,  die  or  plate  as  aforesaid,  upon  any  velluni,  parchment,  paper,  card,  ivory, 
gold  or  silver  plate,  or  other  material,  or  shall  stamp  or  mark,  or  cause  or  procure 
to  be  stamped  or  marked,  any  vellum,  parchment,  paper,  card,  ivory,  gold  or  silver 
jplat^  or  other  material,  with  any  such  fomd  or  counterfeited  mark,  stamp,  (fie  or 
plate  as  aforesaid,  with  intent  to  defraud  his  majesty,  his  heirs,  &c,  of  anj^  of  the 
duties,  or  any  part  of  the  duties  under  the  care  and  management  of  the  said  com- 
missioners ;  or  if  any  person  shall  utter  or  sell,  or  expose  to  sale  any  vellum,  parch- 
ment, paper,  card,  ivory,  gold  or  silver  plate,  or  other  material,  havine  thereupon 
the  impression  of  any  such  forged  or  counterfeited  mark,  stamp,  die  or  plate,  or  any 
luch  forged  or  counterfeited  impression  as  aforesaid,  knowing  the  same  respectively 
to  be  foived  or  counterfeited ;  or  if  any  person  shall  privately  or  secretly  use  any 
such  mark,  stamp,  die  or  plate,  which  shall  have  been  so  provided,  made  or  use^ 
by  or  under  such  direction  as  aforesaid,  with  intent  to  defraud  his  majesty,  his  hein, 
&c.  of  any  of  the  duties,  or  any  part  of  the  duties  under  the  care  and  management 
pf  the  said  commissioners ;  every  person  so  o^nding,  shall  be  adjudged  guilty  of 
fdony,  without  benefit  of  clergy."  —  2.  The  eighth  section  of  this  statute  enacts, 
**  that  if  any  person  shall  transpose  or  remove,  or  cause  or  procure  to  be  transposed 
or  removed,  vrom  one  piece  of  wrought  plate  of  gold  or  silver  to  another,  or  to 
fmy  vessel  or  ware  of  oase  metal,  any  impression  made  with  any  mark,  stamp  or 
die,  provided,  made  or  used  by  or  under  the  direction  of  the  said  commissioners 
of  stamps,  or  by  or  under  the  direction  of  any  other  person  or  persons  l^^ly 
authorised  in  that  behalf,  for  denoting  any  duty  or  duties,  or  the  payment  of 
any  duty  or  duties  granted  to  his  majesty  on  gold  or  silver  plate ;  or  shall  stamp 
or  mark,  or  cause  or  procure  to  be  stamped  or  marked,  any  vessel  or  ware  of 
base  metal  with  any  mark,  stamp  or  die,  which  shall  have  been  forged  or  coun- 
terfeited in  imitation  of,  or  to  resemble  any  marii,  stamp  or  die  so  provided,  made 
or  used  as  aforesud;  or  shall  sell,  exchange  or  expose  to  sal^  or'  export  out  of 
Great  Britain,  any  wrought  plate  of  gold  or  silver,  or  any  vessel  or  ware  of  base 
metal,  having  thereupon  the  impression  of  any  forged  or  counterfeited  mark,  stamp 
or  die,  for  denoting  any  such  duty  or  duties,  or  the  payment  of  any  such  duty  or  du- 
ties, or  any  forged  or  counterfeited  impression  of  any  mark,  stamp  or  die,  so  provided, 
made  or  used  as  aforesaid,  ortmy  impression  of  any  such  mark,  stamp  or  die,  which 
shall  have  been  transposed  or  removed  from  any  other  piece  of  plate  as  aforesaid, 
knowing  the  same  respectively  to  be  forged  or  counterfeited,  or  transposed  or  re- 
moved as  aforesaid ;  or  shall  wilfully  and  without  lawful  excuse  (the  proof  whereof 
shall  lie  on  the  person  accused)  have  or  be  possessed  of  any  such  forged  or  coun- 
terfeited mark,  stamp  or  die,  for  denoting  any  such  duty  or  duties,  or  the  payment 
thereof;"  every  person  so  offending  shaU  be  adjudged  guilty  of  felony,  without  he- 
ndfit  of  clergy,-* 3.  By  th^  ninth  section  it  is  enacted,  *<  that  if  any  person  (not 
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being  lawfuUy  appointed  or  authorised  so  to  do)  shall  makei  or  cause,  or  procure 
to  be  made,  or  slull  knowingly  aid  or  assist  in  the  making,  or^  without  being  so  ap- 
pointed or  authorized  as  aforesaid,  shall  knowiuj^y  have  in  lus,  her  or  their  custody 
or  possession,  without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  ao 
cused^  any  firanie,  mould,  or  instrument,  for  the  making  of  paper,  with  the  words 
*  excise  office'  enable  in  the  substance  of  such  paper,  or  wall  make  or  cause,  or  pro- 
cure to  be  made^  or  knowin^y  aid  or  assist  in  the  making  any  paper,  in  the  substance 
of  which  the  words  *  excise  office*  shall  be  visible;  or  if  any  person  (except  as  before 
excepted)  shall  by  any  art,  mystery  or  contrivance,  cause  or  procure  the  said  words 
'  excise  office'  to  a|>pear  visible  in  the  substance  of  anv  paper  whatever^  or  if  any  person 
(not  being  so  appomted  or  authorised  as  aforesaid)  shall  engrave,  cast,  cut,  or  make,  or 
afaall  cause  or  procure  to  be  engraven,  cast,  cut,  or  made,  any  mark,  stamp,  or  device,  in 
imitation  of  or  to  resemble  any  mark,  stamp,  or  device,  made  or  used  by  the  direction  of  the 
commissioners  of  excise  in  finj^land  or  Sootlan(^  or  the  major  part  of  them  respectively, 
ior  the  purpose  of  printing,  stamping,  or  marking  of  any  paper  to  be  used  as  or  for  a 
permit  or  permits  to  accompany  any  exdseable  commomty  or  commodities  removing 
or  removed  from  one  part  ot  Great  Britain  to  any  other  part  thereof  in  pursuance  w 
the  directions  of  any  of  the  several  statutes  requiring  such  permit,"  every  person 
so  offending  shall  be  adjudged  guiltjr  of  felony  without  benent  of  cleigy. —  4.  The 
late  stamp  act  S5  G.  8.  c.  184.  s.  7.  includes  Uie  cutting  or  getting  offthe  impre»* 
sion  of  any  stamp  from  paper,  &c  with  intent  to  use  the  same  upon  any  other 
paper,  &c  chaigeable  with  the  duties  thereby  oranted ;  and  makes  this  also  a  capital 
oflfence.  Tliis  section  (without  referring  to  the  former  general  act  of  the  5S  G.  8, 
c.  143.)  enacts,  "  that  if  any  person  snail  foige  or  counterfeit,  or  cause  or  pro- 
cure to  be  fiMTged  or  counterfeited,  any  stamp  or  die,  or  any  part  of  joy  stamp 
or  ifie,  which  shall  have  been  provided,  made  or  used,  in  pursuance  of  this  act, 
or  in  pursuance  of  any  former  act  or  acts,  relating  to  any  stamp  duty  or  duties, 
or  shall  foige,  counterfeit  or  resemble,  or  cause  or  procure  to  be  foraed,  coun- 
terfeited or  resembled  the  impression  or  any  part  of  the  impression  of  any  such 
stamp  or  die  as  aforesud,  upon  anv  vellum,  parchment  or  paper,  or  shall  stamp  or  mark, 
or  cause  or  procure  to  be  stamped  or  marked,  any  vellum,  panchment  or  paper,  with 
any  such  foiged  or  counterfeited  stamp  or  die,  or  part  of  any  stamp  or  die  as  aforesaid, 
with  intent  to  defraud  his  majesty,  his  neirs,  &c  of  anv  of  the  duties  hereby  granted,  6r 
any  part  thereof;  or  if  any  person  shall  utter  or  sell  or  expose  to  sale  any  vellum, 
ircnment,  or  paper,  having  thereupon  the  impression  of  any  such  forged  or  counter- 
ited  stamp  or  die,  or  part  of  any  stamp  or  die,  or  any  such  foiged,  counterfeited  or 
resembled  impression,  or  part  of  impression  as  aforesaid,  knowing  the  same  ren)ective]y 
to  be  forged,  counterfeited,  or  resembled ;  or  if  an^  person  shalTprivately  and  secretlv 
use  a^y  stamp  or  die  which  shall  have  been  so  provided,  made  or  used  as  aforesaid,  with 
intent  to  defraud  his  majesty,  his  heirs,  &c  of  any  of  the  said  duties,  or  any  part  ther^ 
of;  or  if  any  person  shall  fraudulently  cut,  tear,  or  get  ofl^  or  cause  or  procure  to  be 
cut,  torn,  or  cot  off^  the  impression  ot  any  stamp  or  me  which  shall  have  been  provided, 
made  or  used  in  pursuance  of  this  or  any  former  act,  for  ei^ressing  or  denoting  any 
duty  or  duties  under  the  care  and  management  of  the  commissioners  of  stamps,  or  any 
part  of  such  duty  or  duties,  from  any  vdlum,  parchment,  or  paper,  whatsoever,  with 
intent  to  use  the  same  for  or  upon  any  other  vellum,  parchment  or  paper,  or  any  in- 
strument or  writing,  charged  or  chaigeable  with  any  of  the  duties  herayy  ^;raiited ;  then 
and  in  every  such  case  every  person  so  ofiending,  and  eveiy  person  knowingly  and  wil- 
fuUy  aidinjg,  abetting,  or  assisting  any  person  or  persons  in  committing  any  such  ofience 
as  aforesaid,  shall  be  adjudged  guil^  of  felony  without  benefit  of  d^gy.  The  eidith 
section  enacts  that  all  tne  powers,  &c  pains  and  penalties  contained  in  and  imposed  by 
the  several  acts  relating  to  the  duties  by  this  act  repealed,  and  the  several  ac^  relating 
to  any  prior  duties  of  we  same  kind  or  description,  shall  be  of  full  force  and  eflfect  with 
reelect  to  the  duties  by  this  act  granted,  as  &r  as  the  same  shall  be  applicable.  Sec 
—5.  The  statute  55  Geo.  III.  c  185.  entitled  ''An  act  for  repealing  the  stamp 
office  duties  on  advertisements,  almanacks,  newspqiers,  gold  ana  silver  plate,  stage 
coaches,  and  licences  for  keepim^  staoe  coaches,  now  payable  in  Great  Britain;  and 
Car  grantxng  new  duties  in  lieu  thereov'  declares  that  the  duties  therdyy  granted  shall 
be  under  the  care  and  management  of  the  commissionerB  of  stamps  in  Ureat  Britain, 
and  requires  the  commissioners  to  provide  and  use  proper  and  sufficient  plates,  stamps^ 
or  dies,  for  denoting  the  duties  thereby  granted :  ana  enacts  that  the  powers,  &c  pains 
and  poialties  contamed  in  and  imposed  by  the  acts  relating  to  the  duties  by  this  act 
rqiealed,  and  to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of  rail  force 
aiul  effect,  with  respect  to  the  duties  by  tlus  act  granted  as  far  as  the  same  shall  be 
.applicable,  &c  Tne  sixth  section  then  enacts,  "  that  if  any  person  shall  forge  or 
copnterfint,  or  cause  or  procure  to  be  forged  or  counterfeited,  any  plate,  stamp,  or  die, 
or  any  part  of  any  plate,  stamps  or  die,  which  shall  have  been  provided,  made  or 
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used,  in  pursuance  of  tliit  or  any  former  act,  for  expressing  and  denoting  any  of  tfae 
duties  granted  by  thb  or  any  former  act,  on  almanacks,  newspapers,  and  licences  to 
keep  stage-coaches ;  or  shall  fofge,  counterfeit,  or  resemble,  or  cause  or  procure  to  be 
forged,  counteifeited,  or  resembled,  the  impression,  or  any  part  of  the  impression  of  any 
such  plate,  stamp,  or  die,  upon  any  paper  whatsoever,  or  ^all  stamp  or  mark,  or  cause 
or  procure  to  be  stamped  or  marlced  any  paper  whatsoeyer,  with  any  such  forged  or 
counterfeited  plate,  stamp,  or  die,  as  aforesaid,  with  intent  to  defraud  his  majesty,  his 
heirs.  Sec,  of  any  of  the  duties  hereby  granted  on  almanacks,  newspapers,  and  licences 
or  keep  stage-coaches,  or  any  part  thereof;  or  if  any  person  shall  utter,  or  sell,  or  ex- 
pose to  sale  any  paper,  having  thereupon  the  impression  of  any  such  foiged  or  counter- 
feited plate,  stamp,  or  die,  or  psit  of  any- plate,  stamp,  or  die;  or  any  such  forged,  coun- 
terfeited, or  resembled  impression,  or  part  of  impression  as  aforesaid,  knowing  the  same 
respectively  to  be  forged,  counterfeited,  or  resembled ;  or  if  any  person  shall  privately 
ana  secretly  use  any  plate,  stamp,  or  die,  which  shall  have  been  so  provided,  made  or 
used  as  aforesaid  with  intent  to  defraud  his  majesty,  his  hdrs,  &c.  then  every  person  so 
offending,  and  etery  person  knowingly  and  wilfully  aiding,  abetting  or  assisting  any 
person  or  persons  m  commitdiig  any  such   offence  as  aforesaid,"  shall  be  adjudged 
guilty  of  felony  without  benefit  ofclergy.  -*  6.  llie  seventh  section  further  enacts,  **  that 
.  if  any  person  shall  forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counter- 
feited any  mark,  stamp  or  die,  which  shall  have  been  provided,  made  or  used  in  pursu- 
ance of  diiB  or  any  former  act,  relating  to  any  duties  on  gold  or  sflver  plate  made  or 
wrought  in  Great  Britain,  for  the  purpose  of  marking  or  stamping  any  such  gold  or  silver 
plate,  in  the  manner  directed  by  any  such  act,  or  shall  forge  counterfeit  or  resemble,  or 
cause  or  procure  to  be  foi^ged,  counterfeited,  or  resembled,  the  impression  of  any  sucli 
mark,  stamp  or  die,  upon  any  such  gold  or  silver  plate,  with  mtent  to  defraud  his 
majesty,  his  heirs,  &c,  or  if  any  person  shall  mark  or  stamp  or  cause  or  procure  to  be 
marked  or  stamped,  any  such  gold  or  silver  plate,  or  any  vessel  or  ware  of  base  metal, 
with  any  such  foi^ged  or  counterfeited  mark,  stamp  or  die  as  aforesaid,  or  shall  trans- 
pose or  remove,  or  cause  or  procure  to  be  transposed  or  removed,  from  one  piece  of 
gold  or  silver  plate  to  another,  or  to  any  vessel  or  ware  of  base  metal,  any  impression 
made  with  any  mark,  stamp  or  die,  which  shall  have  been  provided,  made  or  used  in 
pursuance  of  this  or  any  former  act,  for  the  purpose  of  marking  or  stamping  of  any 
such  gold  or  silver  plate  as  aforesaid ;  or  if  any  person  shall  sell,  exchange  or  expose  to 
sale,  or  export  out  of  Great  Britain,  any  such  gmd  or  silver  plate  or  any  vessel  or  ware 
of  base  metal,  having  thereupon  the  impression  of  any  such  forged  or  counterfeited 
mark,  stamp  or  die  as  aforesaid,  or  any  forged,  counterfeited  or  resembled  impression  of 
any  mark,  stamp  or  die,  so  provided,  made  or  used  as  aforesaid,  or  any  impression  of 
any  such  mark,  stamp  or  die,  which  shall  have  been  transposed  or  removed  from  any 
other  piece  of  plate  as  aforesaid,  knowing  the  same  respectively  to  be  foi^d  or  coun- 
terfeited, or  transposed  or  removed  as  aforesaid;  or  if  any  person  shall  wilfully  and 
without  lawful  excuse  (the  proof  whereof  shall  lie  on  the  person  accused)  have  or  be 
possessed  of  any  such  forged  or  counterfeited  mark,  stamp  or  die,  as  aforesaid,  or  shall 
privately  and  secretly  use  any  mark,  stamp  or  die,  so  provided  made  or  used  as  aforesaid, 
with  intent  to  defraud  his  majesty,  &c."  every  person  so  offending,  and  every  person 
knowingly  and  wilfully  aiding,  abetting  or  assisting  any  person  or  persons  committing 
any  such  oflence  as  atoresai((  shall  be  adjudged  guilty  of  felony  without  benefit  of 
clerey. —  7.  Besides  the  statutes  which  relate  to  the  forging,  *&c.  the  stamps  and 
marks  on  plate,  by  which  the  duty  payable  to  the  crown  is  denoted,  there  are  others 
which  relate  to  the  offences  of  forging,  &c,  the  assay  marks  or  stamps  reouired  to  be 
affixed  to  gold  and  silver  manufactures,  in  order  to  denote  their  standard  value.    Of- 
fences of  wis  kmd  were  first  made  punishable  by  the  12  G.  2.  c.  26.  s.  8,  by  pecuniary 
forfeiture,  and  imprisonment  in  default  of  payment.    But  that  provision  was  repealed 
by  the  stat  51  G.  2.  c.  32.  s.  14.;  which  statute  by  s.  15.  made  the  forging  or  counter- 
feiting the  stamp,  &c.  used  for  marking  plate  in  pursuance  of  the  12  G.  2.  c.  26.  s.  8.  by 
the  goldsmiths'  company,  &c.  the  marking  plate,  &c.  with  a  forged  or  counterfeited 
stamp;  the  transposing  the  stamp,  &c.  impressed,  from  one  vessd  to  another,  the  sell- 
ing or  exporting  plate,  with  a  forged,  counterfegited,  or  transposed  mark,  and  the  hav- 
ing such  stamp,  &c  in  possession  a  capital  felony.    This  section  of  the  31  G.  2.  c.  32, 
after  havingbeen  amended  by  the  32  G.  2.  c.  24.  was  repealed  by  13  G,3.  c.  59.S.  1.  2Ru8sell, 
1566.  —  8.  And  the  second  section  of  that  statue  enacts, ''that  if  any  person  whatsoever, 
shall  cast,  forge  or  counterfeit,  or  cause  or  procure  to  be  cast,  forged  or  counterfeited, 
miy  mark  or  stamp   used,  or   to  be  used,  for  the  marking  or  stamping  gold  or 
silver  plate,  in  pursuance  of  any  act  or  acts  of  parliament  now  in  force  by  the  com- 
E?°y  of  goldsmiths  in  London,  or  by  the  wardens,  or  assayer  or  assayers  at  York, 
Exeter,  Bristol,  Chester,  Norwich  or  Newcastle-upon-iyie,  or  by  any  maker  or  worker 
of  gold  or  silver  plate,  or  any  or  either  of  them ;  or  shall  cast,  forge  or  counterfat. 
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pr  cftiise  or  procure  to  be  cast,  foraged  or  counterfeited^  any  mark,  btani^  or  ifnpresston^ 
in  imitation  oi  or  to  resemble  any  mark  stamp  or  impression  made,  or  to  be  made, 
with  any  mark  or  stamp  used,  or  to  be  used,  as  afioresaid,  by  the  said  company  of  gold- 
smiths in  London,  or  by  the  said  wardens,  or  assaver  or  assayers,  or  by  any  maker  or 
workers  of  gold  or  silver  plate,  or  any  or  either  of  them ;  or  shall  mark  or  stamp,  or 
cause  or  procure  to  be  marked,  or  stamped,  any  wrought  plate  of  gold  or  silver, 
or  any  wares  of  brass  or  other  base  metal  silvered  or  eilt  over,  and  resembling  plate  of 
gold  or  silver,  with  any  mark  or  stamp   which   hath  been   or  shall   be   forged  or 
counterfeited  at  any  time,  in  imitation  of,  or  to^resemble  any  mark  or  stamp  used,  or 
to  be  used,  as  aforesaid,  by  the  said  company  of  goldsmiths  in  London,  or  by  the  said 
wardens,  or  assayer  or  assayers,  or  by  any  maker  or  worker  of  gold  or  silver  plate,  or 
any  or  dther  of  them  ;  or  shall  transpose  or  remove,  or  cause  or  procure  to  be  trans- 
posed or  removed,  from  one  piece  of  wrought  plate  to  another,  or  to  any  vessel  of  such 
rase  metal  as  aforesaid,  any  mark,  stamp  or   impression,  made  or  to  be  made,  by 
or  with  any  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the  said  company  of 
goldsmiths  in  London,  or  by  the  said  wardens,  or  assayer  or  assayers,  or  by  any  maker 
or  worker  of  gold  or  silver  plate,  or  any  or  either  of  them ;  or  shall  sellj  exchange  or 
expose  to  sale,  or  export  out  of  this  kingdom,   any   wrought  plate  of  gold  or  sil- 
ver, or  any  vessel  of  such  base  met^  as  aforesaid,  with  any  such  foi^d  or  counterfeit 
mark,  stamp  or  impression  thereon,  or  any  mark,  stamp  or  impression  which  hath  been, 
or  shall  be  transposed  or  removed  from  aay  other  piece  of  plate,  at  any  time,  knowing 
such  mark,  stamp  or  impression,  to  be  forged,  or   counterfeited,  or   transposed  or 
removed  as  aforesaid;  or  shall  wilfully  or  knowingly  have  or  be  possessed/of  any  mark 
or  stamp  which  hath  been,  or  shall  be  forged  or  counterfeited  at  any  time  in  imitation  of 
or  to  resemble  any  mark  or  stamp  used,  or  to  be  used,  as  aforesaid,  by  the  said  company 
of  goldsmiths  in  London,  or  by  the  said  wardens,  or  assayer  op  assayers,  or  by  any  ma- 
ker or  worker  of  gold  or  silver  plate,  or  atiy  or  either  of  them ;  jeveiy  person  ofiendins 
in  any,  each  or  either  of  the  cases  aforesaid,  and.  being  thereof  lawfully  convicteo, 
shall,  by  order  of  the  court  before  whom  such  offender  shall  be  convicted,  be  tran^ 
ported  to  some  of  his  majesty's  colonies  or  plantations  in  America,  for  the  term  of 
fourteen  years."  —  9.  The  24  G.  3.  sess.  2.  c.  55.  and  <58  G.  3.  c.  69*  contain  provisions 
nearly  in  a  similar  form  to  the  13  G.  3.  c.  59. —  10.  The  statute  12  Geo.  III.  c.  48.  en^ 
acts,  '*  that  if  any  person  or  persons  shall  write  or  engross^  or  cause  to  be  written  or 
en^ossed,  either  the  whole  or  any  part  of  any  writ,  mandate,  bond,  affidavit,  or  other 
writing,  matter  or  thing  whatsoever,  in  respect  whereof  any  duty  is  or  shall  be  payable 
by  any  act  or  acts  made,  or  to  be  made  in  that  behalf,  on  the  whole  or  any  part  of  any 
'piece  of  vellum,  parchment,  or  paper,  whereon  there  shall  have  been  before  written 
any  other  writ,  bond,  mandate,  amiuivit,  or  other  matter  or  thii%  ia  respect  whereof 
any  duty  was  or  shall  be  payable  as  aforesaid,  before  such  vciium,  parchment,  or 
paper,  shall  have  been  again  marked  or  stamped  according  to  the  said  acts ;  or  shall 
fraudulently  erase  or  scrape  out,  or  cause  to  be  erased  or  scraped  out,  the  name  or 
names  of  any  pmon  or  persons,  or  any  sum,  date,  or  other  thing  written  in  such  writ, 
mandate,  affidavit,  bond,  or  other  writm^,  matter  or  thing,  as  aforesaid,  or  fraudulently 
cut,  tear,  or  get  off  any  mark  or  stamp,  m  respect  whereof  or  whereby  any  duties  are 
or  shall  be  payable,  or  denoted  to  be  paid  or  payable  aforesaid,  from  any  piece  of 
vellum,  parchment,  paper,  playing  cards,  outside  paper  of  any  parcel  or  pack  of  play- 
ing cards,  or  any  part  thereof,  with  intent  to  use  such  stamp  or  mariL  for  any  other 
wnting,  matter  or  thing,  in  respect  whereof  any  such  duty  is  or  shall  be  payable,  or 
denoted  to  be  paid  or  payable  as  aforesaid,"  every  person  so  ofiending,  and  every  per- 
son aiding,  abetting^  &c.  to  commit  any  such,  offence  shall  be  deemed  to  be  guilty  of 
felony,  and  be  transported   to  some  of  his   majesty's  plantations  beyond  the  seas 
for  a  term  not  exceeomg  seven  years.    And  it  further  enacts,  that  if  any  such  person  so 
convicted  or  transported  shall  voluntarily  escape  or  break  prison,  or  return  from  trans- 
portation before  the  expiration  of  the  time,  such  persoa  being  thereof  lawfully  con- 
victed, shall  suffer  death  as  a  felon,  without  benefit  of  deigy,  and  shall  be  tried  for 
such  felony  in  the  county  where  he  shall  be  apprehended..—  11.  The  49  G.  3.  c.  81. 
s.  I.  enacts,  **  that  if  any  person  or  persons  whatever  shall  upon  any  cover  or  wrapper 
of  or  belonging  to  or  used  with  or  upon  any  label  affixed  to  any  ream  or  quantity  of 
pi^>er,  or  upon  any  pasteboard,  millboard,  scaleboard,  or  glazed  paper,  counterfeit, 
tbf^  or  resemble  the  mark  or  impression  or   any   stamp  or  device  provided  or 
cfirected  to  be  used  in  pursuance  of  the  said  act  of  the  thirty-fourth  year  of  his  said 
majesty's  reign,  or  shall  have  in  his,  her,  or  their  custody  or  possesion,  any  such 
counterfeit  stamp,  or  device,  knowing  the  same  to  be  counterfeited,  or  shall  hjavc  in 
his,  her,  or  their  custody  or  possession,  or  shall  utter,  vend,  or  sell  any  paper  with  a 
counterfeit  or  forged  mark  or  impression  of  any  such  stamp  or  device  on  the  cover  or 
trapper  of  such  paper,  or  on  any  label  affixed  tlicreto,  or  any  pasteboard,  millboard, 
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tcaleboardy  or  ^aied  paper,  with  a  counterfeit  or  foiged  mark,  or  impressioa  of  anjr 
such  stamp  or  device  upon  luch  pastehoard,  millboard,  soaleboard,  or  glazed  paper,  or 
upon  any  label  affixed  thereto,  knowing  the  same  to  be  so  counterfdtod  or  foi^^cMl,  or 
shall  upon  any  ream  or  quantity  of  paper  which  has  not  been  duly  entered  with  the 
proper  officer  or  officers,  and  charged  with  the  duty  of  excise  imposed  for  or  in  respect 
of  such  paper,  knowingly  put  or  place  any  cover  or  wrapper,  having  thereon  such 
counterfeit  or  foij^  mark  or  impression,  or  any  such  counterfdt  label,  every  person, 
so  in  either  of  the  stud  cases  ofienoing,  and  being  thereof  duly  convicted,  shall,  in  lieu  and 
instead  of  the  said  penalty  of  five  hundred  pounds,  be  adjudeed  a  felon,  and  shall  for  such 
his,  her,  or  their  oflfence,  be  transported  as  a  felon  or  felons  for  the  space  of  seven  years." 
^12.  The  statute  10  ^n.  c  19.  s.  97.  directed  thecommissioBers  of  the  customs  to 
provide  certain  seals  or  stamps  for  imported  linens;    and  the  commissioners  for 
managing  the  duties  on  dlks,  calicoes,  linens,  and  stufis,  to  provide  proper  seals  or 
stampsof  another  kind  for  marking  such  silks,  &c.  and  enacted,  that  if  any  person  should 
counterfeit  or  forge  any  stamp  or  seal,  provided  or  made  "  in  pursuance  of  that  act,** 
or  counterfeit  the  impression  of  the  same,  upon  any  of  the  commodities  ^  chai^geable 
by  that  act,  thereby  to  defraud  the  crown  of  the  duties  thereby  granted,  the  o&nder 
should  be  guilty  of  a  capital  felony ;  and  furth^,  that  if  any  person  should,  during  the 
continuance  of  the  act,  sell  any  printed,   painted,  stainra,  or  dyed  silks,  calicoes, 
linens,  or  other  stu^,  with  a  counterfeit  stamp,  knowing  the  same  to  be  counterfeited, 
with  intent  to  defraud  the  crown,  such  offender  should  forfeit  100/.,  and  stand  in  the 
pilloiy  for  two  hours."* —  13.  The  st.  15  G«5.  c.  56,  s,  5.,  reciting  the  10  Ann.  c  19.». 
12  Ann.  St.  2.  c.  9.,  3  G.  1.  c.  7.  s.  1.  and  6  G.  1.  c.  4.  s.  1.  and  redting  that  doubts 
had  arisen,  whether  persons  counterfeiting  or  forj^g  any  stamp  or  seal  to  vesemble  any 
stamp  or  seal,  renewed  or  altered  by  the  commissioners  of  excise,  in  pursuance  of  the 
authority  of  the  said  act  of  the  twelftii  year  of  Queen  Anne,  or  counterfeidng  or  re- 
•embUng  the  impression  of  such  renewed,  or  dtered  stamp  or  seel,  are  subject  to  the 
penalties  and  pams  of  death,  in  the  qaid  acts  enacted  and  declared ;  and  evil-minded 
persons  had  thereby  been  encouraged  to  counterfeit  such  renewed  and  altered  stamps 
and  seals ;  for  obviating  all  such  doubts  enacts,  **  that  if  any  person  or  persons  what-c 
soever  shall,  at  any  time  or  times  hereafter,  counterfl^t  or  forge  any  stamp  or  seal  al* 
ready  provided  by  the  said  commisdoners,  or  which  shall  hereafter  be  by  them  provided, 
renewed,  or  altered,  or  shall  counterfeit  or  resemble  the  impression  of  tne  same, 
upon  any  of  the  said  commodities  chargeable  by  the  said  acts,  tnereby  to  defraud  his 
majesty,  his  heirs,  or  successors,  of  any  of  the  said  duties  thereby  granted,"  then  every 
tucn  person  so  offending  shall  be  adjudged  a  felon,  and  shall  suffer  death  without 
clergy.  — 14.  Subsequent  statutes,  relating  to  the  duties  of  the  customs  and  excise,, 
have  contained  similar  provisions,  either  by  re-enactment,  qs.  in  27  G.  3.  c.  31.  s.  13, 
24.  or  by  express  reference,  as  in  43  G.  3.  c^  69.  s.  4.    2  Russdl,  l57l.-«-  15.  As  to 
the  cases  on  the conttnurHon  qf  these  acts:  «r—  see  a  case  raising  a  question  upon  the 
words  **  intent  to  use"  in  the  st.  12  G.  3.  c.  48.     1  Leach,  383.  -r- 16.  See  a  case  on  the 
construction  of  the  words  "  any  pi^>er  liable  to  the  said  duties,"  in  the  st.  23  G.  3.. 
c  49.  s.  20..     1  Leach,  352.   2  Efast,  P.O.   c.  19.  s.  19.  p.893.-<-  17..  The  words. 
^  duties  of  excise,"  and  *  duties  under  the  management  of  the  commissioners  of  excise,*^ 
held  to  be  synonymous.    2  East,  P.  C.  o.  19.  s.  19.  p.  895.  -^18.  On  an  indictment  on 
the  statutes,  12  G.  2.  c.  26.  s.  8.,  31  G.  2.  c.  32.  s.  14.,  and  24  G.  3.  c.  53.  s.  16.  for- 
removing  from  one  silver  knee-buckle  to  another  silver  knee-buckle  certain  stamps,, 
marks,  and  impressions ;  to  wit,  .the  king^s  head,  and  the  lion  rampant,  with  intent  to- 
defraud  the  king,  against  the  statute.  Sec,  on  producing  the  silver  knee-buckle  in  evi- 
dence^ it  appeared  tnat  the  mark  was  a  Hon  passant,  instead  of  a  lion  rampant ;  and 
the  court  held  the  variance  fatal.     1  Leach,  416.^^  19.  The  engraving  a  counterfeit- 
stamp,  similar  in  some  parts,  though  dissunilar  in  others  to  the  l^a)  stamp,  cutting 
out  tne  dissimilar  parts,  concealing  the  space  from  wh^ice  the  dissimilar  parts  were  cut 
out,  and  then  uttering  the  similar  parts  as  a  genuine  stamp ;  was  holden  to  amount  to  a. 
foiger^  and  guilty  uttering.     2  Leach,  1048.      4  Taunt.  300.  —  20.  It  is  sufficient 
in  an  mdictment  ror  forging  a  stamp,  to  describe  the  stamp  as  a  stamp  provided  and 
used  in  pursuance  of  a  certain  act  of  parKament.    llud. 
VI.  Official  Papers^  Secitritiet  ttnd  Documents 

1.  By  the  stat.  32  Geo.  2.  c  14.  the  receiver  of  the  prefines  at  the  alienation  office 
was  directed  to  receive  the  post-fine  at  the  same  time  to  every  writ  of  covenant  sued 
out  for  the  passing  of  fines  in  the  common  pleas,  and  to  indorse  the  receipt  of  the  same 
thereon,  with  his  name  and  mack  of  office.  The  ninth  section  then  enacted,  that  if 
any  person  should  make,  forgcL  or  counterfdt,  or  cause  or  procure,  &c  the  maik  or  hand 
of  snch  recdver,  whereby  such  recdver  or  any  other  person  or  persons  should  or  might 
be  defrauded,  or  su£fer  any  loss  thereby,  every  person  bonvictedfof  such  offence  should 
be  deemed  guilty  of  fekmy,  and  suffer  death  witnout  benefit  of  clergy.  The  more  recent 
Stat.  52  Geo.  3.  c.  143.  s.  5.  enacts, "  that  Jif  any  person  shall  make  forge  or  counterfeit, 
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•r  cause  or  procure  to  be  made,  forged  or  counterfeited,  the  mark  or  hand  of  the  re- 
corer  of  the  prefines  at  the  alienation  office,  upon  any  writ  of  covenant,  whereby  such 
receiver  or  any  other  person  shall  or  may  be  defrauded,  or  suffer  any  loss  thereby; 
every  person  so  offending  shall  be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  a 
felon  without  benefit  of  clei^.'*  —  2.  The  statute  42  Geo.  3.  c  il6.  consolidated  the 
former  acts  for  the  redemption  and  sale  of  the  land  tax ;  and  it  enacted  (by  s.  194.) 
**  that  if  any  person  shall  foige,  counterfeit,  or  alter,  or  cause,  or  procure  to  be  forged, 
counterfeited,  or  altered,  or  knowingly  or  wilfully  act  or  assist  in  the  forging,  coun- 
terfeiting, or  altering  any  contract  or  contracts  for  the  redemption  or  sale  of  any  land 
tax,  or  any  assignment  or  assignments  of  any  such  land  tax,  or  of  any  such  contract  or 
contracts,  or  of  any  portion  oi  land  tax  therein  comprised,  or  any  certificate  or  certifi- 
Gates  of  the  conunissioners  of  land  tax  or  of  supply,  or  of  any  chief  magistrate  authorised 
by  this  act  to  make  out  such  certificate  or  certificates,  or  of  the  surveyor-general  of  the 
land  revenue  of  the  crown,  or  of  the  duchy  of  Cornwall,  or  any  certificate  or  certifi- 
cates, receipt  or  receipts,  of  the  cashier  or  cashiers  of  the  governor  and  company  of  the 
Bank  of  Eneland,  or  any  certificate  or  certificates,  or  attested  copy  of  any  certificate  or 
certificates  qM^ected  by  this  act  to  be  made  out  by  the  proper  officer,  or  shall  wilfully 
ddiver  or  produce  to  any  person  or  person^i  acting  under  uie  authority  of  this  act,,  or 
shall  utter  any  such  forged,  counterfeited,  or  altered  contract  or  contracts,  assignment 
or  assignments,  certificate  or  certificates,  receipt  or  receipts,  knowing  the  same  to  be 
fargedf  counterfeited  or  altered,  with  intent  to  defiraud  nis  majesty,  his  heirs^  &c.  or 
any  body  or  bodies  politic  or  corporate,  or  company  or  other  person  or  persons  whom- 
soever," then  and  in  every  such  case,  all  and  every  person  or  persons  so  ofiending  shall 
be  adjudged  guilty  of  felony,  without  benefit  of  clerg^y.  The  statute  52  Geo.  3.  c.  14J. 
s.  6.  enacts  ^  Uiat  if  any  person  shall  forge,  counterfeit  or  alter,,  or  cause  or  procure  to 
be  forged,  counterfdted.  or  altered,  or  knowingly  or  wilfiilly  act  or  assist  in  the  forging, 
countmeitiDg  or  altering  any  contract,  assignment,  certifioite,  receipt  or  attested  copy 
of  any  certi&ate  made  out  or  purporting  to  be  made  out  by  any.  person  or  persoiu 
authorised  to  make  out  the  same  by  any  act  of  ptfliament  touching  the  redemption  or 
sale  of  the  land  tax,  or  of  any  part  thereof;  or  if  any  person  sh^  v^ully  utter  any 
such  forged,  counterfeited  or  altered  contract,  assignment,  certificate,  receipt  or 
attested  copy  of  certificate,  knowing  the  same  to  be  foiged,  counterfeited  or  altered, 
with  intent  to  defraud  his  majesty,  his  heirs  or  successors,  or  any  body  or  bodies  po- 
litic or  corporate,  or  other  person  or  persons;"  every  person  so  of^ding  shall  be 
adjudged  guilty  of  felony  without  benefit  of  cler^.  -—  3.  The  statute  23  Geo.  3.  c.  70. 
8.  9.  made  the  lorgery  ot  excise  permits,  &c.  a  capital  felony :  and  a  clause  nearly  similar 
is  contained  in  the  recent  statute  of  52  Geo.  3.  c.  143.  s.  9.  which  enacts,  that  if  any 
person  not  bang  authorised  shall  make,  &c.  or  knowingly  have  in  possession,  without 
lawful  excuse,  any  frame.  Sec.  for  the  making  of  paper,  with  the  words  ^^  exdse  office" 
visible  in  the  substance  of  such  paper,  or  shall  make,  &c.  any  paper  in  the  substance  of 
which  the  words  **  excise  office"  shall  be  visible ;  or  shall  cause  or  procure  the  said 
words  **  excise  office"  to  appear  visible  in  the  substance  of  any  paper  whatever;  or 
a  any  person  (not  being  lawfully  appointed  or  authorized  so  to  do,),  **  shall  engrave, 
cast,  cut  or  noake,  or  shall  cause  or  procure  to  be  engraven, .  cast,  cut  or  made, 
any  mark,  stamp  or  device,  in  imitation  of  or  to  resemble  any  mark,  stamp  or  device 
made  or  used  by  the  direction  of  the  commissioners  of  excise  in  England  or  Scotland, 
or  the  major  part  of  them  respectively,  for  the  purpose  of  printing,  stamj^ing  or  marking 
of  any  paper  to  be  used  as  for  a  permit  or  permits  to  accompany  any  exds^le  commo- 
dity or  commodities  removing  or  removed  from  one  part  of  Great  Britain  to  any  other 
part  thereof  in  pursuance  of  the  directions  of  any  of  the  several  statutes  requiring  such 
pennit;"  every  person  so  offending  shall  be  adjudged  guilty  of  felony  without  benefit 
of  clergy.  —  4.  The  tenth  section  of  the  statute  52  Geo.  3.  c.  143.  enacts,  "  that  if  any 
person  shall,  with  intent  to  defiraud  his  majesty,  falsely  make,  foi^  counterfeit  or  alter, 
or  cause  or  procure  to  be  fidsely  made,  forged,  counterfeited  or  altered,  or  willingly 
assist  in  wisely  making,  forging,  coimterfeitmg  or  altering  any  debenture,  or  any  certi- 
ficate for  the  payment  or  return  of  any  money,  or  any  part  of  any  such  debenture  or 
certificate,  or  any  signature  thereon,  in  any  case  in  whieh  such  debenture  or  certificate 
is  by  any  act  or  acts  of  parliament  relating  to  the  duties  of  customs  or  excise  required 
or  mrected  to  be  given  or  granted ;  or  uiall  wilfiilly,  with  such  intent  as  aforesaid, 
utter,  publish  or  make  use  of  any  such  debenture  or  certificate,  or  part  thereof  so 
bdqg  wholly  or  in  part  falsely  made,  forged,  counterfeited  or  altered ;"  every  person 
so  offending,  shall  be  adjudged  guilty  ot  fielony  without  benefit  of  clergy.  —  5.  The 
statute  46  Geo.  3.  c.  75.  s.  8.  enacts^  **  tliat  if  any  person  or  persons  shall  knowingly 
and  wilfully  forge  or  counterfeit,  or  canse  or  procure  to  be  forged  or  counterfeited,  or 
knowingly  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name  or  hand^ 
writing  of  the  receiver-general  of  the  excis^e  lor  the  tune  being,  or  of  the  comptroller 
of  the  cash  of  the  exdse,  or  the  person  or  persons  duly  authorised  as  aforesaid,  to  any 
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draft,  Instniment,  or  writing  whatsoever,  for  or  in  order  to  the  receiving  or  obCaniing^ 
any  of  the  money  in  the  hands  or  custody  of  the  governor  and  company  of  the  Bank  ot 
England,  on  account  of  the  receiver-general  of  the  excise,  or  shall  foige  or  counterfeit, 
or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  aet  or 
assist  in  the  foijging  or  counterfeiting  any  draft,  instrument,  or  writing  in  form  of 
a  draft,  made  by  such  receiver-general,  or  the  person  or  persons  authorised  as  afore- 
said, or  shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged  or  counterfeited, 
with  an  intention  to  defraud  any  person  whomsoever;'^  every  person  so  ofiending, 
shall  be  guilty  of  felony  without  benefit  of  clergy.  —  6.  The  statute  of  46  Geo.  9.  c.  76. 
s.  9.  enacts,  **  that  if  any  person  or  persons  shall  knowingly  and  wilfhlly  foige  or 
counterfeit  or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  and  wufiilly 
act  or  assist  in  forcing  or  counterfeiting  the  name  or  handwriting  of  the  receiver-gene- 
ral of  the  stamp  chities  for  the  time  bemg,  or  of  his  clerk,  or  of  either  of  the  commi** 
fiioners  ,of  stamps,  to  any  draft,  instrument,  or  writing  whatsoever,  for  or  in  order  to 
the  receiving  or  obtaining  any  of  the  money  in  the  hands  or  custody  of  the  governor 
and  company  of  the  Bank  of  England,  on  account  of  the  receiver-general  of  the  stamp 
duties,  or  smill  forge  or  counterreit,  or  cause  or  procure  to  be  forced  or  counteriehec^ 
or  knowin^^  and  wilfully  act  or  assist  in  the  foigmg  or  counterfeitmg  any  draft,  instru- 
ment, or  writing  in  fbrm  of  a  draft,  made  by  such  receiver-general  or  his  clerk,  or  shall 
utter  or  pubUsh  any  such,  knowing  the  same  to  be  forged  or  counterfeited,  with  an 
intention  to  defraud  any  person  whomsoever;"  every  person  so  offending  shall  be  guilty 
of  felony  without  benefit  of  clergy.  —  7.  A  provision  of  a  similar  kind  is  contained  in 
the  statute  46  Geo.  3,  c.  150.  s.  lo.  with  respect  to  the  forging  the  name  or  handwriting 
of  the  receiver-general  of  the  customs,  or  tne  supervisor  of  his  receipts,  &c.    It  enacts, 
"  that  if  any  person  or  persons  shall  knowii^iy  and  wilfully  foive  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeitecC  or  knowinglv  and  wUfiilly  act  or  assist 
in  forgiiiff  or  counterfeiting,  the  name  or  handwriting  of  the  receiver-general  of  the 
customs  for  the  time  being,  or  of  the  supervisor  of  the  receiver-ceneral^  receipts  and 
payments,  or  the  person  or  persons  duty  authorised  as  aforesaid,  to  any  draf^  instn^* 
ment,  or  writing  whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  of  the 
money  in  the  hands  or  custody  of  the  eovemor  and  company  of  the  Bank  of  Eiip;land, 
on  account  of  the  receiver-genera]  oi  the  customs,  or  shall  foige  or  counterfeit,  or 
cause  or  procure  to  be  forged  or  counterfeited,  or  knowingly  and  wilfully  act  or 
assist  in  tne  foraging  or  counterfeiting,  any  draf^  instrument,  or  writing  in  form  of  a 
draft,  made  by  such  receiver-general,  or  the  person  or  persons  authorised  as  aforesaid,, 
or  shall  utter  and  publish  any  such,  knowing  the  same  to  be  foiged  or  counterfeited, 
with  an  intention  to  defraud  any  person  whomsoever  :"^  every  such  person  so  offencBng 
shall  be  guilty  of  felony  without  benefit  of  clergy.  —  8.  The  foig^ig  or  counterfdtine 
of  exchequer  bOts  has  been  usually  made  a  capital  felony  by  the  several  statutes  passed 
to  authorize  the  issuing  of  those  securities.    The  48  Geo.  5.  c.  1.  s.  9.  enacts,  ''that  if 
any  person  or  per^ns  shall  forge  or  counterfeit  any  exchequer  bill,  or  any  indorsement 
or  writing  thereupon  or  therein,  or  tender  in  payment  any  such  foiled  or  counterfeited 
bill,  or  any  exchequer  bill  with  such  counterfeit  indorsement  or  writing  thereon,  or 
shall  demand  to  have  such  counterfeit  bill,  or  any  excheouer  biU  with  such  count^eit 
indorsement  or  writing  thereupon  or  t&erein,  exdianged  tor  ready  money  or  for  another 
exchequer  bill,  by  any  person  or  persons,  body  or  homes  politic  or  corporate,  who  shall 
be  obliged  or  required  to  exchange  the  same,  or  by  any  other  person  or  persons  what- 
soever, Knowing  the  bill  so  tendered  in  payment,  or  demanded  to  be  exchanged,  or  the 
indorsement  or  writing  thereupon  or  therdn  to  be  foiged  or  counterfeited,  and  with 
intent  to  defiraud  his  majesty,  his  heirs,  &c  or  the  persons  to  be  ^pointed  ^  pay  off* 
the  same,  or  any  of  them,  or  to  pay  any  interest  thereupon,  or  the  person  or  persons, . 
body  or  bodies  politic  or  corporate,  who  shdl  contract  to  circulate,  or  exchange  the 
same,  or  any  of^them,  or  any  other  person  or  persons,  body  or  bodies  poUtic  or  corpo- 
rate ;*'^  every  person  so  oflfending  shall  "be  adjudged  a  felon,  without  benefit  of  dei^. 
This  statute  has  generally  been  extended  to  subsequent  act^  authorising  a  further  issue 
of  exchequer  bilb  }  as  in  the  51  Geo.  3.  c  15.,  the  first  section  of  which  authorises  the 
issue  in  the  same  manner,  form,  &c.  as  enacted  and  prescribed  in  the  48  Geo.  3. 
c.  1.:   and  die  second  section  enacts,  ''that  all  and  every  the  clauses,  provisoes, 
powers,  privileges,   advantages,  penalties,  forfeitures  and  disabilities,   contained  in 
the  said  last-mentioned  act,  shall  be  applied  and  extended  to  the  exchequer  bills 
to  be  made  in  pursuance  of  this  act,  as  fully  and  effectually  to  all  intents  and 
purposes,  as  if  the  said  several  clauses  or  provisoes  had  been  particulariy  repeated 
and  re-enacted  in  the  body  of  this  act." — 9.  The  statutes  authorising  issues  of  ex- 
chequer bills  fre^ently  also  contain  a  clause  rdatine  to  the  forging,  &c.  of  the  cer- 
tificates or  receipts  therein  mentioned.    Thus  by  the  51  G.  5.  c.  15.  s.  71.  *•  if  any 
person  or  persons  shall  forge,  counterfeit  or  alter,  or  cause  or  procure  to  be  forged,, 
.counterfeited  or  altered,  or  knowingly  or  willingly  act  or  assist  in  the  foigb^,  counter^ 
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hitiaf  or  altenng  any  cerdficste  or  cerdficates  of  the  said  comiiuBsioiiers  by  thb  act 
appointed  as  aforesaid,  or  anj  of  them,  or  any  receipt  or  receipts  to  be  siven  by  the 
cashier  or  cashiers  of  the  Bank  of  England,  in  pursuance  of  this  act ;  or  snail  wilfully 
delirer  to  the  auditor  of  the  receipt  of  his  majesty's  exchequer  for  Uie  time  bdn^  or 
to  any  officer  i^ipointed  by  him,  or  to  the  said  commissioners  by  this  act  appomted 
or  any  of  them,  or  to  any  officer  or  officers  i^pointed  by  them  or  any  of  them  in  the 
execution  of  the  powers  of  this  act ;  or  shall  utter  any  such  forged,  counterfeited  or 
altered  certificate  or  certificates,  receipt  orTecdpts,  knowing  the  same  to  be  forged, 
oonnterfeited  or  altered,  with  intent  to  defiraud  his  majesty,  his  heirs,  &c.  or  any  lK>dy 
or  bodies  politic  or  corporate,  or  any  person  whomsoever;*'  in  every  such  case,  every 
person  so  ofiendins  shall  be  adjudged  guilty  of  felony,  without  benefit  of  clergy. — 
10.  The  statutes  uso  occasionally  passed  in  order  to  grant  annuities  for  the  dischai^ 
of  certain  exchequer  bills,  make  the  forging  of  the  certificates,  &c.  therein  mentioned 
capital  offences :  as  the  50  6.  3.  c.  23.  s.  II.,  £9  G.  3.  c  41.  s.  S6.,  and  the  late  sta- 
tute 58  G.  3.  c.  S3,  s.  38. — 11.  The  statute  24  G.  3.  sess.  2.  c  37.  s.  9.  made  the 
forging  of  franks  a  felony  punishable  by  transportation  for  seven  years;  and  «  clause 
precisely  similar  is  contained  in  the  later  statute  42  G.  3.  c.  63,  s.  14.  which  enacts, 
^  that  if  any  person  whatsoever  shall  forge  or  counterfeit  the  handwriting  of  any 
person  whatsoever  in  the  superscription  of  any  letter  or  packet  to  be  sent  by  the  post, 
in  order  to  avoid  the  payment  of  the  duty  ot  postage,  or  shall  foige,  counterfeit,  or 
alter,  or  shall  procure  to  be  foiged,  counterfeited,  or  altered,  the  date  upon  the  super- 
scription of  any  such  letter  or  packet,  or  shall  write  and  send  by  the  post,  or  cause  to 
be  written  and  sent  by  the  post,  any  letter  or  packet,  the  superscription  or  cover 
whereof  shall  be  forged  or  counterfeited,  or  the  date  upon  such  superscription  or 
cover  altered^  in  order  to  avoid  the  payment  of  the  duty  of  postage,  knowing  the 
same  to  be  forj^ed,  counterfeited,  or  futered;"   every  person  so  o&nding  shul  be 
deemed  guilty  ot  felony,  and  shall  be  transported  for  seven  years. — 12.  The  forgixi^ 
of  the  post-office  mark,  for  the  purpose  ot  avoiding  the  payment  of  the  postage,  is 
punishable  as  a  misdemeanor.    The  statute  54  G.  3.  c.  169.  s.  14.  enacts,  "  that  if 
any  person  shall  forge  or  counterfeit,  or  cause  to  be  forged  or  counterfeited  any 
stamp,  mark  of  postage  or  designation  upon  any  letter  hereby  authorised  to  be  so 
ftamped,  maiked  or  designated,  with  intent  to  avoid  the  payment  of  the  rate  of  post- 
age herriyy  imposed,"  each  and  every  person  and  persons  so  offending  shall  be  deemed 
to  be  guilty  ota  misdemeanor,  to  be  punished  by  fine  and  imprisonment,  and  thsut  such 
offence,  if  committed  within  Great  Britain,  shall  be  enquired  of,  tried,  &c.  dther  within 
the  dty  of  London,  or  where  the  offence  shall  be  committed.    The  statute  55  G.  3. 
c  103.  which  was  passed  for  ^e  purpose  of  r^^ulating  the  postage  of  ship^etters  to 
and  firom  Ireland,  contains  a  similar  enactment  as  to  letters  thereby  authorised  to  be 
marked,  except  as  to  the  provision  for  Uie  place  in  which  the  misdemeanor  is  to  be 
tried.  — 13.  The  forging  the  name  or  handwridng  of  the  receiver-general  of  the  post- 
office,  or  his  clerk,  or  persons  daly  authorised  by  him,  to  anydim,  instrument  Sec, 
has  been  made  the  subject  of  espeoal  legislative  enactment.    The  46  G,'5.  c.  83.  s.  9. 
enacts,  **  that  if  any  person  or  persons  wall  knowingly  and  wilfully  forge  or  counter- 
fieit,  or  cruise  or  procure  to  be  forged  or  counterfeited,  or  knowinsly  and  wilfiilly  act 
or  assist  in  forging  or  counterfddng  the  name  or  handwritixw  of  me  receiver-general 
of  the  post-office  for  the  time  being,  or  hk  clerk,  to  any  dra^  instrument,  or  writing 
whatsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money  in  the 
hands  or  custody  of  the  governor  and  company  of  the  Buik  of  England,  on  account 
of  the  receiver-general  of  the  post-office,  or  shall  forge  or  counterfeit,  or  cause  or  pro- 
cure to  be  foiged  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in  the 
fbrang  or  counterfeiting  any  draf^  instrument,  or  writing  in  form  of  a  draf^  made  by 
msca  receiver-general  or  his  d^uty,  or  shall  utter  or  publish  any  such,  knowing  the 
tame  to  be  forged  or  counterteited,  with  an  intention  to  defraud  any  person  whom- 
soever, or  any  corporation;"  every  such  person  so  offending  shall  be  guilty  of  felony, 
without  benefit  of  clergy.    The  47  G.  3.  sess.  2.  c  59   after  reciting  the  former  act, 
and  providing  that  any  person  duly  authorised  by  the  receiver-general,  and  approved 
of  by  the  postmaster-genefal,  may  receive  any  monies,  make  any  payments,  sign  any 
drafb,  instruments,  &c.  enacte,  (s.  3.)  **  that  if  any  person  or  persons  shall  knowin^y 
and  wilfully  forge  or  counterfeit,  or  cause  or  procure  to  be  foiged  or  counterfeited, 
or  knowin^y  and  wilfully  act  or  assist  in  forging  or  counterfeiting  the  name  or  hand- 
writing  of  any  person  or  persons  duly  authorised  by  the  receiver-general  of  the  post- 
office  to  draw  an^  sudi  drafb,  instruments,  or  writings  as  aforesaid,  to  any  draf^ 
instrument,  or  wnting  whatsoever,  for  or  in  order  to  tiie  receiving  or  obtaining  any 
of  the  money  in  the  hands  or  custody  of  the  governor  and  company  of  the  Bank  of 
England,  on  account  of  the  receiver-general  of  the  post-office,  or  shall  forge  or  coun- 
terfeit, or  cause  or  procure  to  be  foiged  or  counterfeited,  or  knowingly  And  wilfully 
aid  or  assbt  in  the  forging  or  counterfeiting,  any  drafl,  instrument,  or  writing,  in  form 
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of  a  draft,  made  by  any  nich  penon,  or  fhall  utter  or  poUisfa  any  aacb,  fcoowiqa  tie 
^fm^  to  be  forged  or  counterfeited,  with  an  intention  to  defraud  any  penon  wfaoor 
foerer   or  any  corporation;"  every  fuch  penon  so  oflfending  shall  be  adjudged  to  be 
miilty  of  fdony,  without  benefit  of  clergy.—  14.  The  statute  1  G.  1.  stat.  2.  c  2&  s.  & 
enacts, '  that  every  person  or  persons  who  shall  counterfeit  the  hands  of  the  treasurer, 
comptroller,  surveyor,  clerk  of  the  acts,  or  of  the  commissionen  of  the  navy,  or  any 
of  them,  or  the  hand  or  hands  of  the  signing  or  vouching  officers  of  his  majesty's  navy, 
«bins  or  yards,  or  the  hand  or  hands  ctf  any  one  or  more  of  them,  to  any  bill,  ticket 
CHTOther  papers,  by  virtue  whereof  his  majert/s  naval  treasure  is  or  may  be  paid  or 
i&posed  of,  or  shall  knowin^y  produce  any  such  counterfeit  ticket,  bill  or  other 
Mier*"  every  such  penon  so  offending  shall  be  committed  to  prison  by  the  said 
omun  or  commissioners,  or  any  one  of  them,  until  he  shall  find  surety  to  appear  at 
the  next  general  asdses,  or  quarter  sessions  of  the  peace,  for  the  county.  Set,  where 
•uch  offender  shall  beso  committed  to  prison,  to  be  there  proceeded  against  accord- 
ins  to  law.—  15.  The  making  or  giving  a  fidse  certificate,  &c  upon  the  sale  or  dis- 
dmI  of  naval  stores,  is  subjected  to  a  pecumary  fine  of  ^OOL  by  the  statute  39  & 
40G  5  c  89.  s.  26.  — 16.  The  statute  53  G.  3.  c  151.  s.  12.  rebites  to  the  forgiiig,&c. 
the  name  or  hand  of  the  registrar  of  the  court  of  admiralty,  or  of  appeals  for  prizes, 
or  of  the  cashien  of  the  bank.  Sec  to  any  certificate  or  writing,  for  the  purpose  of 
obtaining  any  of  the  money  or  effects  of  the  suiton  in  those  courts.    It  enacts  « that 
if  any  pSron  or  persons  shall  forge  or  counterfeit,  or  procure  to  be  forged  or  counter^ 
felted,  OTvnllingly  act  or  assbt  in  the  forging  or  counterfeiting,  the  name  or  hand  of  the 
iMdreristrar  for  the  time  being  of  the  hiih  court  of  admiralty  or  high  court  of  ap- 
neals  for  prizes,  or  his  deputy,  or  any  ot  the  cashien  of  the  said  governor  and  oom- 
D^  of  the  Bank  of  Enjpand,  to  any  certificate,  entry,  indorsement,  declaration  of 
tmt.  note,  direction,  authority,  instrument,  or  writing  whaterer,  for  or  in  order  to 
Che  recdving  or  obtaining  any  of  the  money  or  dfects  of  any  of  the  smton  of  the  said 
courts  or  eittier  of  them,  or  shall  forge  or  counterfeit,  or  procure  to  be  foirod  or 
counterfeited,  or  willingly  act  or  assist  in  forging  or  counterfeitmg  any  certificate, 
entry   indorsement,  dedaration  of  trust,  note,  direction,  autiionty,  mstrunumt,  or 
wri&.  made  by  such  r^trar  or  his  deputy,  or  any  of  die  cashien  of  die  said  gover- 
nor  and  company  of  theBank  of  England,  or  shall  utter  or  publish  any  such,  knowmg 
the  same  to  be  forged  or  counterfeited,  witii  intention  to  defiaud  any  perwn  what- 
soever  then  every  such  person  and  persons  so  oflfendmg  (being  therec^  lawfully  con- 
victed) shaU  be  and  b  hereby  declared  and  adjudged  to  be  guilty  of  fdony."— 17.  By 
the  statute  46  G.  3.  c.  45.  s.  9.  the  foi^ging  die  hand  of  die  treasurer  of  die  ordnance, 
Ac  was  made  a  capital  offence.    It  enacts, «  that  if  any  person  or  persons  shall  know- 
inidy  and  wilfiillytorgc  or  counterfeit,  or  cause  or  procure  to  be  foraed  or  counter- 
iSted.  or  knowingly  and  wUfiiUy  act  or  assist  in  foiling  or  counterfeiting  die  name 
or  hand  of  the  treasurer  of  the  ordnance  for  the  tune  bemg,  or  his  deputy,  or  the 
Derson  or  persons  duly  audiorised  as  aforesaid,  to  any  draft,  instrument,  or  writing 
v^atsoever,  for  or  in  order  to  the  receiving  or  obtaining  any  of  the  money  m  the 
hands  or  custody  of  the  governor  and  company  of  the  Bank  of  England,  on  account 
of  the  treasurer  of  the  ordnance ;  or  shall  foi«e  or  counterfeit,  or  cause  or  procure  to 
be  fonred  or  counterfdted,  or  knowingly  and:  wilfuUy  act  or  assist  m  die  foigmg  or 
countcrfeitinir  any  draft,  instiiunent,  or  writing  in  form  of  a  drafl^  made  by  sudi 
treasurer  of  die  ordnance  or  hb  deputy,  or  die  person  or  penons  audionsed  as  afore- 
said, or  shaU  utter  or  publish  any  such,  knowmg  die  same  to  be  forged  or  counter- 
feited, widi  an  intention  to  defiraud  any  person  whomsoever/'  everv  sudi  personso 
offencting  shall  be  adjudged  to  be  guUty  of  fdony  widiout  benefit  of  ders^ -- 18.  The 
stiitiite  54  G.  3.  c.  151.  s.  16.  mdtes  die  forguig,  &c.  die  name  or  hand  of  die  agent- 
ircnml  for  volunteen  and  locd  miUtia  an  offence  hable  to  capital  punishment.    It 
Sacts,  •*  that  if  any  person  or  perwns  shdl  knowingly  and  wilfully  forge  or  counter^ 
(at  or  cause  or  procure  to  be  forged  or  counterfeited,  or  knowmgly  or  wilfidly  act 
or  usbt  m  forring  or  counterfdting  die  name  or  hand  of  the  agcnt-generd  for  die 
time  bcang,  or  hw  deputy,  or  the  person  or  penons  duly  authorised  as  aforesaid,  to 
any  Wlof  exdiange,  acceptance,  draft,  or  mstrument  m  wnting whatsoever,  for  or 
b^^)rdcr  to  die  rw«iving  or  obtaining  any  of  die  money  m  die  hands  or  custody  of 
£e  gov^or  and  company  of  the  Bank  of  England,  on  account  of  die  said  agents 
ireneral:  and  shall  forge  or  counterfdt^  or  cause  or  procure  to  be  forged  or  oounter- 
fSted,  ir  knowingly  and  wilfiilly  act  or  assbt  in  tlic  foijgmc  or  cpume^ting  any 
billof  exchange,  acceptance,  draft,  instrument,  or  wnling  m  form  of  a  draft,  made  by 
Budi  agcntisenend  o7hb  deputy,  or  die  person  or  penons  authorised  as  aforesaid; 
ofdiiSutter  or  publbh  any  such,  knowing  the  same  to  be  forwed  or  countCTfeited, 
widi  an  urtention  to  defiraud  any  person  whomsoev.er ;"  every  such  pCTson  so  oflendmg 
shdl  be  adjudged  guUty  of  felony  without  benefit  of  clCTgy.-- 19.  Foijgcrv  and  false 
penonation  for  the  purposeof  obtaining  prize-money,  pay,  &c  of  persons  m  the  navd  or 
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iMuiiie  senrices,  have,  firom  time  to  time  been  made  capital  offences  by  a  variety  of 
statutes.  The  recent  statute  57  G.  3.  c.  127.  s.  4.  enacts,  ''.that,  in  order  to  bring  mto 
<me  act  the  several  provisions  made  for  the  prevention  and  punishment  of  the  crimes 
of  personation  and  forseiy  for  the  purpose  of  obtaining  pnze-money ;  if  any  penon 
or  persons  shall  willingly  or  knowingly  personate  or  falsely  assume,  or  cause  or  pro- 
cure any  other  person  to  personate  or  ndsely  assume  the  name  or  character  of  any 
commissioned  omcer,  warrant  or  petty  officer,  or  seaman,  or  any  commissioned  or 
non-commissioned  officer  of  marines  or  marine,  or  any  other  person  entitled  or  sup- 
posed to  be  entitled  to  any  wages,  pay,  prize-money,  bounty-money,  pension-money, 
or  other  allowances  of  money  for  or  in  respect  of  services  performed  or  supposed  to 
have  been  performed  on  board  of  any  ship  or  vessel  of  his  majesty,  his  heirs,  &c.  or 
tiie  wife,  widow,  executor,  or  administrator,  relation,  or  creditor  of  any  such  officer, 
aiwman,  or  other  person  as  aforesaid,  in  order  to  recave  any  waees,  pay,  prize-money, 
bounty-money,  pension-money,  or  other  allowances  of  money  due  or  supposed  to  be 
due  ior  or  in  respect  of  the  services  of  any  such  officer,  seaman,  manne,  or  other 
pmon  as  aforesaid,  performed  or  supposed  to  have  been  performed  on  board  of  any 
ahip  or  vessel  of  his  majesty,  his  heirs,  &c.  or  shall  falsely  make,  forge,  counterfeit 
or  alter,  or  cause  or  procure  to  be  falsely  made,  forged,  counterfeited  or  altered,  or 
willingly  act  or  assbt  m  the  false  making,  fomng,  counterfeiting  or  altering  any  letter 
of  attorney,  order,  bill,  ticket,  certificate  of  service,  or  other  certificate  whatsoever, 
vsngnment,  last  will,  or  other  power  or  authority  whatsoever  in  order  to  recdve 
or  to  enid)le  any  other  person  to  receive  any  wages,  pay,  prize-money,  bounty- 
money,  pennon-money,  or  other  allowances  of  money  due  or  supposed  to  be  due  for 
or  in  respect  of  the  services  of  any  such  officer,  seaman,  manne,  or  other  person 
as  aforesaid,  performed  or  supposed  to  have  been  performed  on  board  of  any  ship  or 
ressel  of  hu  majesty,  his  heirs,  &c.  with  intention  to  definud  any  person  or  per- 
aonsy  bodv  or  bodies  politic  or  corporate  whatsoever;  or  shall  utter  or  publish  as 
true,  or  shidl  aid  or  assist  in  uttering  or  publishing  as  true,  any  false,  forged,  coun- 
terfeited, or  altered  letter  of  attorney,  order,  bill,  ticket,  certificate  of  service,  or 
other  certificate  whatsoever,  assignment,  last  will  or  other  power  or  authority  what- 
aoerer,  in  order  to  receive  any  wages,  pay,  prize-money,  bounty-money,  pension- 
inoney,  or  other  allowances  of  money  due  or  supposed  to  be  due  for  or  in  respect 
of  the  services  of  any  such  officer,  seaman,  marin^  or  other  person  as  aforesaid,  per- 
formed or  supposed  to  have  been  performed  on  board  of  any  ship  or  vessel  of^  his 
majesty,  his  neirs,  &c  with  intention  to  defraud  any  penon  or  persons,  body  or 
bodies  politic  or  corporate  whatsoever,  knowing  the  same  to  be  false,  foigcd,  coun- 
terfetted  or  altered ;  or  shall  willin^y  and  knowingly  take  a  false  oath  to  obtain  the 
probate  of  any  will  or  wiUs,  or  to  obtain  letters  of  aoministration,  in  order  to  receive 
or  to  enable  any  other  person  to  receive  any  wages,  pay,  prize-money,  bounty- 
money,  pension-money,  or  other  allowances  of  money  due  or  supposed  to  be  due 
for  or  in  req>ect  of  the  services  of  any  such  officer,  seaman,  marin^  or  other  person 
as  aforesaid,  performed  or  supposed  to  have  been  performed  on  board  of  any  snip  or 
Teste!  of  his  majesty,  his  heirs,  &c. ;  or  shall  demand  or  recdve  any  wages,  pay,  prize- 
money,  bounty-money,  pension-money,  or  other  allowances  of  money  due  or  supposed 
to  be  due  for  or  in  respect  of  the  services  of  any  such  officer,  seaman,  marine,  or  other 
person  as  aforesaid,  performed  or  supposed  to  have  been  performed  on  board  any  of 
nis  nu^esty's  ships  or  vessels,  upon  or  by  virtue  of  any  probate  of  any  will  or  letters  of 
administration,  knowing  the  will  on  which  such  probate  shall  have  been  obtained  to  be 
fiJse^  forged,  and  counterfeited,  or  knowing  the  probate  of  such  will,  or  such  letters  of 
administration  as  last  aforesaid,  to  have  been  obtained  by  means  of  any  such  false  oath 
as  aforesaid,  with  intention  to  defraud  any  penon  or  persons,  body  or  bodies  politic  or 
corporate  whatsoever,"  every  such  person  so  offending  shall  be  deemed  guiltv  of  felony 
witDout  benefit  of  clergy. — 20.  As  the  false  personating  of  seamen  must,  within  the  sta- 
tutes, be  done  in  order  to  receive  the  wages,  &c.  of  some  seamen,  &c.  entitled  or  supposed 
to  be  entitied  thereto,  there  must  be  some  evidence  of  the  existence  of  such  seaman,  &c. 
«^  SI.  As  to  variance  in  the  name  in  an  indictment  on  57  G.  5.  c  1S7.  s.  4.,  see  Tannet's 
case  9  Russell,  1596.  —  22.  The  49  G.  9.  c.  55.  entitied  **  an  act  for  the  more  con- 
Tcnient  payment  of  pensions  to  widows  of  officen  of  the  navy,"  enacts,  (s.  9.)  **  that 
if  any  person  shall  wilfully  and  knowin^y  personate  or  falsely  assume  the  name  or 
diaracter  c^  or  procure  any  other  person  to  personate  or  wisely  assume  the  name  or 
cfaaiacter  of  any  widow  entitled,  or  supposed  to  be  entitied  to  any  such  pension  afore- 
said, in  order  to  receive  the  same,  or  any  part  thereof  every  such  person  so  offending^ 
and  being  lawfully  convicted  thereof  shall  be  deemed  guilty  of  fdony,  and  may  be  trans- 
ported for  snch  period,  not  exceeding  fourteen  yean,  as  the  court  shall  amucke."  — 
S8.  The  tenth  section  enacts,  **  that  if  any  person  shall  knowin^y  and  wilfiiUy  fom  or 
coimteriei^  or  cause  or  procure  to  be  forgea  or  counterfeited,  or  knowingly  or  wilfully 
act  or  anist  in  foiging  or  counterfeiting,  the  name  or  handwriting  of  any  widow 
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entitled  to  anv  such  penaoa,  or  of  any  person  or  ^rsons  required  by  any  rules  or  re^- 
guladons  nmJe  under  and  b^  virtue  ot  this  act  to  sign  any  remittance  bill,  certificate, 
voucher,  or  receipt,  in  relation  to  the  payment  of  any  such  pension,  for  and  in  order 
to  the  receiving  or  obtaining  any  money  on  anv  such  pension,  or  shall  utter  as  true 
any  iialse,  forg^  or  counteneited  remittance  bill,  certificate.  Voucher,  or  receipt,  know- 
ing the  same  to  be  forged  or  counterfeited,  with  an  intention  to  defraud  any  person 
whatsoever,"  every  such  pei^n  so  offending  shall  be  guilty  of  felony,  and  may  be 
transported  for  such  period,  not  exceeding  fourteen   years,  as  the  said  court  shall 
adjudge,  —  24.  The  st.  49  G.  3.  c.  45.  entitled,  **  an  act  for  more  conveniently  paying 
01  allowances  on  the  compassionate  list  of  the  navy  and  of  half-pay  to  officers  of  the 
royal  marines'*  after  reciting  that  it  would  greatly  tend  to  the  comfort  and  accommo- 
dation of  persons  receiving  any  sums  of  money  or  allowances  in  conseouence  of  their 
names  being  inserted  in  the  compassionate  list  of  the  navy,  and  also  ot  the  officers  of 
the  royal  marines,  entitled  to  half-pay,  if  such  allowances  and  half-pay  were  paid  to 
the  penons  respectively^  entitled  thereto,   at  or  near  the  places  of  their  respective 
resiaences ;  and  oroviding  that  persons  entitled  to  such  allowances  and  haK'-pay  may 
on  application  (or  that  purpose,  receive  payments  from  the  receiver-general  of  the 
land  tax,  or  collector  oi  the  customs  and  excise,  &c.,  enacts,  (s.  10.)  "  that  if  any 
person  shall  wilfully  and  knowingly  personate,  or  falsely  assume  the  name  or  character 
of,  or  procure  any  other  person  to  personate,  or  falsely  to  assume  the  name  or  charac- 
ter of  any  person  entitlec^  or  supposed  to  be  entitled,  to  any  such  allowance  aforesaid, 
or  of  any  officer  of  the  royal  marines  on  half-pay  as  aforesaid,  in  order  to  receive 
such  allowance  or  hal%»y,  or  any  part  thereof,    every  such  person  so  offending  shall 
be  deemed  guilty  of  felony,  and  may  be  transported  for  such  period  not  exceeding 
fourteen  years,  as  the  court  shall  adjudge.    The  eleventh  section  enacts,  "  that,  if  any 
person  snail  knowingly  and  wilfully  forge  or  counterfeit,  or  cause  or  procure  to  be 
for^pi  or  counterfeited,  or  knowingly  and  wilfully  act  or  assist  in  foi^^ng  and  counter- 
feitmg,  the  name  or  lumdwriting  of  any  person  or  officer  entitled  to  any  such  allow- 
ance, or  to  such  half-pay,  or  of  any  person  or  persons  required  by  any  rules  or  regu- 
lations made  under  and  by  virtue  of  this  act,  to  sign  any  remittance  bill,  certificate, 
voucher,  or  receipt,  in  relation  to  the  payment  of  any  suoi  allowance  or  half-pay,  for 
and  in  order  to  tne  receiving  or  obtaining  any  money  on  any  such  allowance  or  half- 
pay;  or  shaU  utter  as  true  any  false,  forged,  or  counterfeited  remittance  bill,  certi- 
ficate, voucher,  or  receipt,  knowing  the  same  to  be  forced  or  counterfeited,  with  an 
intention  to  defraud- any  person  whatsoever;"  every  such  person  so  offending  shall  be 
adjudged  to  be  guilty  of  felony,  and  may  be  transported  ror  such  period,  not  exceed- 
ing fourteen  years,  as  the  saici  court  shall  adjudge.  —  25.  The  stat.  3  G.  3,  c.  16.  s.  6. 
rdated  to  the  false  personating  the  name,  &c.  of  an  out-pensioner  at  Greenwich 
hospital.    And  the  more  recent  statute  54  G.  3.  c.  110.  s.  6.  enacts  **  that  whosoever 
willingly  or  knowingly  shall  personate  or  falsely  assume  the  name  or  character  of,  or 
procure  any  other  to  personate  or  falsely  to  assume  the  name  or  character  of  any 
person  to  whom  any  such  certificate  as  foresaid  shall  have  been  granted,  in  order  to 
receive  the  money  mentioned  in  such  certificate,  or  shall  willingly  and  knowingly 
personate  or  falsely  assume  the  name  or  character  of,  or  procure  any  other  to  per- 
sonate or  falsely  to  assume  the  name  or  character  of  any  person,  in  order  to  receive 
any  money  due  or  supposed  to  be  due  for  or  on  account  of  any  out-pension  granted 
by  the  said  hospital ;  or  shall  forge  or  counterfeit,  or  procure  to  be  forged  or  counter- 
feited, any  bill,  certificate,  letter  of  attorney,  ticket,  certificate,  assignment,  last  will  or 
any  other  power  or  authority,  or  other  document  whatsoever,  in  onler  to  receive  any 
guch  money;  or  shall  willingly  and  knowingly  take  a  false  oath,  or  procure  any  other 
person  to  take  a  false  oath,  m  order  to  receive  payment  of  any  money  due  or  supposed 
to  be  due  for  or  on  account  of  any  out-pension  granted  by  the  said  hospital ;  or  shall 
utter  or  publish  as  true  any  false,  forged  or  counterfdted  letter  of  attorney,  bill,  ticket, 
certificate,  assignment,  last  will  or  any  other  power  or  authority,  in  order  to  receive 
payment  of  any  money  due,  or  supposed  to  be  due,  for  or  on  account  of  any  out- 
pension;"  shau  be  deemed  guilty  of  felony,  without  benefit  of  clergy. —  26.  The 
Stat.  55  G.  5.  c.  60.  s.  50.  enacts  "  that  if  any  person  shall  sign  or  subscribe  any  petition 
or  application  to  the  treasurer,  or  paymaster  of  his  majes^rs  navy  for  the  time  being, 
falsely  and  wilfuUy  representing  herself  or  himself  to  be  the  widow,  or  the  nearest  or 
one  of  the  nearest  of  kindred  of  any  deceased  petty  officer  or  seamen,  non-com- 
misnoned  officer  of  marines  or  marine,  who  shall  fa^ve  belonged  to  or  served  on  board 
any  of  his  majesty's  ships  or  vessels,  or  utter  or  publish  any  such  petition  or  applica- 
tion so  si^ed  or  subscnbed  as  aforesaid,  containing  such  false  and  wilful  representation 
as  aforesaid,  in  order  to  obtain  a  certificate  from  the  inspector  of  seamen's  wills  and 
powers  to  procure  letters  of  administration  to  the  effects  of  any  such  petty  officer  or 
.  seamen,  non-comnussioned  officer  of  marines  or  marine,  or  to  procure  payment  of  any 
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wagdy  pay,  prize  money,  bounty  money  or  other  allowances  of  money  under  twen^ 

eoanib,  for  or  in  respect  of  services  on  board  any  ship,  or  vessel  of  hu  majesty,  his 
eirs  or  successors ;  or  if  any  person  or  persons  shall  demand  or  receive  any  wages, 
pay,  prize,  money,  bounty  money  or  other  allowance  of  money  due  or  supposed  to  be 
due  for  or  in  respect  of  the  services  of  any  such  petty  oMcer  or  seamen,  non-com- 
missioned officer  of  marines  or  marine,  upon  or  by  virtue  of  any  certificate  from  the 
said  inq>ector  of  seamen's  wills,  knowing  such  certificate  to  have  been  obtained  by 
false  representations  or  pretences,^'  every  such  person  shall  be  transported  beyond  the 
seas  for  the  term  ^f  seven  years,  in  like  manner  as  persons  convicted  of  felony  are 
directed  to  be  transported  by  the  laws  and  statutes  of  this  realm.  —  S7.  And  the  same 
statute  (s.  31.)  enacts,  **  that  if  any  person  shall  falselv  make,  forae  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made,  foreed  or  counter&ted,  or  wutin^l^  act  and  assist 
in  the  fidse  making,  forging  or  counteifeiting  the  signature  of  any  muuster  or  house- 
holder of  any  parish,  to  an^^  certificate  annexed  or  subjoined  to  or  contained  in  any 
check  or  petition  for  a  certificate,  as  required,  described  and  mentioned  in  this  act,  to 
enable  any  person  or  persons  to  obtain  probate  of  any  will  or  letters  of  administration 
to  any  such  petty  officer  or  seamen,  non-commissionea  officer  of  marines  or  marine ; 
or  shall  utter  or  publish  as  true  any  such  certificate  annexed  or  subjoined  to  or  con- 
tained  in  any  sucn  check  or  petition,  with  any  fiilse,  forged  or  counterfeited  signature 
of  any  such  minister,  or  householder  of  any  parish  subscribed  thereto,  knowins  the 
same  signature  to  be  fidse,  forged  or  counterfdted,  with  intention  to  defiraud  any 
person  or  persons,  body  or  IxMues  politic  or  corporate  whatsoever,"  then  every  such 
person  so  offending  shall  be  deemed  guilty  of  felony,  and  be  transported  as  a  felon  for 
the  term  of  life,  or  fourteen  years,  or  seven  years,  as  the  court  before  which  such  of-  ^ 
fender  shall  be  tried,  shall  adjudge.  —  28.  The  stat.  56  G.  3.  c.  101.  reciting  that  it  would 
tend  to  the  convenience  and  advantage  of  the  commissioned  and  warrant  officers  in 
lus  majesty's  navy  on  half-pay,  and  of  persons  receiving  pensions  on  the  ordinary 
estimate  of  the  navy,  if  th^  were  enabled  to  draw  for  such  half-pay  and  pensions  by 
lulls  of  exchange  on  the  commissioners  of  the  navy,  instead  of  being  paid  tiie  same  by 
remittance  bills,  provides  a  method  for  efiecting  such  purpose;  and  then  enacts,  (s.  4.) 
^  that  if  any  person  or  persons  shall  fiilsely  make,  forge  or  counterfeit,  or  cause  or 
procure  to  be  falsely  made,  fomd  or  counterfeited,  or  willingly  act  or  assist  in  the 
false  makings  foi]^ng  or  counterfeiting  of  any  such  authority  or  certificate,  or  biU  of 
exchange,  or  assignment  as  aforesaid,  or  shall  utter  or  publish  as  true  any  such  fidse^ 
foiged  or  counteneited  authority  or  certificate,  bill  of  exchange  or  assignment,  know- 
ing the  same  to  be  fidse,  forged  or  counterfeited,  with  intent  to  defrauaany  person  or 
persons  body  or  bodies  pohtic  or  corporate,"  every  such  person  so  offending  shall  be 
deemed  guilty  of  felony  without  benent  of  dergy.  —  29.  Upon  which  statute,  forging 
a  power  of  attorney  to  receive  prize-money,  has  been  holcwn  to  be  a  capital  offence, 
though  not  in  the  form  prescribed  by  45  O.  3.  c.  7S.  s.  92.  —  30.  The  39  Eliz. 
c  17.  s.  3.  enacts,  that  every  idle  and  wandering  soldier  or  mariner,  who,  coming 
coming  from  his  captain  from   the  seas,  or  from  beyond  the  seas,  shall  not  have 
a  testimonial  under  the  hand  of  a  justice  of  peace,  of  or  near  the  place  where  he 
landed,  setting  down  the  place  and  time  when  and  where  he  landed,  (and  other  parti- 
culars therein  mentioned,^  and  also, "  as  well  every  such  idle  and  wandering  soldier  or 
mariner,  as  every  other,  iole  person  wandering  as  soldier  or  mariner,  which  shall  at 
any  time  hereafter  foige  or  counterfeit  any  such  testimonial,  or  have  with  him  or 
them  any  such  testimonial  forged  or  counterfeited  as  aforesaid,  knowing  the  same  to 
be  counterfeited  or  foiged,  in  all  these  cases  every  such  act  or  acts  to  be  felony,  and 
the  offenders  to  suffer  as  aforesaid,  without  any  benefit  of  detgy."  —  31.  The  statute 
4  Greo.  II.  c  18.  s.  1.  having  reference  to  the  treaties  between  this  kingdom  and  the 
BarbaiY  powers;  by  which,  on  producing  a  pass  in  a  certain  form,  those  powers  &^^ed 
to  let  British  vessels  go  free,  enacted,  **  that  if  any  person  or  persons  shall  within 
Great  Britain  or  Ireland,  or  any  other  his  majest^s  dominions,  or  without,  fiilsdy 
make,  forge  or  counterfeit,  or  cause  or  procure  to  be  falsely  made,  forged  or  counter- 
feited, or  wittingly  or  knowingly  act  or  assist  in  the  fidse  making,  forging  or  counter- 
feiting any  pass  or  passes  for  any  ship  or  ships  whatsoever,  commonly  called  a  Mediter- 
ranean pass  or  Mediterranean  ps|sses,  or  shall  counterfeit  the  seal  or  the  said  offic^  or 
the  hand  or  hands  of  the  lord  nigh;4ulmiral  of  Great  Britain  and  Ireland  for  the  time 
being,  or  of  any  commissioner  or  commissioners  for  executing  the  said  office  for  the 
time  being,  to  any  such  pass  or  passes,  or  shall  alter  or  erase  any  true  and  authentic 
pass  or  passes  issued  or  made  out  by  the  lord  hi^-admiral  of  Great  Britain  and  Ire- 
land, or  the  commissioners  for  executing  the  said  office  for  the  time  being,  or  shall 
utter  or  publish  as  true  any  such  false,  forged,  counterfeited,  altered  or  erased  pass  or 
passes,  knowing  the  .same  to  be  false,  forged,  counterfeited,  altered  or  erased,  all  and 
every  such  person  and  pe^ons,  being  in  due  form  of  law  convicted  of  any  of  the 
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offences  afot«said  in  way  proper  court  of  Qreat  Britain,  Irelandy  or  any  of  his  majesty^a 
plantadons  beyond  the  seas,  where  such  ofience  shall  be  committed  req>ectivdy,  diall 
be  adjudged  guilty  of  felony,  and  shall  suffer  death  as  in  cases  of  fdony,  without  bene- 
fit of  clergy.  By  the  second  section  it  is  provided,  that  such  oflences  committed  in 
any  country  or  puce  out  of  Ghreat  Britain,  either  within  or  without  his  majestr's  domi- 
nionS)  may  be  inquired  o^  &c,  in  any  county  of  Great  Britain,  by  virtue  of  the  kin^s 
commission  of  oyer  and  terminer  ana  soal  delivery,  or  before  any  court  of  justidary  in 
Scotland,  &C—5S.  The  statute  47  Geo.  III.  sess.  1.  c  36.  entitled,  **  An  act  for  the 
abolition  of  the  slave  trade,"  enacts,  (s.  is.)  "  that  if  any  person  shall  wilfully  and 
fraudulently  forae  or  counterfeit  any  such  cernficate,  copy  or  sentence  of  condemnation, 
or  receipt  as  aroresaid,  or  any  part  thereof,  or  shall  knowingly  and  wilfully  utter  or 
publish  the  same,  knowing  it  to  be  forged  or  counterfdted,  with  intent  to  doraud  Ina 
majesty,  hu  heirs  and  successors,  or  any  other  person  or  persons  whatever  ;'*  the  par^ 
ao  offending  shall  suffer  death  as  in  cases  of  felony,  without  benefit  of  clergy.  — 
Z8.  The  statute  46  Geo.  III.  c.  98.  entitled,  "  An  act  for  making  additional  and  fur- 
ther provisions  for  the  effectual  performance  of  quarantine  in  Great  Britain,'*  enacts, 
(s.  8.;  **  that  if  any  person  shall  knowin^y  and  wilfully  forge  or  counterfdt,  interline^ 
erase,  or  alter,  or  procure  to  be  forged  or  counterfeited,  interlmed,  erased,  or  altered, 
any  certificate  directed  or  required  to  be  granted  by  any  order  of  his  majerty,  his  heirs/. 
&c.  in  council  now  in  force,  or  hereafter  to  be  made  touching  quarantine,  and  the  pre- 
vention of  infection,  or  shall  publish  as  true  any  such  forged  or  counterfeited,  interlinec^ 
erased,  or  altered  cert]ficate,luiowing  the  same  to  be  foiled  or  counterfeited,  interlined, 
erased,  or  altered,  or  shall  knowin^y  and  wilfldly  utter  and  j^ublish  any  such  certificate, 
with  intent  to  obtain  the  effect  of  a  true  certificate  to  be  given  thereto,  knowinc  the 
contents  of  such  certificate  to  be  false;"  he  or  she  shall  be  adjudged  guilty  of  fdony, 
without  benefit  of  clergy.  —  54.  The  statute  47  G^.  in.  sess.  8.  c.  66.  was  passed  for 
the  purpose  of  making  more  effectual  provision  for  the  prevention  of  smugpiii^;  and, 
afW  authorising  certain  persons  therem  mentioned  to  grant  Ucences  for  navigatmp,  &c. 
it  enacts,  (s.  S6.)  **  that  if  any  person  or  persons  shall  counterfeit,  erase,  alter,  or  falsify,  or 
cause  to  be  counterfeited,  erased,  altered,  or  falsified,  any  licence  which  has  been 
granted  by  the  lord  higfa-admiral  of  Great  Britain,  or  by  the  commissionerB  of  the  ad- 
miral^ for  the  time  bong,  or  by  any  person  authorised  by  them  to  grant  such  licence^ 
or  which  shall,  in  punuance  of  this  act,  be  granted  by  the  commissioners  of  his  majes- 
^s  customs  in  England,  Scotland,  or  Ireland,  respectively,  or  any  three  of  them  for  the 
tune  being,  or  shiul  knowingly  or  wilfully  make  use  of  any  licence  so  counterfdted, 
erased,  altered,  or  falsified,  sudi  person  or  persons  shall  for  every  such  offence  forfeit 
the  sum  of  five  hundred  pounds/' — 35.  By  the  IS  Geo.  I.  c.  3S.,  which  was  passed 
for  the  better  securing  the  monies  and  effects  of  the  suitors  of  ^e  court  of  chancery, 
it  is  enacted,  (s.  9.)  "  that  if  any  person  or  persons  shall  forge  or  counterfeit,  or  pro- 
cure to  be  forged  or  counterfeiteo,  or  wiUingly  act  or  assist  in  the  forging  or  counter- 
fating  the  name  or  hand  of  the  said  accountant-general,  die  said  register,  the  sind 
deik  of  the  report-office,  or  any  of  the  cashiers  of  the  said  eovemor  and  company  of 
the  Bank  of  England,  to  any  certificate,  report,  entry,  indorsement,  declaration  of 
trust,  note,  direction,  authority,  instrument  or  writing  whatsoever,  for  or  in  order  to 
the  receiving  or  obtaining  any  the  money  or  effects  of  any  of  the  suitors  of  the  said 
court  of  chancery,  or  shall  for^  or  counterfeit,  or  procure  to  be  forged  or  counter- 
feited, or  wilfully  act  or  assist  m  forging  or  count^eiting  any  certificate,  report,  entr^, 
indorsement,  declaration  of  trust,  note,  direction,  authority,  instrument  or  writing  in 
form  of  a  certificate,  report,  enti^,  indorsement,  dedaration  of  trust,  note,  direction, 
authority,  instrument  or  writing,  made  by  such  accountant-general,  rcigister,  derk  of 
the  report-office,  or  any  of  the  cashiers  of  the  sisud  governor  and  company  of  the  Bank 
of  England,  or  shall  utter  or  publish  any  such,  knowing  the  same  to  be  forged  or  coun- 
terfdted, with  intention  to  defraud  any  person  whatsoever ;"  then  every  such  person 
80  offending  shall  be  adjudged  to  be  guilty  of  felony,  without  benefit  ot  dexgy.  —  36. 
And  forging  a  writinjg  purporting  to  be  an  ofiice  copy  of  a  report  of  the  accountant- 
general  of  money  bdne  paid  into  the  bank ;  and  also  an  office  copy  of  a  certificate  of 
one  of  the  cashiers  of  the  bank  is  within  the  12  G.  1.  1  Leacn,  61.  S  East,  P.  C. 
c  19.  s.  S2.  p.  889.  —  37.  The  making  a  false  entry  in  a  parish  register,  of  any  matter 
rdating  to  a  marriage,  the  forging,  &c.  a  marriage  licence,  and  destroying  a  register- 
book  of  marriages,  were  made  camtal  offences  by  the  statute,  (commonly  call^  die 
marriage  act,)  26  Geo.  II.  c.  38.  The  sixteenth  section  of  that  statute  enacts,  **  that 
if  any  person  shall,  with  intent  to  dude  the  force  of  this  act,  knowingly  and  wilfully  in- 
sert or  cause  to  be  inserted  in  the  register-book  of  such  parish  or  chapelry  as  aforesaid, 
any  false  entry  of  any  matter  or  thing  relating  to  any  marriage ;  or  talsdy  make,  dter, 
forge  or  counterfeit,  or  cause  or  procure  to  be  felsdy  made,  altered,  foreed  or  counter- 
feitedy  or  act  or  asrirt  in  blsdy  making,  atoing,  forging  or  counterfdting  any  such  en- 
try 
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ttj  &  wch  iMtter ;  or  fUfdy  make,  alter^  finge  or  oounterfSeit»  or  came  or  procure  to 
be  fidsely  maik,  altered  forged,  or  counterfeited,  or  assist  in  falsely  making,  altering, 
ft>iging  or  counterfeiting  any  such  licence  of  marria^  as  aforesaid ;  or  utter  or  publira 
as  true  any  such  fiilse,  altered,  forged  or  counterfeited  router  as  aforesaid,  or  a  copy 
thereof;  or  any  such  fidse^  altered,  forged  or  cottnterfeitea>  licence  of  marriace,  know- 
ing such  r^ter  or  licence  of  marriage  renpectirely  to  be  fidse,  altered,  forgeaor  couii« 
tmeited ;  or  if  any  person  shall  wilfully  oestroy,  or  cause  or  procure  to  hk  destroyed, 
any  register-book  of  marriages,  or  any  part  of  such  register-book,  with  intent  to  aroid 
9ny  marriage,  or  to  subject  anv  person  to  any  of  the  penalties  of  this  act ;"  every  per- 
son so  ofiending  shall  be  adjucued  to  be  guil^  of  felony,  without  benefit  of  deixy.-— 
98.  The  late  statute  59  Gfeo.  Ul.  c.  146.,  which  was  passed  for  the  better  rmSating 
and  preserving  parish  and  other  registers  of  births,  bi^tums,  marriages,  and  buriius,  after 
pronding  as  to  the  register-books  to  be  kept,  and  copies,&c.  to  be  transniitted,&c.  enact^ 
(s.  14.)  **  that  if  any  person  shall  knowiimly  and  wilfully  insert,  or  cause  or  permit  to 
be  inserted  in  any  such  regpster-book  of^such  baptisms,  burials  or  marriages  as  afore- 
and,  or  in  any  sudi  copy  of  any  such  register  so  directed  to  be  transmitted  to  the  re- 
gistnrs  as  aforesaid,  or  m  aiiy  such  lists  or  decUrations  also  directed  to  be  transmitted 
to  such  registrars  as  aforesaid,  any  false  entry  of  any  matter  or  thing  relating  to  any 
baptism,  burial  or  marriace,  or  shall  fidsely  make,  alter,  fom  or  countmeit,  or 
cause  or  procure,  or  wilfmly  permit  tp  be  falsely  made^  altered,  foiged  or  counter- 
feited^ any  part  of  any  such  resister,  list  or  declaration,  or  of  any  such  copy  of 
any  such  register;  or  shall  wilfiuly  destroy,  deface  or  injure,  or  cause  or  procure^ 
or  permit  to  be  destroyed,  defaced  or  injured,  any  such  rqpster4KX>k,  or  any 
part  thereof;  or  shall  knowingly  and  wilfully  sign,  or  certify  any  copv  of 
any  such  rci^ster  hereby  reouired  to  be  transmitted  as  aforesaid,  which  shafi  be 
&ise  in  any  part  thereof,  knowing  the  same  to  be  false;"  every  person  so 
offending  shall  be  adjudged  to  be  jguilty  of  felony,  and  shall  be  transported  for  the 
term  of  fourteen  years.  The  twentieth  section  contains  a  proviso  that  nothinff  in  this 
act  contained  shall  extend  to  repeal  any  provision  contained  in  the  S6  Geo.  u.  c.  SS, 
•^99.  The  48  Geo.  3.  c.  149.  s.  27.  enacts,  ^  that  if  any  person  or  persons  shall  forg^ 
counterfeit,  or  alter,  or  cause  or  procure  to  be  forged,  oounterfeitec^  or  altered,  or 
knowingly  orwilfiill^  act  or  assist  in  the  forging^  counterfeidng,  or  altermg  any  register 
or  registers  of  the  birdi  or  baptism  of  any  person  or  persons  to  be  i^ipointed  a  nominee 
or  nominees  under  the  provisions  of  this  act,  or  any  copy  or  certificate  of  any  such  re- 
gister, or  the  name  or  names  of  any  witness  or  witnesses  to  any  such  certificate,  or  any 
affidavit  or  affirmation  required  to  be  taken  for  any  of  the  purposes  of  this  act,  or  the 
certificate  of  any  judge,  baron  of  the  exchequer,  justice  of  the  peace,  or  magistrate,  of 
any  such  affidavit  or  affirmation  havinc  been  taken  before  him,  or  any  certificate  of  any 
governor  or  person  acting  as  suoi,  or  minister  or  consul,  or  chief  magis- 
trate of  any  province,  town  or  place,  or  other  person  authorised  by  this  act  to 
grant  any  certificate  of  the  life  or  death  of  any  nominee,  or  any  certificate  or 
certificates  of  the  officer  to  be  i^ipointed  by  the  said  commissioneis  tor  the  reduction 
of  the  national  debt,  or  of  any  cashier  or  clerk  of  the  Bank  of  England,  or  shall  forge 
or  counterfeit,  or  shall  cause  or  procure  to  be  for^  or  counterfeited,  or  knowingly  or 
wilfully  act  or  asdst  in  the  forging  or  counterfeitmg  the  name  or  names  of  any  person 
or  i^ersons  in  or  to  any  tranter  of  bank-annuities  for  the  purchase,  of  any  life-annuity 
or  m  or  to  any  tranner  or  acceptance  of  any  life-annmty  in  the  books  of  the  go- 
vernor and  company  of  the  BanK  of  England,  or  any  receipt  or  dischaige  for  any 
lile-annuity,  or  tor  any  payment  or  payments  due  or  to  become  due  thereon,  or 
to  any  letter  of  attorney,  or  other  authority  or  instrument,  to  transfer  or  accept 
any  bank-annuities  or  life«nnuities  under  the  provisions  of  this  act,  or  to  receive 
any  life-annuities,  or  any  payment  or  payments  due  or  to  become  due  thereon,  or 
shall  wilfully,  falsely,  and  deceitfully  personate  any  true  and  real  nominee  or  no- 
minees, or  snail  wilniUy  deliver  or  produce  to  any  pera:>n  or  persons  acting  under 
the  authority  of  this  act,  or  shall  utter  any  such  forged  redster,  certificate,  affida- 
vit, or  affirmation,  knowing  the  same  to  be  foiged,  counteneited,  or  altered,  with 
intent  to  defraud  his  majesty,  his  heirs,  &c.  or  any  other  person  or  persons  whom- 
soever ;'*  then,  and  in  every  such  case,  all  and  every  person  or  persons  so  offending^ 
shall  be  adjtt<^ed  guilty  of  felony,  without  benefit  of  clergy.  The  49  G.  9.  c  64. 
was  passed  tO' amend  the  48  G.  3.  c.  14S. ;  and,  (by  s.  5.)  it  enacts,  **  that  if  any  per- 
son or  persons  shall  wilfully,  fiilsely,  and  deceitfully,  personate  any  true  and  real  no- 
minee or  nominees,  or  shfdl  wilfully,  falsely,  and  deceitfully  represent  any  other  pei^ 
•on  or  persons  than  the  true  and  real  nommee  or  nominees  to  be  such  true  or  real 
nominee  or  nominees,  or  shall  for^  counterfeit,  or  alter,  or  act,  or  assist  in  fi>mng^ 
counterfeiting,  or  altering  any  certificate  or  certificates  to  be  granted  by  the  said  officer 
in  poiauance  of  this  act,  or  shall  utter  any  sudi  forged  certificate  knowing  the  same  to 
belbrged,  counterfeited  or  altered,  with  intent  to  defraud  his  majesty,  bis  heirs,  Ac. 

or 
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or  any  otherpenon  or  persons  whomsoever  ;*'  then,  and  in  every  such  case,  every  nidi 
person  so  onending  shall  be  adjudged  guilty  of  felony,  without  benefit  of  dei^^. — 
40»  By  the  statute  2&  3  Ann.  c.  4.  which  was  passed  for  the  public  registeiinff  of  aO 
deeds,  conveyances,  and  Wills  of  any  honors,  manors^  lands,  tenements,  or  neredit- 
aments,  within  the  West  Ridinf  of  the  coanty  of  York,  it  is  directed  that  a  memorial 
of  such  deeds,  &c.  be  rqRStered  in  a  certain  manner  at  Wakefield,  and  that  the  n^»- 
trar  shall  indorse  a  certificate  of  such  registiy  on  every  such  deed,  &c :  and  the  nine- 
teenth section  enacts,  **  that  if  any  person  or  persons  shall  at  any  time  forge  or  coun- 
terfeit any  such  memorial  or  certificate  as  are  hereinbefore  mentioned  and  directed, 
and  be  thei^of  lawfiilly  convicted,  such  person  or  persons  shall  incur  and  be  liable  to 
such  pons  and  pctudties,  te  in  and  by  tne  5  Eliz.  c.  14.  are  imposed  upon  persons  for 
forging  or  puhlishine  of  false  deeds,  charters  or  writings  sealed,  court  rolls  or  wills, 
whereby  the  fireehoTd  or  inheritance  of  any  person  or  persons  of,  in  or  to  any  lands, 
tenements  or  hoeditaments,  shall  or  may  be  molested,  troubled  or  charged.      The 
SScS  Ann.  c  18.  after  directing  that  all  bargains  and  sales  of  any  manors,  lands,  &c. . 
within  the  West  Riding  of  the  county  of  York,  shall  be  registered  at  Wakefield,  and 
indorsed  by  the  registrar;  that  the  inrolment  of  every  such  deed  shall  be  deemed  % 
memorial  pursuant  to  die  former  statute  2  &  9  Ann.  c.  4. ;  and  that  no  juc^enlL 
statute, &c  shall  bind  any  manors,  lands,  &c.  but  only  from  the  time  a. memorial  ' 
thereof  shall  be  roistered  in  the  office;  enacts,  (s,  8.)  **^  that  if  any  person  or  persons 
shaU  at  any  time  forge  or  counteHlrit  any  entry  of  the  acknowle<^^ent  of  any  bar- 
gainer in  any  such  bargun  and  sale  as  aforesaid,  or  any  such  memorial,  certificate  or 
mdorsement  as  are  herein  mentioned  or  directed,  and  be  thereof  lawfully  convicted,** 
such  person  or  persons  shall  incur  the  pains  and  penalties  of  the  same  statute  3  EUz. 
c.  14.    The  provisions  of  these  statutes  of  S  &  9  Ann.  and  5&6  Ann,  are  extended 
by  the  stat^ite  8  Greo.  II.  c.  6.  s.  31.  to  the  Norfh  Ridiiy;  of  the  county  of  York.    And 
the  statute  7  Ann.  c.  80.  which  was  passed  for  the  pubhc  registering  of  deeds^  odny^-  ^ 
ances,  wilk,  and  other  incumbrances,  affecting  any  honors,  manors,  lands,  &c.  witbm^ 
the  county  of  Middlesex,  afto  directing  as  to  the  memorials,  certificates,  ^c.  enacts, , 
(s.  15.)  **  that  if  any  person  or  persons  shall  at  any  time  forge  or  counterfoil  any  entry 
of  the  acknowledgment  of  any  such  memorial,  certificate  or  indorsement,  as  is  herdn  ^ 
mentioned  or  dir^ted,  and  be  thereof  lawfully  convicted,"  such  person  or  Pj^'sons  shall 
incur  tbe  pains  and  penalties  of  the  same  statute  5  E3i2,  c.  14.  —  41.  The  statute  . 
54G.9.  c.199.  intituled  "  an  act  for  better  enabling  the  c9mmissioners  of  stamps  to  mako 
allowances  for  spoiled  stamps  on  policies  of  insurance  in  Great  Britain,  and  for  prevent-* 
ing  frauds  relating  thereto,    enactsj  (by  s.  10.) "  that  if  any  person  shidl  forge  or  coun- 
terfeit, or  cause  or  procure  to  be  forged  or  counterfeited,  or  willingly  aid  or  assist  in 
the  forginff  or  counterfoitine  of  the  name  or  handwriting  of  any  underwriter  (vn  any 
policy  of  msurance,  to  any  declaration  of  any  return  of  the  premium  on  such  policy,  or 
any  part  thereof  or  shall  firaudulently  alter,  or  cause  or  procure  to  be  altereo,  or 
idd  or  assut  in  altering  any  such  dedaration,  after  the  same  shall  have  been  signed 
by  any  underwriter,  or  shall  utter  or  make  use  of  any  such  declaration,  knowing 
the  same  to  have  been  finudulently  altered,  or  the  name  or  handwritmg  of  any 
uivderwriter  to  have  been  forged  or  counterfeited  thereon,  for  the  purpose;  of  ob- 
taining any  such  allowance  as  aforesud,  and  vrith  intent  i6  defiraud  nis  majesty,  lu^ 
heirs,  &c  every  person  so  offending  shidl,  for  the  first  offence,  forfeit  the  sum  ot  five  « 
hundred  pounds,  to  be  paid  to  his  niajesty,  his  heirs  or  successors,  and  to  be  re- 
covered in  the  same  manner  as  other  penalries  imposed  by  any  of  the  laws  now  in 
force  relating  to  stamp  duties;  and  for  the  second  and  every  other  offence  shall  be  , 
adjudged  gmlty  of  ftiony,  and  shall  be  transported  for  seven  years  to  parts  beyond 
the  seas."    Au  the  [>owers,  provlaons,  pains,  penalties,  &c.  of  this  aqt  are  extended 
by  a  statute  passed  in  the  same  session,  54  Geo.  3.  c.  144.  s.  11.  to  the  contracts  of 
insurance!,  and  to  the  allowance  of  stamp  duty  iij^  the  cases  therein   specified.— 
4S.  The  lottery  acts  usually  contain  clauses,  maJdng  the  forging,  Sec.  any  ticket,  cer» 
tificate,  &c.  subject  to  capital  punishment.    By  the  49  G.  3.  c.  94.  s.  ll.  "itany  per- 
son or  persons  shall  forge  or  couhterfdt,  or  cause  or  procure  to  be  foiled  or  cpmffig^ 
feited,  or  willingly  act  or  assist  in  the  forging  or  counterfeiting,  dny  ticket  or.  tickets, 
certificate  or  certificates,  order  or  orders,  made  forth  by  virtue  of  this  present  ac^  ojc  , 
alter  aqy  number,  figiu:e,  word  or  letter  therdn,  or  knowingly  utter,  vend,  ]ji^rtar/»4>r 
dispose  of,  any  such  false,  altered,  foraed,  or  counterfeited  tidiet  or  tickets^  cgrycata 
or  cer^ficates,  order  or  orders,  or  shafi  bring  any  such  forged  or  counteffeit^  tiokel, 
certificate  or  order,  or  any  such  ticket,  certificate  or  order,  the  number  whereof  .or 
any  ^ure,  word,  or  letter  therein,  shall  have  been  altered,  (knowiijg  the  same  to  be  ^ 
foijjec^  counterfeited  or  altered)  to  the  said  managers  and  directors  ot  any  of  thepi^  or 
to  the  cashier  or  cashiers,  or  accopiptant-general  of  th^  Biiqk  of  Si^hmo  for  t)if  tupe 
being,  or  to  any  <»Cher  pmon  or  penong  whfttsoever)  with  afhuidu&itintefitibn;  or 
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s^Qwilliq|^7ttti|»itel^M8t^  him  CNT  commas  »|iy  poiMi  ^  |iQMcmi  b  eomfnit  any 
soch  olfence  or  oAnoe^  ai  aibreHiid,**  then,  and  in  every  nich  case,  eveiy  such  penon 
aiiall  be  a^judf^ed  a  felfiQy  vithout  bonefie  of  clar^f.  Aiid  tbeatatute  fiirther  proceeds 
to  empover  tfe  laid  managers  and  directors,  or  any  two*  or  more  of  them,  to  cause 
nny  penon  brinpng  or  uttering  such  forged  o^  counterfeited  ticket,  he,  as  aforesaid,  or 
aicnng^  ftc.  therein,  to  be  apprehended,  and  to  conuntt  such  person  to  Newsate,  or  to 
tiie  oonuaon  gaol  of  the  county  or  place  where  such  penK>n  shall  be  so  qiproiended,  to 
be  proceeded  against  for  the  said  felony  according  to  law. -^45.  The  statute  4€G«5. 
c«  148.  which  w9s  passed  for  the  better  regulation  of  the  office  of  sunrefor-eenetaft  of 
the  woods  and  forests^  enacts,  (s.  14.)  **  Uiat  if  any  person  or  persons  snail  knowhigljr 
and  wilfolly  foige  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited,  or 
knowiittly  and  wilfolly  aet  or  assist  in  fofgins  or  counterfeitbjg  the  name  or  haadWnt* 
iag  of  me  survejor^general  of  the  woods  and  forests  for  the  time  beings  or  hu  deputy^ 
to  any  draft,  inttminettt,  or  writing  whatsoerer,  for  or  in  order  to  the  receiving  or  oh- 
taining  any  of  the  money  in  the  hands  or  custody  of  the  governor  and  company  of  the 
BattkofEnjdattd*  on  aecountof  thesnrv^op-genendof  thewoodsandforest8,orshallfor^ 
or  countemit,  or  cause  or  procure  to  be  forged  or  counterfed»d,  or  knowingly  and  wil- 
liiflynct  or  assist  in  thefoiging  or  countorfeitingany  drafL  inttrument,pr  writmg  m  form  of 
si  draft,  made  bytaiehsurvcyoMenttnl  orhisdqpuqr*  orthepersooorpersontauthorisedas 
aforesaid,  or  skull  utter  or  pubudi  a^y  such,  knowing  the  same  to  be  forged  or  counter- 
fcfted,  with  an  intent  to  defeaud  any  person  irhomsoever,'*  every  such  oflender  shall 
be  adfudged  gujltv  of  felony  without  benefit  of  dergjr*  —  44.  By  50  G.  3.  c  41.  s.  16* 
fbi;g^ng,  «c.  any  oawker's  hcence  u  liable  to  aoo/.  foneiture.  -r-  45.  And  by  17  G.  8.  c  5* 
counterfeiting  certificates  undor  the  vagrant  act,  b  liable  to  50^  forfotnre. 

VII.  Prkfoite  Fwpcn^  Seeur^tit$t  mid  DocwmenU, 

1.  The  9  G.  9.  c  95.  s.  1.  oiacts  **  that  if  any  person  shall  fekely  make,  forge,  or 
counterfeit,  or  caui»"Or  nrociure  to  be  felsely  made,  foiged,  or  counterfeited,  or 
wjrtingtyct  or  assist  in  the  felse  malun&  forging  or  ooui^erfdting,<any  deed,  will, 
tfiuiiiwnif,  bond,  writing  oUi|(atory,  bill  of  exchinge,  promissory  note  for  payment 
of  flMMiey,  indorBement  or  assignment  of  any  bill  of  exehathge,  at  4Mromissory  note 
fior  pqrBKot  of  money,  or  any  acquittance  or  reedpty  either  for  mon^  or  goodf* 
with  intention  to  defraud  any  person  whatsoever,  or  saidl  utter  or  pubGth  as  true  tAiy 
false,  forged,  or  counterfetted  deed»  wiU^  testament,  bond,  writmg  obligatory,  bill 
€»f  exchange,  promissoiy  note  for  payment  of  money,  indorsement,  or  Msi^imenl 
of  any  bill  ^  esscfaange  or  promissory  note  for  payment  of  money*  acquittance  or 
reoe^  either  for  money  or  goods,  with  intention  to  defraud  any  person*  knowing 
the  same  to  be  feisty  mrged  or  counterfeited;"  then  every  such  person  siudl  \m 
deemed  guilty  of  felony,  and  sufe  death  as  a  fdon,  without  benefit  of  detgy.— 
a.  The  statute  81  G.9.  c.99.  s.78.  redthig  that  doubu  m^t  arise  whether  thq 
punishment,  under  the  former  statute,  extended  to  foigeries  widi  intent  to  defraud 
smy  comoEBtion*  supplies  the  supposed  defect.*— X  The  statute  70.9.  c  99.  enectiV 
*  that  u  any  person  shall  fabdv  make,  alter,  forge,  or  oounterfd^  or  cause  or  prcH 
cure  to  be  fiusdy  made*  dterei^  frnged,  or  eountofdted,  or  willingly  act  er  assist 
in  tiie  feke  makings  dtering^  foi|^n^  or*  counterfeiting  any  acceptance  of  any  IhU 
of  cxcfaange^  or  the  number  or  pnnctpal  sum  of  any  accountable  reodpt  for  any  note, 
bill  or  other  security  for  peyment  of  money,  or  any  warrant  or  order  for  payment  of 
monqy,  or  ddivery  of  goods*  with  intention  to  defraud  any  person  whaSsoeveri  or 
dmD  utler  or  publUi  as  troe^  any  feke*  altered,  foiged,  or  counterfeited  aceeptaaco 
of  any  bitt  or  eschii^ge^  or  aooounlable  receipt  for  any  noti^  bill*  or  other  security 
for  negfmeat  of  moncty,  or  warrant  or  order  for  payment  of  money,  or  ddivery  ot 
with  intention  to  defraud  any  person,  knowing  the  same  to  he  felse,  dtmd^ 
or  counterfeited  ;'*  then  every  such  person  shdl  be  deemed  cuilty  of  fcloi^ 
benefit  of  dem.-^4.  The  iaG.5.  c.is.  contains simihirprovinons  astoeuoli 
eommitted  wSn  hitent  to  defraud .  any  corporation. — 5.  The  statute  45  O.  s* 
c  199.  wae  passed  for  the  prevention  of  the  forguig  of  foreLpi  bills  of  exchange^  pro* 

'         noiesb  Ae.  and  enacts^  *  that  If  any  penon  shall,  within  any  part  oftiia 

kingdom  of  Great  Britdn  and  Irdand,  fiusdy  make,  forge,  or  counterfd^  or 

or  peocnre  to  be  felsefy  made,  forged,  or  counterfdted,  or  knowingly  dd  er 

ist  in  tfte  fidse  makiafe  forging,  or  counterfeiting,  any  bill  of  exchimge,  or  any 
pwnmssiaj  aolc^  undertann^  or  order  for  the  payment  of  monev,  purporting  to  tin 
iIhb  kill  of  mrrhanga*  peoasiasoiy  note^  iindertakmfc  or  order  for  the  pajrment  of 
iaoM|V  <^  9iiy  ihrdgn  prince,  states  or  country  whatsoever*'  or  of  any  mmisier  or 
^tktBm  emtnettd  l|y  er  eniplogFed  in  the  service  of  any  forekn  ^dnoe^  state,  or  counttyf 
or  <^  any  nenoQ,  or  coofony  of  persons  reddent  in  any  raaai^  state  or  country,  <h* 
of  any  bod^  cetperite  m  peJitic»  ad  body  m  the  nature  of  a  body  conortte  and 

Vol.  IV.  r— »         1^i\K\  politic 
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m\Mdl  tre^ed  or  conktditcd  by  any  foragn  prince  ^r  ttM,  idtK  intifit^fo^ 
tti^^ftikaA  fafs  Ifiajnty,  bk  hdfs,  &c.  or  any  «ucfa  fotf^  plintc;  M!Mi^^d|»  cbiitli^  ^ 
wiHi  itittiA  «io'deedve  br  defhnki  any  penon  or  coiihpaiiy  M^  bin^itf  Vmhl^di^^ 
f  bbdjr  coVpofttte  and  politic,  or  body  in  the  tiatare  of  a  botf^  th^firi^')Aid^fi^ 
cwtoso^ver,  whether  the  iame  be  respectively  rewdent,  riartyfeg'W  btWbatefc^  '^ 
^  t«i  or  being  in  any. part  of  the  united  kihgdom,  or  in  any  for^gd  jtf '^ '"'' 
Mie^Hh^  Mich  bill  of  exchange,  prothiAsbry  n^tej'  dr^'w&it^'^'W 
1^,^^  in^anvfoH^gn-lanMiiigeor  langoageii  6r  partly^bf^iJi^iMil'j^ifrt^ 
7  fft^Whiaf^pinim  fihalt^-wkhin  any  part  of  the  ikid  niifted  khmiiffyimfbf 
h)^ntoi"ihM^yb0e,  of  otherwise  utter\)r  pnbttrii  as  trtie,  Itny  Mchi  At^  i6- 
cbtuftd^fettedtttM  ^ckchange^proffliflsoryviote,  tindettaking,  ojrorderJkfToWi^'^ 
UfbUhke^  fbfged,*  or:  connterfeited,  vXth- intent  to  deed^  Or  cfefi^iidd'liif' 
iA  <H3ftf,^ftc^'dr  Aay  ^foreign  prince,  ftate,;  6r  t^ta^rji,^^  tAf^^iititih 
dif  B^fiioiM,-  or  anv  body  corponite  and  politic,  or  body  m  ^hr  nature^  I 
dH«  toi|^Rteas  ttbrnaid,  then  every  perioh  fed  offending  shall  brd^'Bitecf 
i&i^  ^tf^  felony,  and  being  thenkif  laWft%conilic^  «haH  He  in 
■At- term  of  years  not  eseeefingfoorteeh  yeari'^-^s:  The  statdile'HilCF, 
r^dta^,  that  by  the  tO.2.  t.5r5.  the  76:^  ci^t^'^cf  odier  act^,  *  '''^^' 
i»eri9'hfadi^  ftM^  the  preventing  odd  ptmidiing'  theYoliaery  btH^ttti,  , 
A^.^^n^thMe'«cts're^pectivciymenttooed$  and  thkrii*1Mk'\^£iemei^ 

2i<^«boti(Id-  extend'snd  be  in  force  in  every  part^of  Great  Wtffit 
bnft  inid  amendnitot*  therek^  as  were  thereby  nHtd^,  enaii<«,'''m 
mptom  iludl.fa]«^v  make,  forge,  cotAiterfHi. or^ alteir;  or'ctm^  ' 
flU^nlade,  fdiged,  counterfeited,  or  altered;  or  wilHntfiyitee or 
idik&g,  forging,  coantericiting,  or  akerhig  any  deed,  wtU;  tt^t^ 
^igetory,  bill  of  exchange,  promissory  note  for  payment  of  in 
BM^gnmetit  of  any  bill  of  exchange  or  proitaissory  note  forpatof 
nbce'Qif  any  bill  of  exdiaage,  or  any  acquittance  or  re<^ipt,  cHher  fo^ 


or  itty  ack^ntitabke  receipt  for  any  note,  bill>  or  other  security  fof  pavmenl  ^  .»««»«*• 
dt^.'any  Wiatant,  or  order  for  payment  of  money  or  d^Hi^  of  )g|ood^iiH9  Ihtithllfin 
td dmmd tey  person  or  persons, body orbodies  pol^eor  coipol'iiVe^|ilEt9oeici';M# 


shiill  birde;  mpbse  of,  or  put  away^  any  falser  foi^^  roimteifMted;  dt  tltUsnA'dn 
irftll^ii^titnient,  bond;  writing  obligatory,  biU  of  exchange^'  pl^6nils^t^^ofe'foi^  | 
i^iHlof  -Aioney,  indorsement  or  assignment  df  any  bill  oPexcnia^ ofrplrtfinirti'^ 
fo^'^ymetit of  money,  accepomce of  anybilf  of  exiehaa^,  flc^jniillifice$^(# 
tfthe^fte"  money  or  goods,  acconntable  rece^'for  any  fiote^  101;  drdUier  "McAriiy' 
pfiynieot'  of  inoneir,  wtfrant  of'  order  for  payment  of-  Qioney  or  deR^ty'  i>f 

gft' intention  to  aefitmdanv  person  or  penont,  body  or  bodies  poliirt:  or  ^"^ 
6«riitg  the  issttieto  be*  fuse,  Toiged,  cdmit^rf^ed  or  akered^^.^ett  ei 
dr'pertOni'sQiofl(!lQNihg  shall  be  deemed  gidlty  of' fiHonr'^viriiout'benelftdf' 
ti  vtitestlons  havie  arisen  upon  the^  statntcx,  respecting  what  inMrteents 
bii^dered  as  liiiis  of  extjiitnge,'  promissory  notes,  indorsements.  Sect;  receipts,  oTV^ 
i^rrtiht»''or  oilier*  for  the  piayment  of  mopey  or  tielivehr  of  goods.  <^  8.  A  promfi^ 
ilAN^iflbte  fbr  th<»  pltymhi^  of  one  gnfaea 'in'  cMf  or  IkuJi  of  En^lantl'  note,  1l  ifoi 
ViiMh'^ifte^O:^.  'C.'fB: '  :WU<<ockni  case;  irRnsseD,  1^23.-^9.  A  biU  'dra#tt  oMi 
^¥4^MihiBSidkMsri^t]r!the*iMV^fb'dbi!f'of  etchatog^  the^G.^.  ctli^;   Cm 

fidfnf  k'^MM!,  9'RifMfeH;  t'^4i^^io^  As  to  the  question,  wfaeAer  a  false  assertion  in  IM 
IttdbHie^teiit 'thilt"tb6e  indorser   has  a  •  procuration,  \rithout  atiy  otffer   drttiA^ 
ititik^^W^fAfi^ddd  ormiHTCtoresentatson,  ^wfll'  mllidce  siidr  an  indorseniimt  a  foK 
'^'  '>4ltHiiP<M'^t9ftttirM^^'te<r  MaddodL*)!  case,  fiRussdl,  l69«.^li>A-prottli^of^ 
^'tii^  <be''k  VidfS'iote  trithinf  the  st.  9G.<1  e.  95.  and  the"  iHifcject^of  fdr^nr 
m  WMf'tiyottim'.'  sTaant.'88)l.^l9. •'  Reeeifftfcl  the  contenttt' Idkyve,^ by Mii, 
"'{s'>i^1ii#Ri«M'stMemen(  of  th«  receipC  in  the  intfic^em,-  WitJicAM^  M^fi% 
kb  WM'iMshii^'b  Whibh  'it  veferr^r.    d^Biut,  P.  C.  c.  n,  t.M.^J^fia:^!^:  A 
w....^^.  fiiJHbank'ikntei^l^'noe  atMrif9t'fdiP'i»e^  iMm  A^WiiUI^. 

i  ^Mlhr  dpi  tUk  li^^ht  bf  hidiiey  Or  n6tc^,  Mde  V ^'c^hi^i^'^'      '^ 
iSriHAi)^  hi  m^MfhtibM\(A^t  cN)dit«r,  ^  an  ac^ttMasble  t^ 

^WffOmillP,  fBi^y^^H"  ifitmetefiAfiAng  certeiO'ttani^tt^^  liA 
^^^'m^^^y'mf^i'^Sci^'^  mdete  coOdoctedwIfhoA^i 
^M£fW'e0^'«imtt^i^6e^'Hd<^     anfdit  §houldithei<e<brdb<  hi 
^«"«<2  ^btd^Asr^im^m  l^ture,  <fid  poTpcMt  to  «e  ahc)- Wai'  ^ 
^^y-  ¥«M;'P.'e?  tim  iCSf^.  p.  dJte.^»5.^1^  indictiheAt'^fV^ 
*^^|^W^ilt^tt^WitaW^  <lf  irbilf,  mdst  ^w,  bfpH^trtHtum9,fm£^\i^^fifdiS^ 
tl^h}J6(\0i^}^.  Ateiip  receipt  not  «led  dp  witti  the  sohscAWd^^ifiindMfiiBeVm- 
'"  '  ceipt 


rVifaimUhe. 


^S 


P99^^  W!WrJ«Afe  4e  •tatutes. «  Lench^  597-  s  ]Bps^,P.€..^  M^sV^^^W^r- 
X7.  m>ei;ie  iy)enoQ  who  wps  emplojrfd  by  U)e  exefriitgrg  fif  4  coiKiif|c(or.  wtUi  t^  fH^^iy 
Wf«4«K»?IW  %.«Wum  pf  the  M;i»tor  with  «vCTWJ^B^.pr<>ducff4,f9iwd»pfm 
^^^6?|P^  yf^P  w«re.i&  &f t  jGainci4t04  voycb^,  in  nx^^etjifik  /i^^er^  the 
^  mi^m^P^  #091, am 04^1  k  w«ft  bold  tO;)}e«.^^i^p#d  uA^90f9g,{iMt)un 
F^fi^*o»  ?,|ieadi^a77,  .2Bitft,P.a  cW9kM«rP-P3V^W„  Af  t^J*P 
>  p^tt(ie{)f <Meci4orrto  iH8  election 
^s,,>7r.l9^ThfijB^tut^reWting  u>,y&tniiili(,fv^Qi)id<irsv  . 

...  -,/»"^-  ^S*  fit^^A^  «.5».Pf 94^5*-2Q.  BUU  of  exdiangfi,  4^.  jo^ty-hp-Jw-flf  iffi)^ 

^w|^irq^^t^JO^/dbr^llk  beea  jna4e.bypne  baviog  iwth<]n^;j(q 

"i)4W'W^^  .»JW/-^^^  A  POU  t(9.  a,.^^i9iinhW)^ 

^f)WW*yjfW  o{,*fcFppr.?irw  holdennot  to  be  within  fibe.fita^ti^iol^ 

7.,C.  p,4j?,  »37„p,/>?6,i^W.  A.  note,  to  a  imdeiivuw  .requfttiDg  JMfl» 

i§l|H^)f^iJi9i(e.e^rtiHi)  MKh  iM»cb,iA#.(.5*Pw^ 

lfrfcWr*^3r^-T^j^,A..fiWKWPfdcc  for.  the  purpoM  of  obC^nVig  ^l\^ 
~         TP'l'Q^W^  ff  iB'  i^WEantp  waft  hotden  noc  wifhht.tb^  i|}UMt6;,^t 
ilii>l«^..'PflW^i(e»j^^        by  **  *ti««*0  vhwK  aMCh<wipi,  jiM 
yyfq^fyf^i^  1(  fiyMeU.  i.«4^^S5.  It  was  Jb<M  iWt>  ou«bt.  jM> 
^^,t)]i^4n)bct«»en^.toattbepenon  who«a  jiame  was  lubwya^^  to,  <^ 
,^.li«#i¥totQ..ni4e  it,,,  aE^rt,PX.e.l9.ft.3?,p.W.    sjU^pdv^W-m 
fc'lX^  d^e^ngs;,b^  4ii)0Cted  to  ihe  kolder  or  peraoaiaCcrtsted  in  or  bavfqg  :PpifWf^ 
l<iP^^i^  ,,Ibi(L— <-S7.  Qui  it; 4he  order  purport  to  be  od« which.  the,^§irtv 
i^f^jfiiakvU  ^4  h^wilhia  ^  act.    jij&iftt,  P.C.  c«19.  a^g.  pv^,Tr?2«r,  A 
^)f^  li>bafike^,w«i  holdea  to  be  within  the  statute,  Chough  made  iit  4  ACtUi- 
\^p^iifj^  ^,1^  jNuported  (9  be  made  l^y  a  peiw>a  who  k^t  cash  with  such  banjc^ • 
, ,  £ Ais^  P^Q,  cld.  s,38.  p.940,  941,— S9,  As  to  the  spedliciyio^..  9^ 
|]|^^9P^I,^.^.  J41  order  in  the  followii^  ibnn,  *  please  to  deUv^r  mjr 
ronlri{J^<^ipe|^^n.v(lWh»47•.  9Kast,P.C.  c.i9.s,39.  p.84i.-^9a  Aa  order 
%  aeni|a<^  pf  soipie  coUnteral  o|:^eedoo>  may  j^et  be  the  subject  of  ibrgerar* 
,^,,o,^i).  Sr39,  p-^4|Si«    iliLeach,883."**5i.  Besides  the  for^oiiig  r&ti^tu^s 
^  Ji^.]'<Hti«rs;.  ibe  one  41Q.9.  c.57,  which  enacts,  ^  tihat  if  any  SfspifH^  fwr 
_  if^aoy^l^of  theimited  kiqgdow  of  Great  Britain  and  Ireland.  shfLU  ip^epp; 
'^fit<>04f^t«^  bi^.Qiade,  pr  kaowingly  aid  or  assist  in  the  nudcing  or  usitttfcC^^ny 
BH>t4pt^^.(peft  of  «oy  ^ame  or.oaoiilily  for  the  making  of  paper,  wit)i.  the.n|iioe 
tW^(V9IHW^*yiMl!vikihle  substance  of  the  A»por,.of  any  person  pr  pvpoooM^^bodj^ 

f^ncppiW^or  fmr  banking  company:  Acpartnerilyp,  carryiBcoii  the  busn^eis  dT.b^Q^ 
<BPy,wf4^i^ai;ia«thoril^ia  writwg,fer  that  purpose  fro^  suc)i  person  ,or.  p<srs9^.))o4x 
fiffgigyilll^t/^ri^^  or  partnecsbipi  <MiTom,sas^pwon,oft,pfi^if 

jjtiii(-^^b<nited  toK^veMchauthoi^y;  or.jihaUm^nu&iiturii^.mf^c^vei^j^in^^ 
jllf^.^^Ssh  or  diH>ose  of,  or  cause  px  proqure  to.be  b^uiihptvrfdr  mmle»  y^it^<Pf 
«9a>^.fpsal& [published OT'disposedof,  a^yiJ^Wier.^vtpis.iaHi mne.o^  .firratm^ff^^T 
fl»mW«.  JO  the  sobstance  of  the  wiper  of  epy  pc^rsoQdiwpersed^  Jl<>9y<cQraioiT^ 
jQUfap  banktegcpo^paoy  or.  partnership  wba^aavei^  cerryingion'the  h^mm'^-m^f^v 
j9f  1^  iHQ^pmpnpr;  peraons.  without  such  iait|ioriity,siiaU,  by«an){4i(^  ;!neap«rUigFfM^ 
^.pmmsMfft^  cause  or  procure,  or  shall  knowingly  «4.qr,f»si^ in*  C]9uiiagi0i[;||^^ 
iM  t((e  uanie  or  firm  of  ae\y  person  or  persons*  body  cy^po|;#ek.pi:aj^cmn\^ 
«P«riffP  W^rtp«rsbi|i»  evrying  on  the  business  of.  faaokers,  .to  ^mp^  viJh^.Wj^ 

#lfW} of .t^e.pmer^  whereon  the  same>  shall  bewnuj^  or .prfenNi^  ^vi^fy mj^ 

^pljpllf  s  so  oftlj«Go||.in  i^of  th«  /caaes  aforesaid^  «n4  b«TO  <»«W*qfcfrt4heJ)wir  WWW 
jMA  %fb  *all,  M  tl^e  first,  otfepcer;beimpinMH^  ioiCtai^^^Mi^mtii^^fop^ 
(^OHirJess  than  .suL^nonths^  e«dforthftAeQoed.p#acebarf7WMi}W4ff  Wi«of 
!»^>1»  #l9'*»  OK  plaotatipus  for  the  tew  -pS ^vigL  })W»»fn,.<  T5I|#  WjPWft  f^W" 
I'^P  enacto,  I*  rtu*  ^  any  peFsou,TOB,pfswi9i  4fljaRyvP«|^  ^|j|«  ufte^^ 
ir  ^iiefMi  miMm  fud  Ire?a»4*  tball  opgfHV|^'i^^|<frtH>V<WfA«t  W  W- Wn«W 
Ife  j^akenoc  ^.  cause  or  pnunioe  to>  ei«w 

lUmn^/or ,  device  i»uule,,or  ^haU  kiiiawio8^4n*oi{.9«^^  IW  fVWmifPf* 
^^^^fPWf  ^r  *V.wy  other  means  0^ 

Bajip/^of  exfihe^  pronussoijr  note,  orp^jjr  .g<H^/ftr,*W»i«^ 

«"  W>)^>«y  Wj  of  ewbange,pron«;fory  nptOr^^Otti^Mtf  ilMr  W  PflTVf 

« w^    ..,» WffpWtu«:tobethebiU  of  eich^nge»  promissory  nqftCi  onotfiec.n^  to* the 

mffm\^!Pm9^^»^  P««S»  f^  P««P«>  body  c^qwatcipjba^^  coejgai^-  or 

jhrtHfW^fflP^  J?w»WW  of  bajpfcers»:W*thou^  vk  .authoipty  mrwr»fu»  ior 

LW.  '  ^  Pf  [a]  2  that 
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diat  pyarpoae,  from  such  perfton  or  penods,  bodj  corporate,  banking  xcompoiy  or  mtI- 
nenmp,  or  some  penon  or  penons  duly  enthonsed  to  give  such  au&ority ;,  or  shall  use 
any  saeh  plate  so  engniv^iil,et(Aed,- scraped,  or  hjr  any  other  means  or  device  made^ 

'  or  shall  use  any  other  device  for  the  making  or  printmg  any  such  bill  of  exchange,  pro- 

'  missory  note,  or  other  note  for  the  payment  of  money,  without  such  authority  in  wntiiMr 
as  aforesaid ;  or  if  any  person  or  persons  shall,  without  sucH  authority  as  aforesaid, 

•knowingly  have  in  his,  hier,  or  their  custody,  any  sudi  plate  or  device^  or  skaU,  without 

fsdi  authority  at  albrenid,  knowingly  and  wilfully  puUi^,  dispose  of,  or  put  away,  any 
tuck  bill  of  exchange,  promissoi^  note,  or  other  note  for  the  pavmentof  money,  oir  part 
of  such  ImII  of  exoiange, promissory  note,  or  other  note  for  the  payment  of  money; 

•every  person  so  eluding  in  any  of  the  eases  aforesakl,  and  being  convicted  thereof  ae-> 
oorang  to  law,  shall,  for  the  first  ofience,  be  imprisoned  for  any  time  not  exceeliog  two 
years  nor  less  than  six  months ;  and  for  the  second  oflence  be  transported  to  any  of  bis 
majesty's  colonies  or  plantations  for  the  term  of  seven  years.'*  The  third  section  of 
the  f  tatute  enacts,  *  that  if  any  person  or  persons  in  any  part  of  the  umted  kingdom 
of  Oreak  Britam  and  Ireland,  snail  ensrave,  cut,  or  etch,  or  by  any  other  ifaeans  of  eon- 
trif  ance  trace  with  a  hair-stroke  or  oUier  mode  of  •delineatkni,  on  uiy  plate  whatteever, 
any  of  the  subscriptions  subjoined  to  any  bill  of  exchange,  promissory  not#  <«  other 
note  for  the  payment  of  money,  of  any  person  or  persons,  body  corporate,  or  other 
banking  company  or  partnership  carrying  on  die  business  of  bankers,  to  be  pa^d>le  to 
bearer  On  demand,  or  shall  have  in  his,  rar,  or  their  possession  any  plate  with^b  haii^ 
strokes  or  other  deUneatioa  of  any  subscription  traced  thereon^  subjoin^  to  any  MP  of 

-exchange,  promissory  note,  or  other  note  tor  the  payment  of  money,  purporting  to  be 
the  bill  of  exchange  and  promissoiy  note,  or  other  note  for  the  payment  of  money,  of 
any  person  or  persons,  body  corporate,,  or  other  banking  company  or  partnetsbi^  cany* 
ing  on  the  busmess  of  bankers,  and  to  be  payable  to  the^efuer  on  demand,  and  shttl 

.-  not  be  able  to  prove  that  such  plate  came  into  his,  her,  or  their  possession  without  his, 
her,  or  their  knowledge  or  consent,  every  person  so  offending  in  any  of  the  cases  afora* 
aaid,  and  being  convicted  thereof  according  to  law,  shall,  for  the  fint  oflbnce  be  impri- 

.  soned  for  any  time  not  exceeding  three  years  nor  less  than  twelve  months,  and  for  the 
second  ofibnce  be  tranmorted  to  any  of  his  majesty's  coloines  or  plantations  for  the 

•  term  of  seven  years."  The  other,  43  G.  3.  c  139.  which  enacts,  **  that  no  person  shall, 
within  any  part  of  the  united  kingdom  of  Great  Britain  and  Irdand,  enjjrare,  cut,  etch, 

'  scrape,  or  by  any  otiier  means  or  ctevice,  make  or  knowingly  aid  or  asrist  m  the  engraving, 
'  fitting,  etching,  scraping,  or  by  any  other  means  or  device  makine,  in  or  npoit  anyplace 
whatsoever,  any  bill  of  exchange,  or  any  promissory  note  or  wmrtaking^  or  orde^  for 
the  payment  ot  money,  purporting  to  be  the  bill  of  exchange,  promissory  note,  under- 
taking, or  order  of  any  fdreicn  prince,  state,  or  country,  or  m  any  minister  or  oflicer  ea- 
-trustel  l^or  employed  in  the  service  of  any  forofa  prince,  state  or  countr}',  or  of  any 
person  or  company  of  persons,  resident  or  being  m  any  foreign  state  or  country,'  or  ei 
any  hodj  corporate  and  politic,  or  body  in  the  nature  of  a  body  conNMte  and  politic, 
'  or  constituted  by  any-  foreign  prince  or  state,  or  any  part  of  any  such  bill  of  exchange, 
'  promissory  note^  unoertaking,  or  order,  without  an  authority  in  writing  for  that  purpoae 
from  such  foreign  prince^  state,  or  coimtry,  minister  or  officer,  person,  company  of  per- 
'  sons,  or  body  corporate  and  politic,  or  body  in  th6  natore  of  a  body  corporate  and  pe» 

•  Ntic,  or  from  some  person  duly  authorised  to  give  such  authority,  or  shall  within  any 
pai%  of  the  said  united  kingdom,  without  such  authority,  as  aforesaid,  by  means  of  any 

•  such  plate,  or  by  any  other  device  or  means,  make  or  print  any  such  foreigo  bili  of  ex« 
change;  pis>mis^ry  note,  undertaking;  or  order  for  the  payment  of  money,  or  any  part 
thereof,  or  knowingly,  wiUully,  and  without  bwfol  excuse,  (theproof  whereof  shao  fie 

'  upon  tibe  party  accused),  have  in  his  or  her  custody  any  sudi  plate  or  device^  or  any^ 

'impression  taken  from  the  same;  andif  any  person  shall  oflfend  in  any  of  the  cases  afore<* 
said,  he  shall  be  deemed  and  taken  to  be  euilty 'of  a  misdemeanor  and  breach  of  the 
peace ;  and,  being  thereof  convicted  aoconSn^  to  law,  shall  be  liablefor  the  fiiit  oAnee 

'to  be  impriMedlbr  any  time  not  exceeding  six  months,  or  to  be  fined,  or  to.be  pubfidy 
or  privately  whipped,  or  to  suffiar  one  or  more  of  the  said  punisliinents,  and  for  the  sb-^ 

'tond  oflfenoe  to  oe  transported  to  any  of  his  majoty^s  cotomfls  or  plantationa  for  the 
term  of  fourteen  }«ars."  It  then  provides  that  nothing  contained  iii  the  actshaU  es* 
tend  En  any  maimer  whatsoever  to  repeal  or  alter  any  law  or  statute  at  that  tine  m 
forte  for  the  preventiee  or  pimishfteiit  of  the  crime  or  foigesy  vrithin  any  part  of  tise 
vaited  kingdom* 


(B)  llfmtlE|» 


Remedy  Jbr  forgery.  4i3iy 

(B)  Jditmzn^  for  iForgerg. 

» 

(B 1.)  By  action. 

An  action  for  deceit  lies  by  the  common  law  against  a  for;^  of  fidse^ 
deeds :  as,  if  he  fbnpes  a  statute^  obligation,  or  other  specialty  in  the 
name  of  B.    F,  N.  p.  96.  B.  ( j?)    Vi^  Action  upon  the  Case  for  De- 
ceipt,  (A  2.) 

Or  tfie  grant  of  a  presentation  by  an  abbot  under  the  seal  of  his  ccm.* 
Terit.    F.N.B.  96.  C. 

Or  letters  of  .re^^dpn,  by  a  parson,  pf  his  benefice.  F.  N.  B.  99  K. 

Sc^  by  the  st.  5  EL  14.,  the  parly  grieved  may  sue  his  action  of  forger* 
of  &ise  deeds  on  that  statute  by  origuial,  or  by  bill  in  B.  R.,  or  in  the 
eSccfaequer. 

Ana  in  fiuch  action  of  forger,  &c.  shall  have  the  same  process  as  ii^ 
trespass. 

']^t  in  si^  action,  the  phuntiff's  release  shall  discharge  only  his 
costs  and  damages,  and  the  court  may  proceed  to  judgment  and  exe* 
coticm  bx  the  ouiei:  penaltiei$* 

Vide  Pleader,  (2  S.S26.) 

(B  2.)  By  indictment. 

So  he  may  be  indicted  {q)  for  forgery  by  tiie  common  law.  (r)  Vida 
Indictment,  (D  — 6s.5.) 

And  by  the  st.  5  El.  14.  The  justices  of  oyer  and  terminer,  and 
jiifitaoes  of  a3Sifle,  in'  their  general  sessions,  &c.  may  hear  and  deter* 
miDe  the  said  oflences^  and  award  process,  ftc  as  they  may  i^;ainst  mtj 
indicted  before  them  of  trespass. 

But  justices  of  the  peace  have  no  jurisdiction  of  forgery  upon  the 
at.  5  £1.'  14.    Cromp.  Just.  S6.  b.    R.  Cro.  El.  87.  {$) 

Nor,  of  felony  for  the  seocmd  (^fimce ;  for  they  have  not  the  record 
of  die  first  conviction  before  them.    Cromp.  t.  56.  b. 

(o)  Vide  mar^    RmcL 

Xq)  1*  The  tnal  of  forgery  must  be  had  in  the  county  where  the  offence  b  com- 
VBStted,  as  the  indictment  can  only  be  preferred  in  that  county.  And  as  it  seldom^ 
happens  that  direct  proof  can  be  ghren  of  the  very  act  Qf  forgery,  difficulties  have 
flometinies  occurred,  m  cases  where  there  has  been  no  offence  of  uttering  by  the  on- 
sooer,  as*  to  what  shall  be  deemed  sufficient  evidence  of  the  fact  of  foi^ging  within 
the  county  hiid.  S  Russell,  1498.-- 9.  The  bare  fact  of  a  forged  note  being  uttered  in 
m  particnlar  county  by  one  prisoner,  is  no  evidence  of  the  forgerv  having  been  committed 
is  that  county  by  another  prisoner ;  though  an  accomplice  of  tne  utterer.  S  Leadv  375. 
HEltft,  P.C  e.19.  S.49.  p.  903.;  S.61.  p.99S.— 5.  And  the  findoig  a  forced  noj^.m 
the  coitody  of  a  person,  is  not  evidence  Uiat  it  was  forged  in  the  coun^  whpre  j^.  Yf* 

-^ooaAi  espedally  in  a  case  where  firom  die  circumstances  there  b  a  piesMioptJQii)  y^\t 
wakfofged  in  another  counW.    S  L«each,  988.    s  N.  R.  97.  <     '    '~    ^.*, 

?  .  M'  Hia  ia  the  election  or  the  party  in  the  case  of  fbrgiiig  deeds,  to  I^jr  the  igx^f^ 

"•iDOK  either  at  common  law,  or  upon  the  st.  5  Eliz.  c  14. 

n*   («¥  I.'Cro.Blix;60l.  697.— s.  Lord  Kenyon,  in  apeakiaa  of  the  general  jurisdiction 

jof  tDei|narter  sesnonsy  after  decidbg,  that  the  offence  of  solikitii^  a  servant  to  steal 
his  master's  j^oods,  is  cogmzable  by  that  jurisdiction,  as  falling  within  that;  class,  of 
oflfences,  which,  bdng  violations  ot  the  law  of  the  land,  having  a  tendency,  as 'it  is 
aaid,  to  a  breach  of  the  peace,  proceeds  thus:  <  to  this  general  rule  there  are  indeed  two 
exceptions^  namely,  fbigerv  and  peijury ;  why  excepted  I  know  not ;  but  having  been 
expraslv^  adjudged^  1  will  not  oreak  through  the  rules  of  law.*    3  East,  1 8. 

rrfiTfr  wu«is-.  f  f  [X]  s  Though 
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El.  697.  .  .     .  .  '^  .". Mi's 

inKt'UidJctaMat  AaH  be  good,  if  (0   )t  pu»ues  thS'  wpp^  6f,aie 

-'■  ,         ■    ^  '  ■  ''..^x.mss! 

'Itji'^Tlie'v/orii  '  foi^  imd  counteriUtnT   ar«  MJBdtmt   >JMHttJ(  1t&Iid|/ 
fiirged  B  &]m  writing,'  ii  not  repugnant.    LtL  Bsvn-  7^7,— ;».  Tfco  i(|>;s^  L  " 


jmiW-.l^  MC  ,i(irth  in  words  wd  jGeum.  £^t,  P.  C.  c.i?.  i  53.p.97i 
.-1.- A)}4  tbe  reaioD  for KttiDs  mit  the  ui»lhimeilt  il.  tiiat  qi^  M^'^fa^**" 
on^Of  those  hbtniraenti,'  tHe  ftbdy  aiaUif  orfcMwindf  uttMAg.»r«rUd 
huuid  ibiU  be  ccmndered  foiwiy.    aLew*,J9T^«4i^iJ  The  j«oe»l«p.  . 

,t  b  UHiallf  prdkced  by  the  word*,  '  to  the  tenor  foUowii^  thu  it  tA  njr,  Ac 


nistnuiienti,'  Uie  ftbdy  aiaUif  or  fcMwindf  utuMtg  .vMrideb  tbrlaw 
J  be  ccwddered  foiwiy.    3hevA,A97^eA'^ilTtutinei»Uf4fifyi/h 
iHiallf  prdkced  by  the  word*,  '  to  the  tenor  foUowii^  thU  it  tA  tay,  Ac 
or  '  in  the  word*  and  ficiire*  fidlowin^'  wfaidi  importi  m  exact  copy.    But  tAcre 
'Ve  udictinettt  wm  for  uirpta  s  cenaw  .ntvU  (or  money  '  at  fbHow)'  and  then  let 
~''~  the  recdpt  in  word*  and  figure*,  all  the  jidcet  held,  that  the  word*  *  ••  foUowi' 
:obe  takmfbrtlwMineaf 'uaccordijigtoUieteiMrfi:diowing,'or'in  thewonk 


forth  the  recdpt  in  word*  and  figure*,  all  the  jidge*  held,  that  the  word*  *  ••  foUowi' 
were  to  be  taken  for  tlie  tame  a* '  a*  accordijig  to  Uie  tenor  fidi 
ind  Agure*  ff^owing,'  and  that  if' the  tmMecuiorhaitfttMinMiAAcein  proriiig  t> 
raodpt  vedatim  m  laid,  it  would  have  been  a  fiual  TariaDce.  S  Btk.  7BT.  1  Leacb,  Ti, 
%lSfk,  P.C.  G.  1&.  *.S3.  p.  976.  9  Ruuell,  I48I._6.  Therefore,  tlioLl^  therein 
no  tecjinical  fbmi  ofwoniiror  expressing  that  the  inrtnimeitt' U  aetferlSm'^irar^aBd 
figifr^'it  i*  clear  that  the  prosemlor  cannot,  by  varyii^  the  tcnft*  W'whitti'hd 
ducei  the  inttnuucnt,  Tellere  binuelf  from  any  a^cancj  wlri^  Ii  OthWHAi  r^ 
3Cbtt.CnD.L.i(H0.— T.  Butaliterel  variaocewiH  notritiate.  At4bM«Mta-ait 
indictment  which  charged  the  pnioner  with  for^ng  a  bill  of  esdiUige,  IliAf  oMmwd, 
in  tbeMI  »et  forth,  the  word*  ■  value  rfcHved,'  itwaa  balden  that  tbe'^lMiUWwaa 
not  maKriaJ.  aiit  did  not  change  the  word.  I  Leach,  Mj.  aEBtt.'Pi'C;  oil*;'».54. 
pi  377.^8.  So  where  the  priwner  wb«  bJicted  for  trtterin*  a  biiforoWtM^iA- 
rected  to  Meun.  Masterman,  Peten,  tmd  Co.,  with  a  forged  imkHiematt  dtHTeOD-; 
andit  Wai  objected  that  there  wai  a  Tariance  in  the  indictment  Wfiktl'-inlpdrled  t^<et 
out  the  bifi  according  to  its  tenor,  inatmuch  as  Ac  letter  t  In  Mfettrii.'Wlik  WfltlMd,  nd 
the  abbreviation  Me«sMnight  itand  for  words  whithMenrlcobhl  noUt  tSit^tMaWMi 
wai  oTer-niledi  and  tiK  judge*,  upon  the  ptoint  being  refen^d  to  th«Mi;  btld^  iW'tbe 
indicUp^t  WW  iiiflicient.  Oldfietd'*  caie,  aRuBseli,  i^SS.— s.  but  if  by  additlan, 
omissibn,  or  alteration,  the  word' is  *o  ehsngbd  as  to  become  aiUtA^ '«4M1,  the 

661.     1  Stark.  Crim.' R.««.':  i^CMt. 

ig  the  IiMnunent  to  heaMp«F4iiAting 

3  t^ait.  P.  C.  C.  19;  1. 56.>7^.  ^  9Blk. 

d-itiiere  the  ligimtiire  to  h  MH'df  oc- 
IntScuneht  avenini^  Itto  Mdgfi^by 
ave  t«Een  ngried  by  bin,  watbadreflbat, 
at'At  not  pnipon  on  tke-fttd  a(4t  to 
ortmnsCbea^rewly  kreMe4^  ^Laaeh, 
s.  93.  p.  97T.  VMe  ■  Ba*i  T.-G.  «S. 
impbrt*  what  appean  mi  the'  Dice  of 

C.  C.'I9.  (.11.  p.(IS3.    I^HJJ   P.95S. 

ni.    9Leach,6JT.    sEM,P.C.  c.I9. 

994.  a  Leach,  669.  n.  9  Leach,  eos. 
814.  iiEa*t,.P:C.c.i9.  >.56.p.984.— l4.~TheiDtenttodelraudtnnMbe««edinthe 
indictin^t,  and  pcnated  at  the  particular  penon  or  per*oni  agaiMt  'whftm  it  >■  madt- 
tated.  9E«ibP.C.c.i9.s.S8.p.gee. —  is.  Though  it  wfll  ^  luffideut  to  describe 
the  parff  tp  .be  de&auded  with  reasonable  certBinty.  And,  tAerefere,  an  indictment 
which  stated^  that  a  for^d  order  was  directed  to  Mesirs.  Drutnmond  And  Companj, 
by  the  n^e  of  Mr.  Drummond,  Charing-crois,  was  holden  good,  not  was  tt  necenary 
to  stale  the  name!  of  the  respective  partner*.  1  Leach,  9*6.  9  East,  P.  C.  c.  1 9. 
S.60.  p.990. — 16.  Nor,  ii  it  necesiaiy  to  state  in  the  indctnicnt  the  manner  in 
which  the  pnrty  was  to  have  been  defrauded.  9  Kast,  P.C.  c.l9.s.£9.  p-989i 
1  Leach,  7  T. — ^17.  Nor,  that  a  forged  bill  of  exchange  was  tendered  totlie  parkin- 
tended  to  be  defrauded,  nor  in  what  other  manner  the  parly  could  be  defrauded. 
3  East,  P.C.  c.  19.  s.  59.  p.  989.  ands.58.  p.  986. — 18.  As  to  the  property  of  the 
party  intended  to  be  defrauded  in  the  monies,  &c.  sought  to  be  obtained,  tee 
1  Leach,  366.  S  East,  P.  C.  c.  1 9.  t.60.  p.  991. — 19.  And  where  there  is  an  incor- 
lioration,  the  money  becomes  the  properly  of  the  whole  body,  and  not  of  the  indivi- 
4»>tl  merabers  who  c6uipt>*e  iL    And  the  st,3l  G.S.c.  33,*.  78.  nnd  18G.3.  c.ts. 


statpUf  tfaoug^i  it  be  unpn^MU-  Latiii ;  as,  if  it  spys,  omn^  amwt  caput 
suum  pwpriumjkbriciaM ,-  !<ft  it  is  fmrmiilit  to  did  viatm  ctf  tt«  Miubte. 
iL^UT.22i.(«)  /-.».U 


mQieusjid'_  /also  fabricavU  JixctwH  per  quod  B.  convfyavU  Jaifttick-Parkt 
iJe-iAf  *bwig^  ihtire-  be  a  variance  in  the  uainu:  (rftbe  I(iri3sY  vet.Uio 
^JB^ttvtfistttrb'AfisttiefiKtt'it'liiclLtbe'jurvQURht  tofind,  anq  wsof- 
WMgiftlK&tf.'  R-.-Ftt.57:-«61.  ■  ■  ,.■.;;, ;-v*i 
'3lHiCAMctW»t,My^,l'l»at,  such  »  one  eonAvficit  s^-ptoecm^ 
ntwtiiitiiJe^umimi<Umtmy  it  viU  b^badj  for  it  is  repiigTit^^K.C^') 
W^f<ibpti«{^e»'>  H.4Mod.I04.^)  ...  ;. 


""".■■••'i-    ;   ■, .    :'-  FORM.  „   .;  ,'■ 

j!M.t».ji..,-Ti-.,T^id».AMK«»KEHT,  (Ds.— Li w— X.)    .;:  .'  . 

■  I  ,ii-ji»J  i    .  -  <   .  -  ■  .  ,     ■   ' 

'.',!]     '-.„,ni:     , '" ' : ^^. 

wert  pwwt4  torobTUtp  the  objectjon,  that  t&t  word  **  penoD"  in  the  ht.  d  G.  IS.'  c.  tS. 
9mt  t,Si,3i^^^  (relating  to  the  Ibiverj  of  deeib,  willi,  bondi,  Ulk,  &^)'  cBd  not 
mond  ta  'the  •ggregtte  membcn  of  a-  corporation.    1  Leach,  ISO.    8  Ewt^  P.  C. 

biA0.,|.»a<,p.9SS.     SRusteU,  1495^ 

(■)  ii  Where  the  indiiinent  ii  upon  a  rtatute,  the  offence  lAutt  be  described  na  in 
the  wonk  of  the  lUtute.  sEoit,  P.C.  c.  19.  t.S8.  p.SSJ.— s.  But  an  iniEctinMt  for 
hraof  B  itvip  on  (br«gn  miuliiu,  which  iitated  t 
■na  iaiistpect  of,'  foreign  louilin,  wa»  hobieo  gootl 
m-  the  glauie  iraposins  the  duty  were, '  far  and 
tMbcn  '  oni'  and  m  •then  'upon,'  S  Eait,  P.  C. 
3.  An  IndictineDt  on  the  M.  sG.2.  cS5^  which  c 
nioullr  alter  and  came  ta  be  altered  a  certain,  tnll  o 
ingh  wa^  adding,  a  cipher  Q  to  the  letter  and 
tkgu^  the  words  of  the  Uatuie  are,  *  if  any  p< 
GOUDlerfeit,  and  the  word  '  alter'  it  not  used  in 
a.  58:  p,  Wt.  9BB. 

(i»y  L  It  is  laid,  dut  a«uperfluoiu  descrij 
s  But,  p.  C  c.  19.  s.  SB.  p.  sas.—  2.  And  a 
OD  the  statute,  9  G.  s.  c.  35.  (or  forging  '  s 
jeoCed,  that  «s  the  statute  uses  the  term  be 
the  indictment  ought  to  haye  de«cribed  the 
gai7  of  the  one  or  the  other ;  that  it  shou 

cate  ai «»ri<aig  ai&gatiirg,  as  it  had  neither  it.iic^wum  uur  iiciiui/  biuieuu  u> 
it,  and  that  althou^  a  bond  were  a  writing  obll^itbr}',  yet  ^e  converse  did  n6t  bold; 
and  by  theophiionof  the  judges  the  indictment  vasnolUcN  ^ood.  9£aU,  P.C.  C.  19. 
>.  58.  p.  S8i. — 3.  With  respect  to  the  inference  from  this  case,  that  d  suptriluous  Jo- 
scription  dos  itot  appear  ta  be  objectionable,  a  learned  writer  layv  that  be  is  by  no 
means  nariirfied  that  the  term  '  bond  is  not  properly  applicabld  to  an  obligation  wiaout 
a  cpuditioni  although,  for  the  sake  of  distinction,  it  is  luore  usually.  callM  a'sii^e  bill, 
6fi«.  a>l.  St.  pt.5.  d.  xiLp.  561.  referring  to  S  BIk.  Com.  34d.  'S  Russell,  1496. 

(y)  In  a,ca«e  wbere  the  prisoner  was  incRcted  for  forging  a  will ;  and  oti  ^is  arreigt^ 
meot  heplcwlcdaii<n/M(ar;u)(;  upon  which  the  pleawu  tateri  orr  fcaAi,  and  re- 
corded by  the  clerk  or  the  arraigns,  who  replied  to  it,  on  the  part  of  the  crown,  nJ 
fsc/  rrcord;  in  order  to  prove  the  uea,  the  record  of  a  former  acquittal  of  the  priioiH^ 
wasftfoduced  j  but  90  comparing  it  with  the  present  indictment,  it  appeared  that  thp 
prisoner  h^  been  acquitted  of  uttering  a  forged  will,  beginning,  '  June*  Gibson  do 
ncreby,'  &c,;  and  the  question  therefore  was,  whether  this  recorfl  was  Ic^  evidence 
of  the  prisoner's  hanng  been  acquitted  of  the.  same  oAnce;  after  argumentt  by  tte 
prisoner'*  counsel,  the  court  rej^t^ed  the  proof  as  insufficient.  I  Leach,  448.  fl  Ru». 
•eil,  H9T. 


F  f  U]  * 


(  .**o   ) 

FORMA  PAUPERIS. 

(A)  &ait  to  fioritta  yati|ie(i0. 

r 

By  the  st  (a)  11  H.  ?•  12.  Every  poor  person  having  cause  of  action* 
0t  suit»  shall  hi^ve  by  the  chancellor  a  writ  original,  or  subpcpna^^  with- 
out  payinff  for  sealing  or  writing  the  same.  And  the  chancellor  shall 
assign  derks  to  write»  and  counsd  and  attorney  for  the  same^  without 
reward  taking. 

So  shall  the  justices  of  B.  R.^  C.  B.,  tiarons  of  exchequeri  and  aU  other 
justices  in  courts  of  record,  where  such  suit  shall  be. 

And  thereforei  in  chancery,  and  every  court  of  record,  the  plain- 
tiiF  (i)  having  cause  of  suit,  upon  affidavit,  {c)  that  he  has  not  5L  (cf) 
aboVe  the  matter  in  question  {e)  shall  be  admitted  to  sue  in  Jbmd 
pauperism 

And  by  Ord*  Cla.  No  counsel^  attorney,  &c.  assignedt  shali  take 
Jee,  or  a^pree  for  reocnnpenoe,  &c.  on  pain  of  censure  by  the  court: 
nor  refiise  to  prosecute  or  defissid  for  sadbk  pauper.  Vide  Bules  wd 
Orders  of  Chancery,  {f)  . 

And  by  order  18th  Nov.  20Car.  2.  No  pauper  writs  shall  pqr  fees 

for  sealing,  {jg) 

> 

.  (fl)  I.  The  doctrines  oootained  in  the  greater  part  of  the  notes  subsequent  to  the 
present,  relate  to  soits  at  law;  the  present  relates  to  satts  m  equiiy  :■  and  mst,  pau^iers 
are  allowed  to  prosecute  and  defend  their  ri^ts  in  chaneeir,  withodt  immrrmg  the 
aame  measure  of  costs  whidi  falls  upon  suitors  in  genend ;  andf  who  are  entitled  to  this 
privilm.  not  from  any  legislative  provision,  bSt  from  the  huftiaiiity  of  die  court 
jtMiHL  Newl.  206.*— S.  And,  in  the  eye^  of  dus  couit,  a  pauper  is  a  personwlio  will 
swear  that  he  is  not  worth  sL  after  all  his  debts  are  paid,  his  wearing  apDarel,  and  the 
natter  in  question,  if  he  is  not  in  possession  of  it,  only  excepted.  JRna. — 3.  Which 
itfldavit  must  be  made  by  the  pauper  himself,  l  Dick.  136.  sB.C.0.S79;^-4.  But 
if  the  party  b  in  possession  of  the  subject  matter  in  din>ute,  and  which  is  woitb  more 
ihan.K  he  cannpt  except  it  in  his  affidavit^  and  therenMne  win  not  be  regarded  as  a 
pauper.  1 1  Ves,40* — $*  To  sue  or  defend  m  forma  prntpem^  the  oonrse  is  to  ^eddoiK 
th^  n^ter  of  the  rolls,  ann)exing  the  necessary  affidavit,  supported,  if  the  petitioner  is 
jijiunti^  by  counsel's  certificate,  that  he  has  a  Just  cause  of  suit  Harr.Cl1.Fy.99e. 
•T^.6.  whereupon  he  may  obtain  an  order  admittinie  him  to  sue  or  defend  ia/nW 


ff^perkj  aud  aisignin^  him  counsel  and  a  ax  clerk ;  wmc|i  order  the  ptamcitrmay  pro- 
GUTQ  b^re  or  after  bill  filed;  and,  in  the  latter  case,  it  is  said,  no  certificate  is  neces- 
sary.. Wy.  Prac.  fi^.Sl 9.  Newi  207.  Vide  Harr.  Ch.  Prac.  390.  '-T.  One  ordered 
tp  be  examined  pro  hUereue  iuo,  may  prosecute  and  make  out  his  right  Jn  dus  cha- 
rncter*  3  Dick.  788. — 8.  But  one  cannot  appeal  in  fyrma  pemperii.  s  Dick.  504.  — 
.^^  "Sor  can  executor  or  adnnoistrator  sue  9s  such.  1  Dick.  156.  -^  10.  Nor  can  a  next 
fj^nd*    }Ves,J.410. 

iui^)X^  defgndtrnff  in  i|  civil  action,  is  never  allowed  to  defend  as  a  pauper.    Ibid. 
Jtprt^,5^.    B9me$,afl8. 

.aa(^)  A  party  convicted  of  perjuiy,  is  competent  to  make  affidavit  to  enable  him  to  sue 
Mff^^9^-    ftB.4^B..^S. 
j[j/l\  In  X  liitt*  P'  U.§^Sf^,fti&  sum  is  said  to  be  ten  pounds;  but  this  seems  to  be  a 

(e)  J^r  an  his  debts  are  paid,  except  his  wearing  appareL  R.M.8ft4jac.2. 
E^.) .  a.X  B<  Hul.  Q}Bts,  S12.   Tidd,  90. 

Q)  1*  I3f»  is^- — ^'  '^^  prhdlege  does  not  exempt  the  panper  from  payii^  the 
d^  fi^r  the  labour  of  Svritiiig.  Hair.  Oh.  Pr.  391.  CM.Ch.  1S4(  l9A-^3.  Nor  docs 
4  A  penum,  by  getting  himself  admitted  to  sue  as  a  pauper,  discharge  himself  of  costs 
»vbich  he  has  alreacfy  incurred.    Mos.68.    2B.C.C.272. 

(g\,  If  he  obtain  a  verdict  lor  more  than  5/.  the  ofiicers  shall  be  paid  their  court  fees, 
and  for  parsing  the  record,  &c.    Tidd,  91*  , 

So 


Suit  ififiirmd  pauperis^  ill 

Sd  B  wonttQ,  mdicled  by  her  husband  iot  a  miklemettiory  shall  be 
admitted  to  defend  injbhud  pai^^ms^    Mod.  Oa^  884 

8p^  by  the  st5&6 W.&M.21.  and  9&IOW.3.25.  He  shall 
be  exccned  8lBin{>Khiti6S  who  is  admitted  to  sue  oy  defend  infermt 
fouperis^  (A)  v 

80|'  by"^  St  2  Gea  £.  S8.  A  persdn  arrested  on  a  captain  or  in* 
fdl^mattbtit  ¥dat!hg  to  the  customs,  making  affidavit  before  a  judge^  cor 
a  eomnidssioner  to  take  affidavits,  that  he  is  not  worth  5L  beside  his 
ilfteriu|(  ^ijparel,  if  he  petition  to  d^endinJbrmdfOMqierii^  the  judge  in 
discredon  may  adinit  him  so  to  do ;  and  assign  coansdy  attorney^  or 
derk,  who  shall  take  no  fee^*  or  rewaid.  (0 

But  by  the  'st  £S  H«  8. 15.  A  plaintiff  admitted  as  patiper,  it  {k) 
noBsait^'  &c.  instead  of  paying  coflSs,  shall  suffisr  such  other  punish* 
ihent^  as  the  jastioes  o£  m  court  where  tfie  suit  dqiends  shall  thiak 
reasooable* 

So^  if  he  be  admitteds  thou^  He  was  dispaupered  before  nonsuit. 
R.  IR6I88. 

-    And  a  pauper,  being  nonsmtfed,  may  have  corpooral  punishment, 
i  RoL  8S.  (I) 

And  the  usual  course  is,  that  costs  are  taxed,  and  if  he  does  not 
pay,  he  shall  be  whipped ;  except  where  the  court  in  discretion,  (as 
it  may,)  directs  that  he  shall  be  excused  from  both.  1  Sid.  261. 
Sal.  506.  (/} 

ISy  Rule  in  die  Exchequer  47,  a  petidoner  to  be  admitted  inJbrmA 
pauperis  shall  bring  a  certificate  under  counsel's  hand,  that  he  hath 
probable  cause  of  suit,  and  take  th^  usual  oath,  &c.  Vide  Rules  and 
Orders  in  Exdiequer. 

So,  by  a  rule  in  B.  R.  H.  S  &  4  Jac.  2.  NuOus  admiitatur  inJomA 
pauperis  ixtra  curiam*  (90) 

Scs  by  order  ki  the  ^cdiequer,  1717,  no  pa^>er  is  to  be  adnnttedbut 
hf  consent  of  the  derk  and  counsel  assigned  to  be  stan£ng  eoanset; 


♦  ^ 


(A)  Vide  etioBi  44G.S.  c9S.  1.  19.    4,80.5.  c.l49.  8chedL  Pvttt.  t.V. 

(fl^  1.  TTioogh  a  psimer  be  not  liible  to  fay  costs,  vet  he  is  entitled  to  reoehe  tkcm 
InHn  his  advenarv.  1  B.&P.S9. — s.  And,  in  regarci  to  eouhy,  there  are  cases  where 
the  coort  has  oncnd  hSs  costt'Ss he tsoced as fbe eosli or  a  sidtoritot hi /onni^o^ 
pent.  Wallop  y.  Walhuitoiiy  NewL  JN)9.  — 9.  As  where  a  plea  or  demimer  to  a  bil 
bf  a  pauper,  is  otef  ruled.  1  Eq.CSiB.Abr.  ltd. «*«4.  Hc^ever  in  ahocher  and  sobse- 
qoftot  case,  where  the  pauper,  being  plaintifl^  sacoeededy  the  oonrt  would  not  afiow  him 
to  reeeire  moie  than  he  snd  fab  solidtor  were  out  of  pocket  Pre.  €h.S19»  sso. 
^£q.Ca.Abr«63a.-*-5.  And  in  another  cue^  where  the  defendant  being  a  pauper, 
the  b0L  was  dismissed^  for  want  of  prosecodon,  with  cost^  tiie  ooorf  adher^  to  tbe 
mkw— >6.  In  a  late  case  Lord  Ekkm,  after  considering  the  diffiM^nt  authorities^ 


jMMais  to  httfe  been  of  opinioii,  that  there  is  no  genetsd  nile  upon  tins  subject,  but 
that  the^sourt  faasa  discretion  in  each  case ;  and  he  decidedi,  that  il  was  fit,  that  wheie 
aa  ■nawii  Id  a  panper*s  bOl  was  lepofted  iaiper^ciit;  the  coses  of  expetigls^'die  im- 
pertinence should  be  taxed  as  dioei  costs,  but  when  taxed,  to  he  paid  infto  eooit  to  wait 
the  event  l6Ves.l6a  989.  Ne#1.910.— 7.  He  aiay  hsnre  a  trid  At  Mr.  98alfc. 
esi.  6Mod.iS8.  Sedvide9lil.Pr.Reg.S08. 
(t)  A  panper  18  liable  to  be  eommitted  for  lOing  an  improper  ImU.  4Ve9.e90i 
Ui  I.  iM«9$i.  98alk.S06.  7Mod.li4. — 9.  But  this  pmdihtnent  ilbes  not  ap- 
fMar  to  have  bee»-ever  inttcted    Ibid.- 

.  (»)  I.  But  now  if  a  plaintiff  wiU  make  aiffidavit  that  he  b  not  worth  five  pouiui^  ftc. 
he  vuff,  )ipon  petition  t»  the  chiefjoitice>  supported  in. K.B.,  Irf  connsd^ opniion  of 
his  cause  of  action,  be  admitted  out  of  court.  Tidd,  90.  R.  H.  3  ft 4  Jac.  9Reg.  1.  a. 
IC.B. — 9.  Yfhich  admissiDtt  mayheeitbo'stthe^omsieaccmeDtof  Ihesnit,  orafter- 
yff9rd$ pendetUe ate.    Say, Costs,  90.    3Wils.34, 

and 


44«  FOR^  I^yPERIS. 

'and  if  admitted  after  oo^;iaaveqc^QQm^/if  tbe.miity  the  pauper  to  gyve 
security  to  pay  the  costs  VMike  bMkiib6m:\tJ^ 

So»  if  a  pauper  cootracts  for  |liaJMi|(4t,of  the  suit,  he  tWMb^dii^ 
mitsed,  and  never  a^f^er^ards  retained.  J^er  Qrd.  Off  Vide  Kales  and 
Orders  of  Chancery,  (o)   '^    \  ''   '  '         .,    '   ^  ^  ; 

SO|  if  he  giTeS)  or  agrees  to  ^e  ajfee  of  recoinf)eiic^;/h0  shall  be 
dispaupered,  and  never  afterwards  adiidtlt^i  .Ord*Cl|Pj^j|^dQ  Hu|ea 
ana  Orders  of  Chancery,  (p)  ^       ^     '•'  i    >•    .     .^ 

So»  ifhe  gives  notice  of  trial»ja&cl^ Jik^'Mft^^  (i^f^i5064(i9' 

SO}  if  he  has  an  estate  in  possession,  thragk  it  be  raonljgfged  atxive 
the  vahie.    Per  Holt,  2  J.  cqauSaL  507.  (s).     '      -'      r  .  i . 

Sks  hy  OkL  Cla.  proohss  of  eotketiipt'ot  a  pauper's tnnt^sliall  not  be 
sent  to  the  great  seal,  till  6^|tte^/bVth^!^k^dMr,  who-ehkll  Aake  case 
thkfe  it  b^  iH^t  VeMtoM  '  Tide  itlde«^ftlild'CiMer»«f  ChfiiK^.(/^ 


I    '       ••'(•/•  1     .  ,  .   '.  M    l' 


«  •  f  I 


FORMEDON. 

-Vide  IILEAI1X««  (SJ&U&Ci)    ' 


^   CI 


»  .' ' 


FOWLiN(?. 

vide  Justices  of  Peace,  (B  45, 46.) 


» -. 


.»■»• 


i  FOWLSL 

Vide  DisMEs,  (H  9.) 


(«)  1.  Snpn,  dliiig  MM.68J   tl^:GX^4^'!9.rr^%\U  n  peuptflig^itfbf  tcancU  in 
^  Ml  ^.^mtwei^  be  ^baJl,  mtt ,  tly:  oosts  of  .Keying  t^ie  same  ezptuogoiL    Totbw  897. 

or  can  'he  cmmns  Ms  bUl  ivithoat  twymeift  of  costs.    5  B.C.C.87. 


l^YU.w%^t.  Kor  can 'he  (&m!Bs  Ids  bin  ivithoat  )}^m6ift 
Wv.Pr.Rqg.891.  f    \s  .'    .         4i  'jf^..-  . 

b  «€.b.  i  MAp^liAk  l^^Mto  fM  nor  prteiedii«4o  trial  parsouit  to  notice. 

(r)  1.  Or  be  otherwise  gaiky<ofiniproper  conduct.  sUi.P.IL6d5.  sSalk.506. 
1 8tr.  4ao.  9  Str.  sss.  i  iss.  Iv-mlB.  i4;  t  I'B.  &  P.  40.  eBast,  sos.  s  Smith,  67s. 
-—8.  fiat  until  thb  be  done,  they  will  xiot^^Mie  jut  nde  about  costs.  8Str.878. 
98S.  5Wils.S4.  1B.&P.40.  6East,«)5r.  ^8fiiDiih,676.  Vide Cas^ Pf. C. P. 47. 
Pk*.  Beg.  405.  1  Str.  490.---5.  ^d  unless  tne  patper's  ceoduct  appear  to  hsnre  beoi 
ViliWSl9^4»to«wBWblttiQ»ttlJ  ^  a  leoond  aedoo,  undl  the  costs  are 

paid  of  a  nonsuit  in  a  prior  one  for  the  same  ;Ca«se*  9$tr.S78. 1181.  '5^ils.84. 
Mutton  r.  Colboys.  TidcLsa, ,  Vide  8T.R.5ii.-^4.  Nor,  if  the  pauper  should  suc- 
ceed in  the  second  actionjirmtii^  d4du^4heediis  of  the- first  o^t  o^  those  lecotered 
intheseoondr.|SkKi§9Jtf   .rjiirilu;  y^! —  u 

r«)  1.  So  where  he  u  m  pessessioa, jmd  i^o^yesithe  rents  of  the  lands  In  questton, 
althougb  the  defendant  has  a  lerdiclLifC  ttw;.  and  takyf  i^eopon^  -  take  i  writ  oi  poa- 
session.   Harr.  Ch.P)r.^C'^JS«(Mdon:iHi;i)iBi|slP  |»Dcted  to  trial  pursuant  to 


rtN»a  >*Kt¥#9a^fl8»lft£H?8$**^"^?^^  ^"^  to  smable  him  to 

cany  6n  the  suit,  is  not  a  ^unoior  mSpaupendg  hi^'  l(FVCk407. — 4.  JNor  improper 

and  ▼exatious  conduct  by  him;  in  a  former  suitjigabist'tlie  same  party.  16.Ves.4lo. 
1  B.&P.56f:^l4  aivricqinbiteff^irW^i^^  tnAw  ^pQa  tba/mbject  of  ^dispaupering. 
loVes.511.'  ^    ^       y  1  ,.<.  ^     ,     i  ■ 

(i)  Notice  of  motion  by  i. party  ta^tfiiifrjNlsjiMri'mttA' be 'signed  by  the  derk  ia 
court'  I7rv^.3ft7l  .\J   .i\     f   \     .-  y  i;  ' 

FRAN- 


8*  .:i'-' 


iOO  <>ri}  '^.'iq  o)  v}nij992 

fXi.)  Wliat  by  prescription,  p.  tS'lO,]., , '  ,'.'/:]^j!o 
V.  'ip/1  (A*0  Whatnot,  p. [319.]  i    ,      .     '   '     'i 

(*}' (EofifirmeD.  p. [319:]  ^        .         Vrf; 

(s) .? Dbai.)";The  <i««Jity;.p»ltK»i»of  LaJ4CMt«MM>  pn  i^^UJut 
(D4.)  The  county  palatine  of  Chester,  p.  [523.] 
(D  5.)  The  chajnberlaip.  p.  [323.] 
(D  6.)  The  chife^  juktidd.  p'.  ^24.] 
(D  7.)  TTie  oounly  palatine  of  BiU-ham.  p.  [324.] 
(D8.)  EIy,&c.  P.[825.;i 
(D  9.)  The  jurisoic^oiii  of  a  county  palatine,  p.  [326.3 

;(E)  Cbe  Cmque«lg>ortisi. ,  / 

(E  1.)  What  privileges  they  have.  p.  [329.] 

(E  2.)  What  courts,  p.  [331.^ 

(E  3.)  How  a  wiit.to  TOe  Cmque  Ports  is  directed. 

p.  [331.iJ  •^•        ■ 

(F)  CocDO^ation. 

(F  3.)  By  parliament,  p.  [835.]  .lir.v-il  iS.y'v 

(F4.)  By  prescription,  p.  [335.]  "^^fi) 


'F  8.)  Place,  p; rM9il  i'-^'  /'•Jj  «9"oI>  ad  wrf*  luro  jua  jt— 

TOO  ^ame.  p.|^^»J     ,  i.  a  .r.-..os>nj8i   .io-j»a.i4 
{F  10.)  What  thiiigB'  areviBaddi^ 

.    ^  (F 11.)    What  it  fiaaX.4(3|fi;  P»  tSiflWlaot'ii^  hno  sa  9ib  m  b«» 

?F  12.)  How  act :  —By  attorney.  ptvfM«.>fl<»3a  ^rfi  m 

•..  j>aI:   4vI.)   i5y.fleea.>,p.|j>M4jJ,yi,™  «  g^H    p..  .nutba^^ 

'^Fl4i)  Wh«tdt<HmiiotAuik.Q847ijJ..TH.-').T^^^^  jio>n« 

(F  16.)  When  it  goes"  itt=8tfCce8*dii'i':'prf£S43.3     •  '.^  » 
(F 17.)  What  not  good.  p.  [SiSO,]  , .  '  o 

(F  18;)  Alienation  by  a  corporation,  p.  [351.] 

C F  19.)  Corporation  may  sile,  or  be  sued.  p.  [352.] 

(F20.) 


prt]     ,  FRANCHISES. 

■     (F  20.)  The  members  of  a  corporation; — Howchosen: 
— The  election  j  when  good.  p.  Q354.] 

(F  21.)  When  not  p.  [358.] 

(F  3i.)  Mayor  or  baliffl.  p.  [861.] 

(F  23.)  Alderman,  p.  [362.] 

(F  2*.)  Recorder,  p.  [S62.] 

(F  25.)  Common  council,  p.  [363.] 

(F  26.)  Livery-man.  p.  [S63.] 

(F  27.)  Town  clerk,  p.  [S63.] 

(F28.)  Common  burgess: — What  will  give  aright 
to  freedom,  p,  [364.] 

(F  29.)  What  is  requisite  after  election,  p.  [365.] 

(F30.)  Removal  from  an  office;  —  By  ifesiimation. 
p.  [3©?.] 

(F3I.)  By  the  corporation;  —  For  what  cause  al- 
lowed,  and  for  whatnot,  p.  [S©?.] 

(F  32.)  When,  ad  UMtum.  p.  [369.]  "^  ■"       •" 

(F  33.)  What  is  cfuse  for  a  disfranchisement,  and 
whatnot  p. [370.] 

(F  34.)  How  a  man  shall  be  amoved,  or  disftanchised: 
p.  [371.] 

(G)  iFtancdto,  IwtD  nestroKeti. 

(G  1.)  By  re.union  to  the  crown,  p.  [374.1 

(G  2.)  By  surrender,  p.  [374.] 

(G  3.)  By  forfeiture,  p.  Q375.] 

(G  4.).  By  the  diasoluttoD  of  any  corporttloo :  —  What 

shall  be  a  dissolution,  p.  [375.1 
(G  5.)  What  not  p.  [S76.3 
(G  6.)  When  franchises  are  not  gone  hy  the  dissolU' 

tion  of  the  corporation,  p.  [376.3 

(^)  ^obi  tl)eg  mag  be  clatmeo. 

fA.1.1   Whatbv 


(cyAnytlBtifnudi  nay  aRiebygnot, 
OOP,  may  t»:  claimed  by  (vexriptioii. 


Horn  thejf  may  be  clamed,  t^l"^] 

An;  thingiviuclt  m^r  be clumed  witbont  matter,  of  tmot^' may  be 
claimed  by  prescripdon.     Co.  L..I  I*. 

As,  a  privilf^to  be  a  corporation.     Co.  L.  114..    Vide  post,  (F.  4,) 

Tetiere  jdaciia.      CaL.114.  b.     3  Rol.  270.  1.52.     Vide  Courts, 
(P  1.) 

To  have  treasure-trove.    Co.  L.  1 1*.  b.    Vide  WaMe,  (G.)  (d). 

Waifes  (<r),  and  estrays  (/).      5  Co.  109.  b.     ,Co.  L.  1 1  ♦.  b.     Vide 
Waife,  {A.  1,2.— F.) 

Wredi<rfthesea.    CD.L.ll*.b.    Vide  Wreclc  (g) 

A  court  ' 

(itj  i.TreamretroreM  where  Bii;p  Dumeyii  found  hidmtlieeaitli,HxlnooDekiKiw* 
to  wnom  it  bdow;  in  which  CMe  it  becomes  the  property  of  the  lord  at  the  manor, 
having  thii  Cnikdkte.  But  if  the  owner  m^  an;  wayi  be  known,  it  belonct  to  hita. 
At^to  tbe.placftwhoEa  the&xUng  wi  it  •eenu  not  material,  whether  it  befaioden  in  tha 
ground,  or  in  the  roof^  or  walli,  or  other  port  of  a  castle,  home,  building  mini,  or  H«c 
where  Slnit5TT.  Slntt.  138,  3  CruiK,  970.  —  U.  Nothing  is  nid  to  be  trauUK - 
tnfe  bntjtdd  and  liher;  aad  it  is  the  du^  of  every  person  vnio  Sadi  any  triwiin  of 
this  kind,  tcf  miike  it  known  to  the  coroDen  of  the  county,  for  the  concealii^  of  it  it 
paiuihtUefi/fine'wiiliinpritoiuaent.  Ibid,    s  Hawk.  67. 

(r)  ].  Which  aresoodi  that  have  been  stolen,  and  waived,  orleft  bytbefeloa  oalui 
heagpuTiue^  (briear  of  appreheonon.  3  Cruise,  see.  sRep.  109. — 9.  Hius,  if  a 
Moa,  who  is  pursued,  waives  the  E<>ods,  or,  thinking  that  he  is  pursued,  flies  nipay,  and 
leaves  the  goods  behind  him;  thenng'B  officer,  or  die  bulifTof  the  lord  of  tiieinMior 
whohai  the  fiwuhise  ofwaiS,  nu^  seiie  the  goods  to  the  kiiu'i  or  the  lord's  lue,  and 
keq>  tlum;  unleu  the  ownermake  a  (rath  punuit  after  the  fefoa,  and  soe  aa  appeal  of 
roweiy,  wUhin  ayear  aiidadafiorpve  evidence  gainst  him,  whereby  be  is  atuiniedi 
io  ^lidi  ewe  the  owner  shall  have  restitutioa  of  his  goods  so  stolen  .Mid  wvved.  IbUt 
—  3.  He  reaaon  that  waib  are  forfated,  and  that  the  person  from  whom  tti^  wet* 
•toleu  ihall  lose  his  propetty  in  them,  is  on  account  of  nis  defiuill  in  not  qiaking  fresh 
suit  to  mpi^iend  the  t^oo ;  for  which  the  law  has  imposed  this  penalty  upon  the 
owner.  Bad.  —  4.  Tliou^  waif  i>  generally  Riokcn  of  goods  stolen,  yet  if  a  pcnon  Eiad 
norated  with  hue  and  cty  as  a  felon,  and  he  flies  and  leave*  his  own  goods,  these  will 
be  fbrfiited  the  same  as  soodi  stolen.  But  they  are  properly  fogitiT^i  gopd«^  and  not 
fctieited  till  it  be  found  More  the  coKster,  or  othenrise  by  record,  that  ^  fted  for 
thefUony.  sCrwae,  sgt.  sHawLP.  C.  4S0.~S.  Ifthe  thief  had  not  the  goods 
in  his  possession  wlien  he  fled,  theie  is  no  forfeiture ;  for  if  a  fUon  steals  goods,  liida* 
them,  Hod  afterwards  flies,  there  u  no  (bifetture.  So  where  he  leaves  stolen  goods 
any  whcxc^  with  an  intent  to  fetch  them  at  anodier  time,  thay  are  not  wuved.  And  , 
'  -     •--•-■----•-  -■•----  L    'i^ttaa.    5 Rep.  109.    Cra. 

(/}  1.  An  estray  is  a  beast  that  it  lame,  found  within  amanvr,  owned  bynooaa^ 
in  which  case,  if  it  be  proclaimed  accon&ng  to  law,  tt  the  two  next  maikat  town^  oa 
two  ma^etday^  and  is  not  daisied  t^  the  owner  within  a  jaar  and  a  day,  it  becomea 
the  property  of  the  loii  at  the  manor,  if  entitled  to  Oii*   species  at  frandiis^ 
3  Cruise,  96Sl— S.  If  the  beast  strays  into  anollMr  manor,  witlufi  ths  jav  aA«  B  haa 
been  an  estray,  the  first  lord  cannot  retake  it ;  for  till  tb 
damations  nmd^  he  has  not  Bcqnjred  a  property  in  itj 
of  the  second  lord  is  good  a^nst  Urn.     Sn.  Afar 
J  Cruise,  969.  —  3.  If  thebeast  be  not  regulariy  procU 
any  time.    And  where  a  beait  is  proclaimed  as  the  Isv 
widun  die  year  and  di^,  he  shall  nave  it  agua,  apoa  | 
ST9.  — 4.  If  thebeasUof  anin&ntf/nMrowT^  orpt 
.ttr^  and  are  proclaiaied  acconliiig  to  law :  If  none  d 
dqL  tk^  Aalibe  alt  bound,  and  become  the  proper^ 
A.  If  say  aimiMl  bdoopng  to  the  Ling  strays  into  the 

leituioj'     "' ''    ■"'" 

b  prerogadve,  W 
— e.  A  beast  ettr^n  not  to  b«  used  in  any  manner,  « 
■ilk  a  cow.    Cm.  Jtc  148. 

(2)  1.  Wreck  lieitfei  fucb  goods  fs,  pficr  ^ship  |w  inn  ]oii,Mn.tiittvf0BSim 
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»■«» 


A  oottrt(l^Xl]biiw0  other  courts*  >  *<^tL.  Il4^b,r  ,  f    i  i 


land ;  ffor  they  fre  apt  wrecks  as  long  as  they  remain  At  sea,  within  tqe  junsdictiGA  of 
iM  i£(mlrait3C  5 Chus^  ^6tl  5  Rep.  106. — 9.  And  hy  tS)e  ^.  tif  Wesbnlntf^^'the 
first,  5'Edw.  1.  c  4.  it  is  enacted,  that  i^ban  a  jnaf^  or  any  living  creature^  escapes 
alive  out  of  a  ship  that  b  cast  away,  whtttkfy  me  othier  of  the  goods  may  be  known, 
thdriopiDtigDods  shall  not  be  ar  wreck* -^  5.  If  «  (kip  ba  'pvunueA,^^  liniealia^kiBA 

person  in  her;  vet  she  is  not  a  wreck,  but  ^uJl  D^^.rettored  to  tlfc^wntf^k  Srlnst. 
*i^7.  —  4.  By.  the  common  law.  all  wrecks  belofng  to '  the' king,  in  conseqfience' of  the 
dMU&^^iMih  h^  Has  over  the  seas;  fc^r  bebis:  sbv^d^  th^^  MT^ttMeaCb^  of 
8hips:aidlrihrihert,be4s  antiUed  to  therdetvUec  ^oods  ofmandiaBla.'  «T|^iiKakB||Bik» 
reasonaUe,  as  it  is  a  means  of  preventing  |he  l||rt)arb^  i^stoai  ^f  df^^tr^j^/^c^Ki^ 
who  in  shipwfiecks  «|pproach  the  shore,  by  ren^otiqg  the  temptationi 
Ibid.  3  drtxtfie,  368^.-1^.  This  right,,  however,  mttv.  imA  often  does,  i 
manors,  having  the  franchise  of  wrec^  by  gttiftt  (roth  ikh  (ro^R,'ef  bv^ 
and  Opinions,  2  vol.  452.  '  0  Gmisk,  26S.-^  d.  The  ligbtritv  wreak: 
statute  of  W^taihlster  the  f^sti  which  enacts,  ihal;  ^her^  the  f^i^M^mf^JhSfii 
a  wreck,  tbey  shall  belong  to  the  kiiu;,  and  be  seised  by  tne  '^iW^^^ffcjC^  U 
and  shall^fte  dellf ered  to  them  of  thetowri,  who  ihai  answer  Vmtt ii^Mml 
wreck  belonsinc  to  the  king;  and  where  wrecks 'briotig  to'kMttiei^WSi^S^ 
flMdI'h«V0ik|itSfce'iaaiiOer.  fi  hut.  166. -^7.  By  si«.i»f  ssiGlix^uaT.nx^nfiiD: 
1^  m^iKVy  .^r  ^cker  parson  who  may  be  entltlefl  (o^orclaiiii  r/U),.b|p^ 
wreck  of  the  sea,  or  to  any  goods  found  jetsanii^  flotsfqn,  or  ligan.  skiil\  h 
appropriate  such  wreck  or  gm>ds  to  his  own  use,  or  otherwise  to  mstws^'  111 
he  shall  have  caused  a  report  thereof,  in  writing,  to  be  given  to  tne  dqnity  vice-ad- 
miral of  that  part  of  the  coast  wh^v  the  same  maO  be  stranded,  wrecked,  or  finind,  or 
to  \f8  ageii|»  or  if  there  shall  be  no  such  deputy  nee  ■dmjral,  or^sot*  MdiM^^^un 
fifty  mi&s,  then  to  (he  corporatbn  of  the  Trinity-House,  Dcp'tfdrd  l^jsoai  y^ffff  .ip; 
pbtt  shiill'  contain  an  accifinte  description  of  such  wrcdc;  arc, 'aVid  iiffitrpSSibf 
places,  and  time  or  times  of  finding  the  same,  'and  of  i&ny  mfRws  that'iii&y  be^  thenk«}lMl 
of  sudi  other  particulars  as  may  the  better  enable  the  ovrocrs  thereof  to  recover  the 
tame,  and  also  of  the  place  or  places  where  the  same  are  deposited,  and  may  be  ex* 
aaabed'  by  Myperstw  dainiin^  right  thereto;  nor  nsteH  the  expiratibft  of «  rari  kpd'usdtLj 
fla^theMifaffy  oAnich  notioB;'andtfaetftq)at^  vfeetadmihU  <ir  agent  ihalf/williBafoi  tot 
eight  hours  after  receivbtt^  sock  report,  traamir  a  copgr  thereof  to  theaetraianr  ofrsaU 
oor]p4sfltitm,  up^n-pain  offotfeiliBg,  forany  Dcclnt ^  tranaait  such  acoDimt;  w.  to' any 
person  who  wul  sue  for  the  same ;  a»dthe  jaia^sectetaBry  shall  cause  aoeh  lieootinttd  b^ 
ptacvdiaadme'  oorispibiouvneiiati^iiv  for  tfaa'inspectttmof  all  person -••^sr.  By  s.'7. 
wkf^n-afiy  gobdrtAieh'dmll  beftund'iar  talieilpossetnan  of  b^  any  londtif  aay^maiior, 
-orjpa^KinfishdiiMg  t»i)eieiititMtoiiraek«£tfae's^&&  or  his  agebttor^emut,  or  br 
any  vice-admiral,  or  his  deptOyioragebt,  or 'by  any  c^cer  or.  other  person  aeliERKiftiiM 
twacQiiavity'dfdleMQiSi  c;;l96.  orv«jQ«.5;e.]S2,  sfaalibeof  sopierishableatia. 
tM^Wi^oinlioh'  daaiaged)  that'iiie?fifaie'4»hnotibe  kept,  then  «uch  goods  sindl'  ami 
iHd^,^)fet>tl»0'VeoaM(i lof anjrotf i the p9ilwnk>ooiie0niedthereinv  <>r  in  tM. saviv^-^ipee. 
aaiMflg'lhettc^^wilbilieconaMtof  aote^ j^  peaoe  net  hmheftS  in  tho 

same  or  in  the savihg cliiireo^  tudin  thepmenoe o^  sitcfi juslioe,  be  Md.by poUk 
«hHMlmi(0rfaliirM««aMmce^  m^>diiMt  by  writing  undar^HsMbid;  ^Mdch 

fHiti^bMMbdi^tftfei^^aRdaf'tbe^tH^  o^the'fihdmg-aiiKtki^TOM 

aafeirtfanaf^fkid  «lie«iiltmi^MlMd%isabU>atfeJafter<le(ni^^ 
^iiUrh  M^  IO<b^  netttiMl'by  mA  Justtob^thkR  be'dc|M)Bitettiii^theM«l  oTthiiMUM^ 
oriflMlif'pi»»«>ij<»t^dfe(>ifcy  JHwa  ffeodhr^tflfe^cttstdd^  vfitM 

'jftftfliM^llilfQifJbvjiM^^  it>s0riii|(iKNiai#«iiildte 

•RiMect  if  remiuning  unsold :  provided  that  all  persons  igfttlred'  lli' tnnsiidt  7lamCi*>ib 
illaUcfhiiy  i4cMMtl4fMhe(iMd^  k»mb  of  aMgraoohda^ilike. 

«M|fe  ll1lif(rttto^4ihtt  iib'iMb)^  ftfldi  tite  Uid 

de^^  4teMrihniMMttilbhitf(NMhir<iport«^  sicittary  of  tfce  1?riftiy  Ii>palt'^<4ro* 

irtcHiit'dhtf  Jikfetj)0lh>dMqiaii ittirtfl<l%4  llie>Hki»pwdtleafortt(igiMtthtire9lc>«yii  t«fees 
^P^f^ms^  MM^mir^qaMiu^hi  fepdited  nnW  tbeiUfd  i^oiiadqbat  «kf  ^dikMNK^ 
(A^  Which  is  a  court  of  record,  having  the  same  jurisdiction,  within  iOiMf  pMaikk 
precmcty  which  the  sheriiTi  torn  has  in  the  county.     It  is  »0C4ieM6kfi>'iQMdeiit  to 

a  manor, 


I 
t  > 


* 

Rov«l  fishes;  as Mrh^O^itiir^iH^  fte. *  <Co.Ita'^u4#b;'(i)^uiCD  A 
i^^JPilrs,  markets,  &c.    Ck>. L.  1 14.  b.. 

Fxank-fiddage.    Co.L.I14.b.  .    .  .    

^^  Thexostody  of  ^a^oL    Co.  L.  11,4s  b.  '      ,    ,    ^ 

lofifitifinsnokistetaiid  libeni|i^  whicli  ^}aaiiot  be'Seised.befoiie* tfae<ftes^ 
iSt^$it(ibiikS'4pMm  utibA  re«dtd«  tannbt  be  i^med-l^  pte^er^iekm) 


^W411'3.W'?^d.,i:iQ.",  -ilCXi.  109.  b. '.  - .  .  ..V  ,; ;::":.:/ 

■tf>yi<oWnwi,' lorf maagnieP potitonan,.^^    Co.la.lHe.k,-  'Bk6-094l^<it 

Mi jRrftilflaftfiD k^re«r sanctuary.!    Go.L»114f..&.  (n)  «i'Mi. 

**2S?^^^*****^*^^'^'*r  C<>.  !••  1 1 4.  a.  Vi(te  pdst,  (F 1 :  &e.)  '-^ 
lOTlliWiHi^i^W^i'^'  o^  conservator  of  th0  peace.  Cb.  tl  1 1 4.  \"  *' 
Ml'MuMWfMesiiw^o^f^  JOD.27K  i  .  .  -. 

1<  Botamnan.mi^  claim  these  pTivileges  imlirectly  by  pmerip(ion<  {tl^i 
%ft  l^^ilffl^'elBMi  <&  ^anor  f)aliitiile  by  prescripticm,  to  which  jureitgatSt 

t^JT ':,:■■  ■   .   (B)' Confirmctu  .        '     .':••■•?  :: 

"''<5to«''tiirAw'of  *^^  21  Ed.  8.  to  the  kmc  to  resti^'the 

^j^^^gy^^^  it  was  answered,  that  they  shajS ' be  grant^  ]by 

tsm^mfs^' .  s  RoK  2Q3.  iio,  (/»)     . 


\  .(0  'l.'Whm  other  tbrown  on  «kttrt; 
^fldursd  l7>the  at  l7Edw.S;c.ll4ife^ 


»  dwliiulilii  I B  I  Hiim  I  yiraii  i  4iiit;iii  4crnredftom  Ahe;dMrifr8<t«iffii»  beiag  aMiit.frMs, 
tfte^oTMii. ta  eotodh  lords  of  jomaoki  fbr^tbe  CBsO/of . dicir temmCi^  Vmk,\\mr^  li^gbt. 

aQraiM^s^fl*  .aflorr.iaasr  . 

r  fiMgbt  arcsr  the  coait*-tS.  Tbii\iigb|''ii. 

(A)  i:  A'fiPBDdbne  my  bo  vwtedbin.'eiUMtr  asruwfyMTioPii  or  boiBct>  potoic^.Utioafc; 
9MD^  or(«  taiay.  sJBik. C— ^g<^^»-fai  Jut  j^k^.ivm^iSAmAiisA.hKmmik  thst.klir 
befare,l»ea;8nmted.tooBe»caiuu»k  beWtMieedflpoajvlolbsr^  foe  tfialJKOiiU.j^iqp« 
Ate- iheiMBier gnat.    lUd.    aRoI«Abr.lirj^*Kqilw«l^i   .!   .  ...    .i« 

.^(0  It.fefaooklseen^  ibat  kndcauibtrMclMaiod^.piescntilion^.ll^ 
^nMrcAniM^iititieliiiii^clftok  byfpisadmg><.liistlaDiMlf  toibirlmiMi^^ 
laamwiiHj  rsifriiin  d  ii  4oiBimon>oter4Uth adoM^iOoidiii^ 
b^noioflier  tfasa  asiertiog  «n  ab«obte..«wheril^]di€»ni^.m5iJbif»fl^ 
j%llalf»li8.righta  teiiin  in  (wi  aad-faT*  tfast/titie  muaft.k  |le  dajbisdi  - ;     '\:  -.i  iJ  ^i  '.>. 


i(i^  jUf,Byrwhicbare  to  be  undcfstood^eiiberiaiibMls^jav  >inaatwsHvibipy,f<wbMk 
toedtMB  AendflBtfa  of  a. JutamB  bcMf  ^  ttdii  ihsie  jtrriMbilsdL*  Hk <ake>  na^  g'^''^ 
rsiaiMi  i1iii  ri  Thn  minnriititiinnn  rt  fhmwr  tfsiti  dQiigaa4r-lie«hl^.(l]o<fUPflfliiilHWi 
ci^^i^Mi  Aifc.  tlm  »ia  of  the  iitefffnsifl.liadiio^latee;ri<H>4hffyiWi»t»  Utib^sppliaAA^ 
hMYM^flit^s  yiiioii«rit<ihpimi..«Mte..  ^  aJlii1^4^l.^lU|l.i(la*J»l^JifiD0^^  ilSWW 
lta^.^3etf*5^  Aifaivdie  •rjoail  MC  dtodaad^i^ftotlMbitao^ilibthp^^ 
MHittfdMl^fni|iinv*'te  iha  vmBat^aqRato^-iiFlia^iiWliftiiw 
till  jsqpryiofiimBleUpiHMcalurea*  -^  \  .i\  }i$f!}  L^M>r/oi  {  \\a'Mi\i\ y\\\\\uu\  >t  li  ;o->'iif<i 
^|iO,9EbeffiinnNMO^>of  these.  .priirUeBea  pkia^^viiMO^iiMdiiataQ^  >r  fl44)W*>lk 

ritoiMiftlcfrtse^peiifc  tbyaup<»»  bLUtSfdr^«ai«in«Pkaii4(jkMMihlxl^ 

.3<^  fISttDl(f>XfAsiuiiiotenti^tedref»j^^imt«^  a/si9(liNe(MjMlMA^txytfie^ 

famtsTiinidieisbtnufiu    iCbit 6.L.SS»  cstes  ^EMi Mlvjp^Akil^l^fti  1  VHSmfim^ 

.loofiit/ »  But 
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'  But  by  the  ^  Magna  Ckarta  9H.S.  9&S7.  Cmiat Ltmimetuis^ 
€t  amnes  alia  civiiaieSf  burgi^  ei  vilLg  habeani  omnes  UbertaUs  et  Ubetas 
cansuetudines  suas. 

By  the  St  84  Ed.  1.4.  De  Tallaghnon  concedmida,  habeani  iiaUbere, 
ncut  aUquo  tempore  habuehM. 

And  all  liberties  were  afterwards  confirmed  by  the  st  1  Ed.  S.  9. 
14Ed.S.  L,  thestlH.4.  1.  2H.4.1.  7H.4.1.  9H.4.1.  ]dH.4.K 
die  St  3  H. 5.,    8t£^Cb.  1.,  thest2H.6.  1. 

(C)  ailotoeD  in  egre* 

Franchises,  which  do  not  lie  in  prescription,  but  are  only  allowable 
by  charter,  if  the  grant  was  before  time  of  memoiy,  xnz.  before  the  time 
of  king  IL  1.,  may  be  claimed  by  charter  of  confirmation,  or  allowance 
in  eyre,  B.  K.  C.  B.  or  exchequer,  without  shewing  the  original  grant* 
2lnst281.    9Co.28.a.    2RoL201.  L5. 10. 

And  without  such  confirmation,  or  allowance,  they  cannot  be  claimed. 
S^Rol.200.1.40, 45.     IR0LII2.    Jon. 284, 289.     . 

So  a  grant  of  dischaxge,  ov  exemption,  before  time  of  memoiy,  shall 
be  of  no  effect,  without  b  confirmation  or  allowance;  though  it  has 
never  since  been  chaif^.     2  RoL  200. 1.  50. 

An  allowance  in  eyre  is  peremptory  to  the  king.    2  Rol.201. 1.20. 

Not  in  B.  R.  8cc  if  the  grant  afterwards  appears  to  be  illegsL 
2  Rol.201. 1.2s.  (;) 

An  antient  charter,  if  the  words  are  general,  or  obscure^  shall  be 
construed  according  to  antioit  allowance.    2  Inst  282.    9Co.2S.  a. 

Or  according  to  the  import  of  the  words  when  the  charter  was  made, 
and  subsequent  uswe.    2  Inst  282. 

If  a  charter  of  uberties  pleaded  before  justices  in  eyre,  or  of  the 
forest,  be  delayed  to  be  allowed;  a  writ  lies  de  Ubertatibua  oBoeandiSm 
F.N.B.229.B. 

And  it  may  be  sued  by  a  coiporation,  or  by  a  single  person. 
P.N.B.2S0. 

Bythe8td(orSft4)£d.6.4.  and  18  EL  6.  If  a  charter  be  lost, 
shewing  an  exemplification  or  eansiai  of  the  roll,  is  sufficiait  2  Inst  282. 

But  if  ti)e  charter  be  within  time  of  memory,  there  needs  no  con- 
firmatiaiii  or  allowanoe*    9  Co.  28.  a. 

.  So  A  thing  which  may  be  claimed  by  prescription  needs  not  any 
confirmation  cnr  allowanoe.  Cont  2lnst.281.  Ace  9  Co.  28.  a.  Strata 
Marc  Kit.  30.  b. 

(D)  Counts  iPalanne. 

(Dl.)  What  shall  be« 

The  highest  franchise  is  a  ooun^  palatine. 

A  coun^  palatine  is  so  called  i  palatio  regis^  because  the  ooimt  hai 
Jam  rqpUa  within  his  county  as  fully  as  the  king  himself  (r)  firom 


(9)  AHowanoe  in  tyre  if  not  ooodunve  evidcnee  j^;siiist  third  penom;  die 
way  of  pissding  it  b  to  sUegp  immemorial  mage,  and  to  pioduce  she  the  aUmniw  m 
B.R.,oriDflm.    sWlli-SS. 

(r)*RggJcmpoU$UiUmmmmiiiut.^    Bnict)»9.c.S.  t.4. 

whom 
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whom  all  justice,  honout,  dignity,  franchises,  and  privileges ,  were  at 
fir^t  derived.     4lnst.204i    Dav.60. 

-   And  the  county  is  made  a  county  palatine ;  not  the' person,  a  count 
palatine.     4  Inst  205. 

•  It  may  be  by  prescription,  or  by  parliament 

So  the  king  may  create  a  coimty  palatine.     Dav.  61. 
'    In  'En|;^ianld,  Chester,  Durham,  and  Lancaster,  are  counties  pala- 
tine. (5)     Dav-  6 1 .  b*     Of  which.  Vide  post,  (D  3,  4,  5,  6,  7.) . 

In  Ireland  three  counties  palatine  were^  created  temp,  H.  2.(1.)  The 
province  of  LeinsCer,  granted  to  Earl  Strongbow,  which  aift^rwards 
descended  to  five  daughters,  who,  upon  partition,  had  each  a  county  by 
'ttsAfy  which  was  a  coutity  pidatine.  Dav.  61.  b.  (2;)-  The  province  of 
Meth.     (S.)  The  province  of  Ulster.     Day:  61.  b. 

(D«.)  The  dignity. 

The  anthority  of  him,  who  had  a  county  palatine,  was  as  full  as  the 
authority,  of  the  king  himself,  within  his  county  palatine.     4  Inst  205. 

And  consisted  in  a  royal  seigniory,  and  royal  jurisdiction.  Dftv.  62.  a. 

In  a  county  palatine,  the  justices  in  eyre,  of  assize«  of  gaqil-delivery, 
of  the  peace,  &c.  were  made  by  commission  under  seal  of  the  count 
palatine,  4 Inst 205.;  till  by  the  st27H'8.24.  the  power, was  re* 
dumed,  fmd  recontinued  to  the  king. 

All  original  and  judicial  writs,  and  all  indictments  iliere  for  treason, 
or  felony,  were  in  his  name,  till  the  st  27  H  8.  24.  enacted,  that  they 
should  be  in  the  name  of  the  king,  and  teste'd  in  the  name  of- the  count. 

4lnst205.  (0 

And,  till  the 'same  statute,  an  indictment  ought  to  he  contra  pacem  of 
the  count,'  and  now  contra  pacem  regis.     4  Inst.  205.  (f/)       ^      . 

•  So,  till  the  same  statute,  the  count  palatine  might  pardon  treason, 
felony,  &c.     4  Inst.  205. 

iSo'the  count  }telatine  might  make  a  tenure  in  capites  by  grand  ser- 
jeanty,  &c.     Dav.  62.  b. 

And  barons  within  the  same  county.     4  Inst  211.  -  Dav.  62.  b. 

(P  3-).  The  county  palatine  of  Lancaster. 

The  county  palatine  of  Lancaster  wai  erecte<l  by  act  of  parliament, 
50 Ed.  3.  and  granted  to  John  Duke  of  Lancaster,  his  son,  for  life;  et 

(«)  These  palatine  privileges  (so  similar  to  the  regal  independent  jurisdictions 
usurped  bv  the  areat  barons  on  the  continent,  during  the  weak  and  infant  state  of  the 
first  feodal  kinf^oms  in  Europe)  were  in  all  probability  originally  granted  to  the  counties 
of  Chester  and  Durham,  because  they  bordered  upon  enemies'  countries,  Walesi  and 
Scotland,  in  order  that  the  owners,  being  encouraged  by  so  large  an  authority,  might 
be  the  ikiore  watchful  in  its  defence ;  and  that  the  inhabitants,  having  justice  adnii- 
joftercd  at  home,  might  Qot  be  obliged  to  go  out  of  the  county,  and  leave  it  opeki  to 
the  enemies'  incursions.  And  upon  this  account  also,  there  were  fomierly  two  other 
counties  palatine,  Pembrokeshire  and'Hexhamshire,  die  latter  now  united  with  Nor- 
thumberland; but  these  were  abolished  byparliament^  the  former  in  97  H.  8.  the  latter 
in  14EIiz.     lCom.ll7,U8. 

it)  Ail  forfeitures  for  treason  by  the  common  law  accrue  to  th^n.  *  4 Inst.  205.  * 
u)  And  indeed,  by  the  aadent  law,;  in  ail  peculiar  jtu'isdict]bn5,:dfience8  were  said  to 
be  done  against  hi^  peace  in  whose  court  they  were  tned ;  in  a  coUft  le^  contra  'pacent 
domudi  in  the<x>urt  of  a. corporation,  contra  f»tcem\bal&oorum\  in  the  sherijOT^  coiirt  or 
foum,  contra  pacem  vkteomitit,    Seld.  in  Hengham,  Magn.  C.  8.    1  Com.  1 17. 

Vol.  IV.  Ff    [b]  quod 
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quod  h^^beal  canuUariam  wanh  oc  breoia  sua  sub  $igiUd  sitOf  depukmi^ 
justiciarios  sues  tarn  ad  placita  corona^  quam  alia  placita  qts^amque  ad 
c0mmunem  legem ;  ae  cognitionem^  et  executianem,  ^c  per  breoia  ft  mimp- 
tros  mosfaciend! ;  et  quactittque  oT  libertates  acjura  regalia  ad  comitatum 
paUUintun  pertinenf,  adeo  libere  sicul  comes  Cesiria^  4v»  4  lost.  204. 
Dav.62.     1  Vent.  157.  {x) 

Andy  therefore,  the  King  /ihall  have  the  some  prarogetivc^  where  he 
is  seised  in  right  of  the  duchy  of  Lancaster^  a^  where  he  is  seised  ii^ 
right  of  the  crown.    Cro.  EL 240. 

But  King  H.4.  by  charter  in  parliament  directedf  that  all  ppweaakma 
of  the  duchy  should  remain  as  before.     PL  Cpm,  314. 

And  by  the  St.  1  Ed.  4.  all  possessions,  which  Kins  H.  9*  had  the 
dd  of  March  preceding,  are  vested  in  and  annexed  U>  the  crown,  as  for- 
feited  for  high  treason,  and  by  the  same  act  are  created  to  be  the  dutchy 
of  Lancaster,  and  the  county  of  Lancaster  is  made  a  county  palatine^ 
and  parcel  of  the  said  dutchy ;  and  the  King  shall  have  a  seal,  chan- 
cellor, and  other  officers  for  the  county  pahitine,  and  others  for  the 
dutchy,  And  they  shall  be  managed  separately  from  other  possessitms  of 
the  King.    PL  Com.  219. 

By  the  st  27  H.  8.  1 1.  S.  6.  all  leases  of  the  king's  manors,  lands, 
&c.  in  the  county  palatine  of  Lancaster,  or  of  the  dutchy  of  Lancaster 
out  of  the  county  palatine,  &c.  shall  pass  under  the  seals  of  the  dutchy 
of  Lancaster,  or  of  the  county  palatine,  as  heretofore  used.  Vide 
Patent,  (C  4.)  (y) 

So,  by  the  St  27  H.  8.  24.  S.5.  justices  of  assize^  gaol-delivery,  and 
peace,  made  by  the  king  in  the  county  palatine  of  Lancaster,  shall  be 
by  commission  under  the  king's  usual  seal  of  Lancaster. 

By  the  st*37  H.8.  19.  fines  of  lands  in  the  counQr  palatine  of  Lan^ 
caster,  before  justices  of  assize  at  Lancaster,  shall  be  of  equal  force  as 
fines  in  C.  B. 

And  fines  and  recoveries  ought  to  be  levied  there,  of  lands  within 
the  county  palatine,  and  not  at  Westminster.     4  Inst.  205. 

And  therefore,  justices  of  assize,  gaol-delivery,  and  the  peace^  are 
always  assigned  by  the  king  for  the  county  palatine  of  Lancaster,  by 
commission  under  the  seal  of  the  county  palatine.     4  Inst  205. 

So  the  king  has  a  court  of  equity,  for  matters  of  equity  arisi^ 
within  the  county  palatine  of  Lancaster.  2  Lev.  24.  And  this  was 
allowed  bv  the  st  50  Ed.  3. 

So  the  dutchy-  court  at  Westminster  {z)  may  examine  matters  of  equiQ^ 

X  arising 


{x)  1.  Plewd.  915. — 9.  It  does  not  appear,  however,  that  this  county  palatine  was 
erected  by  any  statute  in  this  rdgn :  Edward,  son  of  Henry  III.,  was  Diike  of  Ijmcat- 
ter ;  and  it  is  said  to  have  been  a  county  palatine  time  out  of  mind.  Cromp.  Juris. 
137.    9JBac.  Abr,5i4. 

(y)  The  certificate  of  the  auditor  of  the  duchy  of  Lancaster,  is  sufficient  evidenoe  of 
the  enrolment  of  a  duchy  lease.    Dougl.  56. 

(zj  1.  The  proceedings  of  this  court  are  as  in  a  court  of  chanoeffy  for  lands,  fte. 
mthiq  the  survey  of  the  court  by  £np:I]sh  bill,  &c.  and  decree^  and  the  process  the 
;»n)e  as  in  chancery ;  but  it  is  not  a  mixed  court  as  the  chanceiy  of  En^aod  is,  partly 
oTthe  common  law,  and  partly  of  equity.  4lnst.S06.  9Bac.  Abr.514. — 9.  ft  was 
gn^ited  by  patent,  that  this  ceurt  might  make  ordinaooes  for  the  hospital  of  W.  how 

tbey 
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mnimg  oat  of  the  oountj  palatine  of  Lancaster,  within  tlie  dntchy  of 
Laneaater.     2LeT.24.  (a) 

So,  by  usage,  since  the  time  of  H.  5.  foi^  matters  of  eqiuty  in  the 
ooonty  palatine  of  Lancaster.     S^b.  2  Lev.  24. 

The  pfooess  in  the  (A)  dntchy-coort,  shall  be  by  privy-seal,  attach- 
ment, &C.  as  in  chancery.     4  Inst  206. 

Hie  offieers  there  are  the  chancellor,  attorney,  receiver-general, 
clerk,  auditors,  surveyors,  messenger.    4  Inst  206.  (c) 

And  four  council  assistants  and  council  to  the  couist.    4  Inst  206. 

Bat  Uoids  hdd  of  the  dutdiy  are  not,  without  more,  within  the  eounty 
palatme.    Semb.  Skin.  43. 

(D  4f.)  The  county  palatine  of  Chester. 

The  counQr  palatine  of  Chester  is  by  prescription.  4  Inst  211.  Dav. 
62.     I  Vent  157. 

Hug^  Lupus  had  the  county  of  Chester  granted  to  him  by  William 
the  Conqueror,  tenendum  sibi  et  haredibus  ita  libere  ad  gladium^  sietd 
ipse  rex  tenebat  Angliam  ad  coronam.     4  Inst  21 1 . 

By  this  general  grant,  he  had  jura  r^qUa^  and  a  county  palatine. 
4  Inst  211.  "^  *^ 

And  the  city  of  Chester,  though  a  county  of  itself,  is  part  of  the 
county  paladne.    4  Inst  212. 

But  the  bishoprick  of  Chester  was  held  of  the  king,  and  the  pos- 
sessions not  within  the  grant     4  Inst  211. 

(D  5. )  The  chamberlain. 
In  the  copnty  palatme  of  Chester,  the  chamberlain  of  Chester  lias  a 


thr^ie  gereretU,  conversarentur  et  cUgerenter^  and  this  patent  was  confinned  by  the  st. 
14£liz.;  yet  it  was  resolved,  that  the  court  hereby  hath  no  power  to  determine  the 
right  of  the  possessions ;  and  the  hospital  haVins  exhibited  a  bill  in  thb  court,  to  avoid 
a  lease  by  them  made,  of  lands  lying  out  of  the  auchy,  a  prohibition  was  gianted.  Rol. 
Rep.  42. — 3.  The  duchy  court  cannot  try  the  validity  o/letters  patent,  or  other  matter 

properly  triable  at  law.    Rol. Rep. 42. 252.    7Bulst.  119.    12Rep.ll4. 4.  By  the 

St.  of  16  C.  1.  c.  10.  reciting,  that  the  proceedings,  censures,  and  decrees  of  the  court  of 
star-chamber,  were  found  an  intolerable  burthen  to  the  subject,  &c.  it  is  enacted,  that 
the  court  of  star-chamber,  and  all  its  power,  jurisdiction,  and  authority,  shall  be  dis- 
solved, and  the  like  jurisdiction  then  used  and  exercised  in  the  court  of  the  duchy  of 
Lancaster,  &c  is  repealed,  revoked,  and  made  void. — 5.  And  whatever  belongs  to  the 

jurisdiction  of  the  cfuchy,  mav  be  determined  in  the  exchequer.    Hard.  171. 6.  Or 

m  the  court  of  chancery.    1  Cfh.  Rep.  55, 

(a)  An  appeal  lies  to  the  duchy  court  from  a  decree  in  the  court  of  equity  at  Lan* 
caster.     lVem.442.    5Ves.722. 

(Jb)  1.  By  St.  22  G.  2.  C.46.  mesne  process  in  anv  suit  in  court  of  (sesdon  of  Chester)  • 
or  common  pleas  of  Lancaster,  bearing  teste  in  the  jSreceding  sessions,  may  be  made 
returnable  on  the  first  Wednesday  of  any  month  in  each  of  the  two  vacations^  betwixt 
the  sessions,  or  on  the  first  day  of  sessions,  and  on  those  returnable  in  vacation  in  bail- 
able actions,  defendant  shall  put  in  speoal  bail  in  dcht  days  i^er'  the  return,  or  sheriff 
shall  assign  bail  bond ;  and  on  service  of  copy,  defen&nt  shall  appear  in  eight  days  after 
retnra,  or  plaSnttif  may  enter  apf^earance,  aiMf  proceed ;  and  all  sUch  writs'  may  be  pro- 
ceeded on  itt  if  thtfy  had  tie^ii^  returnable  at  thb  pr^'edine  session8.-^2.  -Tegt^tuk 
capku  is  the  process  to  be  served  on  defendant,  and  not  die  chancellor's  mandate. 
Danm,  400*. 

(c)  By  st.l7G.2.  C.7.  the  chancellor  of  the  duchy  may  appoint  commissioners  to 
take  affidavits,  to  be  used  in  the  courts  of  the  county  palatme. 

.  Ff  [B]2  court 
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court  of  equHy  held  at  the  exchequer  there;  and  he  is  in  the.  nature 

of  a  ehancellor.     4  InsL  211,212. 

.  'Also  he  shall  be  a  judge  of  matters  at  common  law  in:  the  same 

county,  as  in  the  chancery  at  Westminster.     4  Inst.  811. 

.   And  he  has- a  deputy,  called  the  vice-chamberlmn.    4  Inst  211. 

And  all  process  to  the  county  palatine  shall  be  directed  to  the  cham* 
l^rjiain,  coroimanding .  him,  that  he  command,  the  sheriff  to  execute  it. 
2 Lev.  111.  (d)      \    .    .  .... 

If  an  information  be  for  a  fact  in  the  county  of  the  dty,  -there  shall 
^  be  a  mittitnus  to  the.  chamberlain,  commanding  that  he  send  it  to  the 
mayor,  and  after  trial,  take  it  back,  and  remit  it .  to  the  court.  .  2  Mod.- 
Ca.  328. 


(D6.)  The  chief  justice. 

So  within  the  county  palatine  of  Chester,  the  chief  justice  of  Chester 
k^  ju^isdijCtion  of.  all  pleas  of  the  crowp,  and  .common  pl^is. 
4lnst.211. 

So^  before  him,  fines  and  recoveries  may  be  suffered.    4  Inst  211. 
.  And  by  ttxe  st  2  &  3  Ed.  6.  28.  a  fine  {3eg>re  him,  being  proclaimed 
three  several  days,  at  three  several  sessions,  shall  be  of  the  same  elEsct 
as*  a  fine  At  Westminster.    ....  .  ^  .     . 

if  error  be  of  a  fine  in  Chester,  it  shallbe  directed  to  the  cluef  jus- 
tice, vel  iyus  locum  tenenti,  and  not  to  the  chamberlain.     Dy.  326.  b. 

So.  records  of  the  courts  of  Westminster,  for  trial  tbiere,  shall  be.  trans- 
mitted  to  the  justices  of  assize,  not  to  the  chamberlain.     R.  2  Lev.  111. 
<  So  error  to  reverse  judgments  in  Chester,  shall  be  in  a  special  manner. 
Dy.  345.  b.     4  Inst  2 14. 
..  But  this  does  not  extend  to. error  in  fact    Dy.  345.  b.     4  Inst  ?14. 

Nor  to  error  upon  a  fine.     4  Inst  214. 

Or  to  reverse  an  outlawry.     R.  Sal.  500. 

By  the  st  1  H.  4.  18.  if  a  person  of  the  county  of  Chester  commit 
felony,  battery,  or  other  trespass  out  of  that  county,  and  then  flee  into 
.Chester,  process  shall  go  to  the  exigend^  in  the  county  where  the  offence 
was  done,  and  then  the  outlawry  shall  be  certified  to  the  officers  of  the 
£ounty  of  Chester,  and  the  offehder,  and  his  lands  there  seized  for  the 
lord  of  Chester,  saving  to  the  king,  year,  day,  and  wast;  and  his 
lands  elsewhere  shall  remain  in  the  king. 

So,  by  the  6t  43  El.  15.  a  fine  of  lands'  in  the  coun^  of  the  ci^  of 
Chester,  may  be  levied  before  the  mayor  of  Chester,  in  the  same  manner 
as  before  the  high  justice  of  Chester ;  but  error  thei'eon  lies  before  the 
chief- justice  of  Chester. 

And  by  the  same  stat.  he  may  issue  a  dedknus  pbtestatem  to  take  fines, 
or  to  make  attornies  in  a  common  recovery. 

(D  7.)  The  county  palatine  of  Durham; 

\    So  the  county  of  Durham,  being  parcel  of  the  hishoprick  of  Durham, 
is  a  coun^  palatine  by  prescription.     4  Inst  21 6.    Dav.  62.  b. 


{(i)  Vide  supra,  (Ds.)  in  nobs. 

And 
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And  lias  its  chancery^  and  justices,  {e)    Dav.  62.  b.     1  Bill.  160.  (y* ) 

By  the  st27H.8.  24.  s.2l.'  the  bishop  Of  Durham,  and  his  ch^Kel- 
lor,  shall  be  justices  of  peace  in  the  county  palatine  of  Durham.     " 

So  he  (^)  lias ^a  regalia  by  prescription,  in  all  places  between  Tine 
and  Teese.     1  Rol.S99.  {h) 

And -he  shall  have  the  escheat  of  his  tenant  for  treason,  if  the  estate 
be  not  entailed,  where  there  is  a  forfeiture  bv  the  st.H.  8.      1  Rol.400.* 

And  he  shall  prescribe  for  the  goods  of  felons,  or  of  felons  of  them- 
selves.    R.  in  a  Quo  W.  lRol.S90, 400.     2  Bui.  226. 

And  before  the  st  27H.6.  24.  he  might  pardon  all  treasons  and  fe- 
lonies within  his  county.     1  BuL  1 60. 

And  a  recovery  in  C.  B.  for  lands  in  the  county  of  Durham  shall  be' 
void.     1  Bui.  160. 

So  it  is  sufficient  to  prescribe  for  fituichises  not  granted,  by  saying, 
that  it  is  a  coUnty  palatine,  and  has  jt^ra  regalia^  et  ratione  inde  he  claims^ 
such,  franchises.     R.  2  Bui.  226, 227. 

r 

(D  8.)  Ely,  &c.  ■         . 

Ely  is  called  a  county  palatine  by  the  st  33  H.  8. 10.  and  the  st» 
5  El.  23. 

The  king  10  H.  1.  erected  the  cathedral  of  Ely  out  of  the  monas- 


{e)  By  8t.4G.3.  cSl.,  the  chancellor  and  justices  df  the  court  of  pleas  may  appoint 
commisfiioners  to  take  affidavits, 

(/)  In  the  county  palatine  of  Durham  there  is  a  court  of  chancery,  which  is  a  mixed' 
court  both  of  law  ana  equity,  the  same  as  the  chancery  at  Westminster.    4 Inst.  sis. 

(g^  1.  Of  the  counties  palatine,  the  county  of  Durham  is  now  the  only  one  remain- 
ing m  the  hands  of  a  subiect.     iCom.  118.-*  2.  For  the  earldom  of  Chester,  as 
Camden  testifies,  was  united  to  the  crown  by  Henry  9.,  and  has  ever  since  eiven  title 
to  the  king's  eldest  ton.*   Ibid.  —  3.  And  the  county  palatine  or  duchy  of  Lanoister^'' 
was  the  property  of  Henry  of  Bolingbroke,  the  son  of  John  of  Gaunt,  at  the  time  when 
he  wrested  the  crown  from  Richard  S.,  and  assumed  the  tide  of  Henry  4.  But  be  was 
too  prudent  to  sufier  this  to  be  united  to  the  crown,  lest  if  he  lost  one,  he  should  lose 
the  other  also.     For,  as  Plowden  and  Sir  Edward  Coke  observe,  *  he  knew  he  bad* 
the  duchy  of  Lancaster  by  sure  and  indefeasible  title,  but  that  his  title  to  the  crown 
was  not  so  assured;  for  that,  after  the  decease  of  Richard  8.,  the  right  of  the  crown 
was  in  the  heir  of  Lionel.  Duke  of  Clarence,  second  son  of  Edwards.    John  of  Gaunt,' 
father  to  this  Henry  4.,  being  but  the  fourth  son.'    And  therefore  he  procured  an  act 
of  parliament,  in  the  first  year  of  his  reign,  ordainins  that  the  duchy  of  Lancaster,  and 
all  olher  his  hereditary  estates,  with  all  their  rovaltKs  and  franchise,  should  remain  to 
him  and  his  heirs  for  ever;  and  should  remain,  descend,  be  administered,  and  floverned, 
in  like  manner  as  if  he  never  had  attained  the  royal  dignity,  and  thus  they  descended 
to  his  son  and  grandson  Henry  5,  and  Henry  6.,  many  new  territories  and  pnvUms 
being  annexed  to  the  duchy  by  the  former.  Henry  6.  bein^  attainted  in  1  Edward  4.,  this 
duchy  was  declared  in  parliament  to  have  become  forfeited  to  the  crown,  and  at  the 
same  time  an  act  was  made  to  incor|M>rBte  the  duchy  of  Lancaster,  to  continue  the' 
county  pahitine,  (which  might  otherwise  have  determined  by  the  attainder.)  and  to 
make  the  same  parcel  of  the  duchy ;  and  fiuther,  to  vest  the  whole  in  King  Edward  4. 
and  his  heirs,  Iwm  d/Englmtd,  for.ever;  but  under  a  separate  guiding  and  governance 
from  the  other  inheritances  of  the  crown.    And  in  1  Hen.  7.  another  act  was  made,  to 
resume  such  part  of  the  duch^  lands  as  bad  been  dismembered  from  it  in  the  reigns  of 
Edw.  4.  and  to  vest  the  inheritance  of  the  whole,  in  the  king  and  his  heirs  for  ever,'  as 
amplv  and  largely,  and  in  like  manner,  form,  and  condition,  separate  from  the  crown ' 
of  En^^d  and  possession,  of  the  same,  as. the  three  Henries  and  Edward  4.  or  any  of 
them  &i  andheld  the  same.     1  Com.  1 18, 1 1 9. 

\k)  1.  RpLAbr.  546.    9  Bulstl  56.. — S.  ifis  judsdicdon  extends  as  well  to  the 
naoors  of  other  men,  as  to  the  demesnes  of  the  bishop.    RoLRep.J97.   3  BukL  156.  * 
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teiy  there,  and  th^  bishoprick  out  of  the  abbey;  and  granted  the  county 
of  Cambridge,  before  within  the  diocese  of  lincom,  for  his  diocese. 
4  Inst  220. 

To  the  bbh<^  and  his  successors  the  king(i)  gnntei  jura  regalia 
within  the'  isle  of  ISiy  ;  by  which  ffrant,  and  by  prescriptioa  founded 
thereon,  the  bishop  has  a  royal  jurisdiction  before  nis  jusdce  de  placitis 
corona^  et  de  conmunibut  placitis.    4  Inst  220.  (k) 

But  my  is  only  a  royid  franchise,  and  not  a  county  palatine*   Carth. 

109.  (0 

And  therefore,  if  there  be  an  action  in  a  court  of  Westminster,  for  a 
matter  arising  there  (nt) ;  the  defendant  cannot  plead  to  the  jurisdiction 
of  the  court :  but  the  bishop  may  demand  conusance  of  the  plea.  R. 
Carth«  109.  (n) 

And  an  action  there  for  lands  in  Ely  is  not  void,  as  it  would  be  in  a 
county  palatine.     Carth.  109.  (o) 

So  the  county  of  Pembroke  in  Wales  was  a  county  palatine ;  but  the 
jurisdiction  is  ousted  by  the  st  27  H.  8. 26.     4  Inst  221 . 

So  Hexham  n^as  claimed  by  the  Archbishop  of  York  as  a  county  pa- 
latine: but  14  El.  it  was  determbed  to  be^part,  and  within  the  sam^ 
jurisdiction  as  the  other  part,  of  the  county  of  Northumberland.  4  Inst 
222. 

(D  9«)  The  jurisdiction  of  a  county  palatine. 

A  county  palatine  has  jurisdiction  of  all  pleas  of  lands  and.  tenements 
lying  within  the  coun^  palatine,  which  ought  to  be  determined  there, 
and  not  elsewhere.     K.  4  Inst  212. 


(t)  The  franchise  is  of  much  earlier  date  than  the  time  of  Henry  l.  The  bishoprick 
yfZB  founded  by  that  nrince  in  the  tenth  year  of  his'reign,  A.  D.  1 109^  and  immedutelv 
after  the  grant  here  alluded  to  was  made.  But  the  franchise  itself  may  be  traced  back 
to  the  seventh  century,  and  Henry's  charter  refers  to  precedmg  grants,  and  declares 
that  the  church  of  Ely  shall  con^nue  to  have  the  same  privileges  and  liberties  as  it  had 
die  qu&  Edwardut  vimu  et  mortuus/uit.  See  Bentham's  Ely,  46.  Appendix  S3.  2  Bac. 
Abr.  515. 

(k)  1.  The  court  of  Ely  is  a  court  of  superior  jurisdiction,  and  hath  cognizanceofall 
transitory  actions,  though  not  arising  wittiin  the  jurisdiction.  1  Lev.  3^8.  —  3.  The 
justices  of  this  court  at,  as  do  those  of  Lancaster  and  Durham,  under  commissions  of 
oyer  and  terminer,  gaol-delivery,  and  the  peace^  under  the  mat  seal,  but  Uie  patent  to 
hold  pleas  at  Elv  u  granted  by  the  bishop  to  his  chief  justice,  of  whom  the  courts  at 
Westminster  take  notice  as  the  king's  justice;  the  writ  of  error  to  remove  a  record 
out  of  thu  court,  beins  directed  tv^dario  nottro.  Godb.  380.  9  Bac  Abr.  516.  — 
^  3.  But  the  bishop  not  having  a  palatinate  jurifcBction  within  the  isle,  thonch  exercis- 
ing jara  regalia  there,  process  out  of  the  courts  of  Westmhaster  into  the  ine-must  go 
in  tne  tot  instance  to  the  sheriffof  Cambridgeshire,  who  thereupon  isauef  hb  mandate 
to  the  bailiff  of  the  franchise.  If  it  go  in  the  first  instance  to  the  baUHT  it  is  error,  and 
the  bailiff  is  a  trespasser  if  he  execute  it.    sEast,  128.    l4East,  889. 

(Q  3  East,  128. 

(m)  1.  If  one  be  bailiff  of  lands  in  A.  and  B.,  and  B.  be  irithtn  the  franchise  of  Ely, 
and  A.  not,  the  boilifis  cannot  be  charged  in  a  Joint  action,  for  this,  would  oust  the 
fr^chise  of  its  jurisdiction.  4  Inst.  3S1. — 9.  But  if  an  action  that  h»  its  nature  is 
joint,  arise  partly  within  and  partly  without  the  franchise,  the  franchise  eanaot  claian 
conusance.    4lnst.S80. 

(j»}  1.  Salk.  183.— 2.  Of  the   manner  oC  demandfaig  connsanoe,  vide  8id.983. 

Keb.946.948. 

(o)  The  bishop  of  Ely  exercises  a  jurisdiction  over  all  causes,  M  weU  dCminat' to 
civil.    4  Inst.  22a    I  Cool  1 1 9. 

So, 


County  palatine.  t^*73 

Sof  of  coQlracU,  and  all  matters  and  canaes  which  .ari«^  withia  the 
oountf  palatine.    4  liist  212.  (p) 

And  therefore,  if  real  actions  for  land  within  a  county  palatine^  are 
brought  in  the  courts  at  Westminster,  it  may  be  pleaded  <o  the  juris- 
diction of  the  court;  except  in  error,  foreign  plea,  or  voucher.  4  Inst. 
212.     Vide  Abatement,  (D  2.) 

So,  in  pers(Mial  actions,  if  the  matter  be  alleged  within  a  county  ])a- 
latine.     4>  Inst.  2]  5. 

In  debt  upon  a  bond,  8cc.  which  appears  by  the  date  to  be  made  in 
a  county  palatine.    Sav.  S6.  {q) 

So  an  inhabitant  of  a  county  palatine  cannot  be  summoned  out  of  it, 
except  in  ease  of  treason,  or  error,  by  any  writ  or  process.    4lnsti4]2. 

So  (r)  process  or  writ  used  there  ought  to  be  under  the  seal  of  the 
county  palatine.    4  Inst.  212.  (5) 

So  an  oflSce,  found  upon  a  writ  or  commission  for  land  there,  if  it 
be  not  out  of  the  exchequer  there,  shall  be  void.     4  Inst  213. 

If  there  be  judgment  in  a  real  action  for  land  which^  lies  in  a  county 
palatine,  it  is  void,  though  there  was  no  plea  to  the  jurisdiction;  for  the 
court  takes  notice  of  every  county,  and  county  palatine.    2  Inst.  557. 

But  a  county  palatine  shall  not  have  jurisidiction,  where  the  judge 
himself  is  a  party.     4  Inst  21S.     R.  12  Co.  1 14.     1  Rol.  246.  {t) 

So  a  transitory  action  may  be  alleged  out  of  a  county  palatine,  and 
may  be  brought  in  a  court  m  Westminster,  though  the  cause  of  action 
arose  within  4he  county  palatine.  4  Inst  213.  R.  12  Co.  114.  R. 
1  Sid.  309.     Sav.  SB. 

Though  the  party  also  resides.in  the  county  palatine.  B.  I  SSd.  103. 
R.2R0L3I8. 1.15. 

So^  if  the  party  lives  {u)  out  of  the  county  palatine,  he  may  be  sued 

for 


{p)  The  courts  palatuiatc  are  (general  courts  for  all  the  subjects  of  the  palatinate,  and 
not  roerdl^  for  causes  arising  within  the  pMlathsate;  and  therefore  if  a  deotor  gees  from 
a  fordgn  into  a  palatinate  jurisdiction,  his  obligations  go  along  with  him  as  much  as  if 
hie  removed  from  one  kingdom  into  another;  and  he  may  be  sued  there,  though  the 
cabse  of  action  arose  not  within  such  palatinate  jurisdiction.    Gilb.  C.P.  189. 

{q)  B.R.  will  ex[>ect  a  return  to  a  UoHat  into  Durham,  and  win  not  determine  as  to 
jurisdiction  on  motion,  but  on  claim  of  conusance  or  plea  to  the  jurisdiction.  Str.  1089. 
Aiidr.  191. 

(r)  The  judges  of  assize  who  sit  in  counties  pidatine,  dt  by  virtue  of  a  special  com- 
aussion  from  the  owners  of  the  several  franchises,  and  under  the  seal  thereof  and  not 
by  the  usual  commissioa  under  the  great  seal  of  England.    0Gom.  79. 

(#)  If  a  latUal  issue  out  of  the  court  of  king's  bench  into  a  county  palatine,  the  offi- 
cer there  imist  midke  out  a  mandate  for  its  execution,  else  he  will  be  attached.  Aodr.  1 91 , 
2Str.ies9.  . 

(<)  Hence  a  man  cannot  sue  in  the  chancery  of  Chester  for  a  thing  which  in  ^ihf^est 
concerns  the  chancellor  there,  because  he  cannot  be  his  own  jud^;  he  therefore  mav 
sue  in  die  chancery  of  Eng^d,  as  otherwise  there  would  be  a  failure  of  jusUce.  Rol. 
Afer.d74.    RoLRq;).S46.    sBulst.llT.    lsRep.113.    4lnst.213. 

Qs)  1.  If  a  miu^er  is  committed  at  Sandwich,  and  an  appeal  brousfat  by  or^dal'  in 
B.  IL,  directed  to  the  shttriffof  the  coun^  of  Kent,  and  he  brings  in  the  defendant,  who 
pleads  that  Sandwich  is  part  of  the  Gnque-Ports,  ubi  breve  domm  regii  non  currit^  ^1 
and  daaandt  judgment  of  the  writ^  this  is  a  bad  plea ;  for  the  defendant  hating  done 
the  murder  within  die  Onoue  Ports,  and  after  flying  oat,  if  this  pleading  shotted  be 
kBownf^  theie  would  be  a  mtliufe  ofjotdoe;  ibr  me  Gnqne  Porta  cannot  award  pro- 
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for  land  ox  gdods:  ^yithin  iw  at  a  court  at  Westminster.  4.  last  21 3.  H. 
12  Co.  114.  (jr) 

So  an  ejectment  may  be  in  B.  R.  for  lands  there»  when  the  defendant 
is  custod.  mat^.    Dub.  1  Sid.  1 66.     Ray.  8 1 .     Candu  1 2. 

S09  if  the  action  all^jes  the  &ct.in  a  county  pala|ine»  after  a  plea  in 
bar,  die  defendant  shall  not  have  advantage  of  it.   R.  Carth.  11. 

Nor,  if  the  defendant  demurs  to  the  declaradon.    R.  Carth.  355.  (y) 

So  (z)  error  lies  in  B.  R.  upon  a  judgment  ^ven  in  a  county  palatine* 
4  Inst.  212.  (a)     Vide  Pleader,  (3  B.  3.)  {b) 

So,  if  a  suit  be  against  A.  who  lives  in  a  county  palatine,  by  the  ex^. 
cutorsof  B.  upon  an  obligation,  in  C  B.,  upon  which  A.  sues  in  the  ex- 
chequer, which  is  a  court  of  equity,  in  Chester,  where  one  executor 
dwells,  the  other  in  London ;  he  cannot  serve  process  upon  him  in  Lon- 
don.    R.  Hut.  59. 

So  A  ^fieri facias  lies  to  a  county  palatine,  upon  a  judgment  in  B.  R. 
against  him  who  dwells  there.     R.  1  I^v.  256. 

So  a  suit  in  equity,  in  the  duchy  of  Lancaster,  ought  to  shew  tlie 
lands  in  question  to  be  within  the  jurisdiction.     Eq.  Ca.  95.  (c) 

(E)  Wit 

cess  of  outlawry,  since  that  ought  to  be  proclaimed  in  open  county.  Yelv.  is,  17.  Cro: 
Eliz.  910.  —  s.  'But  if  the  defendant  by  nis  plea  shews,  that  at  the  time  of  the  mnrdo* 
supposed,  and  at  all  times  after,  he  had  been  pn  inhabitant  and  commorant  within  the 
Cmque  Ports^  and  so  had  given  jurisdiction  to  the  iudses  there,  and  shewed  that  they 
miffht  have  proceeded,  &c.  the  plea  had  been  good    Yehr.  13. 

{x)  It  js  stated,  that  upon  view  of  precedents  the  jurisdiction  of  the  Counties  palatini 
is  allowable •between'parties  dwelling  in  the  sa^ne  county,  and  for  lands  there,  and  for 
matters  load.  lCh.C;a.4l.  ' 

(y)  Outlawry  in  a  county  palatine  cannot  be  pleaded  in  anv  of  the  courts  at  West- 
minstei*,  for  the  party  outlawed  is  only  ousted  of  his  law  within  that  jurisdiction,  and 
it  shidl  not  extend  to  disable  a  man  in  another  county  where  they  have  no  power;  for 
the  county  palatine  being  a  royal  jurisdiction  within  bounds,  the  lo^ng*  the  privileges 
of  the  law  within  that  jurisdiction  can  be  no  disadvantage  to  him  in  another  county ; 
and  if  he  does  not  live  within  the  palatine  jurisdiction,  he  is  not  obliged  to  attend  there. 
But  it  seems  that  outlawry  in  the  county  palatine  of  Lancaster,  may  be  pleaded  in  the 
courts  of  Westminster,  because  that  county  was  erected  by  act  of  parliament  in  Edward 
the  gird's  time,  but  Durham  and  Chestef  are  by  prescription*  Fitz.  Coron.  S35. 
12£:dw.4. 16.    Vent.  157.    2  Sid.  146.    2Bac.Abr.513. 

(z)  A  certiorari  from  B.  R.  lies  to  remove  proceedings  from  a  county  palatine  in  a 
civil  action.  But  such  a  writ  does  not  issue  as  of  course ;  a  special  ground  for  it  must 
be  laid  befofe  the  court.*  Doug].  749. 751. 

(a)  1.  if  an  erroneous  judgment  be  g^ven,  either  in  the  chancery  of  Durham  upon  a 
judgment  there,  according'to  the  common  law,  or  before  the  justices  of  the  bishop,  a 
writ  oferror  shall  be  brought  before  the  bishop  himself;  and  if  he  give  t^  erroneous 
judgment  thereupon,  a  writ  of  error  shall  be'  sued  returnable  in  the  king's  bench. 
4lnst.2l8.-^2.  if  a  man  be  surety  for  another  to  keep  the  peace,  and  after  he  break 
the  peace,  and  the  surety  have  lands  in  the  county  palatine  of  Durham,  the  kinz  shall 
command  the  bishop  of  Durham,  or  hrs  chancellor,  to  do  execution ;  and  so  it  is  m  the 
other  counties  palatine,  and  in  the  same  manner  it  is  of  a  statute  staple,  &c.  recogniz- 
ances, 8cc.    2  Inst.  219, 220. 

{b)  1.  No  appeal  lies  in  chancery  from  a  decree  in  a  county  palatine;  but  if  any 
appeal  lies,  it  must  be  to  the  king  himself.  iVern.  177.184.  Mitf.  Eq.  PI.  123. 
2Bac.  Abr,512.  —  2.  To  a  bill  of  appeal  and  review  of  a  decree  in  the  court  of  a 
county  palatine,  a  demurrer  has  been  allowed,  it  beins  apparent  on  the  face  of  the 
bill  that  the  court  of  chancei^  had  no  jurisdiction.  Ibtd.  —  3.  But  though  chancery 
assumes  noappellate  jurisdiction  in  these  cases^  yet  it  will  in  some  cases  remove  a  nut 
before  the  decision  into  its  own  .court  by  writ  ofcertiorarL    Ibid. 

(c)  I.  sd  Part^  2  Mod.  Ca.  —  2.  If  lands,' parcel  of  the  duchy,  lie  within  the  county 

palatine, 
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(E)  Cbe  Cwq[ue*Jg)ort]6L 

Ik 

(El.)  What  privileges  they  Have. 

The  franchise  of  the  Cinque- Ports  {d)  is  claimed,  in  part  by  prescrip- 
tion, in  part  by  act  of  parliament,  and  charter,  and  has  been  time  out- 
of  mind,  &c.     4  Inst.  228.  (e) 

In  the  time  of  Edward  the  Confessor  there  were  but  three  ports,  * 
Dover,  Sandwich,  and  Romney;  but  in  the  time  of  Wittiam  the  Con- 
queror, Hastings,  and  Hithe  were  added;  and  1^  John,' Winchelsea,' 
and   Rye:  yet  (/*)  they  are  called  the   Cinque-Ports.      4  Inst 222. 

2  Inst.  556. 

S6  the  kinF,  by  patent,  i&ay  make  anytown  a  member  of  the  CSnque- 
Ports.     Hard.  56.  .  ^ 

The  Cinque-Ports  are  part  of  the  county  of  Kent,  and  though  they 
have  not  jura  regalioj  yet  they  have  many  privileges,  which  were  con- 
firmed [g)  by  the  st.  M.  Ch.9.    4  Inst.  223.  (A) 

And  therefore,  have  all  jurisdiction  in  all  actions  real,  miixt,  and  per- 
sonal, which  arise  within  ue  Cinque-Ports.     4  Inst.  224.  (t) 

If 

palatine,  a  suit  in  equity,  may  be  for  them  in  the  duchy  court.  Vent.  1 57.  Vide  9  Mod. 
96,  Ro.  Abr.  539.  —  3.  But  if  a  man  enters  into  an  obligation  concerning  lands  lying 
in  the  county  palatine,  and  he  is  sued  upon  this  at  common  law,  he  cannot  sue  in  equity 
in  the  duchy  court  to  be  relieved  against  this  bond,  for  the  jurisdiction  bei^g  local,  it 
cannotbe  extended  to  this  collateral  matter.  Ro.  Abr.  530.  Hob.  7  7. — 4.  And  a  prohibition 
was  awarded,  because  the  duchy  has  no  jurisdiction  in  reqpect  of  the  person,  as  because 
the  suitors  dwell  within  the  cotinty  palatine,  nor  upon  the  lands  of  the  subject  anv 
where  but  upon  the  king's  own  land,  and  his  own  revenue,  and  peiiiaps  upon  bonds 
and  assurances  given  for  hb  revenue  of  the  duchy.  Ibid.  —  5.  It  has  hpwever  since 
been  holden,  that  a  bill  may- be  exhibited  in  the  duchy  court,  to  be  relieved  asainst  the 
forfeiture  of  a  mortgage  of  lands  lying  within  the  county  of  Lancaster.  Vent.  1 55. 
a  Lev.  24.  8  Iteb.  8S6.  —  6.  By  4  G.5.  <;.  16.,  infants  in  counties  paladne  are  enabled 
to  convey  by  order  of  the  respective  courts  belonging  to  the  counties  palatine. 

(d)  Or  five  most  important  havens,  as  they  formerly  were  esteemed,  in  the  kingdom. 

3  Com.  79. 

(e)  Tlie  Cinque  Ports  held  per  bqronium,  and  were  represented  in  parliament  by  the 
loni  warden  or  keeper  of  the  Cinque  Ports;  but  they  did  not  hold  by  the  tenure  of 
knight  service,  only  by  sendins  ships  to  sea,  &c.,  and  as  they  were  instituted  for  the 
defence  and  safety  of  the  kingaom,  they  had  several  liberties  and  privileges  granted  to 
them,  in  respect  of  the  necessary  attendimce  in  those  ports.  Bract,  lib.  3.  f.  118.  4  Inst. 
222.     2  Bac  Abr.  535. 

(/)  *  Though  seven  in  number.' 

(g);  1 .  In  these  words : '  Baronet  de  qmnaue  portUmt  et  omnet  o/ti  portut  habeani  ornneM 
UbeAates  et  Uberat  contuetudme$  iuoi*  Sinst.  20.— 2.  But  this  confirmation  does  not 
extend  to  pleas  of  the  crown,  with  which  thisy  intermeddle  as  justices  of  the  peace. 
Cro.Car.  253. 

(h)  By  St.  W.&M.  ses8.l.  c.7.  reciting  that  the  electidn  of  members  to  serve  in 
pariiament  ought  to  be  firee.;  and  that  uie  late  lord  waiden  of  the  cinque  ports  had 
pretended  unto  and  claimed,  as  of  right,  a  power  of  nominating  and  recommending  to 
each  of  the  said  Cinque-Poits^  the  two  antient  towns,  and  their  respective  members,  one ; 
person  whom  they  ought  to  e|ect  to  serve  as  a  baron  or  member  of  piiriiiunent  for  such 
respective  port,  ancient  towns,  or  members,  contrary  to  the  antient  usage,  right  and 
fi^eedom  of  elections;  .it  is  declared  and  enacted,  that  all  such  nominations  or  recom- 
mendations are  contrary,  to  the  laws  and  constitutions  of  this  realm,  and  fpr  the  ^ture 
shall  be  so  deemal  and  cdnstrued,  and  hereby  are  declared  to  have  been  and  are  yoid . 
to  all  intents  and  puiposes  wha^oeyer ;  any  ^tence  to  the  contrary  notwithrt^nding. 

(t)  1.  The  jurisdiction  of  toe  cinque  ports  is  general,  as  well  in  personal  as  real  and 

mixed 
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IFan  action  be  brought  in  B.R.  &c.  fer  a  matter  which  arises  there^ 

it  may  be  pleaded  generally  in  abatement    Vide  Abatement,  (D  S.)  (l) 

And  error  does  not  lie  in  B.R.  or  C.B.  on  a  judgment  given  thef^ 

2  Inst.  557.  (/) 

But  a  judgment  in  B.R.  or  other  court  of  die  king,  is  good,  if  the 
privily  of  the  Cinque-Ports  be  not  pleaded.    4  Inst  223.    2  Inst  557. 

And  such  judgment  does  not  destroy  their  privilege  afterwards, 
2  Inst  557.     4  Inst  223. 

And  B.  R.  cannot  take  notice  judicially,  what  towns  are  within  the 
Cinque-Ports.    2  Inst  557. 

So  prerogative-writs,  (m)  as  habeas  carpus^  (n)  nuundamus^  &c»  run  to 
the  Cinque-Forts.     R.  2  Cra  543.  (o) 

So  an  appeal  lies  in  B.R  for  a  murder  in  the  Cinque-Ports. 
RYel.lS.     Cro.Car.247.Cp)  % 

So  a  certiorari  lies  to  remove  an  indictment  for  felony  in  the  Cinque- 
Ports.     R.  Cro.  Car. 253.  264.  291.  (;} 


mixed  actipnt.    4liut3S4  — S.  Otherwise  in  d^  or  tre^Mkss  trantitoiy.    Cro.Elix. 
9ia — 3.  Where  a  stnaiger  comes  within  the  (Cinque-Ports,  and  does  a  transitory  tres- 

Cis,  and  after  goes  out  of  their  jurisdiction,  he  to  whom  the  trespass  was  done  may 
▼e  an  action  at  common  law^  else  he  would  be  without  remedy;  for  they  can  call 
none  in  who  are  out  of  their  jurisdiction,  and  the  priyileees  were  mnted  for  the  ease 
and  benefit,  and  not  the  prejudice  of  the  inhabitants.  Ydv.  19.  S  Inst.  557.— 4.  They 
hoM  plea  of  Oneehold  by  plamt.  Sid.  166.^-5.  But  a  jadsment  in  B.R.  for  lands  there 
shaU  Innd  for  ever,  though  such  'judgment  for  lands  in  Wales,  or  a  county  palatine, 
is  mcnly  Toid.  s  Inst.  557.  4  Inst.  989.  Bro.  Onque  Ports,  94.  9  Bac.  Abr.  596.  n. 
adds  Mftfrv. 

(A)  If  an  CMctment  on  a  feuned  lease  be  brought  of  lands  within  the  CSmqoe-Ports, 
the  courts  of  Westminster  wiilnot  allow  the  tenant  of  the  lands^  on  hn  prayer,  to  be 
iMde  defendant  to  plead  to  the  jurisdiction  of  these  courts,  but  will  tie  hun  strictly  ta 
the  rules  of  confessing  lease,  entry  and  ouster,  and  pleading  not  guUty.  This  is  not 
like  the  case  of  antient  demesne,  where  a  tecofery  in  the  courts  aboye  makes  the  lands 
frank-free  for  eyer,    9  Bac.  Abr.  S56.  n. 

(/)  1.  A  writ  of  error  lies  from  the  mayor  and  jurats  of  each  port  to  die  lord 
warden  of  the  Cinque-Ports,  in  his  court  of  Sh^way ;  and  from  the  court  of  Sbenway 
to  the kuiff's bench.  Jenk.71.  I)yvenyledeiCourt$^^.Bmikle  1^.  1  Sid. 356.  9 Com. 
80. — 9.  And  so  too  a  writ  of  error  lies  from  all  the  other  jurisdictions  to  the  same 
supreme  court  of  judicature,  as  an  ensign  of  superiority  reseryed  to  the  crown  at  &e 
original  creation  of  the  franchises.  Bro.  Abr.  tit.  Error,  74.  loi .  Dayis,  69.  4  Inst.  ss. 
214. 91 S.  sCom.so. — 3.  And  all  prerogatjye  writs  (a»  those  of  habeat  cwpns,  prohi- 
tion,  eeriiaran  and  wttmdamut)  may  issue  for  the  same  reason  to  all  these  exempt 
juriscfictiontc  because  the  priyil^ge,  that  the  king^s  writ  runs  not,  must  be  intended 
between  party  and  party,  for  there  can  be  no  such  priyilege  against  the  king,  l  Sid.  99. 
Cro.  Jac.  549.    9Com.  80. 

(m)  Thoucfa  there  is  no  doubt  that  the  principal  position  is  correct,  yet  it  has  been 
said  that  it  nad  scarce  eyer  been  known,  that  tLproh&Uum,  or  kabeas  corputy  went  to 
the  Cinque-Ports.    Sid.  166. 

(fi)  Ad  faciendum  ei  recipiendum ;  but  if  ad  retpondendum  a  priyato  person,  quaere, 
see  Mod.  90.    8  Mod.  99.    19  Mod.  666.      ^ 

(o)  iPtalm.  55. 96.    Sid.955.    4  Inst. 999.    9Ley.86.    5Keb.598.    Hardr.475. 

(p)  1.  8  Inst  557.  Cro.Eliz.694.---9.  And  the  reason  nyen  is,  because  the  long  in 
a  manner  is  concerned ;  for  if  the  plaintiff  is  nonsuit,  the  aefendant  shall  be  amuttned 
at  his  suit.  Yely.l9.  Cro.Eliz.9ll.-*-3.  Howeyer,  Popham  has  said,  that  if  the 
defendant  at  all  times  after  continued  within  the  Cmque-Ports,  so  that  he  tBoAt  be 
praceeded  against  there^  no  appeal  would  lie  elsewhere.  Yely.  13.— 4.  If  the  demdant 
IS  in  cuttodiA  maresckaUi,  the  appeal  may  be  against  him  by  bill.  9  faist-  557«  On. 
Blia.695.778. 

iq)  1.  Vide Rolk  Abr. 995.^9.  ATwiamtirliesako.    Hard.475. 


•\ 


Tile  Cifique-Ports.  [3313 

(E  2.)  What  Courts, 

Within  the  Cinque^Ports  there  are  seyeral  courts :  a  court  before 
the  mayor  and  jurats  of  each  port;  a  court  before  the  constable  of  the 
(»3tle  of  Dover;  and  a  court  of  the  Cinque^Forts  apud  Shepway. 
4  In^t  92$.  Iq) 

llie  court  before  the  mayor  and  jurats  is  a  court  of  reoonL 
9  bist  557. 

The  court  before  the  constable  of  the  castle  of  Dover  holds  plea  by 
bill,  according  to  the  course  of  the  common  law,  of  thin^  which  con- 
c^n  the  guard  of  the  casde.    2  Inst.  557.    F.  N.  B.  84*0.  B. 

But  by  the  ^«  Art.  super  Chart.  7.  (r)  No  foreign  plea  of  the  county 
shall  be.  pleaded,  which  does  not  touch  the  guard  of  the  castle. 

Nor  shall  the  people  of  the  Cinque-Ports  be  distrained  to  plead  else^ 
wberey  or  in  other  manner  than  they  ought,  according  to  die  antient 
charters  or  franchises  affirmed  by  the  great  charter.     2  Inst  556.    . 

The  court  of  the  Cinque-Ports  (^pud  Shepway  was  created  by  letters 
patent  temp.  Ed.l.  4]nstS24u  But  must  have  been  confirmed  by 
parliament    2  Inst  557.  (s) 

And  an  erroneous  judgment  before  the  mayor  and  jurats  in  any  port, 
shall  be  redressed  there.    4  Inst  224.    2  Inst  557.   K.  Dy.  376.  a*  (/} 

And  that,  by  bill  in  the  nature  of  a  writ  of  error,  without  any  writ. 
2  Inst  557. 

And  upon  reversal,  the  mayor  and  jurats  shall  be  fined,  and  the 
mayor  removed  firom  his  office.    2  Inst  557.    Dy.S76.a. 

(£  3.)  How  a  writ  to  the  Cinque-Ports  is  directed^ 

A  writ  to  the  Cinque-Ports  to  remove  a  record  of  a  judgment  there^ 
shall  be  directed  to  the  constable  of  Dover,  who  is  the  immediate  officer 
to  B.  R.  and  he  shall  write  to  the  barons  to  certify  to  him,  and  shall 
then  send  it  to  the  court.     30  H.  6. 6.     Vide  infi*a.  (u) 

But  if  an  indictment  be  before  them  as  justices  of  peace,  or  of  oyer 
and  terminer,  a  certiorari  to  remove  it  need  not  be  to  the  warden  of  the 
Giiraue-Ports;  but  to  the  mayor  and  jurats,  before  whom  it.  was  taken. 
R.  Cro.  Car.  252. 264. 

The  warden  of  the  Cinque-Ports  is  an  officer,  who  has  been  appointeijl, 
time  out  of  mind,  &c.  for  the  custody  of  the  ports.    4  Inst  223*. 

And  he  has  the  jurisdiction  of  admiral  within  the  Cinque-Ports  (x). 


(q)  1.  There  is  a  court  of  chancery  in  the  CSnque-Ports,  but  no  oi^inal  writs  mue 
thence;  it  serves  only  to  decide  matters  of  equity.  Sid.  166.*- 2.  Tne  great  use  of 
their  chancery  is,  it  is  said,  to  reliere  against  errors  in  proceedings  at  hw,  yihich  they 
used  to  indorse  upon  the  bill.    Sid.  356. 

ir)  SSEdw.l.c.?. 
«]  It  is  said  by  Twisden,  that  nobody  kno^  where  this  court  is.    Sid.  1 66. 

(^1.  That  isy  that  upon  their  jud^ent  no  writ  of  error  lies  in  B.R.,  yet.  they 
are  examinable  by  bill  in  nature  of  a  writ  of  error,  coram  domino  cudode  ten  guardiano 
^pgmque  portuum  opud  euriam  mam  de  Shepway,  2  Inst  55*7.  Dyer,  576.  4in8t.  S24.^ 
— S.  S^ms  upon  tne  juckments  of  the  court  of  Shepway.  SSd.356. — S,  And  so  tire 
the  books  which  ^leak  of  a  writ  of  error  to  the  Onque-Ports  to  be  intended. 

(u)  1.  sInsL557.  4lnst.233.— 2.  Bnt  writs  of  appeal  mu^t  be  directed  to  the 
sbeii£^  because  the  khtt  in  a  manner  is  concerned,  CnKElis.604.  Ydr.19.  CVo.. 
Eliz.911.    slnst.557.  Vidasiqura^CEl.) 

(jr)  To  hold  plea  by  bill  concerning  the  guard  of  die  castle,  &c.  acconfing  to  the 
coime  of  tl|o  caaufio^  law.    2  Last  556. 

exempt 
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exempt  from  the  admiralty  of  England.  4  Inst.  223.  2  lusU  556. 
2  Joii.  67.     Sir  L.  Jenk.  1  vol.  85.  (y) 

So  he  shall  be  constableofthecastleof  Dover.  4  lost  223.  2lnst.  5S6.{z) 

The  constable  of  Dover  and  warden  of  the  Cinque-Poirts  is  the  Im- 
mediate o£Scer  to  the  king^s  courts,  for  all  matters  within  the  Cinqae- 
Ports;  and  tlierefore,  a  writ  shall  be  directed  to  him  to  certify  a  record 
there.     4  Inst  223.  {a) 

Though  it  be  in  another  port ;  for  he  shall  send  for  it  to  the  barons 
of  the  Cmque^Ports,  and  transmit  it  to  the  king's  court**  4  InsL223« 
Vide  supra. 

So,  if  a  defendant,  against  whom  judgment  is  in  B.  R.  &c.  has  no 
land  but  in  the  Cinque-Forts,  there  shall  be  a  writ  to  the  constable  of 
Dover,  to  make  execution.  4  Inst. 223.  R.  1.  And.  28:  -sHeo.S.  {b) 

If  surety  of  the  peace  be  demanded  in  chancery,  against  any  within 
the  Cinque-Ports,  there  shall  be  a  writ  to  him  to  take  it    4  Inst  228. 

(F)  Corporation* 

(F 1.)  What  shall  be. 

A  corporation  (c)  is  a  franchise  (d)  created  by  the  king. 
A  corporation  is  a  body  constituted  by  policy,  with  a  capaci^  to  take, 
or  to  do.    Co.  L.250.  a.  (e) 

For 

(»)•  Which  jurisdiction  is  flavod  to  him  in  sevierdactebfpaHiament,  OS  8H.5.  stl.  c.6. 
27H.8.  C.4.  SSH.S.  CIS,  5EIiz.  c5.  11&1SW.3.  C.7.  et  vide  2J0B.66,  67. 
Ch.Ca.505. 

(z)  By  98£dw.  1.  c.  7.  the  constable  of  the  castle  of  Dover  shall  not  hold  any  foreign 
plea  of  the  county  at  the  castle  gate,  except  it  touch  the  keeping  of  the  castle;  nor 
shall  the  said  constable  distrain  Uie  inhabitants  of  the  cinque  ports  to  ^lead  any  other- 
where nor  otherwise  than  thev  ought  after  the  form  of  charters  obtained, of  kings  of 
their  old  franchises,  confirmed  oy  Magna  Carta, 

(a)  The  writs  directed  to  him  are,  Bex,  ^e,  conttabulario  castri  sid  de  Dover,  et 
cttitodiqumque  portuwn.  Sec.    2  Inst.  556.     4  Inst.  22 J. 

(b)  Tne  record  must  be  certified  into  chancery,  and  from  thence  by  tniUimut  to  the 
lord  warden  to  make  execution.    And.  28.    3  lJeon.3.    W.  Bendl.46. 

(c)  The  words  cornoraHon,  and  incorporationy  are  fi^quentiy  confoundec^  particulariy 
in  the  old  books.  The  distinction  between  them  is  this ;  a  corporation  is  a  political 
institution ;  incorporation  is  the  act  by  which  that  institution  is  created.     1  Kya,  15. 

(d)  1.  The  propriety  of  this  appellation  depends  upon  the  more  or  le»s  extennve 
meaning  in  which  the  word  "  firancbise"  is  usea ;  in  its  most  extensive  sense  it  expresses 
every  political  ri^ht  which  can  be  enjoyed  or^exerdsed  by  a  freeman ;  in  this  sense,  the 
right  of  being  tned  by  a  jury,  the  right  a  map  may  have  to  an  office,  the  right  of 
voting  at  elections,  may,  with  propriety,  be  called  mmchises;  and  in  this  sense  the 
rigki  of  acting  as  a  corporation,  may  be  called  a  fiwichise,  existing  collectively  in  dl 
the  individuals  of  whom  the  corporation  is  composed ;  in  this  sense,  and  in  this  sense 
alone,  the  franchise  of  being  a  corporation,  can  nave  any  precise  meaning.  1  Kydj  14. 
— 2.  In  a  less  general  and  more  appropriate  sense,  the  wora  **  franchise"  means  a  royal 
privilege  in  the  hands  of  a  subject,  by  which  he  either  recdves  some  profit,  or  has 'the 
exclusive  exercise  of  some  right ;  of  the  first  kind  are  the  goods  of  felons,  waifs,  estrays, 
vn'ecks,  or  the  like ;  of  the  second  are  courts,  gaols,  return  of  writs,  fairs,  markets,  and 
many  others.  They  are  estates  and  inheritances,  which  may  be  granted  and  conveyed 
from  one  to  another,  as  other  estates,  which  is  not  the  case  with  a  corporation ;  in 
this  sense  a  corporation  cannot  be  called  a  firanchise ;  the  k^er  is  a  privil^get>r  liboty, 
which  can  have  no  existence  without  reference  to  some  person  to  whom  it  may  belong; 
tiie  former  is  a  political  person,  capable,  like  a  natural  person,  of  enjojring  a  variety  of 
finnchises;  it  is  to  a  fivnchise,  as  the  substance  to  its  attrilmte;  it  is  something  to 
which  many  attributes  belong;  but  is  itself  something  dstinct  fix)m  thote  attributes. 
lKyd.l5. 

(e)  A  corporation^  or  a  body  politic,  or  body  mcorpoFste,*  is  a  collection  of  many 

' )  individuau 
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For  by  incorporation  it  acquires  Jus-plersinuB,  anid  becomes  persona 
pditica^  and  is  capable  of  all  {/)  civil  rights,  habendi  et  agendi.  Per  Att. 
Gen.  Quo.  W.  S.  8. 

A  corporation  is  ecclesiastical  {g\  or  lay  (A) ;  and  both  are  sole  (i),  or 
aggr^pite.     Co.  L.  250.  a.  {k) 

An 

individaals  united  in  one  body,  under  a  special  denontinaiion,  having  perpetual  succession 
under  an  orHficUU  fornix  and  vested  by  the  policy  of  the  law/ with  the  ci^>acity  of  acting, 
in  several  respects,  as  an  individual,  particularly  of  taking  and  granting,  property,  of  con-> 
tracting  obHgadons,  and  of  suing  and  bdng  sued;  of  enjoying  privflege&and  immunities 
in  eommofi,  and  of  exercising  a  variety  of  political  rights,  more  or  less  extensive,-  accord-* 
ing  to  the  design  of  its  institution,  or  the  powers  conferred  upon  it,  either  at  the  tiine 
ofitB  creation,  or  at  any  subsequent  perioa  of  its  existence.     1  Kyd,I5. 

('/)  There  are  some  corporations  which  have  a  corporate' capacity  oi^ly  to  some  par- 
ticular piupose ;  as  churchwardens. 

•   (^)  1.  E^ledastical  oor|x>racions  are  those  of  which  not  only  the  members*  are 
smntoai  persons,  but  of  which*  the  object  of  the  Institution  is  also  spiritual ;  sucfaT  are 
bMhops ;  some  deans  and  prebendanes ;  all  archdeacons,  parson^  and  vicani ;'  and  fbr- 
meriy.chauntrypriests^;  which  are  sole  corporations:  deans  itad  chapters  at  present, 
and  fermerlyipnoi' and  convent,  abbot  and  monks;  which  are  corporations  ajgnf^te. 
1  Kyd.  22.— '2.  It  is  not  the  destription  of  the  persons  who  are  the  members  of  a  cor- 
poration, but  the  purpose  of  its  institution  which  characterises  it  to  be  a  lay  or  a  spi- 
ritaal  foundation;  iand  for  this  reason,  though  the  greater  part  of  the  members  of  tne 
colleges  in  the  universities  be  clerical,  yet  they  are,  in  general,  to  be  considered  as  lay 
corporations.    1  Kyd, 23.   Carth.93.  Vide  L.Raym.6. — ^^5.  The  knights  of  St.  John  of 
Jerusalem;  though  reli^ous,  were  not  ecclesiastical/ but  lay  corporation^.    Godb7393. 
'  -  (k)  l.Lay  corporations  are  subdivided  into  eleemosynary  and  dvil.— ^2.  Eleemosy- 
nary corporations  are.  such  as  are  constituted  for  the  perpetual  distribution  of  the 
free  alms  or  bounty  of  the  founder  of  them,  to  such  persons  as  he  has  directed.   These 
are  of  two  general  descriptions ;  hospitals  for  tire  maintenance  and  relief  of  poor  and 
impotent  persons ;  and  colleges  for  the  promotio.n  of  learning  and  the  isupport'  of-  per- 
sons engaged  in  literary  pursuits,  of  which  the  greater  number  are  within  the  univer- 
sities, ana  form  component  parts  of  these  larger  corporations ;  and  others' are- oat  of 
the  universities,  and  not  necessarily  connected  with  tnem.    l  Kyd,  26.  *  1  G6m.4Y'l. — 
3;  Civil'  corporations  are  establish^  for  a  variety  of  tempoiieil  purposes.    Thus  si  cor- 
porate capacity  is  given  to  the  king,. to  prevent,  in  general,  the  possibility  of  ah  inter- 
r^gniuir  or  vacancy  of  the- throne,  and  to  preserve  entire  thep06dessi6hs  of  the  crown ; 
so  that  immediately  on  the  demise  of  one  king,  his  successor  is  in  full  poss^ion  of  the 
regal  rights  and  dignity.    Other  civil  corporations  are  established  for  the  purpose  of 
'  local  governments,  such  as  the  corporations  of  cities  and  towns,  under  the  names  of 
mayor  and  commonalty,  bailiffi  and  burgesses,  and  other  similar  denominations  ;•  and  to 
this  dass  seem  properly  to  belong  the  g^eral  corporate  bodies  of  the  two  universities, 
which  whatever  may  have  been  the  notion  of  former  times  with  respect  to  them,  are 
now  universally  considered  as  lay  corporations  with  temporal  rights,  nbt  as  eleemosy- 
nary foundations,  as  particular  colleges  are;  though  stipends  are  annexed  to  particular 
magistrates  and  proressors;  for  these  are  rewards  pro  opere  et  labore,  in  the  same 
manner  aa  the  standing  salaries  of  particular  officers  in  other  corporations  which  are 
confessedly  not  eleemoS]pary  but  civil.    Other  corporations  are  established  for  the 
maintetiance  and  regulation  of  some  particular  object  of  public  policy ;  such  as  the 
corporation  of  the  Trinity  House  for  regulating  navigation,  the  Bank,  and  the  different 
insurance  companies  in  London ;  others  for  the  Mmation  of  trad^  manuiiictures,  and 
commeree,  such  as  the  East  India  company, 'the  Cxuinea  cdmpany,  and  the  companies 
of  trades  in.  London  and  other  towns ;  others  for  the  'adv|incement  of  'science  in 
general,  or  spme  particular  branches  of  it;  such  are  the  College  of  Physicians  and  the 
comjpany  of  Suigeons  in  London  for -the  improvement  of  the  mi^ciJ'sdience ;  thte  Bbyal 
Soaety  for  the  advancement  of  natural  kiiowlcdge';  the  Sodetv  of  Antiquarianr  for 
promoting  the  study  of  Antiquities ;  and  the  Royal  Academy  or  Arts  for  cukivating 
painting  and  sculpture.   1  Kyd,  28, 29.    l  Com.  470, 471.  3Barr.  r652.  1656.   Sawyer's 
Aj«.  ^oWarr.9. 

.   m  From  their  having  perpetual' succession,  and  thie  capMnty  of  suing  and  bcittff'Sued 
in  tneir  iH^i^cal  character,  suu^e  penooos  have,  uniformly;  in  the  books  of  Engliso  law, 
been  caOed corporations.    lKyd,20..    ' 
(it)  1.  Corporatbns  aggregate,  consist  of  many  penoiis  united  together  into  one 

society. 
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An  eocleMastical  corpcmdoii  sole  is  (/)  regQiar{m};  as,  an  abbot, 
prior,  &c.    Co.  L.  250.  a. 

Or  secular  (n) ;  as  a  bishop,  dean,  &C     Co.  L.  250.  a. 

An  ecclesiastical  oHpponition  aggregate  consists  of  an  head  and 
body,  who  are  all  persons  capable ;  as,  a*  dean  and  diapter:  or  the 
head  only  is  capable,  and  the  others  incapable  in  law ;  as,  an  abbot  and 
his  convent,  &c.  (o) 

So  a  lay-corporation  is  sole ; 

society,  and  are  kept  up  by  a  perpetual  succesoon  of  memben,  so  as  to  coatiiine  lor 
ever ;  of  which  kina  are  the  mayor  and  coounoiialty  of  a  cit^,  the  head  and  fellows  of 
a  coUege,  the  dean  and  chapter  of  a  cathedral  church.  CJorpocatioiis  sole  consist  of 
one  person  only  and  his  successors,  in  some  puticular'statum,  who  are  ineofporated  by 
lawy  in  order  to  gpe  them  some  l^gal  capactties  and  adraniages,  particailarlv  that  <m 
perpetuitjr,  which  in  their  natural  persons  tney  could  not  have  haid ;  and  in  this  sense 
the  king  is  a  sole  corporation,  so  is  a  bishop^  so  are  some  deans  and  prebendaries,  &- 
^tinct  mm  their  several  chapters,  and  so  is  evenr  parson  and  vicar.  —  s.  Corpon^ioQa 
'agpcgate  are  of  two  kinds;  the  one  created  ror  public  government;  the  other  fer 
private  charity.  Public  corporations  bein^  for  the  ^ood  of  the  commnmty,  are  governed 
oy  the  laws  of  the  land,  so  that  the  vali&ty  of  thcv  private  constitutions  is  ezandnidila 
1^  the  king's  courts.  Private  corporations  are  subject  to  the  laws  made,  or  empowered 
to  be  made,  by  those  who  create  them.    S  T.  R.  55S. 

(/)  1.  Sole  corporations  are  (tivided  into  two  kinds:  those  where  the  person  so 
denominated  has  a  corporate  capacity  for  his  own  boiefit;  and  those  wbere  he  acta 
only  as  trustee  for  the  benefit  of  others.  ---8.  Of  the  first  kind,  those  best  known,  and 
most  commonlv  emimerated,  are  the  king,  archbishops,  bishops,  certain  deans,  and 
prebendaries,  all  archdeacons,  parsons,  and  vicars;  and  of  the  same  kind  were  chauntiy 
miests,  in  the  times  of  popish  superstition.  Vide  loRep.87.  a.b.88.a.  4  Rep.  65. 
Cro.  E^  464»  1  Kyd,80.  — S.  Of  the  second'  kind  the  most  fimiiliar  instance  is  the 
chamberlain  of  London,  who  may  take  a  recognizance  to  himself  and  sucoesson,  in  hit 

E>litiG  capacity,  in  trust  for  the  orphans.  Vide  iRol.Abr.  515.  4  Rep.  65.  Cro. 
Us.  464.     lKvd,80. 

(m)  The  regular  corporations  were  composed  of  those  ecdeaastical  persons  who  lived 
under  some  nile,  had  a  common  dormitory  and  refectory,  and  were  obliged  to  observe 
the  statutes  of  their  order ;  of  this  dass  were  the  monasteries,  priories,  and  some  cih 
nonries.    1  Kyd,*S5.    Bum's  Ecc.  L.  Monast.  s.3. 

(n)  The  seoilar  were  so  called  because  they  conversed  in  tecvdo^  perfonned  spiritual 
offices  to  the  laity,  and  took  upon  them  the  cure'of  souls ;  such  are,  at  this  day,  aH  the 
ecclesiastical  corporations  known  to  the  law,  and  such  were  formerly  some  canons. 
1  Kyd,  35.    Bum's  Ecc.  L.  Monast.  s.  5.       ^ 

(o)  1.  Before  the  dissolution  of  monasteries,  corporations  aggregate  were  divided 
into  the  two  classes  of  corporations  aggregate  of  many  persons  ci^«ble,  and  ooqmra- 
tions  aggregate  of  oqc  person  capable,  and  the  rest  incapable  or  dead  in  law.  Co.  L.  S.  a. 
•— S.  A  master  and  tellows,  or  a  master  and  scholars  of  a  coUqre,  and  a  dean  and 
chapter,  are  examples  of  the  former  kind ;  an  abbot  and  monks,  and  a  prior  and  monks^ 
were  examples  of  the  latter.  1  Kyd,  91«  •—  5.  Those  of  the  former  must  sue  and  be 
sued  by  their  a^gre^te  name ;  but  Uie  abbot  alone,  or  the  prior  alone,  might  sue  and 
be  sued  alone  m  right  of  his  house :  thus  when  an  abbot  and  convent  were  seised  of 
land,  and  were  afti^ards  disseised  of  it,  the  abbot  might  have  an  assize  in  his  own 
name  without  naming  the  convent,  and  a  piwtApe  quod  reddai  was,  in  like  manner,  to 
be  sued  against  the  abbot  alone  $  for  as  to  cinl  purposes  a  monk  was  totally  inqapft- 
citated  to  act  in  his  own  right,  and  if  he  received  a  personid  injury,  or  (fid  an  injury 
to  another,  he  could  not  sue  or  be  sued  alon^  but  the  sovereign  6f  the  house  must,  in 
both  cases,  have  been  joined  with  him ;  but  he  had  a  capacity  to  fill  a  spuitual  office^ 
as  to  be  a  vicar,  or  to  be  the  abbot  of  another  place  than  tiut  of  which  ne  had  been  a 
subordinate  monk,  or  he  might  act  in  the  right  of  another,  as  executor.  And  the  afib^ 
as  well  as  tiie  subordinate  monks,  was,  as  a  natural  person,  considered  as  dead  in  law; 
but  he  had.  a  {lolitic  capacity  as  sovereign  of  the  house,  by  which  he  might  sue  and  be 
sued,  infeol^  give,  demise,  and  lease  to  others,  and  purchase  and  take  from  others^  and 
which  was  aimiitted  'by  the  policy  of  the  law,  that  thoai^  who  had  a  r^t  against  the 
house,  might  know  how  they  were  to  sue,  and  that  the  rights  of  the  house  ito^mig^ 
be  recovmd  in  the  name  ot  the  iMiot.  11  Ass.  pi.  19.  Bro.  Corpor.81.  5H.6.85i 
Bro.Corpor.  78.    Moigne,  1.    S2H.&4.    Co. L. 346. b.  347.  a.    lKyd,ss. 

Or 
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Or  Bggc^Bte;  as^  a  xoayor  and  conuoonalty.     10  Co*  fi9* b*  {p) 

(F  2.)  How  created :  —  By  the  common  law. 

A  c<wpor«tion  is  by  the  common  law^  by  si/Qi  of  pBriimQenlf  by  pre- 
aoriptioot  or  by  charter.     Co.  L.  250.  a. 

By  th«  common  law;  as,  the  king.     10  C!o.  29*  h.  {q) 

(F  3.)  By  parliament. 

So  a  corporation  may  be  created  by  act  of  parliament  10  Co.  29.  b.  (r) 

,  (F  4.)  By  prescription. 

So  an  ancient  city  or  borough  may  dalm  to  be  a  corporadon  by  pre- 
scription.    loCo.29.  b.  (5) 

A  corporatioa  by  prescription  may  prescribe  by  several  names.  Per 
Hale,  Hard.  504. 

(F  5.)  By  charter ;  who  may  make  it. 

To  a  corporation  by  charter  (t)  therei  are  requisite^  1.  An  authori^ 
to  make  iU  (ti)  2.  Suffieietit  words.  S.  Persons  to  be  incorporated. 
4.  A  name.    5.  A  place.    R.  10  Ca  29.  b. 

The 

(p)  There  canoot  exist  in  the  same  place  two  independent  corporations  with  general 
powers  offfpvemment.  2T.R.567. 

(q)  1.  (>)rporations  by  common  law  are  those  to  which  sereral  corporate  capacities 
hare  been  annexed,  in  nrtne  of  their  political  character,  by  the  univenal  asMnt  of  the 
community,  from  the  most  remote  period  to  which  their  existence  can  be  traced.  1  Kyd, 
99. — 2.  Of  this  description  are  the  king,  all^bishops,  parsons^  vicars,  deans,  archdeacon^ 
prdiiendaiies,  or  canons  of  some  cathedrals,  churchwardens^  and  deans  and  chapters^ 
and  such  were  all  chauntry  priests,  abbot  and  convent,  or  prior  and  convent.    1  Kyd,40. 

(r)  1.  When  it  is  intended  that  a  corporation  idiould  be  established,  vested  with 
powers  or  privileges  which,  by  the  principles  of  the  common  law,  cannot  be  granted  by 
the  kin^s  charter,  then  recourse  must  be  had  to  the  aid  of  an  act  of  parliament;  as, 
IF  it  be  mtended  to  grant  the  power  of  imprisonment,  as  in  the  case  ot  the  coUese  of 
physicians ;  of  to  confer  an  exclusive  ri^t  of  trading,  as  in  the  case  of  the  East  India 
company;  or  when  a  court  is  erected,  with  a  power^  to  proceed  in  a  manner  diflbrent 
from  the  common  law,  which  is  the  case  of  the  vice-diancellor's  court  in  the  two 
universities.  lKyd,61.  Cro.  Car.  73. 87, 88,  Jenk.  97. 117.— S.  But  most  of  those 
statutes  which  are  usually  dted  as  having  created  corporations,  either  confirm  such  aa 
have  been  previously  created  by  the  king ;  or  they  permit  the  king  to  erect  a  corpora- 
tion m  fviwroy  with  such  and  such  powers^  so  that  the  immediate  creative  act  is  usually 
performed  by  the  king  alone,  in  virtue  of  his  royal  prerogative.    1  Com.  473, 

(j)  A  corporation  bv  prescription  u  a  corporatioh  which  has  existed  from  time  im* 
memorial,  and  of  whicn  it  is  impossible  to  snew  the  commencement  by  any  particular 
charter  or  act  of  parliament,  the  law  presuming  that  such  charter  or  act  of  parliament, 
once  existed,  but  that  it  has  been  lost  by  su<;h  accidents  as  length  of  time  may  produce. 
1  Ryd,4l.    21  Edw. 4.  ^^,  et  seq.    Bro.  torpor.  ^S. 

\t)  A  corporation  by  the  king's,  charter  is  such  a  one  as  exists  by  virtue  of  such 
charter  alone.     1  Kyd,40. 

(«)  1.  As  the  hUerUion  of  a  grant  of  incorporation  is  to  confer  some  on  the  grantees, 
whicn.  however,  may  be  counterbalanced  by  some  conditions,  with  which  it  ia  accom- 
panied, it  has  become  an  established  rule,  that  the  grant  must  be  acc^ted  hy  the  volui^ 
tary  consent  of  a  majority  of  those  whom  it  is  intended  to  incorporate ;.  otherwise  the 
*  mnt  will  be  void.  1  RoL  Rep.  28C.  Brownl.  and  Goulds.  2d  pt.  loa — 2.  And  it  must 
be  acc^^ted  as  it  ii  ofoed ;  tney  are  not  at  Uberty  to  act  under  part  of  its  provisions 
and  reject  the  rest ;  but  i£sLfuw  charter  be  given  to  a  corporation  already  in  oeina^  and 
actn^  either  under  a  former  charter  or  prescriptive  usage,  such  corporation  aS«idy 
existing,  is  not  obliged  to  accept  the  new  charter  in  the  whole,  and  to  receive  either 
all  or  no  part  of  it;  it  may  act  partly  under  that,  and  partly  imder  its  old  charter  or 

prescription. 


[3863 


FRANCHISES. 


Se  )fipg  alpne  ha^  authority  to  make  a  corporation  by  bis.  j)m|er. 
.  33.  b.  ,  Jl  E0L512.  V27.  Per  Att.  Gen.  Quo  W.  8.  (^0 
And  therefore,  a  prescription  by  a  subject,  or  a  corporation,  to  make 
another  corporation,  is  void.  Bro.  Corporation,  45.  1  RoL512.  !•  35, 
So,  if  the  king  gr^ts  power  to  another  to  make  a  corporation,  1^  is 
void,  except  when  it  may  commence  upon  the  charter,  or  grant  of  6ie 
king,  and  pot  by.the  ppwer  conferred  upon  the  other,  by  such^gr^t. 
49 Ass. 8.  Dub.  Bro,  dorporaition,  45.  111.  Dl  lib.  1.  c.22,  S'26^  Ace, 
10Co.S3.b.  (y)  »wK,'    .:  ^ 

So  the  pope,  though  he  usurped  veiy  great,  authority,  never  could 
make  a  corporation.    Jon.  184.    Bro.  C^rporktibn,  34.  (z)       • 

■     *  ..I      .11  -      I  ,■■■-.,  ..      ■ 

preKription.  5Burr.l647.'  1656. 1661. -*3.  But  tlidtigh  the  king  caimot  take  smij 
uberties,  before  graoted  by  him  or  his  predetessony.  yet  if  a  corporatibtt  micepi  a 
duHter  which  abndgetor  aKler*  my  of  dieir  yb0rtiefl^.tlii&  is  goodi  and  wh«i  a  «or- 
ponrtioa  takes  a  new  charter  concemiiig  their  liberdesy  tney  may  nudce  use  of  it  as  a 
grant,  or  as  a  confirmation.    4  Mod.  269.     1  SaX^.  167.    L.  Raym. 29. 32. 

(jr)  1.  It  is  certain,  that  during  the  latter  fMUt  of  the  Saxon  period,  and  ibr  some 
tiifie  after  the  Conquest^  the  great  nobles  claimed  and  exerdsea  prerogatives  within 
their  own  demesnes,  nmilar  to  those  which  the  king  exercised  withm  the  demesnes  of 
the  crown ;  and  of  these  it  is  certain,  that- the  power  of  conferring  corporate  privileges 
on  their  towns,  was  one.  There  are  many  instances  of  towns  within  the  d^nesnes  of 
the  feudal  barons,  which  had  enjoyed  such  privileges  by  charters  from  their  immediate 
lords,  and,  havine  come  to  the  crown  hy  escheat,  have  had  those  privilc^ges  confirmed, 
«Qd  othen  added  to  them  by  subsequent  charters  from  the  kin£.  lKyd,4?,  Millar 
on  Eng.  Govern.  149.  Stewart's  Dissert.  Eng.  Cons.  pt,3.  s.7.  Lutw.  1536. — S,  That 
tfie  king,  however,  was  veir  soon  after  the  Conquest,  understood  to  possess  the  ex- 
clusive prerogative  of  creatmg  guilds,  or  incorporate  companies,  appears  from  this 
circumstance,  that  many  such  companies  were  suppressed  about  thatfieriod,  as  aduU 
iefine  ffuUds ;  that  is,  euilds  set  up  without  the  kin^s  warrant  or  authority,  l  Kyd,44. 
FirmaBurgi,26. — 5.  In  the  time  of  Bracton,  who  lived  in  the  rogns  of  Heniys.  and 
Edward  l.;the  king's  prerogative,  as  to  the  exclusive  right  of  granting  liberties  and 
finnchises  in  general,  seems  to  have  been  fully  established.  Brae  1. 2.  c.  24.  f.  55, 56. — 
4.  And  the  absolute  necesnty  of  his  assent  to  the  erection  of  any  corporation  was  held, 
in  the  rdgn  of  Edward' 3.,  to  have  been  lone  settled  as  clear  law.  49Edw.3.  3, 4. 
49  Ass.  8.    Bro.Corpor.  15.  Prescrip.  15.     lOKep.33.     lRol.512. 

(y)  1.  It  was  formerly  asserted^  that  the  act  of  incorporation  must  be  the  imme- 
diate act  of  the  kinjg  himself,  and  that  he  could  not  grant  a  licence  to  another  to  erect 
a  corporation.  2(^7.13.  loRep.27. — 2.  But  the  law  has  long  been  settled  other- 
wiie ;  and  he  may  not  only  grant  a  licence  to  a  subject  to  erect  a  partieular  corpora- 
-  tion,  but'  g^e  a  general  power  bv  charter  to  erect  corporations  indefinitely.  The 
chancellor  of  the  university  of  Oxford  has  by  charter  sncn  a  power,  asid  has  netHlSfy  ^ 
often  exerted  it  in  the  erectioft  of  several  matrn^ated  companies,  now  subdtting',  of 
tradesmen,  subservient  to  the  studenis.  .  lKyd,50.  1  Com. 474. ^-3.  This  power  is 
niOst  frequently  exercised  in  the  case  of  eleemos3miiry  or  charitable  corporations,  when* 
a  licence  is  granted  to  a  subject  to  erect  such  a  corporation,  and  to  endow  it  wHh 
poss^essions  or  revenues ;  in  wmch  case  the  donor  is  caHed  the  founder.     I K^,  50. 

(z)  1.  At  the  time  of  tiie  Reformation,  iisconsequence  of  the  statute  of  *i  Edw.  e. 
c.H.  which  gave  the  colleges,  therein  described,  to  the 'king,  it  generally  became  a  ' 

Question,  w:hether  the  house  claimed  was  a  lawful  college;  the  determination  of  which 
et>ended  on  the  authority  by  which  it  was  estabfished.  1  Kyd,44. — 2.  In  the  case  of 
-Greystodc  college^  it  appeared  that  Pope  Urban,  at  the  recjuest  of  Ralph,  barbn  of 
■Crf^^ock,  fbuiidAl  a  college  of  a  master  and  ^  priests,  resident  at  Greystock,  and 
a^ign^to  ^h  of  the  priests  five  marks  per  ffymunt,  be^e  their  bed  and  diamber' 
afid^'to'the  master  40/.  fy^ofmttm;  and  it  was  certified  into  the  book  of  firstlhiits 
anti'l^Mhs,'  that  this  college  was  in  being  within  five  years  before  the  making'of  the  , 
sIMiite ;  and  it  was  resolved  by  the  justices,  that  this  repidatwe  college  was  not  giv^-' 
tor'the'kih^,  by  that  tetdte,  because  it  wanted  Klawftd  bednnmg,  and  thecountenanoe 
aliO  of  A  lawRil  commenceirient;  for  tint  the  Pone  couM  not  found  or  .ih<fbriporat^  a 
coUtoJBle  wHhin  this  reahh,  nor  assign^  nor  licence  others  to  assign,- ^mpc/ral  livings  to  itt 

^  '       '        •    '    But  ^ 
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86  the  corporadon  of  London,  though  tt»^  privileges  areoonfinned  by 
parliament^  cannot  make  another  corporation.     1  Sal.  1 92« 

But  a  subject  may  chuse  the  persons,  invoit  the  name,  &c.  for  the 
King.     lRol.5l8. 1. 30. 

So  a  ccnporation  may  make  a  jfratemi^,  (a)  or  company,  within  them- 
fldrea.     lSaLl92.  {b) 

So  the  kiD^  by  charter  to  the  East  India  company,  &c*  may  enable 
then  to  constitute  such  persons,  who  shall  be  incorporated. 

(F  6.)  By  what  words. 

There  need  not  any  precise  words  to  make  a  corporation.  R.  10  Co. 
SO.b. 

And  therefore,  if  the  words,  fondo,  erigOj  stahilioy  4^.  be  wanting  it 
is aot  material.     lOCo.28.  a.    IR0L5IS.  1.7- 

Anciently  if  the  king  had  granted  to  a  vQl  gUdam  meraUoriam^  it  was^ 
by  such  grant,  incorporated.     IR0I.5IS.  1. 10.     10  Co.  SO.  a.  Sutton's 

So, 

but  that  it  ought  to  be  done  by  the  king  himfielf,  and  by  no  other.  D}rer,81.  pLS4. 
4]lep.  lOT.  b.— 5.  But,  durmg  the  tsmes  of  popery,  even  loi^  after  the  king's  cooient 
was  thought  neeeflnrv  to  the  erection  of  a  coiporation,  it  was  faeld»  that  that  consent 
was  flKH  sai&cieDt,  without  tfaeeoncufrence  of  tne  pope,  to  found  an  abbey  or  convent. 
14H.8.  S.  99.     Bro.  ®oipor.34r    Jei^.S05. 

(«)  I.  The  eourt  thus  custinguishes  between  a  corporation  and  a'fratemitjr,  that  a  cor* 
pontion  isproperlj  an  investing  of  the  people  of  the  place  with  the  local  ^ovenunent 
thereof  and  tacieiore  their  laws  sbaU  bind  strangers;  but  that  a  fratermty  is  sonra 
people  of  a  place  united  together  in  respect  of  a  mystery  and  business,  into  a  oom^ 
nany ;  and  their  laws  and  ordinances  cannot  bind  strangers,  because  they  have  not  a 
local  power  or  eovemment.-— 8.  Upon  whidi  distinction,  it  has  been  obscspved,  that  it 
tt  certainly  made  in  veiy  inaccurate  terms.  It  seems  to  imply,  that  the  name  of  oor^ 
poffatjon,  and  the  powers  belonging  to  such  a  body,  can  be  enjoyed  only  fay  a  oorpora- 
laon  inveited  with  the  local  government  of  a  pmoe,  and  that  all  the  companies  of 
trades  within  towns  and  cities,  are  only  Toiuntanr  aswociarions,  and  can  erenrise  no 
norporate  powers,  which  is  certainly  not  true ;  for  when  such  companies  are  incor<» 
porated  hv  the  Jung's  charter,  they  are  as  much  coiporations,  as  the  general  corporate 
uoAf  of  nie  town  or  dty  in  which  they  are.  But  the  true  distinction  seems  to  be 
this,  that  a  company  incorporated  by  Uie  king's  charter,  can  act  as  a  corporation  by 
its  own  if  rinsir  powers,  without  the  asdstance  or  protectioo  of  the  corporation  of  the 
town;  but  that  a  company  established  bv  &e  autfaorily  of  the  mayor  and  coounonaity 
of  Lowdoi^  though  allowed  to  he  a  lepu  institution,  cannot  act  ot  itself  as  a  corpora- 
iioa,  but  its  aieBDbers  must  assert  then*  chum  of  privileges  under  the  prescriptive  right 
ti  the  mayor  and  oommonalty,  to  establish  such  a  oosnpany.  1  Kyd,48.  Comb.S72. 
lJBtr.468. 

if)  1.  In  the  more  andent  books,  we  find  several  instances  of  private  companies  of 
tnades  witUn  a  corporate  town,  daiming  to  act  as  corporations,  erected  by  the  autho* 
ntf  of  the  general  corporatioa  of  the  town,  in  which  they  daan  to  act ;  but  it  is  on 
aH  such  occasions  uniformly  decided,  that  no  commonalty  or  corporation,  dther  by 
iMife  or  prescription,  or  by  any  other  means  than  by  the  authority  of  the  king's  charter^ 
^mpo«renng  them  to  do  so,  by  express  words.  lKyd,47.  49  Ass.  p.  8.  49£dw.s-. 
5,4.  Bra.  Corpor.  15.45.  Pracrip.l5.  loBq>.5S.  iRoLslS.  lSid.S9l.  sKeb. 
S8.— -9.  But  it  IS  admitted,  that  the  mayor  ancf  eommonaky  of  London  may  make  a 
ftatcmity  or  company  within  the  dty, 'wnidi,  however,  wUl  be  no  more  than  a  yoluiw 
taiy  association,  mm  widch  each  of  the  members  anay  retire  whenever  be  pleases. 
Jhid.    6a}k.l9S. 


(c)  1.  The  mnt  of  a  gdda  mercatoria  does  not  seem  to  have  lafvested  the  gnuiteas 
with  the  local  government  of  the  place;  for  a  ffUa  mereatona  estaUislied  in  a  town, 
Boay  be  distinct  fium  the  genial  corporation  of  the  town.  lSalk.903.  Ld.  Riqaa. 
1189.  ltS4.    1  Kvd,64.— 8.  ks^  in  most  of  the  royal  boraugfas  in  Scothmd,  these  ane 
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So,  if  the  Icing  grants  to  a  viU  to  be  quit  of  toll,  it  is  incorpdftited 
for  this  purpose.     iRol.SlS.  1.22.  (rf) 


Yet  a  g;rant  of  Idnd  to  8  vill,'does  not  give  capacitor  to  trite,  if  ief  rent 
be  not  reserved';  for  the'gratit  shall  be  void.     1  ReI.51S.  i-.  W;'    "  '    ' 

And  a  grant  of  land,  rendering  rent,  does  not  give  a  capacity  t6  falftfa 
Xhe  sanie  lahd;    R.  Chrd.  E1.55.  •  " 

•  ■ 

(F7.)  What  ,pt^rsons. 

A  coq>oratIaii  maybe  constituted  cf-persoDB  nataralt  or . political. 
lOCo.29.  b. 

It  mtcy  be  composed  out  of  anotiier  corporation.  1  RoL  512.  C  (e) 
If  the  other  be  a  corporation  by  prescription.     1  Sid.291.  (y) 

So 
"     ..^.^_^_^^^..^  ,     .  .  ^        ■_  — ^ 

several  incorporated  companies  of  trades,  and  a  gildiy,  which  is  also  an  incorporated 

company,  but  distinct  from  the  others;  and  the  magistracy  of  the  town  is  composed  of 

members  partly  taken  from  the  eildry,  and  partly  from  the  trades.    1  Kyd,  65. 

{d)  1.  In  former  times,  a  gift  of  land  from  the  kin^  to  the  burgesses,  citizens,  or 

commonalty  of  such  a  place,  was  conceived  to  be  sufiiaent  to  incoiporate  them  under 

sudi  collective  name.    7Edw.4.  14.    Bro.  Corpor.54. — S.  So  if  the  king  grantedto 

the  men  of  Dale,  that  they  might  elect  a  mayor  every  year,  and  that  they  should  plead 

sad  be  impleaded  by  the  name  of  mayor  and  commonalty ;  this  seems  to  have  been 

sufficient  to  incorporate  them.    SM  Edw.  4.  56.    Bro.  Corpor.  65,    Sed  vide  s  1  Edw.  4. 

57. — 5.  And  there  are  many  instances  of  erants  by  charter,  to  the  inhabitants  of  a  town, 

^  that  thdr  town  shall  be  a  free  borough,'  and  that  they  shall  enjoy  various  privileges 

aiul  exemptions,  without  any  direct  clause  of  incorporation;  and  yet  bjr  virtue  of  such 

charter,  such  towns  have  been  uniformly  considerea  as  incorporated.  Firm.  Butg.  ell. 

Madox,  Hist.  £xch.402.     lKyd,6J. — 4.  Nor  is  it  necessary  that  the  charter  should 

expressl)r  confer  those  powers,  without  which  a  collective  body  of  men  cannot  be  a 

corporation,  such  as  the  power  of  suing  and  being  sued,  and  to^take  and  grant  prc^ 

petty,  though  such  powen  are  in  generu  expressly  given.    10  Rep. 99. ^-5.  a  grant  of 

,    incorporation  to  the>cidzens  or  bumsses  oT  such  a  city  or  borough,  espedally  an  old 

grant,  is  good,  without  the  words  'ttieir  successors."  Brownl.  and  Goulds.  9dpt.9d9. 

(e)  Thus  bv  a  charter  of  Edward  6.,  the  mayor,  citizens,  and  commonalty  or  London, 

are  appointed  governors  of  Christ's  hospital,  of  Bridewell,  and  incorporated  bylhe 

name  of  the  governors  of  die  possessions,  revenues,  and  goods  of  tne  hoqntal'of 

Edwarde.^  king  of  England,  of  Christ,  BridevelL    ioRep.Sl.b.  *   *'         ^t 

(/)  1 .  So  a  man,  who  forms  a  component  part  of  a  coiporation  aggregate!,  Toay  have, 

to  some  purposes,  d  distinct  corporate  capacity;  thus  a  dean  and  chapter  'fbm  ^^ne 

corporation  aggregate;  but  in  many. cases  both  deati  and  prebendaries  hnvr'cBidbct 

rights  as  corporations  sole ;  each  may  have  peculiar  revenues,  appropriated 'to  iim 

and  his  successor^  in  his  political  capacity;  and  the  prebendaries  aloo/^wlthoat  the 

<lean,  may  also  form  one  figg;rmte  corporation,  distinct  from  that  of  dean  and  tha|)ier. 

<)E.3, 18. b.    14H.4.  icbT  20E.4.  9.    loRep.3l.b.  iKyd,3^.— 9.  So.^so, tevtral 

.distinct  and  independent  corporations  may  form  the  component  parts  of  one  general 

corporate  body ;  thus  there  are  in  Shrewsbury  several  distinct  independent  compittiies 

of  carpenters,  brickmakefs,  bricklayers,  tyters,  and  plasterers,  and  these  all  xnlHed 

,  form  one  peat  cprporatioo,  under  the  name  of  the  company  of  carpenters,  brick* 

..jniakehs,  l^ncklayers,  tylers,  and  plasterers  of  Shrewsbury.    Dougl.374.     lMyd^S5. — 

■  ',;^^  There  are  some  towns  in  which  there  are  several  incorporated  companies' tjf  tfidfi, 

. ,  .wl^cfa  have  $0  far  a  connection  with  the  general  corporation  of  the  town^'tfiat'no  ;na& 

^  ca^  be  ft  freeman  of  the  town  at  liv'ge,  and  conBe(pientIy  a  member  of  the  jjeiiiral'coft' 

*  <porat^oh|  without  being  p^evioUslv  a  freeman  of  ^ome  one  of  these  con1panlt«,  of  wf^ich 

descnption  js  the  corporation  ot  the  city  of  London,  and  of  imaiy  other  'iltirt '^tod 

,towni.    And  the  general  Corporate  bodies  of  the  universities  are  constituted' tteftrif  in 

ihe  same,  manner  I  for  every  member  of  the  general  cor{;oration  nfusC-  bea  teetidMfir  of 

•sonic 
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So.  a  corporation  aggregate  may  be  made  without  a  head.    Qro.  Cor- 
poratioD,  43.     R.  10  Co.  SO.  b.  (^) 

(F  8.)  Place. 

A  corporation  ought  to  be  constituted  of  some  place.     2,0  Co.  128.' 
.    Ancl  thoi;tgh  the  jnace  be  not  in  reality  in  England,  it  ought  to  be 
mendoned  as  in  England ;  as,  the  corporation  of  St.  John  of  Jerusalem 
i9,ED^d.  (i)     10Co.S2.b.     lRol.512.i}. 

So,  if  it  be  named  of  any  place,  it  is  sufficient,  though  it  has  not  any 
lands  or  possessions  there.    Jon.  168. 

(F  9.)  Name. 

A  corporation  ought  to  haye  a  name;  (0  which  is  in  the  nature 

■ome  one  or  other  of  the  colleger  or  h4J«  within  the  unhrenitjr.  Tliere  ire  other  mcor- 
porated  toynu,  in  which*  there  are  no  incorporated  oompanjes,  which  have  any  relcr 
rence  to  the  general  corporation  of  the  town,  and  the  Iresdom  of  the  town  of  course 
refen  only  to  that  general  corporation ;  such,  it  is  said,  are  the  towns  of  Kingston 
upon  HttU,  and  Kinj^ton  upon  Thames.  iKydySS.— 4.  There  are  also  seyeraftior- 
|)orate  companies  of  trades,  without  reference  to  any  general  corporation  of  the  town 
m  which  they  are,  and  indeed  where  there  is  no  incorporation  of  thfe  town  at  all ; 
Such  are  the  cutlers'  company  of  Sheffield,  and  the  company  of  shipwrights  of  Rother* 
faithe.  The  Bank,  the  East  India  Company,  the  College  of  Phyucians,  and  the  other 
identific  companies  before  mentioned,  have  no  reference  to  the  general  corporation  of 
the  city  of  London.  lK^d,56. — 5.  Many  agnegate  corporations  are  composed  of 
several  distinct  parts,  which  are  called  intepnd  parts,  without  an^  one  of  wnich  the 
corporation  would  not  be  complete,  alihough  none  of  them  be  %  distinct  corporation; 
thus  where  a  corporation  consists  of  a  mayor,  aldermen,  and  commonalty,  the  mayor, 
the  aldermen,  and  the  commonalty  are  three  integral  partr;  but  neither  of  these  has 
'any  cor|x>rate  caoacity  distinct  &om  the  other  two,  and  therefore  the  mayor  can- 
not, in  his  political  character  of  mayor,  take  in  succesdon  any  thing' as  a  sole  corpora- 
tion j  nor  tlie  aldennen,  as  a  select  body,  take  any  thing  to  them  and  thdr  successors, 
as  an  aggregate  corporation ;  nor,  in  like  manner,  the  commonalty.     1  Kyd,9$. 

(g)  1.  In  most  aggregate  corporations,  there  is  one  particular  person  who  is  called 
the  nead,  and  who  forms  one  of  tne  integral  parts  of  the  corporation ;  such  is  the  mayor, 
in  a  corporation  of  ma^or,  aldennen,  and  commonalty;  the  chancellor  in  the  eenerai 
corporations  of  the  umveruties;  the  dean,  m  the  corporation  of  dean  and  chapter; 
the  master,  in  a  corporation  of  master  and  fellows,  or  master,  fellows,  and  scholar8,'in 
the  collms  of  the  universities,  or  in  a  corporation  of  master,  wardens,  and  assistahts, 
of  any  oi  tiie  companies  in  London,  or  other  cities.  1  Kyd,37.^-2.  But,  as  laid  down* 
in  the  text,  there  may  be  a  corporation  aggregate  of  many  persons,  capable,  without 
a  head;  as  a  chi4)ter  without  a  dean,  or  a  commonalty  without  a  mayor;  thus  the 
eofHagtitio  chtuch  of  Southwell,  in  Nottinghamshire,  consists  of  prel>endaries  only, 
withont  a  dean;  and  the  governors  of  Sutton  hospital,  commonly  called  the  Charter- 
house, have  no  president  or  superior,  but  are  all  of  equal  authority;  and  at  first  the 
,  greaternumber  of  corporations  were  without  a  head.  lKyd,37.  1  Com.  478.  loRep.30. 

(A)  These  names,  nowever,  may  be  so  resolved,  as  to  exclude  the  necessity  of  a 
ficQon,  that  the  places  comprehended  in  them  were  in  England.  We  have  only  to 
sQopose  that  the  saint,  or  the  description  of  men,  had  their  denomination  from  Jeru- 
salem, and  Uiat  afterwards  a  house  aedicated  to  that  saint,  or  belonging  to  those  men, 
was  established  in  England  Thus,  there  is  such  a  description  of  men  as  the  knights 
templan  of  Jerusalem ;  and  tiiere  n  a  master,  or  a  house  of  that  order  in  Eng- 
land.   lKyd,SS8. 

(t}  In  the  name  of  a  corporation  is  generally  inserted  the  enumeration  of  the  com- 
ponent parts  of  its  government,  as  mavor,  aldermen,  and  dtbens ;  mayor,  aldermiin,'and 
coramonafty.  But  sometimes,  instead  of  some  of  these  com^nent  parts,  a  more  general 
description  is  used;  thus,  though  the  aldermen  are  a  principal  part  of  the  government 
of  thedty  of  Bristol,  yet  by  a  charter  of  Charies  IL,  the  corporate  name  is  mmror, 
burgesses,  and  commonalty.  So  though  the  component  parts  or  the  corporation  or  the 
city  of  London,  are  mayor,  aldermen  and  commonalty,  or  citizens,  yet  ^e  corporate 
tmxae  is  mavof^  commonal^,  and  citizens.    1  Kyd,S28. 

^  Ff  Lc]2  of 
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^  a 'fhxne  gIvW  ^'^  h  tiatdnil  penon .  by  faaptlta.  {ir)  ^iDCa 
29.  b.  {I)  Vide  Capacity,  (B  5.) 

But  die  natil&'of  an  it^tocfied  hospital  h  sufficient.     10Co.S2.  (m) 

So,  if  the  name  be  implied  by  the  charter,  it  is  sufficient,  though  no 
n^sn^  be  girbtl  by  ekpr^  words :  as,  if  the  king  incotporates  the  in- 
habitants of  D.  with  power  to  chuse  a  mayor;  the  name  of  mayor  and 
commonalty  (n)  will  be  sufficiently  expressed.   Per  H<dt,  1  Sal.l9i.  (o) 

So  a  corporatioti  by  prescription  may  hate  different  names.'  ^  Per 
Hale,  Hard.  504.  Cp) 

And  in  pleading,  shall  say,  that  it  was  known  as  wdl  bythe  one 
name,  as  Ae  other.    Lnt.1498. 


(k)  Though  the  name  of  a  corporation  be  compared  to  the  christian  name  of  a  man, 
yet  diat  comparison  is  not  in  all  respects  perfectly  correct.  A  christian  name  conrfsts, 
m  aenend,  but  of  a  single  word,  <as  Oliyer,  Robert;  and  if  there  be  oa  altenitioii  in 
a  letter,  that  may  fremiently  make  a  material  alteration  in  the  name.  Thus,  if  a 
iqan  inten<Ui^  to  «ue  6liver,  name  him  Olive,  the  writ  must  abate,  became  Otive  b 
the  name  of  a  woman,  and  Oliver  that  of  a  man,  and  the  two  names,  of  coarse  totally 
difieceat  in  sense.  But  the  name  of  a  corporation  frequently  consists  of  a  great 
aumbcnr  of  words,  and  the  transposition,  inteipoladon,  omission,  or  alteration  of  some 
of  them,  may  make  no  essential  difference  in  their  sense.  1  Anders.  207.  1  Kyd,2S27. 
r/)flE. 4.  56.     lRol.Rep.518. 

\m)  It  is  not  requisite,  that  there  should  be  truth  in  the  name  of  a  corporatioa, 
whetner  it  be  an  hospital,  or  any  other  body  politic.    loRep.38. 

(n)  Though  the  name  given  by  charter  to  a  coiporation  may  seem  to  express  only  a 
definite  numbo'  of  persons  by  their  names  of  office,  yet  in  all  legal  acts,  and  Icsal 
mnoceedings,  it  must  uniformly  be  understood  to  mean  the  whole  corporate  body. 
Thus,  the  merchant  taylors  of  London  were  incorporated  by  the  name  of '  master  and 
wardens  of  the  merchant  taylors  of  the  brotherhood  of  1^.  John  the  Baptist,  in  the 
city  of  London,  and  their  successors;'  and  it  was  araiited  to  them,  that  they  should 
purchase  and  sue  by  the  name  of  master  and  wanwns  oi  the  merchant  taylors ;  and 
that  the  same  roaster  and  wardens  should  make  statutes  and  ordinances.  It  was  held, 
that  by  this  name,  the  maaier  and  wardens^  should  be  understood,  not  the  five  iadivi- 
dual  persons  who  were  the  master,  and  four  wardens,  but  the  whole  ccmipany  in  their 
■^litic  capacity.    Moore,  583.  ^ 

M  sSalk.  109. 
'\p)  L  A  cornoration  may  have  one  name,  by  which  it  may  take  and  grant,  and 
'  another  by  which  it  may  plead  and  be  impleaded ;  thus,  a  corporation  may  pait^ase 
and  mnt  by  the  name  of  master,  wardens,  and  brothers,  and  may  be  empowered  to 
plead  and  be  impleaded  by  the  name  of  master  and  wardens  only.     1 1  H.  7;  87.    Bro. , 
t!orpor.95.    lKyd,889.— 8.  But  in  this  respect  there  is  a  distinction  between  the 
case  of  a  corporation  by  prescription,  and  that  of  a  corporation  by  charier ;  the  fotmer 
.    nay  have  several  names  to  the  same  purpose,  thus  a  writ  was  brought  by  the  nastcar  of 
Bt  Lazarus  of  Burton,  who  said  that  he  and  all  his  predecessors,  masters  of  the  hos- 
pital aforesaid,  had  been  from  time  imiiiemorial  called  and  known,  and  bad  impleaded 
and  been  impleaded,  as  well  by  the  name  of  *  master  of  the  hospital  of  St.  Latans  of 
Burton,  of  the  order  of  St.Lazaru»  of  Jerusalem  in  England,'  as  by  the  name  of 
^'^'^omster  of  Burton  of  St.  Lasarus  of  Jerusidem  in  England.'  9Edw.4. 19.  Bro.Corpor. 
« ^  98.    I  K3nd,289. — 3.  And  a  ieirefaciat  wfll  lie  in  one  of  the  names,  on  a  judgmeiit 
'  ^  *'  'Ot^ned  in  a  writ  by  the  other.    Thus  where  a  writ  of  waste  was  brought  by  the  prior 
'   '  of  the  liospital  of  St.  John  of  Jerusalem,  and  he  recovmd  and  took  execution  by 
fiiegii  s  the  defendant,  after  the  money  levied,  brought  a  idre  faeioi  to  have  the  land 
Warned,  and  it  was  sued  againt  the  prior  of  St.  John  of  Jerusalem;  and  ft  was  held 
>eH,  be^auM  iw  was  known  as  well  by  the  one  name  as  the  other.    44Edw.3.  16. 
JBr6,  Coipor.lO.  MJsnom.  15.-^4.  But  a  corporation  by  charter,  it  is  said,  though  it 
>Y^^may,  eiitfier  byohaner  or  by  act  of  pariiament,  be  empowered  to  purchase  and  grant 
'  '^  'by  00^  aakne,  and  ^ue  and  be  sued  by  another,  yet  cannot  have  two  names  to  the  same 
fat^fUU^  jTftilr  M0.    totw.  508, 509^    Hardr.  504.— >5.  Mr.  Kyd  adds,  that  thb  may 
'  M  irde  ir&i«spect  ta  a  grant  by  charter;  but  that  there  seems  to  be  no  reasott  wiio^ 
aa  act  ff  fX^liavient  wght  notenpDwvr-a  eorpontiM  Igr  ctarter  toumtwo  j»te|  for 
the  Ntmt  JiuR^dse.    i  Kyd.  250.. 

So, 


.  J" 


So»  by  charter,  a  ^x>rpor«Uoa'iDay  ,be  ipcprpora^d  hiy,Qp(^  lAm^  and 
afterwanis  by  another.  i .    ,.      .,  \    •  .  '    ^    r 

.And  after  the  change  of  name,  the  IfMil;  Wght  ^o  be  u^d.  (;)  LRol. 
619.1  S6.{r) 

So  a  change  of  name,  or  new  chartei^  does  not  mergo  the  ODcieol 
privil^ras.  E<  Ma  58 1,582.  K.4Ca87.  b,  B.lSaivl.S44.  B.  Ray. 
^SQs    Bro.  Corporation,  38. 

;  And  ^thf^refcu:^,  it  s^all  retain  the  posse^sipng  whxqk\  it  h^  befpre.  {$) 
lRol.5l3. 1.2.  (t) 
r '   SliaUrfe^ver  a  debt,  &c,.  due  before.     3  I>ev<  237. 

So  it  shall  be  subject  to  obligations,  annuities,  &c.  as  before.  Bro. 
G>rporation,  3.  61. 

But  they  ought  to  prescribe  by  their  ancient  name  till  such  a  day, 
and  shew  how  it  was  then  changed;  and  not  by  their  last  name.  Hard. 
504.     Lut  1498. 

(F  10.)  What  things  are  incident  to  a  corpcnratioti. 

A  corporation  being  erected,  it  has,  as  incident,  (fi)  without  words  m 
the  charter,  power  to  purchase,  and  alien.    10  Co.  30.    1  Rol.513«l.  35» 
To  plead  and  be  impleaded.     1 0  Co.  30.  b.     1  Bol.  5 1 3. 1. 85. 

(f)  In  all  legal  proceediiigs,  where  a  coiporatioii  if  introduced,  its  true  name  must 
be  used,  whether  it  be  a  party  to  -the  proceedings  or  not.    Ld.  Raym.  1515.    2  Str.  T87.  - 
Cowp.S6.  89. 

(r)  1.  Queen  Elizabeth,  by  her  charter,  incorporated  the  inhabitants  of  Wells,  by 
the  name  of  mayor,  nuutertf  and  burgesses.  King  Charles  2.  granted  to  them,  thai 
they  should  be  Known  by  the  name  ofmayor,  aidermeny  and  bui^gesses.  By  this  last 
name  they  entered  into  a  bond,  and  the  obligee  sued  them  by  th^  former  ni^ne. 
The^  pleaded  turn  est  factum,  on  which  a  special  verdict  was  found,  stating  the  preced* 
ing  tacts,  and  the  question  made  was,  whether  this  was  the  bond  of  the  mayor,  niastffrt, 
and  burgesses ;  and  adjudged  vuot;  on  the  ground,  that  by  taking  the  second  letters 
patent,  the  first  name  was  entirely  extinguished.  Ld.Raym.80.  Liitw.508. — 3.  Widi 
respect,  however,  to  the  extinction  of  the  old  name  by  a  new  charter.  Holt  C.  J.  after* 
wards  took  this  distinction ;  that  where  the  new  charter  ahers  the  comtUutum  of  the 
corporation,  and  new  models  it,  there  they  shall  lose  their  old  name;  but  that  if  the 
constitution,  as  to  all  its  integral  parts,  remains  the  same,  though  the  new  charter 
give  them  a  new  name,  the  old  one  remains.  Thus,  if  a  mayor  be  added,  or  a  mayor 
and  matters  be  made  mayor  and  aldermen,^  or  an  abix>t  and  convent  tran^ated  into  a 
dean  and  chapter,  there  th^  lose  their  old  name,  b^ause  the  inteigral  parts  of  the 
corporation,  no  longer  remam  the  same.  But  if  the  bailiffii  and  burgesses,  vUUe  df 
Gippo^  accept  a  charter,  oonstitutinff  them  IxdlifiB  and  burgesses,  tiUa  Gipwici^  this  is 
a  new.  name  only,  and  thejr  may  stifl  use  their  former  name,  because  the  town  is  the 
same,  and  the  old  constitution  remains.    sLd.  Raym.  1859.    Salk.  435. 

(s)sH,6,9.     14U.6.  18.    81E.4. 56.    4Rep.87.    Jeok.99.    Moore, 581. 

(t)  Thus  the  people  of  York,  prescribed  as  mayor,  bidlifis,  and  dtizfni,  to  take  and 
.seise  as  forfeited,  all  goods,  foreign  bought  and  foreign  sold,  till  the  tirae  of  Richard  a., 
when  they  were  incorporated  by  the  name  of  roa^or,  sheri^  und  citizens',  ai^  which 
they  claimed  the  same  privilege  as  mayor,  shenffi,  and  citizens,  and  the  daim  waa 
allowed.    Dyer.  879.    Moore,  588. 

(flt)  1.  Tlioug^  mtn^  tfitngs  may  be  ineuUmt  to  a  corporation,  yet  to  focm  thexomplete 
idea  of  a  corppration  agsregate,  it  is  sufficient  to  suppose  it  vested  iviUi.tlie^^  three 
IbUowing  ciqNicities:  i.  fo  have  perpetual  succession  umler.se/s^fcta/ daf^c^{<UK^ 
and  under  an  artificial  form ;  8.  To  take  and  grant  property,  to  contract  oblijggnons, 
and  to  sue  and  be  sued  by  its  corporate  name,  in  the  same  manner  as  aa^,i%^itndaal ; 
^.  Toveoeive  grants  of  privileges  and  imnnioitief,  and  to  enjoy  the^^in.^omipon. 
1  Kydy7X).— 8.  These  alone  are  sufficient  to  the  essemeoi  a  cef|K>rati0n>^  npuber  the 
aefiai,  ^om^Um  pS.  prqpertyt  nor  tN  actual  eii||oymeiit  of  fran^yaes,  n.  neoassaryr 

Skm.911.    ioRep.9i.    5Hep.75.  
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To  nrake  a  comiDon  seal^  (r)     10Ca50*b.  (^) 

To  chlise  members  in  the  place  of  others  dead,  or  remolded.  tL^ 
1 R0L514.  IB.    D,  Ca.  Parl.45^ 

To  take  a  vesigmtUNA  of  aoQr  member.    Cont  12.  Jac.  R.  ace  10  Jac 
2RoK4.56.Ll0w      Per  Halet  1  Sid.  14.      Ace  11  W.S.  ia  B*B.  SaL; 
49S.  upon  a  return  of  a  mandamus  to  the  mayor  of  Rippmi. 

So  it  has  a  power  as  incident^  to  make  bye-laws.  IOC0.SI.  a.  P^ 
Holt,T.llW.S.ty) 

(Fll.)  What  it  may  do.  '  ' 

A  corporati<m  may  purchasey  and  take  in  anecession*    Ca«  L«j8. . 
250.  ft.     Vide  post,  (F.  15,  16,  17.) 

Or  make  an  alieuationt  under  the  common  8^1,  |n  fee,  for  KTe,  oif  fin* 
years.     1  Sid.  162.    Vide  post,  (F  18.) 

80  an  act  by  the  major  part(zX  corporately  assembled  (&)^  is  the  act 

of 

(x^  I.  A  corporation  aggregate,  bdng  comidered  as  an  inTinble  body,  cannot  mani- 
fest Us  intentions  by  any  personal  act,  or  oral  discourse ;  and  thongfa  the  particolar 
members  may  express  tneur  private  consent  to  any  act  bv  words,  or  by  sigiiing  tbor 
names,  thb  does  not  bind  the  corporation ;  the  Isnr,  therefore,  has  estmished  an 
artificml  mode,  by  which  the  general  assent  of  the  corporation  to  any  act  which 
afiects  their  property,  may  be  expressed.  This  is  by  fixing  the  common  seal;  which 
therefore  it  is  incident  to  every  corporation  to  have,  without  any  clause  in  the  bharter 
of  incorporation  expressly  empowering  them  to  use  one;  for  when  they  are  incor* 
porated,  they  may  make  or  use  what  s«d  they  will.  Dav.  44.  48.  10 Rep.  90.  1  Kyd, 
868. — S.  In  every  case  therefore  where  they  must  act  by  deed,  there  tkey  must  use 
their  common  sad.-*5.  When,  however,  the  common  seal  is  affixed  to  a  deed,  that 
u  sufficient  without  delivery.  lVentS57.  1  Lev.  46.  lSid.8.  Cart.  160.  iSalk. 
S5S,  3Keb.307.  sLeon.  98.  contra.  lKyd,S68. — 4.  And  it  is  said,  that  when  the 
common  seal  appears  to  be  affixed'to  a  deed,  it  is  not  necessary  that  the  party  pro- 
ducing the  deea  should  prove  by  witness  the  fiict  of  its  having  been  reeularly  Affixed, 
or  that  the  major  part  of  the  corporation  agreed ;  but  that  if  it  be  a&egecl  to  have 
been 'affixed  by  the  hand  of  a  stranger,  that  shall  be  proved  by  the  party  who  alleges 
it.    Skin.  2. 

(y)  1.  The  power  of  having  a  common  seal,  and  of  making  bye*kws  or  private 
itatutes  for  the  better  ^vemment  of  the  corporation,  it  is  admitted,  are  very  un- 
necessary to  a  corporation  toUf  though  they  may  be  exercised.  lC<Hn.475;476.-*— 
a.  And  the  power  of  making  bye-laws  is  not  so  inseparably  incident  to  a  cofpontian 
aggre^te,  that  it  cannot  subsist  without  it ;  for  there  are  some  aggregate  corporations 
to  which  rules  and  ordinances  may  be  prescribed,  and  which  they  are  bound  to  obey. 
Id.  477. 

(s)  1.  If  a  mayor  de  fado^  tosether  with  such  other  members  of  the  corporation  aa 
are  empowered  to  bind  the  whole  by  their  act,  put  the  common  seal  to  an  oblMtioo^ 
this  shall  bind  the  corporation,  though  be  be  not  de  jure  mayor ;  for  being  in  fact  ap* 
pointed  to.  the  office,  and  permitted  to  act  in  it  by  the  corporadon  who  might  hive 
removed  him,  all  judicial  and  ministerial  acts  dcme  by  him  are  valid.  Ls2w.'tfl9* 
1  Kvd,  31  s. — 2.  Infiuny  in  the  mayor,  bailifl^  or  other  head  of  a  corporation,  shall  not 
avoid  the  deeds  or  ^^rants  of  the  corporation,  because  he  acts  in  his  corporate,  and  not 
in  his  natural  capacity.  5  Rep.  87.  1  Kyd,  518.  —  S.  So  it  would  seem  that  nonsane 
memory^  outlawry,  or  excommnnicadon  of  the  head,  ought  not  to  avoid  the  acts  of 
the,  corporation.  81  Edw.  4. 7. 19. 87.  67.  Bro.  Corpor.  65.  1  Kyd,  518. — 4.  But 
-an  act  aone  by  the  memtiers  of  a  corporation  in  the  abienee  of  the  head,  shall  not  bind 
them.  Thus,  in  the  vacancy  of  the  ma^ralty,  an  obligadon  given  by  the  commonaky 
is  Qot  binding.  And  on  this  principle,  if  a  bond  be  extorted  from  a  mayor  and  com- 
monalty, by  the  imprisonment  of  the  m«yor,  they  may  plead  that  imprisonment  in 
avoidance  of  the  bond,  because  during  the  imprisonment  of  the  mayor  the  corporation 
may  be  considered  as  without  a  heed.  Ibid.  Cowp.  888.  284,  885.  •—  5.  If  a  contract 
be  made  with  the  head  of  a  corporation,  for  somettiing  which  is  to  be  applied  to  the 
benefit  of  the  corporadon,  and  which  is  afterwards  actaaliy  so  applied,  tlus  shall  bind 
the  corporation;  but  the  pkiintiff,  in  bis  declaration  on  that  contract,  inust  shew  that 

the 
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the  corporation  had  the  benefit.  39.  H.  6. 21^  22.  7  Rep.  lo.  Long.-  Quinto,  70,  71. 
73.  -^  6.  But  an  act  of  the  head  Of  a  ooqx>Vatioii,  by  Whi^h  oi^  chguiDf  tfaE  jsofploiaitioh' 
is  <&cBarged,  doesBOt  bind' the  coiporttioni  t^ui^^n  ac^Mittance-  hjrtbe  mi^oc  aJone 
of  any  sum  due  to  the  mayor  and  commonalty,  docs  not  bind  th^in«  21^3^  7.  Bro. 
Corp,  8|.  I  not  in  strictness  of  law^  says  Jenkins,  but  b^cau^e  an'  huhdrdd  precedents 
were  mpwttof  the  ctllowance  of  su6h  &n  acquittance,  lit^ks  ifflowe4\by'^Kibe  judges 
of  Ei^^n<f.*  lenk.  162.  — ^  7.  If  a  prior,  with  tfaetdnsait  ofl  hiB^^^nveol^  ibid  randc  a 
lease  for  years,  renderiag^  rent,  and  had  without  the  eon^vent^  by  <|eed.eu)ressiy  released 
the  i^Mand^td,  th^  successor  should  have  recovered  the , arrears;  but  if  the  prior 
had  ousted  tne  lessee  aha  died,  this  being  a  dischar)^  in  l&w,  tirpuld'lhat^  cGscbaiged 
the  rent  accrued  during  the  continuance  of  the  ouster,  against  the  sij^ibo^sdr^  '  34  U.  6; 
21.      10  Rep.  67.     lKyd,314.  ^  ,     .     r  , 

(fi)  1.  There  are  three  different  kinds  of  assembGes  inNcbrj^or^tlons,  all  of  which  are 
frequiAitl^  odhld  oatwUfhqjUimirBj  etoloral,  and  adnftostr^tiveir^fgj^ir^  wlucb  * 
possess  the  power  of  making  laws  for  the  government  of  those  who  are  within  ^e  juiis^ 
dictif»<^^€rr9sneQtive  corpofQitioQarsuch  are  the  court  of  common  cDuncil  in  Lon- 
don, me  le^slative' coiirt^'dr'ih^' different  compadies  within  that  cit^i  th6  coniiRa 
majora  of  the  college  of  ph vsicians ;  the  convocation  in  the- univemtj^-  of-Qxford; 
the  4so&gt«gation, or.  senate  n  that-nf  Cambridge;  the  court  of  prt>pri<fton}  of  th^ 
Banl^  East  India,  and  South  Sea  stocks:   Electoral,  which  possess  the  privilege  of 
elections ;   such  are  the  liveiy  in  London  for  the  election  of  members  of  parlia- 
ment, and  wardniotes  for  those  of  aidermen ;  the  convocation  and  congregation  in 
the  unifenity  of  Oxford,'  and.  the  coiigr«^tion  of  that  of  Cambridgej  the  conutia 
Hutform  of  the  cf >lleffe  of  physkiana,  and  the  proprietors  of  the  stock  companies : 
Adminstrative,  who  nave  tne  management  of  particular  affidrs;  sucli  arc^  the  court  of 
alcfermen  in  London;  the  comiiia  minora  of  the  college  of  physicians ;  the  convocation 
and  congregation  in  that  of  Cambridge;  the  courta  of  assistants  in  the  city  companies; 
the  eourt  ofdicectors  of  the  Bank  and  other  stock  companies.     1  Kyd,  400. — 2.  Where 
no  special  provision  is  made  by  the  constitution  of  a  corporation,  the  whole  are  bound 
by  the  acts,  not  only  of  the  major  part,  but  of  the  major  part  of  those  who  are.  present 
at  a  regular  corporate  meeting,  whether  the'  nmnbar  present  be  a  minority  of  the 
whole  body  or  not.  1  Kyd,  400. — 3.    So,  though  a  particular  constitution  require  the 
presence  cHa  majority  of  the  whole  number,  yet  the  concurrence  and  consent  of  a  m^: 
jority  of  the  whole  is  not  necessair ;.  it  is  sufficient  that  a  majority  of  the  number  pre^ 
sent  concur.    2  Burr.  1019. —-4.  So,  who'e  a  number  less  Uian  the  majority  of  the 
whole,  or  by  a  particular  constitution  competent  to  do  a  corporate  act,  the  act  of  a 
majority  o(  that  smaller  number  b  equivalent  to  the  act  of  the  majority  of  the  whole: 
thus,  by  the  constitution  of  the  dty  of'  London,  forty  are  sufficient  to  form  a  court  of  \ 
common  council,  though  the  number  of  eommon-council  men  greatly  exceeds  th^  double 
of  that  number,  and  a  majority  of  that  forty,  if  no  more  be  present,  bind  the  whole 
corpirartion.    1  Kyd,  401 . — 5.  So,  where  it  appeared  thsit  King  Edward  VL,  by  char- 
ter incorporated  twelve  peraons  by  name,  to  elect  a  chaplain  for  the  church  of  Kirton, 
in  Lincouishire ;  and  by  a  distinct  clause,  three  of  the  twelve  were  to  choose  a  chaplaiii 
to  officiate  m  the  church  of  Sandford,  within  the  parish  of  Kirton,  with  the  consent  and 
approbatiQii  of  the  major  part  of  the  inhabitants  of  Sandford :  on  a  vacancy,  two  of  the 
three  eboae  a  chaplain,  with  the  consent  of  the  major  part  of  the  inhabitants  of  Sandford :    . 
the  third  ctissented;  the  question,  whether  this  was  a  valid  election,  coming  before  Lord 
CluuieellerUanbvicfce,  he  isn^Mtefii  ,to  hftTe  expressed  himself  thus : "  It  cannot  be  dis- 
potfrfy  th«i<wiiflrever  a  certain  number  are  incorporated,  a  major  part  of  them  may  do  any  . 
corporate  net;  lo^  if  all  be  auramoned,  mad  part  a{)pear,  a  major  part  of  those  that  appear  ^ . , 
nia^  4ki  a*  corporatie  act,  thougibnolhing  he  meptiofied  in  the  charter  of  the  major  [)ai:t.. 
Thii  the  ceaDtnon  construction  of  charters,  and  1  ai|i  of  opinion,  thaf  the  three  arp  a  \^ 
conporation  fiMF>tbe  purpose  for  which  they  are  appoint^,,  and  that  the  major  part  of  '^ 
them  may  do  any  corporate  act;  this  was  a  coj^i^^jiBte  act,  and  the  choice  tpo  wQsc'6ri>^\^ 
firmed^  w^  oottBccmently  it  was  ndt  necessaiy  that  iJl  the  three  should  join."  \  Atk.  ^  1  ^  ".^^ 
1  Kyd«  402. -^e*.  When  a  clause,  expressly  empowering  a  major  part  to  aqt,  ^p,  insertcu  *^ 
in  a  charter,  the  c^ieratioa  of  it  depends  on  the  context,  and  on  the  po^itipp  o(  ip<f  ^f « 
woMb.  1  Kyd,403.--*7.  With  respect  to  the  bo4y  at  large,  the  cases  on  this  poln^  iria^^^ 
be  ffirtfiboted  into  three  dasset.    First,  where  the  number  of  those  o^  cf  w.qqm  Mie'^^ 
corporate  lusemUy  is  to  be  formed  is  definite,  and  the  cbuse  is,  "  th^'ot  the,paj6r   . 
partofi  tfatOH"  without  the  addition  of  the  word^  **  for  the  time  beit^/'i:  ^coQdiv^ /;. 
whea  the  nunbers  is  indefinite,  and  the  clause  is  also  without  this  a,adi^9n;;.ailu  '^ 
TtioAji  whcn^  either  in  the  case  of  a  definite  or  indefinite  number,  the  words,  V  for  the  \ 
timeMng,"  aoeadded.    1  Kyd,  402. — 8.  With  respect  to  the  head  ofthe  coq)Qratioh,  , 
there  was  this  diflerence  between^  corporation  aggregate  of  otie  p^r^ou  o^ixhli^  tnd  , 
.   .'    .  Ff  lc2  4       .  inany' 
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of  t|i|^, ]9^ol^,pm(mti<Hi.  Per  Att  Oeou  Quo  W.  92.  lUiDaT.*?, 
48.     Ca.  Pari.  29.  (c)  •    r 

.)^)ipi|cwJi)ledMiff^\i^  eofwewQi  place;  thou^  not  ui  4be  thi|itrr- 
lK>use)  &c.    R.  Dav.  4*8.  .         .    • ; 

,  Qy^be.st^  3S,{]*.^«  27.  iqr  the  common  law,  aU  asamts^  ebctidns, 
grmit3»  .afici  jka^ep  by  the  dean,  &c.  or  other  governor  of  a  oalfcedrBli 
nospUaly  ^Uegei  or  KorpamUaa^  wkh  the  assent  of  the  imalei  partflif 
the  qb^l^fy  f^lpwsi  S(C«  are  as  good  as  if  all  had  agreed  (^ :  iiiid  dft 
orders,  statutes,  &c.  by  the  founder,  8cc.  that  $ach  OBselit,  eieotian».ftft 
^9ihi  ^.hindei^  by  one,  or  niore^  bei^g  the  lesser  nimber  of  aach 
Qorporatioii)  mad^  or.tp  bemade;  rad  oiitk.fiw  tlie  obaeryancerb^ 
shall  be  void,  {e) 

So 

■■■  I  '■■■■■»'     I       II      ^  -         ■  ■  I II  woa^^Mi  ■        >     I  I     I  ^1  ■■  n  ^  I  .  Ill  I      ■     ■■  ■  *  11  ■ 

many  incapable,  and  a  oornontbn  aggregate  q£  mmay  penont  capable;  tha*  ia  the 
former,  as  in  the  case  of  abbot  and  eonvent,  there  roust  have  been  the  coQCurrenoe 
of  the  major  part,  and  of  the  head  besides,  because  the  abbot  only  acted  with  the  content 
of  di6  ibajor  [Mart  of  the  rest;  belt  m  the  latter,  as  in  the  case  of  master  add  feUoWi,  or 
mayor  and  commonalty,  the  head  is  bat  a  member  of  the  actinfl^  part,  in  the  same 
manner  as  any  other  indiTidaal ;  and  therefore,  witfiout  a  particular  usage,  or  the  ex- 
press provision  of  a  charter,  he  has  no  casting  voice.  7  Mod.  19.  18  Mod.  999. 
I  Ryd,  425. — 9.  Where  the  head  office  of  a  corporation  is  filled  by  more  than  one 
person,  as  in  the  case  of  two  bailiffif,  and  any  corporate  act  is  directed  to  be  done  by  the 
two  bauilifls  and  the  other  memben  of  the  corporation,  or  the  major  part  of  them ;  ia 
such  a  case,  though  it  be  not  necessaiy  that  the  bailifis,  or  either  of  them,  should  make 
part  of  the  majontv  concurring  in  the  act,  yet  the  presence  of  both  is  absolutely  neces- 
My ;  because  botn  fill  but  one  office,  l  Kyd,  498. -^10.  Where  the  provisions  of  a 
charter  direct  that  the  new  mayor  shall  be  sworn  befbre  his  predecessor,/  the  presence 
of  the  latter  is  not  sufficient ;  there  must  also  be  fiis  assent ;  at  least  notMng  must  ap 
pear  from  whence  his  dissent  is  manifest.    8tr.  994.    1  Kyd,  499. 

(c)  1.  This  rule  is  to  be  understood  as  confined  to  a  majority  of  those,  who,  by  the 
Constitution  of  the  corporation,  have  a  voice  in  the  corporate  dfeliberations ;  for  it  fre- 
ijuedcly  happens,  that  the  power  of  action  does  not  extend  to  the  corporation  at  large, 
Dtit  is  confined  to  a  select  lx>dy ;  and  then  the  act  of  the  majority  or  that  select  body 
llinds  not  only  the  whole  of  the  select  body,  but  the  whole  corporation.  1  Kyd,  308. 
•^9.  In  difierent  corporations,  too,  the  manner  in  which  the  majority  shall  be  reckoned 
varies  according  to  the  provisions  of  the  constitution ;  sometimes  the  act  that  is  to 
bind  the  corporation  must  be  sanctioned  by  the  assent  of  an  absolute  majority  of  the 
whole  body  empowered  to  act ;  sometimes,  it  is  sufficient  if  a  majority  of  the  whole 
body  be  astembied,  and  the  maiority  of  those  assembled  ame  to  the  act ;  and  some- 
thaes  a  majority  of  those  assembled,  whether  those  assemUed  be  a  majority  of  the  whole 
or  not,  may  bind  the  whole  corporate  body.    1  Kyd,  509. 

(d)  Notwithstanding  this  rule  of  the  common  law  with  respect  to  the  mi^orfty, 
Ifanny  founders  of  ecclesiastical  and  eleemotrnary  corporations,  m  order  the  better  to 
prevent'  the  alienation  of  the  possessions  of  these  bodita,  had  freonemly  rendered  ne- 
cessary the  assent  of  a  part  greater  than  the  absolute  majority  of  tne  whole,  and  sonns 
ihhes  the  fB^nt  of  every  individual.  King  Henry  VIH.,  finding  these  primte  ngn« 
latidni  a^Teat  obstruction  to  hk  pndjected  sdieme  of  obtaining  a  snrrend^^Of  thehoidt 
of  ecclesiastical  corporations, 'procured  this  statute,  to  reduce  aU  corporadons  Co  the 
rule  of  the  common  law.    l  Com.  478.    1  Kjrd,  309. 

i  {e)  I.  By  the  words  of  the'preamble  to  this  statute^  it  does  not  appear  to  have  been 
the  intention  of  the  legislature  that  it  should  extend  to  any  negative  or  necessary  voice 

Ketf  1^  tlte'fi>under  to  the  head  of  any  corporation;  and  in  faet,  in  many  carat  which, 
^e  dC^ifed  since  the  statute,  in  which  the  question  has  been,  whedier,  by  the  ^vordk 
StU^^BJfMl  a  negative  has  beed  confbred  on  the  head  of  the  corporation,  no  doubt  has 
MtHfi'itotiyt^eld  bf  the  l^gafity  of  such  negative,  if  actuidly  conferred.  1  Com.  41S. 
CbW^^^^i.  '  !  Kyd,  311.— 9.  It  likewise  appears  from  the  wording,  bodi  of  the  ore- 
mbfer  i^'Of  die  enacthiff  clause,  diat  the  statute  was  not  intended  to  prevent  a  aae<^ 
body  from  bidding  the  whole  corporation,  nor  to-  affect  tlie  sense  iii  which  ike  wortl 
*^mjoAtf  il^buld  be  conttmed,  aecordhig  to  the  dUferent  coasdtatiof»  of  diilMlRit 
corporatfefw^'TKyd,  31 1.  j. .         •  i^ 


.    '80£iifa9iilaw  frr  the  pdMic  good)  indd^by<&li4»^ifp8HL'ten%^a!I. 

R.  5  Co.  68.  ,  5S;  PV  .hr^l    -  ;       ^t 

iBtotlibeifiajor  part  ought  to  giv^  th^9  v^VCes  tft^Mru^^^*  Wnot'by 
proxy*    R.  Dav.  47,  48.  •  •'*'^^  -^^      ^^     ^^'l' 

^nSk^iB  tb^iMiluteg  of 'a  coH^e,  8ic^  reqmrii  Mt^hei^hr^'-uhikni^  to 
benbyfilw  wsiedmfi  8  burM^s,  5  deans,  at^  5^^n{(ir4!^l«34r^,'<ttie  in»j6r 
)9altia|  Mr>SH0ioitot^  but  it  ought  to  be  by  d)hT(^4t  is  dtit'Widintithe 
db  toH.  $l^2^w  V.hidi' Extends  only  to^^aoC^'  thi^  ^cd^t^^^'  iih6le 
^QtponiliaL  ,iSuByv^7iif}  ^-  ^''^^  ^»i'  <'>  -^^^  ,off.h.r<  ,<;•:  - 
do£>;i()^di«fair»i)ip»4a^  i^'itot  good  ^iihmV^''cmi^y'khe^±^jAt'piTt 
^b^MPtaiadj  if  it  beHoCwari-atited  by  the  si^d  cusr^;  6<S6.$94{§) 

M<ii  (F  12.)  How  act:  —  By  attorney. 

A  corporation  aggregate  can  do  nothing  but  by  attorney.  Co.  L.  66.  b. 
^  It  ought  to  appear  by  attorney  (A);  for  if  all  appear  in  persota^  it  is 
tiot 'sufficient     Bro.  Corporation,  28.    Vide  post,  (F.  19.)  (i) 

It  ought  to  acknowledge  a  deed  (k),  or  levy  a  fine  (/],  by  attoraey. 
J  Leo.  184.     Mo.  591.  (i»l 

Any  natural  person  may  be  an  attorney  for  a  corporation.  '■ 
'  Though  he  be  a  member  of  the    same   corporation.    "Bro.  Cor* 
poration,  4.  (n)  ^ 

*-r         •  —     ~  •  — ' •  -         .      -  .  —  ■  .   ..      ■ 

(/)  1.  Where  an  agreement,  with  relation  to  a  dean  and  chapter,  b  ocecutedby^hf 
dean  for  hiniaelf  and  chapter,  though  signed  by  him  only,  it.  shall  bin^  the  chapt(spr* 
9  Atk.  45. — 3.  And  if  a  body  corporate,  composed  of  a  cfd&nite  number  of  memWs 
make  an  agreement  with  a  person  to  grant  him  a  lease,  and  the  money  be  paid,  thoiigh 
some  of  tpe  members  were  wanting  at  the  time  of  the  agreement,  probably  a.couci 
of  equity  would  carry  it  into  execution.    3  Atk,  478. 

(^  1.  It  seems  that  the  acts  of  the  regular  servants  of  a  corporation,  done  in  tb^ 
dfiicial  character,  shall  in  general  bind  the  corporation.— S.  Thus  where  the  mayor  and 
commonalty  of  a  town,  by  deed  covenanted  with  the  mavor  and  commonalty  ^ 
another,  that  the  burgesses  of  the  latter  should  be  auit  of  toll  and  other  duties  wilbiii 
the  fqrmer,  and  the  burgesses  of  the  latter  were  afterwards  distrained  by  the  officers 
of  the  former,  this  was  held  to  be  a  breach  of  covenant,  which  would  support  m  aiclimQ 
of  coyenant  against  th^  corporation.  48E.3. 17, 18.  Bro.  Corpor.  14. 74.  )  B.,C* 
(^.469..   1  Kyd,3I4. 

]f^)  The  attorney  may  be  one  of  the  corporation,  nor  is  it  an  objection  that  such  a 
0pe.i$  i^.a  manner  a  party,  because  he  has  an  individual  capacity  dutinct  from  the  cor* 
porate  capacity.    S  H.  6.  43.   .  , 

Jijij^.fji.ea^y  ^f^.a,  corp^oration,  as  well  as  a  community  not  incorporated,  might 
^vf,  fjqpiiitiyf  soinc;  of  their  jo^^b^  to  appear  on  their  behalf  in  a  court  of  justice.    In 
^pfjtaqc^  aojo^ke  of  tl^e  iiiliabitanti  of  a  town  were  summoned  in  th^  name  of  tha 
»(fJQd  tii€i^.  aj^^peared  and  pleaded  by  their  attomey ;  so  that  the  attorney  was  not 
^^t^rneK  of  th«  tpvf  n  or  corporation,  but  the  attorney  of  those  who  happeoef) 
s^^^noped  or  commissioned  by  the  community.    Madox,  FirmaBurg^,.Cf.7;^ 

{k)9E.4,39.    Bro.  Corpor.  72.  .,-i 

(/)  1.  Or  make  a  feoffment.  Plowd.  149.— 3.  ,0r  be  enfeoffed.  19  H,^.  3.  03.) 
14  U.  B^  2.  29.    Bro.  Corpor.  34.    Cxo.  Jac.  4X1»  <      Hjt 

(n)  1.  If  it  accept  rent  from  the  assignee  of  a  lease  made  by  th^m»  tl^l  m)U8t,)]j^ 
bv  warrant  of  attorney,  in  order  to  dischai^e  the,  original  lesse^.,  3  Sa^n4^  ^QSf{ 
C|fi^,  X^.  17. — 2.  Unless,  it  is  said,  the  corporation  have  a  particuW  of^ffff^,^aQ^ 
bustoe^is  it.  is  to  manage  th^  revenues;  as  is  the  ca^  of  th^  city  of  L^nd^V'V^I^M) 
chambeflain  receives  me  rents  of  their  estates;  when,  it  is  supposed, .that  yie  r^ipi 
^f^ient  from  a  new  tenant,  with  an  entry  of  the  change  of  tenant  in  tl^  l^^,  ^  thfi. 
^Qi9Q  will  bind,  the  coiporation.     1  Kyd,  269. 

iM  U.  Bhp]^,  : — 2.  A  a>rporatipn  which  has  appointed  a  general  attoniey  in  a  court 
oTrecord,  mi^,  iy  such  attorney,  claim  liberties.    4  H.  6. 9.    Bro. Corpor.  96* 

A  cor- 
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A  corporation  maj^xdake  a  lease,  and  seal  it,  and  afterwards  make  a . 
letter  of  attorney  to  enter^  and  deliver  the  lease.      R.  2  Leo#  97^ 
R.  1  Vjent  257.  (o)         *      . 

So,  if  there  be  an  uncertainty  of  place,   a%  if  a  corporation  pur- 
chases a  carve  in  such  a  jnrast,  there  shall  be  first  an  electiqp  ot  the 
place,  with  the  abuttals,  and  afterwards  a  letter  of  attorney  for  entiy  ^ 
thereon,     iLeow.SO.  -J 

If  It  makes  an  attorney  to  collect  its  rents,  and  to  enter;  if  it  would  . 
avoid  a  lease  for  non-payment  afterwards^  it  pi^t  to  nuidke  an,at)Ulmey 
to  enter,  ci?  noix?*     Per  Holt,  Skin.  413. 

So  a  corporation  may  acknowledge  a  deed  before  a  judg^  v^  ,th^^ 
Chapter-house^  without  attorney.     R.  Mo.  676. 

Or  put  the  common  seal  to  a  deed.    Mo.  676. 

So  a  corporation,  with  its  head,  may  give  a  personal  command  with- 
out attorney. 

(F 13.)  By  deed. 

So  a  corporation  aggregate  can  do  nothing  {p)  but  by  deed  under 
the  common  seal.     Bro.  Corp.  34. 

As  it  cannot  make  a  feofiment,  or  demise  (;},  or  ^ve  a  licence. 
Bro.  Corp.  50,  51.     1  Vent  48.  (r) 

Nor  enter  for  a  forfdtnre  (s),  or  into  lands  purchased.  R. 
1  Rol.  514.  R.  Bro.  Corp.  50.  cont  96.  1  Leo.  SO.  2  Cro.  110. 
1  Vent.  48.  (0 

Nor  present  to  a  benefice.     Bro.  Corp.  34,  83.  (u) 

So  it  cannot  be  a  disseisor,  or  trespasser^  without  an  agreement  by 
deed.     Bro.  Corp.  48^  50. 

Nor  authorize  one  to  appear  as  its  bailiff  in  an.  assise.     1  Vent  48. 

But  a  corporation  which  has  a  head,  may  give  a  personal  command. 


(o)  A  dean  and  chapter  made  a  lease  for  three  lives,  and  a  letter  of  attorney  to  de- 
liver it  on  the  land ;  Twisden,  J.  thought  that  the  letter  was  void,  the  lease  bdng  a  per** 
feet  lease  by  sealing^  and  the  delivery  afterwards  insignificant;  but  Hale  C  J.  obsarvedi 
that  since  he  had  sat  in  the  court,  it  had  been  ruled  that  the  latter  executioA  wa^  • 
good,  and  tliat  the  lease  on  being  sealed  was  but  an  error,  when  the  letter  of  attorney 
was  delivered  at  the  same  time.    9  Keb.  307.  / 

(jd)  That  is  no  act  in  which  their  real  property  is  concerned,  or  by  wluch  thdr  righu  ^j 
are  to  be  asserted. 

[q)  I.  But  though  they  cannot  make  a  lease  without  deed,  yet  before  t)i^  s^i^t^  o(  „- 
frauds,  it  might,  without  deed,  have  been  granted  over  by  the  lessee.  Plo^4r.i^.^  ,.,^ 
S.  And  if  a  lease  for  years  be  made  to  a  corporation,  and  they  grant  it  over»  iju  ^^r  - 
that  the  grantee  may  entitle  himself  thereto  without  shewing  the  deed.  C^.  Jfacu  l\9ci.t 
Sed  vide  1  Kyd,  264.  , .       ^  _  :    ,i.  f^  f 

(r)  Where  a  eorpocstion  aggr^te  are  disseised^  the  entiy  to  revest  their  estate 
must  be.  by  an  authority  under  seal.    Jenk.  Ul. 


(t)  Bto\  Corpor.  54. '56.  59.     Dj^ftr,  102.  pl.85. 


[t)  Nor  ^  make  an  appointment  to  seize  goods  as  forfeited  to  the  use  of  the  cor* 
poi^tiott.  1  Viekit.  471    1  Mod.  18.    8  Keb.  567.    ^P.  Wi||s.  424.      - 

(»)  1.  If  the  mayor  and  commonalty  of  London  have  an  estate  for  the  life  of  J.  $.,, 
and  the  reversioner  grant  over  his  reveruon,  the  attornment  by  the  mayor  ai)d  C0|n« 
monalty  to  the  grantee  must  be  by  deed.  6  Rep.  58.— '2.  Nor  tan  a  corporation  ae- 
gregetemake  an  express  surrender  without  deed  in  writing  under  their  common  aeai; 
but  they  may  hy  act  in  law  surrender  a  term  without  writing,  as  by  accepting  a  new 
lease  for  vears.  10  Rep.  67.-^5.  In  commissions  of  bankruptcy,  corporations  usually 
appoint  taeir  clerk  or  treafeurer  to  prove  debts  due  to  them ;  but  he  must  produce  l^s 
appointment  under  Bcol  to  the  cominissiom^.    Cooke's  B.L.  175.    .     .      .■  ' 

-  and 
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ai)d  clo  small  acts  without  deed ;  as,  it  may  retain  a  servant,  a  cop&;  Bdt- 
ler,  &c  (w)  •  iDub.  Bro.  Coip.  47.  ace.  49,  SO.  S^.    1  Vent  47. 

It  may  authorise  another  to  drive  cattle,  kindle  a  fire,  &c.  Bro, 
Corp.  50.     Adm.  1  Vent  47.     2  Sand.  305.  ' 

1^  m^e  a  distress  ;  for  this  does  not  vest,  or  devest^  any  inter^t* 

lSal.Wl.Ci^) 

And  therefore,  any  one  may  justify  such  an  act,  without  dewing  an 
authority  b^  deed,  fy) 

So  be  miiy  jii^iify  as  tfa^  servant  to  remove  cattU  ottt  oFtfarir  land, 
vritfaout  deed.     R.  Lut  1497-  ^ 

So  they  may  do  an  acttrpon  record^  without  their  common  seal;  foir 
they  are  estopped  by  the  record.     1  Sal.  192.  (sr)    ' 

So  a  coporadon  aggregate  may  do  small  acts.     1  SaL  191.  (a) 

(F 14.)    What  it  cannot  do. 

But  a  corporation  cannot  do  a  personal  act,  which  requires  knowledge: 
as  homage  (ft),  or  fealty,  (c)     Co.  L.  66.  b.  {dy 


(w)  One  mithori^  makes  a  distinction  between  the  case  of  a  corporation  aggregate, 
consttting  of  many  persons,  one  capable  and  the  other  incapable,  as  abbot  and  content; 
and  corporations  agKresate  of  many  persons  capable,  as  mayor  and  commonalty,  or 
dean  and  chapter;  the  former,  he  seems  to  intimate,  may  do  mainr  acts  without  deed, 
because  the  abbot  is  the  only  person  citable,  and  the  oracle  ot  the  whole,  the  rest 
beiitt  incapable  of  any  act,  because  they  are  dead  in  law ;  but  corporations  of  the  och^ 
kiaa  being  coQiposed  of  persons  all  of  whom  are  capable  of  action,  there  is  no  indi- 
▼iduil  who  can  be  connuered  as  the  oracle  of  the  whole,  and  therefore  they  can  speak 
only  by  their  deed  executed  in  due  form.  Some  authorities  go  so  fiu*  as  to  say,  not 
only  that  no  senrant  of  a  corporation  can  be  appointed  withont  deed,  but  that  witb« 
Ottt  it  no  command  is  valid  to  do  any  particular  act ;  others,  with  more  reason,  say, 
that  admitting  that  no  jerrant  can  be  appointed  widiout  deed,  yet  when  he  is  once  ap- 
pointed, he  may  do  every  thin^  incident  to  the  nature  of  his  service,  not  o^ly  without 
commandment  by  deed,  but  without  any  commandment  at  all.  4  H.  7. 6.  13. 17.  7  H. 
7.9.     lKyd,860. 

(jr)  1.  3  Lev.  107  i  79.  It  is  even  said,  that  it  is  not  necessary  that  he  should  be  made 
baUilr  before  he  tfistndn ;  that  it  is  sufficient  if  the  corporation  a^ree  to  it  afterwards, 
for  that  his  being  bailiff  is  not  traversable,  and  that  a  member  of  the  corporation  nay 
distrain  in  li^t  of  the  corporation,  and  justify  as  bmliff.    S6  H.  8. 8.    1  fi  H.  7. 85,  S6. 

(y)  If  a  sheriff  make  a  warrant  of  arrest  to  a  corporation  which  has  return  of  write, 
they  may  make  a  bailiff  to  execute  it  without  writing.    Moore,  513. 

(s)  1.  3Salk.  103.  Comb.  41, 41.  Theassigmentof  auditors  by  a  commonalty  may 
be  without  deed.  18  B.  4.  10. — 8.  And  they  roav  make  an  attorney  in  a  court  of  re- 
cord, without  any  other  writing  than  the  record  iftelf.  13  H.  8. 18.  •  Bro.  Corpor.  85. 
—3.  Yet  in  eenml  tfie  person  who  appears  on  behalf  of  a  corporation  in  a  court  of 
Justin  must  be  IrathoriMd  so  to  do  b^  warrant  under  their  common  seal.  Plowd^  ^. 
1  Skio.  1 54.    8  Show.  S66, 

(a)  The  bank  of  England,  or  any  similar  corporation,  may,  without  deed,  enipower 
tiieir  servant  to  make  promissory  notes  or  bills  of  exchange  in  their  muaei  and  tins  il 
the  nsoal  practice  with  the  bank.    1  Kyd,  861.    3  P  MTms.  419. 

(&)  1.  ror  it  is^  incapable  of  a  personal  impearance,  fund  homage  cannot  be  done  by 
attorney.    Co.  Litt.  66.-^8.  Qut  it  might  have  purchased  fauid  held  by  hotimeemad 
fealty,  and  then  it  would  have  been  considered  as  nolding  tliem  by  that  tennnd.  :33kLaki 
Bro.  Fealtjr,  15.  ^     : 

(c)  For  It  cannot  take  an  oath.    Pfowd.  813.  845     10  Rep.  52, 

(d)  I,  A  corporation  being  merely  a  political  institution,  it  can  have  no  other  oa» 
padties  than  such  as  are  necessary  to  carry  into  effect  the  purposes  for  whidf  it  was>' 
established ;  it  cannot  therefore  be  considmd  as  a  moral  agent  subject  to  moral  obti*' 
gation,  nor  as  a  single  person  subject  to  personal  suffering,  or  capable  of  parsomd' 
action.     1  Kyd,  71. 

Nor 
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•  I  jlfor^.berteuml  ndh  staUrte^  or  reeognbanee.  Fer'2>^i0Vv>  Biof  €6. 

T>&l69.{e) 
•:«NortWBge!l«r*(y^  ••   • 

>  £k>f  it  ouiBot  ceramit  treason  or  felonj.  . "-  > 

.  Nor  shall  it  be  exconmiunicated  (g) ;  for  it  has  no  conscience*  (A^ ' 

;      ^  (F 15.)    Purchase  by  a  corporation,  —7  What  goodf, 

A  corporation  has  an  incident  power  to  purchase  lands  or  go^i^ 
gcKJL.  9^^  .  , XO Co^^ b.     R-  I  Rol,  613-  i SB.  (0 
Afid  niay  take  good&  in  succession,  without  a  licence  in  yopptniajiiv 
&k>  lands  and  tenements,  wiih  a  licence*  <     1    < ..  •  ^   i. 

(F 16.)    When  it  goes  in  succession.    '  '      -  * 

tf  a  feoffinent,  grant,  &c.  be  made  to  a  corporation  aggregate^  whidi 
consists  of  persons,  all  capable,  it  will  give  a  fee  to  them  without  the 
word  ^  successors/  (k)     Co.  L.  9.  b.  94.  b.    D.  27  H.  8.  15.  a.  {I) 
,   So  if  the  head  only  is  capable ;  as  to  a  prior  and  convent,.  &c.  where 
it  is  given  in  Jrankaltnoign.     Co.  L.  9.  b.  94.  b. 

So  a  lease  to  a  corporation  aggregate,  &c.  as  to  a  miiyor  and  com- 
monaltjr,  though  limited  for  life,  shall  ht  good  for  ever;  for  the  words, 

*  for  liie,'  shall  be  rejected.     27  H.  8. 1 5.  a. 
So  goods  and  chattels  granted  to  them  go  in  succession.    Djr*  48r  a. 

4  Co.  65.  a. 

So  an  obligation,  &c.  made  to  them,  though  it  says  nothing  of  suc- 
cessors.    27  H.  8. 15.  a. 

So,  if  a  master  of  an  hospital  recovers  the  arrears  of  an  annuity,  and 
dies :  they  go  to  the  hospital,  not  to  the  executor  of  the  master.  1  RoL 
515.  1.  10. 

If  the  president  of  the  college  of  physicians  recovers  in  debt,  for 
male-practice ;  the  successor,  and  not  his  executor,  shall  have  a  sdrv 
^aclas.     R.  1  Rol.  615.  1.20. 

So,  by  special  custom,  a  corporation  sole  may  take  goods,  &c.  m 

[e)  Nor  can  it  levy  a  fine.    Theo.  Dig.  Fine  (B).  , 

f)  See  note  (c)  pa^e  [347]. 

r)  Nor  summoned  into  the  ecclesiastical  courts.  10.  Rep.  5S. 
(a)  Neither  can  it  be  apprehended  or  arrested,  and  therefore  cannot  be  ffuiimoe^.  for 
outlawry  always  supposes  a  precedent  right  of  arrest.  10  Rep.  SS.    ^  ^.^^ 

(i)  By  the  general  rule  of  the  common  law,  a  body  corporate  i»  capable  of  tabng 

any  grant  of  property,  privileges,  and  franchises,  in  the  same  manner  as  private-peti^^ps. 

Litt.  Rep.  49. 112.  114. — 2.  But  wkh  respect  to  the  capacity  of  taking  k^iL  ,pMff^u 

this  dwrence  between  a  corporation  aggregate  and  a  coiporation  sole,<tbat,xni^A>i:9)er 

has  only  a  corporate  C9padiy,  and  therefore  as  a  collective  number  of  fyfyiBj^,.^e 

juembers  of  it  cannot  take  lands  by  their  corporate  name  to  them,  and  taeir.Ae^i^lput 

odUx  to  them  and  their  successors :  sole  corporations  have  two  cyytjes,  tlhpijr  ^^ipal 

ai^d  corporate,  and  mi^y  therefore  take  either  to  them  and  their  fiein^  or  to  th^i^d 

^eir  successors.    1  Kyd,  74.  . ,. 

^     W  .\Vith  respect  to  the  force  of  the  word  *  successors^'  a  distinction  isioadebetvijp^ 

fl^  ca^,where  tkere  is  succession  in  one  with  several  odiers,  and  that  where  there  ia  tfip' 

(Oeasloi^an  one  person  in  right  of  several  others;  thus,  if  a  man  be  bound  in  an  obligfttion 

to  .a,dean  an4  his  successon»,  the  word  <  successor'  has  bo  effect,  because^  as  a  jqZr^^ 

,poraitji9n,  he  cannot  take  a  chattel  in  succession;  and  it  does  not  appear  to  be  taejn* 

;' tention  of  the  parties  that  it  should  go  to  the  dean  in  conjunction  with^  j^hjepl^fip^; 

,i))Ut  it  W4S  otherwise  of  an  obligation  oaade  to  an  abbot  or  piior,  and  hifijaiippe«puMn» 

^  irithqut  mentioning  the  conn^Bt;  for  this  shall  enure  to  the  successpr^. because  wpe 

.'jqf  the  other  monks  have  capaci^  to  take.    2o£dw«  4*fL    X  E^i^  lOt^  .  -    'n  ,«    rir 

(/)  Because  in  judgment  of  law  they  never  cfio^  . . .  ,  j    ..  .^]^.«.. 

'1  suo- 


noo^ioii*:'  ds,  the  cfaamberbki  of  Londoiih  rR.  .Gro. ^WL^G^^-^ Rtf HI^Co. 

65. |u  Fulwood.  0^  .-.ft] 

But  a  feoffment,  grant,  &c.  to  a  corporation  ^ole  Tvill  not  (giVe  a 
fee  in  succession,  unless  it  be  limited  to  iiiin>andi]H8ieacoiBsocsJi&l.  L. 

Hof  to  a  coipg^don  aggregate,  where  the  head,  alone  is  qaoable;  as, 
to  an  a\>bot  dnd  convent,  &c.  without  the  worAyrarikalmoign.     Co.L« 

So,  regularly,  txo  diattel  in  possessioii,  or  adSon  (a)^  granted  or  made 
to^^ddik^KMMlon ^e^  gbes*  iii  succession,  but  tb'hto  executor;  tKbugh 
it  be  granted,  &c.  to  him  and'  his  successors.  '  Djr.  48.  a.  R.  i'Vo* 
65.  a.     1  R0I..515.  L5a5p{p)   .'  1 

As,  an  obligation,  term  for  years,  &c.  4  Co.  65.  a.  VideBiens,(C)«(}) 

(m)  Unless  to  fHie  king.  Co.  Litt.  9. 
'  (n)  B^t  this  opinion  does  not  teem  to  be  suppoited  by  the  authorides,  nor  by  the 
iCHon  of  the  thiag:  not  by  the  eathorities»for  there  arecaietin  the  year  books  whieh 
JHtfify  the  omtiwj  ooocksion ;  not  l^  the  reason  of  the  thing,  £or  ao  ahbot,  ps  a»indi« 
Ti dual,  was  coosiilered  as  dead  in  law,  and  could  take  only  in  his  coiponte  copadty  af 
head  of  Ins  house,  and  m  trust  for  them ;  and  therefore  a  g^ft  to  him  and  Us  convent 
nnnt  have  been  intended  to  go  in  snccessMm.  11  H.  4. 84.  b.  so  ii.  6«  8*  9  H«  "S,  9* 
BnkCoipor.  so.    1  Kyd,  105. 

(0)  Therefore  if  a  man  be  bound  in  a  recognizance  or  obligadon,  to  a  sole  corponitioB» 
the  executor^  and  not  the  successor,  shall  have  it ;  for  thou^  it  has  a  naUuxU  anda  eor^ 
ponUe  capacity,  yet  the  latter  is  confined  to  real  property. 

(p)  1.  Lord  Coke  makes  a  distinction  between  the  case  of  a  sole  corporadon,  who  is 

a  bpdy  politic  by  pmcHpHim,  and  one  who  is  a  bock  politic  by  cailom,  and  ekes  the 

flflteof  the  chamberlein  of  London  as  an  example  of  the  latter,  who  may  lake  a  f^ 

cognizance  to  himself  and  his  successors  in  trust  for  the  oiphans.    But  the  reason  dees 

not  seem  to  depend  so  much  on  the  corporation  being  by  prescription  or  bf  cvstom, 

as  00  bos  beina  a  tsustee  or  not,  and  takins  fi>r  his  own  benefit,  or  for  the  benefit  of 

another.    1  Kyd,  77.  —  S.  The  reason  given  by  Blackstone  for  this  incapadly  ef  a  sole 

eoiporation  is,  that  such  moveable  property  is  liable  to  be  lost  or  embmled«  and 

would  raise  a  multitude  of  disputes  betweea  the  successor  and  executor;  which  the 

law  is  careful  to  avoid.    1  Com.  477.  —  5.  Perhaps  the  reason  might  be  more  coiw 

rectly  stated  thus,  that  the  law  has  appointed  a  revenue  in  fee  to  be  theoidy  source 

firom  which  sole  corporations  are  to  sujiport  their  official  or  corporate  character,  and 

that  therefore  thdr  successors  have  no  mterest  in  any  chattel  given  to  the  predecessor; 

fa  certainly  a  lease  for  years  given  to  a  corporation  sole,  and  his  successors^  b  as  httle 

^wtiy^  create  a  misunderstanding  between  the  executor  and  the  successor  as  a  gift  in 

%.     1  Kyd,  77. 

^^  yf)  ^*  "the  master  of  an  hospital,  or  any  similar  corporation,  recover  in  a  writ  of 

'iiikmfty;'an9  diet  the  successor  snail  have  the  arrears  and  not  his  executors ;  bttt  it  is 

^■Mutrw'^  kk  Ihe'case  of  a  parson,  for  there  the  executors  are  entitled  and  not  ti^e  sU6- 

'*^Ndctt6ri  and'ihe  reason  ofthe  difference  seems  to  be,  that  the  parson  is  entitled  to  the 

''lipsititt  for  his  own  benefit  as  parson,  and  therefore  Ae  arrears  incurred  in  his  lifetime 

I'veidiigtd'Mi  peTKMtal  representadves ;  but  die  master  of  the  hospital  is  entitled  to  the 

pMbinty  o«Iy  as  trustee  for  the  benefit  of  his  house.    19  H.  6. 44,    Bro.  Corpor.  96. 

^  Y  RM.  5151— S.  On  the  same  principal,  if  a  rent  due  to  dean  and  chapter  be  in  amte» 

and  the  dean  die,  the  rent  belongs  to  the  succeeding deao  and  chapter;  if  ri^bi^'dne 

"fothe  dean  in  his  sole  corporate  capacity,  and  he  die,  it  shall  go  to  Ins  execitton  ;•  bat 

''^tttat  on  a  lease  granted  by  a  sole  corpco^on,-  eccrmng  after  the  death  of  the  prb<f&- 

"teiKyr,  shall  go  to  the  successor,  and  he  shall  have  covenant  on  the  kaae,    lPytt.4n, 

'fo  mafg.    Carter,  16.  -^  ^-  1*he  charter  granted  to  the  college  of  phvsidaps  af}d'  cdi- 

'ftmed  by  act  of  pariiament,  impo«s  on  all  oflendeiv  in  practising  libyBic  iil^LoniUoh, 

« "HMioat  admisBbn  by  the  college,  a  penaltj^  ofSL^per  month,  one  half  to  the  kiqgil^ 

ISbe  cither  to  the  preddent  and  collie;  it  the  president  recover  in  debt  ^agaSust'  ari  6f- 

"fiklder  ttid.die,  the  successor  and  not  the  executor  shall  have  a  idre/aeioi  on  this,  ju^ 

aeot,  because  the  sncoesaor  recovers  asduetohimsdf  ind  the  cdlf^andn^  lis  »- 

ptfenting  his  predecessor.    iRol.515.  <  :        •  i  . 

(F17.) 
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i\f,  (F 17.)  What  not  good. 

'But  a  cbiporation,  sole  or  aggr^fe  ecclesiastical,  or  lay,  can- 
not (r)  purchase^  or  take  lands  and  tenements,  (5)  without  licence  {t) 
to  taKe  in  mortmain.  Vide  Capacity,  (B  2,  3.)  (Vide  Co.  L.  2.  b. 
2  Inst.  75.) 

So  a  feofifnonl^  0f9i^^  &c.  which  takes  effect  whM  a  corporation 
aggregate  wants  a  head,  as,  to  a  mayor  and  commonalty,  &c.  in  a 
vacation  when  there  is  no  mayor,  shall  be  void.  Co.  L.  2^4.  a.  1$  Ed. 
4.8.b.(tt^  ^  ^  ,       .. 

A  devise  to  a  college  by  the  master  is  voidj  for  it  has  not  a  liead 
whe^  the  devise  takes  efl^t     R.  4  Leo.  223.  (x) 

But  if  there  be  an  head  when  the  grant  takes  efiect,  it  is  sufficient; 
though  there  was  none  when  the  grant  was  made ;  as,^  a  lease  to  A* 
for  1^  remainder  to  a  mayor  and  commonalty,  made  in  a  vacation^ 
shall  be  a  good  remainder,  if  there  be  a  mayor  when  A.  dies.  Co.  La 
264.  a. 

So  a  grant  of  liberties,  or  franchises,  in  the  time  of  vacation,  shall 
be  good :  as,  a  grant  to  a  commonalty,  to  be  incorporated  by  the  name 
of  mayor  and  bailiffi,  and  to  choose  a  mayor.    10  Co.  27.  b.  (y) 


(r)  A  corporation  aggregate  cannot  hold  lands  in  joint  tenanty  with  a  natural  perton, 
because  as  tiie  corporation  never  dies,  the  natural  person  cannot  have  the  advantajge  of 
the  inddent  of  survivohhip ;  but  such  corporation  may  hold  lands  in  common  with  a 
natural  person,  because  survivorship  b  not  incident  to  lands  so  holden.    Plowd.  S59. 

(«)  Tne  statutes  of  mortmain  make  no  mention  of  personal  property,  and  therefore 
the  power  of  corporations  aggregate,  in  general,  to  take  such  property,  remains  unli- 
mitra ;  but  many  particular  corporations,  establidied  by  act  of  parliament  for  some  par- 
ticular purpose,  are  limited  in  tnis  respect  as  well  as  in  thdr  power  to  pnrdiaae  lands. 
1  Kyd,  104. 

(t)  1.  A  corporation  am-egate  cannot,  hy  the  strict  rules  of  the  common  law,  be 
sdlsed  of  lands  to  the  use  ofanother ;  foV  this  is  fordgn  to  the  purpose  of  its  institution; 
the  persons  who  compose  the  corporation  might,  in  thdr  wUural  capacities,  have  been 
seised  to  the  use  ot  another;  it  would  therefore  be  nugatory  to  idlo#  them  to 
do  tiiat  in  their  corporate  capacity,  whidi  they  had  power  to  do  in  their  mtfii- 
ralj  as  the  sole  purpose  of  incorporating  them  was,  to  confer  powers  upon  them 
which  they  could  not  otiierwise  have.  Gilb.  Uses  and  Trusts,  5. 170-.  —  S.  Ano- 
ther reason  given  for  this  incapadtv  is,  that  the  corporation  aggregate  couM  iK>t  be 
compelled  by  subpoHia  to  execute  tne  possession  to  the  use,  because  if  it  dMbtsy^  it 
could  not  be  compelled  by  imprisonment.  Ibid.  Jenk.  195.  Flowd.  102.  590.— 
5.  Notwithstan(ting  winch  rule,  however,  it  is  certain  that  many  corporation  ^a^  inide 
trustees  for  charitable  purposes,  and  are  compelled  to  pcirform  tiieb'  truib,  w4i}ch  umy 
perhaps,  however^  be  reconciled  to  the  rule  in  this  way ;  the  trust  is  not  vested  in  -me 
corporation,  as  a  corporation,  but  the  natund  persons  of  whom  it  fs  tf^posed  kre 
created  trustees,  and  their  description,  as  constituent  parts  of  a  6or|k>rati6iyi  op^les 
only  as  a  more  certain  des^ation  of  thdr  persons ;  which  explitoatioh  ^ipp^aH  '&e 
more  reasoaable  from  what  is  sdd  of  a  sole  corporation  on  the  same  iubj^,  '  ihkl  a 
man  who  is  a  corporation  sole  cannot  be  sdsed  to  an  use  in  his  corporate  capad^,  itor 
by  his  corporate  name  alone  without  his  natural  name,  and  then  the'^tddltion  of  hu  cor- 
porate name  ibust  be  considered  only  .as  a  fuller  description  of  his  person.  Gilb.  ibid. 
sLeon.  lj^2.     1  Kyd,  73. 

(u)  1.  I8Edw.4.  8.  dro.  Corpor.  58, 59. —  S.  And  the  reason  is,  that  ^thont  the 
hted  the  corporation  is  incomplete,  and  the  only  act  it  can  do  during  the  vacancy  h'  to 
elect  another.        ^ 

ir)  Because  the  devise  must  take  effect  at  the  instant  of  the  death  of  the  devisor, 
at  that  moment  the  corporation  is  incomplete, 
r^)  1.  But  a  grant  made  m  remainder  to  a  corporation,  when  no  such  coiporaHon 
exists,  is  void,  though  such  a  corporation  be  created  before  the  expiration  of  tne  parti- 
cular estate.  Hob.  53.  —  2.  A  grant  mav  be  made  to  a  corporation  by  the  same  dlArter 
by  which  it  is  created.    2Edw,6.  Bro.C;orpor.89.  loRep.74.  * 

So 


Corporation,  ,  C^l] 

So  payment  oft  rent  may  be  made  to  a  cbapteH  in  a  vacation.  Mo.  62. 

So  a. licence  bj  the  king  to  grant  to  a  chaplain^  ^c.  is  gpod)  U>ough 
no  chaplain  is  tlien  in  esse.     10  Co.  27. 

So,  in  pleading,  there  is  no  need  to  alledge  ttie  life  of  the  mayor  at  tlie 
time  of  the  grant.    3ro.  Corp\  58.     1 3  Ed.  4.  8.  b. 

^  (F 18.)  Alienation  by  a  cof  poratidii; 

So  a  (z)  corporation  has  an  incident  power  to^nake  an  alienation  (a) 
o^  their  lands  or  goods.    Vide  1  Sid.  162. 

And  though  they  alien  all  their  goods  and  possessions,  yet  the.  cor- 
poration continues.    Jon,  168. 

But  an  alienation  of  the  head,  without  the  body,  is  a  disseisin.  Co.  L. 
S41.b.  ;  , 

A  fine  and  non-claim  bars  a  corporation,  which  has  an  absolute  fee. 
R.  PI.  Com.  537, 538.  (i) 

But  a  successor  of  a  bishop,  dean,  &c.  who  have  not  an  absolute 
estate,  shall  have  other  five  years.     PI.  Com.  538.  (c) 

W  '  ChrU/ 

(a)  1.  ThecufMicitv  of  a  corporadoD,  and  of  the  members  of  which  it  n  composed, 
as  individuals,  is  totally  distinct.  8 H.6. 1 .  14.  Bro.  Corpor.  S4.  19H. 6. 64.  Bro. 
Corpor.37.  —  s.  The  corporation  at  laige  may  therefore  grant  to  any  indiyidual 
member;  thus  the  dean  and  chapter  may  present  any  of  the  prebendaries  to  a  .Uving, 
or  make  a  lease  to  him  of  the  chapter  lanos ;  and  a  mayor  ana  commonalty  may  make 
a  grant  to  any  ordimuv  member  of  the  corporation.  But  the  head  of  a  corporation 
dmers  in  this  req)ect  from  any  other  member;  a  lease  cannot  be  made  by  the  chapter 
without  the  concurrence  of  the  dean ;  therefore  the  chapters  cannot  by  themselyes 
make  « lease  to  the  dean,  and  he  cannot  take  it  as  from  clean  and  chapter,  because, 
being  an  integral  part  of  the  corporation,  he  would,  in  such  case,  be  both  lessor  and 
lessee ;  aeither  can  they  present  the  dean,  nor  can  the  mayor  and  commonal^  grant 
to  the  qiayor;  because  the  corporation  is  complete  without  any  particular  inJjviduai 
member,  and  his  concurrence  is  not  necessary  to  any  act  of  the  corporation ;  but  it  is 
not  complete  without  the  head.  14H.8. 2. 29.  Bro.  Corpor.  S4.  Salk.398.  8  Mod. 
S04,  Ld.Raym.  778.  1  Kyd,  180.  —  3,  But  if  a  lease  for  years  be  'made  to  A.,  one 
of  the  commonalty  of  London,  and  afterwards  he  bdbome  mayor,  this  lease  is  not  ex- 
tinct; and  so  it  is  of  a  dean  and  chapter;  for  the  member  of  the  corporation  in  thu 
case  does  not  make  the  body  corporate,  nor,  at  the  time  of  the  lease  inade,  was  he 
liflad  ef  the  corporation.  ^  Jenk«200.  —  4.  If  a  corporation  consists  of  two  bailiffi  and 
buraeises,  one  of  the  bailiffi  jand  burgesses  cannot  make  a  lease  of  die  corporation 
ianpi  uktiieaiiippliiie  capacity  to  the  other  bailiff  in  his  natural  capacity;  for  the  bailiff  are 
■A  inMgral.pfM^  of  the  corporation,  and  they  both  make  but  one  officer ;  and  therefore 
.  'iiih^BCi'Qne.tt, severed  in  any  corporate  act,  that  act  becomes  void;  for  if  one  bailiff 
,  «oi|i4=do  i^<y>cporate  act  separately  this  inconyenience  would  follow ;  the^  might  act 
■difectiy  iKVitiaiy  to  one  another;  the  meaning  and  intent  of  the  charter  in  making  two 
e  ,bfMiiA  wa%  that  they  should  both  be  present  and  concur  in  every  corporate  act ;  one, 
^  thisfefpn^  with  the  burgesses,  cannot  make  a  lease  to  any  one,  much  less  to  the  other ; 
.  ana  if  both  concur,  the  ope  to  whom  the  lease  is  made  will  be  both  lessor  an^  lessee. 
aMod.304. 

(fr)  1.. But  since  the  st.l3EI.  clO^  it  has  been  adjudged,  that  colleges  are  not 
boand  by  fine  and  noaclaim ;  because  it  would  have  b^n  of  no  effect  to  nave  prohi- 
bited them  to  bar  the  right  of  their  colleges  by  conveyances  made  by  the  master  and 
fellows  themselves,  and  to  have  left  them  power  by  th^  permission  or  suffemnce,  and 
noiMi^im  to  bar  it.  11  Rep.  78. —  2.  And  deans  and  chapters  being  within  the 
statute  of  Elizabeth,  the  law  with  respect  to  them,  on  this  point,  must  be  the  same  as 
with,  respect  to  collc^ges.    1  Kyd,  317. 

(c)  At  common  law,  and  much  more  since  the  restraining  statute,  though  a  bbhop, 

.idfiN^  parson,  vicar,  or  prebendary  do  not  make  their  entiy^or  claim,  nor  bring  their 

action  to  avoid  a  fine  within  five  years,  but  are  remiss  and  negligent  for  that  time^  yet 

.oh^Miccetaors  shall  joot  be  bound  for  ever,  because  they  have  no.  absolute  estate  in 

their  pessessions.    Plowd. J75. 5J8.    loRep.69.71.     1  Kyd, 3 17. 

(F  19.) 
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(F 191)  Corporation  may  sue  or  be  sued. 

So  a  corporation  has  an  incident  power  to  sue  or  be  sued,  {d  ) 
And  therefore,    may  maintain  a  writ  of  right  (^),   or  other  red 

action  {/\  for  their  tenements.    F.  N.  B,  5.  C.    rL  Com.  5S7.  {g) 
A  mayor  and  commonalty  may  have  an  action  of  covenant  upon  a 

grant  for  the  benefit  of  their  members.  (A)    1  Sand.  S44.  (t) 

{d)  1.  It  is  laid  down  that  a  corporation  agg^t^gate  cannot  be  sununoned  into  the 
ecclesiastical  courts.  13Rep.8S.  lKvd,277. —  S.  It  seems,  iiowerer,  that  they 
may  be  made  amenable  to  these  courts ;  tor  it  n  said,  that  *  the  court  Christian  rhes 
the  menAeri  of  corporations  by  thdr  proper  names,  with  the  addition  of  the  naSMs  of 
their  corporate  capacity,  though  it  proceeds  against  them  in  die  latter  character^ 
for  that  court  has  no  other  way  ol'  citing  them  than  this ;  that  it  cannot  dte  the 
body  politic,  and  that  therefore  it  has  no  mode  of  prooeeding  against  them  but  this; 
that  this  does  not  resemble  a  distringas  at  cotomon  kw,  by  which  the  lands  or  goods 
of  the  body  politic  may  be  taken,  and  where,  if  they  have  neither  lands  nor  goods, 
there  is  no  way  to  make  them  appear ;  but  that  in  me  court  Christian  they  are  dted 
by  thdr  proper  names,  though  m  their  foStic  capacity;  and  if  they  stand  out,  th^ 
must  lie  by  tne  heek  in  their  natural  capacity.    Skin.  S7, 88.     1  Kyd,  277. 

(e)  That  b  to  say,  all  corporations  aggregate,  having  the  fee  simple  of  their  poaes- 
rions,  may  maintain  a  writ  of  right,  as  an^  tenant  in  fee-simple  may.  And  so  may 
those  sole  corporations  who  have  the  fefr4imple  absolute  in  their  possessions ;  a  bishop 
(for  the  possessions  of  hu  bishoprick ;  a  dean  or  master  of  an  ho^Mtal,  for  those  poMCii 
Rons  which  tliey  held  dutinct  from  the  chrater  or  the  hospital  respectiTely ;  and  so 
mi^t  an  abbot  or  prior  for  the  possessions  or  their  monasteries.  But  sole  corporatiOBs 
which  have  not  the  fee-simple  in  them,  as  a  parson,  vicar,  prebendary,  and  in  aacient 
times,  a  chauntery  priest,  cannot  maintain  a  writ  of  righ^  but  the  highest  writ  which 
they  can  have  is  z  juris  uirwn.    1  Kyd,  185. 

(/)  1.  As  those  corporations  which  had  not  the  feo^imple  absolutely  in  theni,  cookl 
not  have  a  writ  of  rignt  property  so  called ;  so  neither  could  they  have  a  writ  of  cus- 
toms and  services,  ne  injusU  veres,  ratiomMibus  dMsis,  mtojure,  or  such  other  writ  as 
were  grounded  on  the  mere  ru^ht.  F.  N.  B.49.  L.  Co.  Lit.  941.  *^  S.  But  they  might 
have  a  Writ  of  waste,  a  writ  of  entry  ad  emnmunem  legem^  a  writ  de  cmuimiRo  cas«  ad 
Urmnwm  qui  ffraieritf  or  a  quod  permttai,  a  writ  contra  forwiam  eoUatiomSf  or  conirm 
fjrmanfeoffamentif  a  writ  of  mesne,  end  such  odier  possessory  writs  as  were  applicable 
to  their  case.    Ibid. 


(g)  Cra  Eliz.  893.    Co.  Litt.  ^41. 


,  )  1.  The  mayor  and  comoionalty  of  Lincoln  brought  an  action  of  covenant  ^ 
tiie  nunror,  bailim,  and  commonalty  of  Derby,  and  counted,  that  the  predeoesson  of 
the  defendants  by  their  deed  had  gmnfed  to  die  predecessors  of  the  plaintiA,  that  the 
navor  and  the  commonalty  of  Uncohi  shodd  be  quit  of  munge,  pontage,  custom  and 
UAl  within  tlie  town  of  Derby  for  all  their  merchandises,  and  averred  Unit  the  oQiecft 
of  Derby  had  taken  toll  and  custom  wron^^fuUy  of  some  bumsses  of  Lincoln,  contrary 
to  the  covenant.  The  action  was  held  maintainable,  though  it  was  objected  that  the 
corporation  ought  not  to  have  the  action,  but  that  the  action  slMMild  have  been 
brought  by  the  particular  persons  whose  eoods  were  tsJceo,  against  the  particuiar 
persons  who  took  them.  48 E. 5. 17.  —  S.  If,  however,  such  an  exemption  nad  been 
rJaimed  by  grant  from  the  king,  or  bv  prescription,  it  should  seem  that  the  action 
coold  not  mive  been  maintained  by  the  ,corponition  at  larjre,  but  must  have  been 
brought  by  the  members  particularly  injured,  because,  in  su^  an  exemption,  it  is  not 
the  eorporatiofi  in  its  a^r^te  capacity  that  is  particularly  interested,  but  the  sevend 
members  in  their  indivmuaT  capaaties.  It  is  at  least  ceftain,  that  the  individiials  in« 
jiBPedemild  have  maintained  the  action.  1  Kyd,  191.  lSaiind.349. — 3.  Theques- 
tidn  whether  the  corporation  at  large  can  maintain  an  action  for  the  infringement  of 
a  privilege  claimed  b^  an  individual,  as  member  of  the  corporation,  in  coosequanee  of 
amntmm  the  king  to  the  corporation  for  the  benefit  of  its  memberc,  was  i^giiaied  in 

lH.Bl.906. 

(f)  1.  A  treat  part  of  the  revenues  of  corporations  consists  of  certifin  daises  leviable 
wMim  the  nmits  of  their  jurisifictions,  and  if  payment  of  any  of  diem  be  icfiised.  they 
mav  Peeover  them  by  action  of  debt  or  indeiOatus  assumpsit.    Hard.  486.     I  Vent.  996. . 
fiWU8.»5.     8Burr.l409.     Cowp.ios.     lT.R.616.  — 9.  They  may  iikewiK  distrain 
Ibrtfaem.    Ld.Raym.9e4.    iSalk.948.    5Mod.366.    Cnrth.5d7. 

8  And 
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And  trespass  for  the  imprisonment  of  the  mayor.  {k\^  Per  Brian, 
21  Ed. 4.  14.b-(/)  -M    .      -      i^ 

And  an  action  upon  the  case  for  a  distur^^ce.in  W^lingt  Idieir  feet, 
or  taking  the  profits,  of  liberties  granted  to  i\x^  cpiporatiqii*. .  .%&  ^Edi  3. 
2.6.     i1H.  6.  ll.b.(m)  .,  ■•     (1. 

But  the  mayor  and  commonalty  shall  notb^T|&,a^.^om»pon.a.bohdt 
made  to  the  mayor  himself  by  his  own  proper  imne«  •  PiCr  Vavisor, 
21  Ed.  4. 15.     Dy.48. 

Though  another  be  afterwards  made  mayor.     21  £dt  4sl5«  t 

So  tbe  commonalty  caiimot  sue  an  action  alou^  if  thef»  be  a  mayor 
<;Jr  a  bailiff^  .,  .  •  ^ 

.i  Otberwisdy  if  tbare  be  no  mayor  or  bailiff.   Dub.  Th.  Dig.  1. 1 .  c.  22« 

The  process  against  a  mayor  and  commonalty  is  distress.  45  Ed.  5« 
^,&,    2Ver.S96.{p) 

And  in  chancery,  if  they  hare  not  whereby  they  may  be  distrained,  {p) 
upon  a  petition  to  the  lords  m  parliament  it  may  oe  ordercid,  that  if 
they  do  not  appear  upon  the  issuing  of  process  and  distringas  there,  the 
bill  shall  be  taken  proconfesso.    Ca.  Ch.  205. 

If  the  sheriff  upon  a  distringas  does  not  compel  an  appearance,  tlie 
oourt  will  oblige  mm  to  return  larger  issues.     iSal.  191.(;)  '    > 

But 

(k)  This  poadon  means,  that  if  an  injury  be  done  to  one  o(  the  members  of  a  cor* 
poratkMi,  by  which  the  corporation  at  large  are  put  to  any  damage,  the  corporation 
aiay  h8?e  ai»  action  on  that  account.  As  where  tne  corporation  are  bound  to  dect  || 
new  msjar  every  ^ear,  on  a  particular  day,  under  the  penalty  of  10/.,  and  the  mayor 
be  imprisoned  unjustly,  so  tnat  they  cannot  obsenre  the  day,  by  which  they  incur  the 
penalty;  or  if  thiey  are  bound  to  appear  annually  in  the  exchequer  under  a  penalty, 
and  tfeicy  eannot  obsenre  the  day  on  account  of  the  mayor's  imprisonment,  by  which, 
diey  lose  the  penalty,  the  corporation  shall  have  an  action  for  the  imprisonment, 
tlfi. 4. 7. 19.97.67.    Bro.Corpor.  63. 

(I)  80  trespass  for  trespassing  upon  their  lands.  8lEdw.4.  75.  1  Edw.5.  5. 
7H.7.9. 

(m)  If  a  grant  be  made  to  the  corporation  of  a  town  that  thev  shall  have  the  return 
of  writs  wiuun  the  town,  and  that  the  sherifF  of  the  county  snail  not  intromit,  they 
laay  tnainiain  an  aetion  on  the  case  against  the  sherifl^  if  he  enter  and  serve  process. 
lRol.Rm.ll8. 

.  {n\  where  an  action  is  g^en  to  a  common  informer  to  sue  for  a  penalty,  by  th« 
mras  any  *  person  or  perBofis,'  a  corporation  aggregate  cannot  sue  as  a  common  in* 
Ibnacr.    BtnlMl. 

.  (o)  1.  Thst  IS,  if  they  neglect  to  appear  on  service  of  the  writ  or  summons,  which  is 
to  be  wsrytd  «n  the  mayor  or  other  chief  officer  of  the  corporation.  Prec  Cb.  lai. 
ifik.0Bka06ft«-^^  Tbe  dittfitigat  is  to  be  against  the  corporate  property ;  nor  will 
Ml  nttaebmewt  He  against  them  in  their  corporate  capacity.    2Keb.  1.    Raym.  158. 

{p)  •!£  ther  bavtt  neitber  lands  nor  goods  there  is  no  way  to  make  them  ai^ear,  either 
is  s.canit  orlaw  or  of  equity,  it  bein^  a  rule,  that  for  a  public  concern,  the  sbenfTcan". 
nolrdHmin  aay  indhridual  member  of  the  corporation.    Skin.  27.    1  Vent.551.  Styles^ 
SaVaeontfiL    Oowp.85. 

(f )  1.  The  proceedfaigs  on  the  dhirmgai  in  the  courts  of  hw  against  a  coipsWFatimii. 
ana  diesameas  in  other  cases.  1  Kyd,  S76.  -^S.  In  equity  it  is  used  to  compel  an  ap-? 
paarnnfa,  to  compel  an  answer,  -arid  to  compel  perfonnance  of  a  deqree.^  IWirr"-^ 
JL  Whan  ills  to  oooipd  appearance  or  an  answer,  and  the  defendants  staitj.  Q^t  .in 
ftniitBTt^i  there  issues  an  tuiat ;  and  if  they  still  stand  out,  hjaiurics  ;  and  if  oo.^  ths 
return  of  the  jduneg  they  do  not  enter  an  appeiarance,  or  put  in  their  answer,  as  ^ 
iMSff  \m^  4na  imt  step  is  to  apply  fiir  a  sequestration.  Harr.  Prac.  265.  -^4.  When, 
issues  agaitist  them  in  consemience  of  their  disobedience  to  a  decree^  a  ie« 
1  may  be  had  against  them  after  the  return  of  the  first  writ,  s  Voiv  ^S* 
tCh.'lta.'^S.Aiul  when  the'seqcfestration  h  once  awarded,  they  cannot  haira  ie 
VouIV.  Ff[D]  dia. 
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But  process  of  outlawry  does  not  lie  against  a  corporation  a^;regate. 
45Ed.S.  2,  3. 

And  therefore  trepass  does  not  lie  against  a  corporation,  but  against 
the  particular  persons  only :  (r)  for  a  capias  and  exigent  do  not  go 
against  a  corporation.  («)  Bro.Corp*43.  Qu.  Th.  Dig.  1.4.  c.lS. 
S.  3.  7.  {t) 

Nor  a  subpcena;  for  it  has  no  conscience.     D.  2  Bui.  233. 

At  the  return  of  the  process  it  is  not  sufficient,  if  the  partk;ular  per- 
sons distrained  appear.     Bro.  Corp.  28. 

Or,  if  all  the  members  of  the  corporation  appear  in  person.  Bro. 
Corp.  28. 

But  the  corporation  must  appear  by  attorney,  made  under  their  com- 
mon seal,  by  the  name  of  the  corporation.  Bro.  Corp,  28.  Vide  ante, 
(F12.) 

For-the  pleadings  in  actions  by,  and  against  a  corporation,  vide 
Pleader,  (2Bl,20 

(F  20.)  The  members  of  a  corporation  :  —  How  chosen  :  — 

The  election  j  when  good. 

So  a  corporation  has  an  incident  power  to  choose  new  [u)  mem- 

,    bers; 


discharged  on  entering  their  appearance  with  the  re^ster  on  the  duiring^^  and  lub- 
mitting  to  answer  interrogatones ;  because  that  germission  granted  in  the  case  of  com** 
mon  persons  is  in  fiivour  of  liberty,  which  a  corporation  cannot  lose;  but  if  they  can 
shew  any  irr^ularity  in  the  proceedings,  that  may  be  cause  to.  discharge  the  order. 

Ibid. 

(r)  1.  Individuals  are  not  liable  for  erroneous  acts  done  by  them  in  their  corporate 
capacity,  without  proof  of  malice.   1  East,  555. —  2.  An  entry  by  a  corporation  in  their 
books  animadverting  on  the  administration  of  justice^  exposes  those  wno  concurred  in 
it  to  a  criminal  information.    2T.R.199. 
{4)  Which  are  the  proper  process  in  an  action  of  trespass. 

{t)  1.  ^Notwithstanding  this,  there  are  several  cases  m  the  year-books,  of  actions  of 
trespass  brought  against  a  mayor  and  commonalty,  in  which,  though  many  objections 
appear  to  have  been  taken  on  other  points,  none  appears  to  have  been  taken  to  the 
action  itself.    38  G.  3. 1 8.    8  H.  6. 1.    9  U.  6.  S6,    20  H.  6. 9.    4  H.  7. 15.    4  H.  7. 13. 
Bro. Corpor. 48.     45 E. 3. 23.     llH. 6. 11.  —  2.  And  accordingly,  it  has  recendv 
been  decided,  that  a  corporation  may  be  sued  by  a  tort  done  by  their  command. 
16  East,  6.  —  3.  The  case  therefore  in  which  it  was  decided,  that  a  refdepm  csaoxA 
be  maintained  against  a  corporation  aggre^te,  because  it  is  founded  on  ar  distress^ 
which  the  corporation  cannot  take  but  bv  its  bailifi^  seems  not  to  be  law.    Biwnl. 
175. — 4.  If  a  corporation  has  been  used  for  time  immemorial  to  repair  a  creek, 
that  creates  an  obligation  to  keep  it  in  repair,  and  an  action  may  be  maintained 
agsunst  the  corporation  for  not  repairing  it,  by  any  one  who  has  sustained  any  damaj^ 
from  its  not  being  in  a  state  of  repair.    Cowp.  86.    1  Kyd,  225.  —  5.  It  seems  likewise 
that  in  such  a  case  as  this,  or  where  a  corporation  is  bound  to  keep  a  bridge  or  a  high- 
way in  repair,  an  indictment  will  lie  against  it  for  not  repairing.   It  is,  ind^d,  reported 
to  have  been  said  by  Lord  Chief  Justice  Holt,  (12  Moo.  559.)  that  '  a  corporation  b 
hot  indictable,  but  the  particular  members  of  it  are;'  it  seems,  however,  that  this  caa 
apply  only  to  the  case  of  a  crime  or  misdemeanour,  and  thai  an  indictment  may  lie 
amnst  a  corporation,  in  the  cases  mentioned,  as  well  as  against  a  county  or  pariah. 
iJKyd,  226.    Dogherty*8  Crown  Circuit  Assistant,  398. 

(«)  1 .  I  apprehend,  says  Mr.  Kyd,  that  in  the  business  of  corporations,  as  well  as  in 
every  other  case,  there  can  be  no  election  at  all,  unless  there  be  a  candidate  or  candi- 
dates ;  and  in  the  case  of  the  election  of  a  mayor  or  other  head-officer  on  the  charter- 
day,  or  in  the  case  of  an  election  of  an  alderman  by  the  wardmote,  as  in  the  dty  of 
London,  or  where  the  electors  are  commanded  by  mandamm  to' elect  any  officer  vmC« 
ever  of  a  corporation,  "  the  electors  must  proceed  to  an  election,  because  th^  cannot 
stop  for  tliat  day,  or  defer  it  to  another  tune."    The  only  case  to  which  this  distinct 

tion 
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bers ;  (x)  as,  a  mayor,  or  bailifis,  aldermen,  &c.  tliough  no  power  be 
given  by  the  charter.  Dub.  12  Co.  121.  Ace.  per  2  J.  iRol.  514*. 
1.5.  D.  Ca.  Pari.  45. 

And 


tion  can  apply,  appears  to  me  to  be.that  of  a  mere  voluntary  election  on  a  i)ye-day,  to 
fill  up  a  vacancy  which  might,  at  the  discj^etion  of  the  electors,  be  filled  up  at  uny 
time.     2Kyd,  19.  —  2.  It  has  been  remarked,  '*  that  in  corporations  by  prescription, 
die  time  and  manner  of  election,  and  the  qualifications,  both  of  the  electors  and  of  the 
persons  capable  of  being  elected,  depend  principally  on  custom ;  and  in  corporations 
oy  charter,  on  the  provisions  of  the  charter."    This  qualification  of  the  proposition 
was  introduced  with  a  view  to  the  inherent  power  whicn  corporations  have  with  re- 
spect to  the  regulation  of  their  internal  concerns ;  for,  though  it  be  true  that  all  these 
circumstances  depend  principally  on  custom  or  charter ;  yet  so  far  as  may  be  consistent 
with  the  constitution  of  the  corporation,  whether  by  charter  or  prescription,  these  may 
be  regulated  by  bye4aw8.    2Kyd,20.  —  3.  With  respect  to  the  quaufications  of  the 
electors  and  or  the  eligible,  it  has  been  had  down  as  a  general  proposition,  that  a  bye- 
law  may  limit  the  number  of  the  former,  but  not  the  number  of  the  latter ;  because  a 
fimitation  of  the  number  of  electors  umds  to  prevent  the  confusion  naturally  attend- 
ant on  popular  elections ;  a  reason  which  does  not  in  so  great  a  degree  apply  to  the 
case  of  the  eligible ;  but  neither  branch  of  this  proposition  b  to  be  taken  in  the  full 
extent  of  the  words  in  which  it  is  expressed ;  for  neither  is  every  bye-law  good  which 
limits  the  number  of  electors,  nor  every  bye-law  bad  which  limits  that  of  the  eligible. 
9Kyd,24. — 4.  With  respect  to  the  latter,  though  a  bye-law  would  be  void,  which 
should  require  an  additional  qualificadon  bevond  those  required  by  the  constitution  of 
the  corporation,  or  which  should  transfer  the  ri^ht  of  being  elected  from  a  more  nu- 
merous body,  to  a  body  of  a  more  select  description ;  yet  a  bye-law,  requiring  the  no- 
mination of  a  particular  number  of  candidates,  out  of  the  whole  number  of  the  persons 
eligible,  and  that  the  election  should  be  of  one  of  the  candidates  so  nominated,  would 
be  good.    Salk.  190.    Str.  314.  —  5.  But  where  it  app^ed  that  the  diarter  directed 
the  election  to  be  made  out  of  four  persons  to  be  nominated  out  of  the  burgesses  or 
inhabitants  at  large,  and  that  a  bye-law  made  by  the  idayor  and  aldermen  directed  it 
to  be  made  out  of  four  persons  to  be  nominated  out  of  tne  aldermen,  or  of  whom  one 
at  least  should  be  an  alderman ;  the  court  of  king's  bench  held  this  bye-law  to  be  void, 
and  on  a  writ  of  error  the  House  of  Lords  a£Ermed  the  judgment.     3  Burr.  1855.  — 
6.  With  respect  to  the  electors,  though  a  bye-law  restraining  their  number  may  be 
|;ood,  yet  that  restraint  must  be  within  certain  limitations.    It  candot  strike  off*  an 
mtegral  part  of  the  electors;  nor  transfer  the  right  of  election  from  the  body  at  lai^e 
to  a  select  number  independent  of  that  body ;  nor  impose  a  qualification  inconsistent 
with  the  charter,  or  unconnected  with  their  corporate  character.    4  Rep.  78.    Jenk. 
^75.  —  7.  The  case  in  which  the  general  proposition  was  established,  "  that  the  num- 
ber of  electors  may  be  restrained  by  a  bye-law;  but  that  a  bye4aw  cannot  narrow  the 
number  of  the  persons  out  of  whom  the  election  is  to  be  made,"  is  cited  in  3  Burr.  1833. 
2  Kyd,  28.    The  case  in  which  it  was  finally  decided,  that  a  bye-law  cannot  exclude 
an  mtegral  part  of  the  electors,  nor  impose  a  qualification  inconsistent  with  the  char- 
ter, or  unconnected  with  their  corporate  character,  was  in  3  Burr.  1827.     2Kyd,29. 
—  8.  Where,  by  custom  Dr  by  charter,  a  particular  day  was  appointed  for  the  election 
of  a  magistrate,  by  common-law  the  election  must  have  been  on  that  precise  day ;  and 
in  the  case  of  a  custom,  if  the  plaintiff  in  a  declaration  for  a  false  return  to  a  mandamut, 
had  laid  the  day  of  his  election  right,  but  at  the  trial  had  proved  it  to  have  been  on  a  differ- 
ent day,  he  would  have  failed  in  his  action,  because  he  did  not  bring  his  election  within 
the  custom ;  but  if  he  had  laid  a  wrong  day  in  the  declaration,  andproved  an  election 
on  the  ngibt  diry,  he  would  have  maintained  his  action ;  provided  the  day  laid  in  the 
declaration  had  been  before  the  action  brought,  because  the  day  laid  was  not  materisd 
to  the  custom.    Garth.  228.    2  Kyd,31. 

(jr)  1.  A  person  who  is  already  in  possession  of  one  office,  is  not,  for  that  reason, 
ifisqualified  to  be  elected  to  anothe^  whether  the  two  offices  be  incompatible  or 
not;  if  they  be  not  incompatible,  they  may  of  course  be  held  together;  if  they  be 
incompatible,  the  election  or  appointment  to  the  second,  and  acceptance  by  the  party 
electea  or  appointed,  vacates  the  first.  lKyd,369. — 2.  The  rule  b  general.  Thus, 
if  a  judge  of  tne  common  pleas  be  appointed  a  judge  of  the  king's  bench,  this  vacates 
the  office  of  jnd^  of  the  common  pleas;  because  it  is  part  of  the  business  of  the 
oht  to  correct  the  errors  of  the  other;  so  if  the  king's  remembrancer  in  the  ex- 
chequeflje  appointed  abaroti  in  the  same  court,  the  first  office  b  void,  because  a  man 
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And  therefore  an  affirmative  authority  by  charter  does  not  take  away 
the  incident  power  to  choose :  as,  if  a  charter  says,  that  after  ( y)  death, 
removal,  &c.  they  may  chuse  anotlier  withia  8  days ;  if  the  election 
be  not  within  8  days,  they  may  chuse  afterwards.  R.  per  2  J.  1  RoL 
514.  1.  5. 

If  the  charter  says,  the  mayor  shall  summons  court,  &c.  and  he  re- 
fuses, it  may  be  done  witliout  him.     Semb.  3  Mod.  13. 

So,  though  the  charter  says,  the  commonalty  shall  chuse,  which  im- 
ports all  the  commons ;  yet  an  election  by  the  {a)  major  part  is  good. 
R.  1  RoL514. 1.10.(6) 

And  by  usage,  a  select  number  (r),  called  the  common  coun- 
cil, 

cannot  be  a  judse  and  a  minister  in  the  same  point.    Poph.  28»29.  —  9.  So,  if  a  town- 
clerk  be  electecT  mayor,  in  a  corporation  where  the  mayor  holds  a  court  of  record,  and 
the  town  clerk  is  a  minister  of  the  court,  if  he  accept  the  office  of  mayor,  the  place  of 
town-clerk  is  ipto facto  void.      1 1^.305.    S  Keb.  92.     1  Kyd,.570. —  4.  And  there  ia 
no  distinction  between  the  case  where  an  inferior  officer  b  appointed  or  elected  to  a 
Superior  office,  and  tliat  where  a  superior  officer  is  appointed  or  elected  to  an  inferior, 
omce.  —  5.  Thus,  if  a  judge  of  the  king's  bensh  accept  of  an  appointment  to  the  place. 
6f  judge  of  the  common  pteas,  which  has  sometimes  been  the  case,  this  vacates  the 
place  of  judge  of  the  king's  bench. «—  6.  The  greater  number  of  the  cases  that  have 
occurrecf  on  this  subject  have,  indeed,  been  of  mferior  officers  appointed  or  elected  to 
superior  offices;  but  in  the  decisioiv  no  distinction  has  been  made  between  the  two' 
classes.     1  Kyd,  370. —  7.  Whether  one  office  in  a  corporation  be  incompatible  with 
another,  depends  entirely  on  the  constitution  of  the  corporation  in  which  the  question 
arises,  whether  it  be  a  corporation  by  prescription  or  by  charter ;  as  if  the  king  by  his^. 
charter  were  to  say  there  should  be  a  mayor,  twentv-four  jurats,  and  a  town-derk,  the 
corporation,  by  their  own  act,  could  not  reduce  the  number  by  consolidating  two  of 
these  office^,  TOcause  the  corporate  body  would  then  consist  of  twenty-six  distinct 
ikiembers.     1  Kyd,  373, 

{y)  There  cannot  properly  "be  any  election  to  an  office  which  is  not  actually  vacant ; 
though  it  mf^  be  a  practice  in  some  places  to  choose  a  person  before-hand,  which  may 
be  c^ed  an  inceptive  election,  and  on  the  death  of  the  predecessor,  to  admit  the  per- . 
son  before  nominated,  which  completes  the  election ;  but  such  an  inceptive  election  is 
not  binding  on  the  electors ;  and  when  the  vacancy  really  happens,  they  may  elect  ano- 
ther.   Skin.  45.     2  Kyd,  5. 

(a)  Where  a  candidate  is  prQposed  in  a  corporate  meeting,  duly  assembled,  and  a 
majority  of  the  persons  assembled  protest  agahist  any  election,  and  do  not  propose  any 
other  candidate,  the  minority  may  elect  the  candidate  proposed.  2  Kyd,  12.  2  Burr. 
1017. 

{f>\  Where  the  number  of  electors  is  indefinite,  and  some  persons  who  are  uxi- 
quahfiedto  vote  in  the  election,  on  the  want  of  qualincatioi^  being  discovered,  it  would 
seem  that  the  bad  votes  ought  to  be  rejected,  and  the  election  to  be  decided  according 
to  the  majority  of  good  votes.    It  seems  likewise  that  when,  b^  the  constitution  of. 
the  corporation,  the  candidates  to  be  put  in  nomination  are  not  limited  to  a  particular . 
number ;  if  some  be  qualified  and  some  unqualified,  and  some  of  both  kinds  be  chosen^ 
the  election  is  good  as  to  those  who  are  qualified,  and  void  only  as  to  the  others.    But 
where,  by  the  constitution,  the  ntunber  of  electors  is  limited,  and  in  that  limited  num- 
ber there  are  some  who  vote  without  being  qualified,  it  would  seem,  fi*om  the  reason  of  • 
the  thing,  that  the  election  is  void  for  the  whole,  unless  there  be  so  manj'  good  votes  , 
for  the  candidates  chosen,  as  would  constitute  a  majority  of  the  whole  limited  number. 
Where  the  number  of  candidates  is  limited,  there  seems  still  stronger  reason  why  the  , 
election  should  be  void  for  the  whole,  where  there  are  unqualified  candidates,  even  if 
none  of  the  latter  be  chosen ;  for,  perhaps,  had  there  been  no  unqualified  candidates, 
others  mij^ht  have  been  chosen  in  preference  even  to  those  of  the  candidates  who  were 
duly  qualified.    2  Kyd,  7,  8. 

(c)  1.  In  corporations  consisting  of  a  small  number  of  members  without  a  head,  there 
is  usually  tio  distinction  of  rank,  biit  all  are  equal  in  rights,  privileges,  and  authority. 
1  Kyd,  320. — 2.  In  small  corporations,  too,  which  have  a  head,  such  as  dean  i&d  chap- 
ter, thete  is  generally  no  other  distinction  of  rank  but  that  .between  the  head  and  the  . 
body  at  l^ge,  all  the  members  of  the  latter  b^ng  ^ual  and  co-ordinate.  Ibid.-^3.  In 
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cil  {d),  shall  choose ;  for  there  shall  be  intended  an  ancient  ordinance 
for  it.     R.  4  Co.  77.  {e) 

1£  the  charter  says,  the  commonalty  shall  chuse,  and  by  a  subse- 
quent charter,  the  mayor  and  aldermen,  an  usage  to  chuse  according 
to  the  new  charter  is  good :  for  it  is  evidence  of  the  consent  of  the 
corporation  to  take  it  as  a  grant  of  a  new  privilege,  and  not  as  a  con- 
firmation of  the  former.  K.  per  2  J,  Eyre  cont  U  Sal.  168.  (/) 
'  So,  if  the  charter  says,  the  burgesses  (g)  shall  chuse  a  mayor  de 
seipsiSf  by  ancient  constitutions  and  usage  the  election  of  one,  out  of 
two  whom  the  common  council  shall  propose  shall  be  good.  R.  1* 
'Sal.  190.  (A) 

(F21.) 
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corporations  whose  members  are  more  numerous,  and  whose  concerns  are  more  com- 
plicated, there  are  usually  some  select  bodies,  which  necessarily  give  rise  to  a  distinction 
and  gradation  of  ranks.  Thus,  in  corporate  towns,  d:e  common  freemen,  forming  the 
great  mass  of  the  corporation,  may  be  said  to  compose  one  rank,  the  livery  in  the 
city  of  London  another,  and  in  the  greater  number  of  cities  mid  towns,  the  common* 
council-men  and  aldermen,  or  some  equivalent  descriptions,  two  others.  1  Kyd,  321.— 
4.  The  common  freemen  have,  in  general,  only  the  right  of  exercising  their  trade 
within  the  town,  and  enjoying  the  common  privileges  and  franchises  of  the  corporation, 
though  sometimes  the  right  of  voting  in  elections.  Ibid. — 5.  The  livery  are  a  select 
body,  whose  principal  privilege  is  that  of  forming  some  of  the  electoral  assemblies  of  the 
corporation.  Ibid. — 6.  The  common-coundl-men  have  a  more  immediate  concern  in 
the  government,  sometimes  forming  a  constituent  part  of  the  legislative  body,  which  is 
the  case  in  London,  and  sometimes  only  a  part  of  tne  general  executive  council.  Ibid.— 
7.  The  aldermen  are  still  more  select,  forming  what  may  be  called  the  privy  council  of 
the  coiporation,  and  in  general,  also^  a  part  of  the  common  council,    loid. 

{d)  In  the  corporate  companies  of  towns  there  are  generally  two  ranks,  the  common 
freemen  of  the  company,  and  some  select  bod^  who  form  the  governing  part.  There 
is  likewise  an  intermediate  rank,  as  the  fivery  m  several  of  the  compames  of  London. 
The  common  freemen  have  an  inchoate  right  to  have  the  freedom  ot  the  dty  at  large ; 
and  from  them  the  livery  are  nominated.  Tlie  livery  are  the  representatives  of  the 
company  in  matters  concerning  the  city;  they  elect  the  members  of  parliament,  and 
compose  the  common  halls;  from  them,  too,  the  court  of  assistants  is  taken.  1  Kyd,  329. 
'  (e)  The  privilege  of  election  may  be  in  one  body,  and  the  privile^  of  approbation 
in  another ;  tiius  the  privilege  of  election  to  the  office  of  alderman  m  London  and  in 
Norwich  is  in  the  ward,  and  that  of  approbation  in  the  mayor  and  aldermen :  but  if 
the  mayor  and  aldermen  reject,  without  reason,  one  chosen  by  the  ward,  a  peremptory 
vtandamuM  will  be  granted  to  admit  him.    S  Salk.  4J6.    2  Kyd,  6. 

{/)  If  the  election  of  a  particular  officer  be,  by  andent  cnarter,  vested  in  one  body, 
a  sabseoueBt  one  cannot  of  itself  alter  the  mode  of  election :  but  if  the  subsequent 
charter  De  accqited  by  the  corporation  at  large,  or  if  they  acquiesce  under  it,  and  act 
in  conformity  to  it,  which  is  evidence  of  acceptance,  the  latter  mode  of  election  is 
vaKd.    Skin.  574.    2  Kyd,  6 

'    '  bur- 

175. 

812. 

— *5.  Yet  the  term  '  capital  bui^gess*'  is  sometimes  equivalent  to  common-council-man, 

properly  so  called,  and  sometimes  includes  tiie  mayor,  aldermen^  and  common-council? 

men.     1  Kvd,  325.  « 

{h'S  1.  When  a  corporate  act  is  to  be  done,  not  on  a  charter  day,  and  by  a  select 
numoer,  all  the  members  who,  by  the  constitution  of  the  corporation,  compose  the 
assembly,  except  those  who  have  absolutely  deserted.thetown,  should  have  notice  that 
sach  particular  assembly  b  to  be  held  for  the  purpose  of  doing  some'  corporate  aqt, 
though  it  be  not  in  general  necessarv  that  the  particular  business  should  be  specified. 
And  where  there  are  different  assemblies  in  a  corporation  with  distinct  powers,  and  all 
the  members  of  the  smaller  assembly  are  members  of  the  more  numerous ;  if  the  more 
numerous  assembly  be  summoned  to  meet  to  exercise  the  powers  lodged  in  them,  those 
who  are  members  of  the  smaller  assembly  cannot  separate  from  the  rest,  and  exercise 
their  distinct  powers  :  but  there  must  be  a  summons  for  that  purpose  of  the  smaller 
assembly  by  itself.    Sir.  585.     1  Kyd,  430. — 2.  In  one  place  it  is  said,  **  that  if  all  be 
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But  regularly,  the  election  ought  to  be  conformable  to  the  charter; 
and  therefore,  if  the  charter  says,  the  mayor  and  aldermen  shall 
chuse,  an  election  by  the  aldermen,  without  the  presence  of  the  mayor 
or  his  deputy,  is  bad.     R.  1  Rol.  514. 1.  20.  (f) 

If  a  charter  says,  that  upon  such  a  day  they  shall  chuse  annually ; 
they  cannot  chuse  after  the  day,  except  upon  death  or  removal,  though 
a  mandamus  be  granted  for  an  election.     R.  2  Mod.  Ca.  1 12. 1 29.  {k) 

By 


present,  though  by  accident,  and  mthout  notice,  their  acts,  done  by  unanimous  con- 
sent, will  be  TOod ;  but  that  the  acts  of  a  majority  present  bv  accident  will  not  be  bind* 
ing."  B.  R.  H.  151.  1  Kyd,  434.-3.  In  another  it  is  sua,  *^  that  wherever  notice  is* 
given  for  one  particular  business  only,  no  other  business  can  be  transacted,  unless  the 
whole  body  be  present,  and  everyone  consent:"  which  implies,  that  if  all  be  present  and 
consent,  their  acts  will  be  good.  1  Ryd,  434.  1  Barnard.  80. — 4.  This  proposition,  *^  that  If 
all  be  present  by  accident,  or  in  consequence  of  a  summons  to  attend  on  one  particular 
business,  the  acts  done  by  upanimous  consent  will  be  good,"  receives  some  counte- 
nance from  what  fell  from  the  court  in  the  case  of  Sir  Christopher  Mu^rave  against 
the  Mayor  of  Appleby.  Ld.  Kaym.  1358.  Str.  584.  iKyd,  434. — 5.  Where  a  sum- 
mons is  necessary,  it  is  not  sufficient  that  the  usual  and  general  orders  be  given  to  the 
summoning  officer;  the  latter  must  actually  do  every  thing  he  possibly  can  to  summon 
all  the  members  of  the  select  body.  B.  R.  H.  147.  1  Ky^  436.  —  6.  It  has  been  said, 
that  though  the  assemblv  of  a  select  number  held  not  on  a  charter  day  be  irregular, 
unless  every  member  wkhin  reach  of  summons  be  actually  summoned,  yet  that  in  the 
summons  it  is  not  necessary  to  specify  any  particular  act.  Str.  386.-7.  However  well 
founded  this  may  be,  as  applied  to  the  ordinary  business  of  the  corporation,  it  seems 
that  in  the  case  of  an  amotion  of  a  corporator,  a  general  summons  to  every  member 
is  not  sufficient;  but  that  it  is  necessary  to  mention,  that  it  is  intended  to  consider  the 
question  of  removing  the  particular  person ;  perhaps  even  that  will  not  be  suffident, 
but  it  may  be  necessary  to  state  the  cause  of  his  intended  amotion.  This,  however,  does 
not  appear  toi)e  fully  settled,  for  in  the  cases  where  the  amotion  of  members  has  been 
held  Irregular  for  want  of  proper  summons,  the  determination  has  generally  proceeded 
on  the  circumstance  of  there  having  been  no  summons  at  all.  1  Kyd,  439. — 8.  All  the 
cases  hitherto  mentioned,  have  been  of  the  meeting  on  a  day  not  prescribed  by  the 
charter  or  constitution  of  the  corporation,  and  of  a  sdect  body;  but  tnis  case  will  shew 
that  a  summons  is  equally  necessary  to  constitute  a  regular  meeting,  at  least  for  the 
purpose  of  removing  a  corporator,  where  that  power  u  exercised  by  the  whole  cor- 
poration. 2  Burr.  738. — 9.  In  all  the  cases  it  seems  imptied,  that  a  summons  is  not  ne- 
cessary where  a  member  is  not  resident  within  the  town :  in  the  case  of  Grimes  it  was 
expressly  so  determined.  5  Burr.  2601.  1  Kvd,  443.— 10.  And  it  is  laid  down  as  a 
general  rule,  that  where  there  is  a  usual  methoa  of  notice,  that  cannot  be  dispensed  with, 
though  there  be  an  actual  summons  of  all  the  members,  and  that  where  that  usual 
method  is  not  observed,  no  act  is  good  to  which  all  who  have  a  right  to  notice,  do 
not  unanimouidy  agree  on  being  all  actually  summoned.    5  Burr.  2682. 

(t)  Where  a  corporate  assembly  is  duly  summoned,  and  the  members  met,  the  next 
requisite  is,  that  tne  proper  person  preside;  unless  this  be  observed,  there  are  many 
acts  which  will  be  void.     1  Kyd,  451. 

{k)  1 .  By  the  statute  of  1 1  Geo.  1 .  c.  4.,  after  reciting,  **  that  in  many  cities,  borough 
and  towns  corporate,  the  election  of  the  mayor,  bailiff  or  bailiffi,  or  other  chief  o£^^ 
or  officers,  was  by  cluirter,  or  ancient  usi^e,  confined  to  a  particular  day  or  time,  with- 
out any  provision  how  to  act  or  proceed,  m  case  no  election  were  then  made ;  and  that  it 
frequently  happened,  that  by  charter  or  usage,  particular  acts  were  required  to  be  done  at 
cerUun  times,  m  order  to  complete  such  elections,  and  that  by  the  contrivance  or  default 
of  the  person  or  persons  who  ought  to  hold  the  court,  or  preside  in  the  assembly  where 
■uch  elections  were  to  be  made,  or  such  acts  to  be  done,  or  by  accident,  it  had  some- 
times happened,  and  might  freouently  do  so,  that  no  courts  or  assemblies  had  been 
held,  or  elections  made,  or  sucn  acts  done  within  the  time  fixed  for  that  purpose ;  in 
whic^  cases,  if  elections  of  such  officers  could  not  afterwards  be  made  or  completed, 
or  if  in  consequence  of  such  omission  the  corporation  should  be  dissolved,  great  mis- 
chiefs might  ensue :"  it  was  enacted,  ^  that  if  in  any  city,  borough,  or  town  corporate, 
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no  decdon  shoald  be  made  of  the  mayor,  baififf  or  beHifis,  or  other  chief  officer  or 
officers  of  such  city,  borough,  or  town  corporate  on  the  day  or  within  the  time  ap- 
pouited  by  charter  or  usage  for  such  election,  or  such  election  beinc  made,  should  after* 
wards  become  Yoid,  wheUier  such  omistton  or  avoidance  should  happen  through  the 
default  of  the  officer  or  officers  who  ought  to  hold  the  court,  or  preside  where  such 
election  was  to  be  made,  or  br  any  accident  or  other  means  whatever,  the  corporation 
should  not  thereby  be  deemed  or  taken  to  be  dissolved,  or  disabled  from  electms  such 
officer  or  officers  for  the  future;  but  that  in  any  case  where  no  election  should  be 
made  as  aforesaic^  it  should  and  might  be  lawful  for  the  members  or  persons  of 
rach  city,  borough,  or  corporation  who  had  right  to  vote  or  be  present  at,  or  to  do  any 
other  act  necessary  to  be  done,  in  order  to  or  for  the  completing  of  such  election,  and 
they  or  such  of  them  as  should  not  be  hindered  by  any  reasonable  impediment  or  ex- 
cuse, were  thereby  required,  respectively,  to  meet  or  assemble  together  in  the  town- 
hall,  or  other  usual  place  of  meetmg  for  making  such  election  within  such  city,  borough, 
or  town  corporate,  on  the  day  next  afler  the  expiration  of  the  time  within  which  such 
dection  ounit  to  have  been  made,  unless  such  a  day.  should  happen  to  be  Sunday,  and 
then  upon  uie  Monday  following,  between  the  hours  of  ten  in  the  morning  and  two  i|i 
the  afternoon  of  the  same  day;  and  that  the  members  of  persons  having  right  to  vote 
at,  or  to  do  anv  other  act  necessary  to  be  done  in  order  to  such  election,  or  such  of 
them  as  shoulci  be  so  assembled  or  met  togedier,  should  forthwith  proceed  to  the 
election  of  a  mayor,  bailiff  or  bailiffi,  or  other  chief  officer  or  officers  for  such  city, 
borough,  or  corporation,  and  to  do  every  act  necessary  to  be  done,  in  order  to  or  for  the 
completing  of  such  election  in  such  manner  as  was  usual  in,  or  in  order  to  the  election 
of  such  officer  or  officers,  on  the  day  or  .within  the  time  appointed  by  charter  or  usage 
for  such  election ;  and  that  in  case  upon  such  day  of  meeting,  thereby  appointed  for 
such  election,  the  mayor,  bailiff  or  baiuffi,  or  other  proper  officer  or  officers,  who  ought 
to  have  held  the  court,  or  presided  at  the  assembly  tor  such  election,  or  doing  any  other 
act  necessanr  to  be  done  in  order  to  such  election,  if  the  same  had  been  made  or  done 
on  the  day  fixed,  or  within  the  time  limited  by  charter  or  usage  for  that  purpose,  should 
1^  absent,  then  such  other  person  having  aright  to  vote,  being  the  nearest  then  present 
in  place'or  office  to  the  person  or  persons  so  absenting  himself  or  themselves,  should 
hold  the  court  or  preside  in  the  assembly,  and  should  have  the  same  power  and  au- 
thority in  all  respects  therein,  as  the  mayor,  bailiff  or  bailiffi,  or  other  chief  officer  or 
officers  of  the  same  city,  borough,  or  town  corporate,  at  aay  court  or  assembly  for  the 
dection  of  officers  for  such  place,  or  for  doing  any  other  act  necessary  to.be  done  in 
order  to  such  election." — 2.  **  Provided  always,  that  no  such  election,  nor  any  act 
done  in  order  thereunto,  should  be  valid,  unless  as  great  a  number  of  persons  having 
right  to  be  present  at  and  vote  therein,  should  be  present  at  the  assembly  holden  for 
soch  purpose,  and  concur  therein,  as  would  respectively  have  been  necessary  to  be 
present,  and  concur  in  such  dection  or  act  in  case  the  same  had  been  made  or  done 
i^n  the  day  or  within  the  time  appointed  for  that  purpose  by  the  charter  or  usage  of 
snch  dty,  boroudi,  or  corporation,  saving  only  that  the  presence  of  the  mayor,  bailiff 
or  bailira,  or  otner  chief  officer  or  officers  who  ought  to  preside  should  not  be  neces- 
sary.*'— 3.  And  it  was  further  enacted,  *'  that  if  any  mayor,  bailiff  or  bailiffi;,  or  other 
duef  officer  or  officers  of  any  dty,  boroufih,  br  town  corporate,  should  voluntarily 
absent  himsdf  or  themselves  from,  or  knowmgly  and  designedly  prevent  or  hinder  the 
election  of  any  other  mayor,  baili^  or  other  chief  officer  in  the  same  dty,  borough,  or 
town  corporate,  upon  the  day  or  within  the  dme  appointed  by  charter  or  andent 
usage  for  such  election,  the  person  or  persons  so  ofienoing,  bdne  thereof  lawfully  con- 
victed, should,  for  eveiy  sucli  offence,  suffer  imprisonment  for  the  space  of  six  months 
without  bail  or  mainprue,  and  should  be  for  ever  disabled  to  take,  hold,  or  exercise 
any  officcvbdon^^  to  the  same  dty,  borough,  or  corporation." — 4.  And  it  was  further 
enacted,  **  that  if  it  should  happen  that  no  dection  should  be  made  of  the  mayor, 
bailiff  or  bailifil,  or  other  chief  officer  or  officers  of  any  dty,  borough,  or  town  corpo- 
rate, on  the  day  or  within  the  tune  appointed  by  charter  or  usage  for  duit  purpose,  and 
that  no  dection  of  such  officer  or  officers  should  be  made  pursuant  to  tne  oirections 
before  prescribed,  or  such  dection  oeing  made,  should  aftterwards  become  void,  in  every 
sacfa  case  it  should  and  mi^t  be  lawful  for  his  majest}''s  court  of  king's  bench,  on 
motion  to  be  made  in  the  said  court,  to  award  a  writ  or  writs  of  mandoifttii,  rehiring 
the  members  or  persons  of  such  dty,  boroug^,  or  town  corporate,  having  a  nght  to 
vote  at,  or  to  do  any  other  act  necessary  to  be  done  in  order  to  such  dection  respec- 
tively, to  assemble  tiiemselves  on  a  day  and  at  a  time  to  be  prefixed  in  such  wnt  or 
writs,  and  to  proceed  to  the  dection  of  a  mayor,  bailiff  or  bailifi,  or  other  chief  officer 
or  officers,  as  the  case  should  require,  and  to  do  every  act  necessary  to  be  done  in  order 
to  such  election,  or  lo  signify  to  the  said  court  gooi  cause  to  the  contrary,  aud  there- 
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upon  to  caiue  fuch  proeeediM  to  be  had  and  made,  m  m  any  odber  cMei  of  writs  of 
mamUnmu  granted  1^  the  laid  court  for  dection  ofofiicen  of  cor|Mrations;  and  of  the 
day  imd  time  appointed  in  and  by  ndi  wiH  or  writs  of  sioiidMiit  for  boU^ 
frahk,  put^  notice  in  writing  dion^ 

be  affixed  m  the  market  place  or  some  other  public  pbce  within  loch  dty,  boioarii,  or 
towncorporate^by  the  ipace  of  six  days  before  the  day  so  i^ipointed;  and  nch  officer 
or  other  person  reapectiyely  should  prende  in  such  aisembly ,  as  ought  to  have  presided 
at  the  election  of  wch  mayor,  bailiff  or  bailiifi,  or  other  chief  officer  or  officers,  or  at 
the  domg  any  other  act  neccMary  to  be  done  m  order  to  sudi  dection,  in  ca«  the  same 
bad  bcen^made  or  done  on  the  day  m  the  former  part  of  the  act  prescribed  for  that 
P^^'P^Ti'  And  aftel- reciting  **  that  m  certam  boroudis  and  towns  coiporate,  the 
iwyoi^  baihff  or  bailiffii,  or  other  chief  officer  or  officers,  was  or  were  to  be  nominatod, 
elected,  or  iworn  at  a  court  leet,  or  riew  of  frankpledge,  or  some  other  court,  and 
that  by  reason  of  the  contrivance  or  default  of  the  lord  or  his  steward,  or  such  other 
officer  by  or  before  whom  such  court  ousfat  to  be  hdd,  in  not  holding  the  same,  or  by 
some  acadent  it  had  happened,  and  mi^t  thereafter  happen,  that  no  due  nomination, 
election,  or  sw^ng  of  such  mayor,  bmliff  or  bailiifi,  or  other  chief  officer  or  officen 
iTi^.^'  mi^t  be  hador  made,"  it  was  further  enacted,  "^  that  it  should  uid  might 
be  lawful  for  to  majesty's  court  of  king's  bench,  on  motion  to  be  made  in  the  said 
k^"^i?/^  u*  ^'^^^  mandamui,  requiring  the  lord  or  his  steward  or  other  officer, 
by  or  before  whom  such  court  ought  to  be  hdd,  to  hold  or  cause  to  be  holden,  such 
court  leet  or  other  court,  and  to  do  every  other  act  necessary  to  be  done  by  Inm  in 
order  to  such  nomination,  election  or  swearing,  at  such  day  and  time  as  should  be  for 
that  purpose  judged  proper  by  the  said  court  of  king's  bench,  and  should  be  appointed 
m  such  wnt,  or  to  si^ify  to  tbesdd  court  good  cause  to  the  contrary,  and  thereupon  to 
cause  nich  proceedings  to  be  had  and  made,  as  in  other  cases  of  writs  of  numdamuM 
pranted  by  the  said  court  for  holding  of  any  court;  and  of  the  day  and  tune  appointed 
in  and  by  any  such  writ  of  mamlamut  for  holding  such  court,  puWic  notice  in  writing 
should,  bv  such  person  as  the  said  court  of  kin^s  bench  should  appoint,  be  affixed  in  the 
iMrket  pla^,  or  some  other  public  place  within  such .  borough  or  town  corp<MrBte,  by 
the  space  of  six  davs  before  the  day  so  apixnnted:  and  that  where  a  nomination  of  per- 
sons, m  order  to  the  election  of  any  such  mayor,  bailiff  or  bailifi,  or  other  chief  offi- 
cer or  officers,  was  to  be  made  at  such  court  leet  or  other  court,  in  every  such  cas^ 
after  such  nomination  made,  all  and  every  other  act  and  acts  necessary  to  be  done  in 
order  to  such  dection,  should  be  had,  made,  and  done  at  such  assembly,  and  in  sQch 
ipanncr  and  form  as  the  same  ought  to  have  been  had,  made,  and  done,  in  case  such 
election  had  been  made  on  the  day  next  after  the  expiration  of  the  time  prescribed  for 
ijich  election  by  the  charter  usase  of  such  boroudi  or  corporation,  according  to  the 
directio^  before  mentioned  in  toe  act."— -6.  On  this  statute  it  has  been  frequentiy  de- 
termined, that  the  power  of  the  court  to  grant  a  numdamut  to  go  to  an  dection,  b  not 
confined  to  the  case  where  there  has  been  no  dection  at  all:  but  that  where  there  has 
be<^  an  election  in  point  of  fact,  yet,  if  from  the  drcumstances  Idd  before  the  court. 
It  shdl  appMr  dearly  that  the  election  cannot  be  supported,  a  numdamui  shall  issue : 
but  that  if  the  deetion  appear  doubtful,  no  mandamut  shall  issue,  till  the  penon  actually 
M^smg  the  office  be  ousted  by  judgment  in  quo  warranto.  Str.  100 J.  3  Burr.  1454. 
B.  R,  H,  178,  Str.  1 157.  Sayer,  211.  4  Burr.  2008.— 7.  It  is  no  objection,  that  the 
apph«tionis  not  made  within  the  year.  B.R.H.  178.— 8.  But  where  there  is  a  mayor 
or  other  officer  in  point  of  feet,  he  ought  to  be  made  a  party  to  the  rule  to  shew  cause 
why  a  mandamiti  should  not  issue  for  a  new  dection.  5  Burr.  1452. — 9.  On  the  third 
section  of  this  statute,  a  numdamui  will  lie,  commanding  the  (Hroper  penon  to  hold  a 
court  leet,  in  order  that  a  particular  person  may  be  presented  and  sworn' into  any  of 
i^  ^^^  within  the  intent  of  the  statute,  on  a  sugeestion  of  his  having  been  Ally, 
elected.  Andr.  279. — 10.  At  common  law,  when  the^y  appointed  bv  the  constitution 
of  a  corporation  for  the  dection  of  a  new  mayor,  was  tne  oay  on  which  the  old  went 
out  of  office,  the  latter  had  no  power  to  adjourn  the  dection  from  that  to  the  subse- 
quent day,  unless  he  had  a  power  of  holding  over;  and  if,  in  feet,  he  had  made  such 
an  adjournment  an  dection,  completed  at  the  adjourned  meetinjn,  would  have  been 
yoid  :^  but  this  inconvenience  seems  to  have  been  remedied  by  this  statate:  the  prin* 
apd  intent  of  it,  indeed,  was  certainly  to  enable  corporations  to  proceed  to  anentirdy 
new  dection ;  and  it  does  not  expn^sly  give  authority  to  the  mayor  to  adjourn  an 
election  begun  and  not  completed  on  the  charter  day;  but  the  words  of  it  seem 
general  enough  to^  comprehend  this  case,  and  the  court  will  make  a  liberal  constructioa 
of  them ;  as  the  inconyenience  arising  from  an  dection  not  completed  is  as  great 
as  that  arismg  from  a  totd  omission.  B.R.H.27.  2Kyd,44.— 11.  The  statute 
mentions  some  time  between  the  hoUrs  of  ten  in  the  morning  and  two  oLtke  aftemooo 
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By  the  St.  9  An.  fiO.  no  mayor,  bailiff,  or  other  officer,  who  should 
preside  at  an  ele^on,  and  return  members  to  parliament,  and  who 
ou^t  to  be  chosen  aimually,  when  he  hath  been  in  such  annual  oiBce 
for  one  whole  year,  shall  be  capable  of  being  chosen  into  the  same 
office  for  the  year  immediately  ensuing.  And  an  information  lies  if  he 
be.  (/)    2  Mod.  Ca.  ISS.  (»i) 

Yet  though  an  election  be  void,  a  corporate  act  by  an  officer  chosen 
who  officiates  in  &ct  shall  be,«>od ;  as  an  obligation  sealed  by  a  mayor 
defado.{n)     R.Lut519.     Vide  post  (F.  29.) 

(F22.)    Mayor,  orbailifis. 

The  mayor  (o)  or  chief  officer  of  a  corporation  has  not  any  more 

authority  llian  the  charter  gives  him.    D.  3  Mod.  12.  [p) 

And 

• 

as  the  time  of  meeting  for  an  election  to  be  made  according  to  the  provisions  of  it ; 
but  it  has  been  held,  that  this  b  Rectory  and  not  restnctive,  and  intended  only 
to  prevent  surprise  which  might  arise  from  b^pining  at  inconvenient  times ;  and  that, 
thcmore,  where  no  surprise  appears,  an  election  begun  or  continued  by  adjoummenty 
at  any  other  time,  is  good*    B.  R.  H.  27.    2  Kyd,  44. 

(/)  At  common  law,  where  by  charter  the  election  of  the  mayor  was  appointed  to  be 
on  a  particular  day,  and  also  gave  a  power  of  holding  over,  then  if  no  election  was 
made  on  the  charter  day,  there  could  be  no  election  on  any  subsequent  day  in  the  same 
year,  except  on  the  death  or  removal  of  the  mayor  in  being,  because  an  election  on 
any  other  day  was  not  accordmg  to  the  authority  given  by  the  charter :  and  this  statute 
of  queen  Anne  does  not  seem  to  have  made  any  alteration  in  the  common  law  in  this  ^ 
respect :  it  renders  void  the  rejection  of  the  same  person,  in  the  case  *'  where  his 
duty  b  to  pronde  at  the  election,  and  make  return  of  members  to  serve  in  parliament  ;'* 
and  it  inflicts  a  penalty  on  every  person  holding  over  by  means  of  his  own  wilful  and 
unlawful  act;  but  it  makes  no  provision  for  the  election  of  another  officer,  nor  does  it 
take  away  the  right  of  holding  over.    1  Kyd,  380.    8  Mod  1 1 1.  1 27. 

(in)  Pravious  to  which  statute,  where  there  was  a  clause  of  hol(&ng  over,  it  had  be- 
come  a  practice  with]  the  mayor  and  other  head  officers  of  corporations,  to  avoid  hold- 
ing an  dection  on  the  charter  day,  by  which  means  they  continued  in  office  for  several 
years  together.     1  Kyd,  379. 

(s)  1«  A  distinction  is  made  between  a  mere  usurper  and  an  officer  defactoi  an  usurper 
is  a  roan  who,  without  any  colour  of  election,  gets  possession  of  the  office  and  acts  in  it ; 
and  the  mere  circumstance  of  being  sworn  into  the  office  makes  no  difference;  but  to 
make  an  officer  defacto^  at  least  die  form  of  an  election  is  necessary,  (bough,  on  legal 
objections,  it  may  afterwards  be  overturned.  NptwithstancHng  this  distinction,  how- 
ever, in  point  of  form,  it  is  doubtful  whether  there  be  any  in  the  effect  1  Kyd,  451.  — 
2.  Some  acts,  it  is  admitted,  may  be  good,  if  done  by  a  mayor  defacto^  or  under  his 
authority ;  but  it  does  not  appear  whether  the  same  acts  would  be  good  if  done  by  a 
mere  usurper:  some  acts  are  certainly  void  if  done  by  an  usurper;  and  probably  so,  if 
done  by  a  mayor  de  facto,  1  Kyd,  451. —  5.  Those  acts  which  are  good  if  done  by  a 
mayor  defacto^  or  under  his  authority,  are  those  which  he  may  be  compelled  to  do  ia 
fiivour  of  a  person  who  has  a  precedent  right  to  have  them  done.  All  voluntary  acts, 
not  necessary  to  carry  on  Uie  business  of  the  coxporation,  seem  to  be  void,  whether  done 
hf  an  usurper  or  a  mayor  defacto^  or  under  the  authority  of  either:  some  necessary 
acta,  too,  are  certmnly  void  in  boUi  in  both  cases.  Andr.  116,  117.  B.R.H.  150. 
1  Kyd,  451. — 4.  Where  the  mayor's  presence  is  nece^sarv  at  a  corporate  assembly,  his 
departure  before  bunness  regularly  begun  be  concluded,  will  not  invalidate  that  particular 
business,  but  the  assembly  cannot  proceed  to  any  thing  else.    1  Barnard.  385.  ^ 

(o)  1.  By  the  provisions  of  some  charters,  the  mayor  or  other  chief  officer  is  elected 
for  a  year,  and  until  another  be  chosen ;  in  which  case,  if  no  successor  be  chosen  at  the 
end  of  the  year,  the  mayor  of  the  prckreding  year  u  said  to  be  over.  But  where  a  par- 
ticular day  is  appointed  for  the  election  of  a  successor,  which  is  generally  the  case,  and 
a  power  of  holding  over  is  not  expressly  given,  it  does  not  exist  by  implication.  Str.  394. 
JL  Kyd,  376. 

(p)  I.  If  the  king,  by  his  charter,  incorporate  a  town  by  the  name  of  mayor  and 
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And  therefore  {q\  if  the  charter  does  not  require  his  presence  in  the 
election  of  officers,  it  may  be  without  him.  (r)    D*  3  Mod.  13.  (t) 
Vide  London,  (C.) 

(F  23.)    Alderman. 

An  alderman  (/)  is  the  senior  in  years  or  prudence  in  a  city,  &c 
Lat23l. 

And  is  a  chief  officer  there  to  assist  ther mayor.     Lat  231. 
Vide  London,  (D). 

(F  24.)    Recorder. 

The  recorder  is  not  only  concerned  in  holding  the  courts  of  the  cor- 
poration, but  is  also  their  common  counciL     1  Vent.  145. 

And  therefore,  where  the  charter  requires  quod  sit  periius  in  legCj 


twelve  aldermeDy  they  will  not  have  any  power  as  coiuervaton  or  justices  of  the  peace 
without  an  express  clause  for  that  purpose:  they  can  neither  fine  nor  imprison,  and  if 
tbev  assume  fuch  authority,  it  will  be  an  usurpation.  3  Mod.  IS.  Ld.  RayoL  1050. — 
8.  It  is  for  this  reason  that  charters  usually  add  these  powers  by  express  words,  and 
make  the  mayor  or  aldermen  justices  of  peace  or  of  gaol  delivery ;  but  they  act  in  these 
rapar't'P*,  not  because  tfaev  are  mayor  or  aldermen,  but  because  by  the  charter  they 
are  expressly  annexed  to  their  respectiYe  offices;  and  the  union  of  distinct  powers  in 
one  person,  does  not  confound  bis  several  and  distinct  capacities.    1  Kyd,  327. 

{q)  Where  there  is  no  clause  enabling  the  niayor  expressly  to  hold  over,  that  power 
tt  not  incident  to  his  office :  in  thu  respect  he  difenfrom  those  officers  who  are  usually 
chosen  for  life,  but  may  be  directed  to  oe  chosen  annually;  for  in  this  case,  if  there  be 
Dd  election  at  the  end  of  the  year,  the  former  are  to  continue  till  others  be  chosen. 

(r)  1 .  The  powers  and  duties  of  the  mayor  or  other  head  officer  of  a  coporation,  depend 
in  general  on  the  provisions  of  the  charters,  or  prescriptive  usage  of  the  corporation,  or  the 
express  provisions  of  an  act  of  parliament.  1  Kyd,  324 . — 2.  It  is  commonly  one  of  his  duties, 
as  well  as  of  his  particular  privileges,  to  preside  at  the  corporate  assemblies ;  but  whether, 
in  a  corporation  by  charter,  this  be  necessarily  incident  to  his  office,  where  no  express 
provision  is  made  for  that  purpose,  htf,  says  Mr,  Kyd,  been  made  a  question,  though  I 
do  not  find  it  any  where  solemnly  decided ;  and  he  refers  to  3  Mod.  14.  1  Rol.  Abr.  514. 
2Ld.Raym.  1237. — 3.  Lord  Hardwicke  is  reported  to  have  said,  that  whenever  any 
business  is  to  be  done  by  a  particular  part  oiuy  of  a  corporation,  the  presence  of  the 
mayor  is  not  requisite  at  the  assembly ;  but  that  wherever  the  business  b  to  be  done  by 
the  whole  coiporation,  his  presence  is  indispensable.    2  Barnard.  370.    1  Kyd,  327. 

(#)  On  the  death  of  the  mayor,  or  during  the  vacation  of  the  office,  the  corporation 
can  do  no  corporate  act,  but  tnat  of  choosing  a  new  mayor.    21  Edw.  4.  58. 

(/)  1.  It  appears  that  in  ancient  times,  in  some  cities  and  towns  there  were  some  dis- 
tricts called  fudermanries,  over  each  of  which  an  alderman  presided,  so  that  the  al- 
derman was  properly  a  local  officer ;  and  this  u  the  case  at  this  day  in  the  city  of  Lon- 
don, and  in  some  other  places;  and  there  are  instances  of  an  aldermanry  beine 
hereditary  and  grantable,  and  actually  granted  over  like  any  other  inheritance.  1  Ky<^ 
322.  Madox,  firm.  Buig.  14. — 2.  It  appears,  likewise,  that  the  word  alderman  was 
used  as  the  name  of  the  &ad  of  a  company,  fraternity,  or  gild,  of  which  Madox  jj^es  se> 
vera!  instances,  firom  whence,  he  says,  it  came  to  be  used  as  the  name  of  a  chief  officer 
of  a  gildated  or  corporate  dty.  Ibid. — 3.  At  present,  it  seems  that  no  precise  invar 
riable  idea  is  attached  to  the  word  *  alderman,'  but  it  most  commonly  means  one  of  the 
diief  governors  of  the  corporation,  or  one  of  the  assistants  of  the  mayor,  or  other 
head;  and  from  the  body  ot  the  aldermen  the  mayor  is  frequently  chosen,  which  u  the 
case  in  the  city  of  London.  1  Kyd,  323.  Latca  231.  Palm.  454. — 3.  But  in  some 
other  places,  those  only  can  be  aldermen  who  have  oassed  the  office  of  mayor. 
iKyd,  323.  2Keb.  488.  iStr.  625. — 4.  Hie  office  ot  alderman  is  in  general  for 
life,  and  that  of  common-coundl-man  only  for  a  year;  but  there  are  instances  of  an 
alderman  being  for  a  year,  and  of  a  common-coundl-man  being  for  life.  1  Kyd,  323. 
Str.  625.    Ld.Kayin.  1564. 

he 
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lie  may  be  removed  for  gross  ^orance  in  the  law.  Semb.  I  Vent 
145.  {u) 

Or  for  unreasonable  absence,  to  the  detriment  of  thie  borough.  Semb. 
1  Vent.  145. 

Or  for  non-attendance  at  the  sessions,  upon  notice.     R.  Sal.  435. 

So,  if  he  be  chosen  during  pleasure,  he  may  be  removed  ad  libitum. 
Vide  post,  (F  82.) 

But  where  chosen  for  life,  or  (which  is  tantamount)  generally,  or 
quamdiu  bene  se  gesserit,  he  cannot  be  removed  without  cause. 

Vide  Ix>ndon,  (E.) 

(F  25.)    Common  pouncil. 

A  power  to  assemble  the  corporation  to  elect  and  to  advise^  and  assist 
the  corporation,  is  lodged  in  the  common  council. 

The  common  council  consists  of  persons  chosen  pursuant  to  the 
charter  for  that  purpose,  which  ought  to  be  observed.  Per  Att.  Gen. 
Quo  W.  32. 

Or  if  the  charter  be  silent,  all  the  corporation  who  assemble  makes 
the  common  council.     Per  Att.  Gen.  Quo  V^.  32. 

Or  by  ancient  usage,  a  select  number  mokes  the  common  council : 
for  there  shall  be  intended  an  ancient  cNrdinanoe,  now  lost,  which  di- 
rects it.     R.  4  Co.  77.  b. 

The  power  of  the  common  council  is  according  to  the  charter  or 
usage.     Per.  Pol.  Quo  W.  89. 

An  act  of  common  council,  pursuant  to  their  power,  hinds  the 
whole  corporation.  Per  Finch,  Quo  W.  18.  Per  Treby,  49.  Per  Att. 
Gen.  33.     Per  Pol.  89. 

But  the  court  does  not  take  notice  of  the  power  of  the  common 
council,  unless  it  be  shewn -upon  record.     Per  Pol.  Quo  W.  90. 

Vide  London,  (F.) 

(F  26.)    Liverjnman. 

The  office  of  a  liveryman  is  such  of  which  B.  R.  will  take  notice. 
1  SaL  349. 

And  he  may  be  bound  by  a  by-law.  Sue  to  all  incident  charges* 
I  Sal.  349.     Vide  By«^law,  (B  4.) 

(F  270    Town-clerk. 

The  office  of  town-derk  is  ministerial. 

And  therefore,  if  he  be  made  mayor,  &c.  who  is  the  judge  of  the 
court,  his  office  is  void ;  for  they  are  incompatible*  Semb.  but  not 
determined.     1  Sid.  305.    Vide  Officer,  (K  5.) 

So  if  he  be  made  alderman.     Dv.  332.  b.  in  marg.    Poph.  176. 

But  if  he  be  chosen  mayor,  alderman,  &c.  to  avoid  his  place  of 
town-derk,  he  may  be  restored  to  it  by  mandamus.    Noy,  78. 


(»)  1.  But  it  is  no  cause  to  remove  him  that  he  was  mistaken  in  a  single  instance, 
or  that  he  refases  to  give  a  positive  c^iiiiion,  or  to  advise  a  particular  part  of  the  cor- 

G ration,  for  his  duty  is  only  to  advise  the  whole  body,  and  in  a  reasonable  manner. 
LRaym.  193S. — S.  So  ageneral  ne^ect,or  refiisal  to  attend  theduty  of  such  an  office, 
u  a  reason  of  forfeiture.    4  Burr.  S04. 

A  town- 
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A  town-derk  inaj  be  diosen  doriiig  pleasure^  and  then  he  wiD  be 
removable  ad  libUum,    Vide  post,  (F  S2.) 

.   Or  fijr  life,  when  he  is  dioaen  generally,  or  quamdiu  u  bene  gesserit* 
1  Vent  82. 

And  then  he  cannot  be  removed,  except  for  good  caase;  as  for  ab- 
sence or  non-nser.    1  Sid.  14.    Vide  Condition,  (S  1,  2J) 

So  a  town-derk  may  be  chosen  in  reversion.  E^.  332.  in  maig. 
Poph.  176.    Noy.  78. 

(F  S8.)    Common   Burgess :  —  What  will  give  a  right  to 

freedom. 

A  right  to  freedom  (x)  in  a  corporation  accrues  by  charter,  or  pre- 
scription. (^) 

By  the  custom  of  London,  a  man  shall  be  free  by  birth,  by  service, 
or  by  the  election  of  a  court  of  aldermen  upon  a  fine.    8  Co.  126.  b.  (z) 

.    ■  '  ■  ■  T  ■   "  ■  ■  ■      ■  I  . 

(jr)  1.  A  freeman  of  a  town  diflers  from  an  inhabitant  in  tbisy  that  a  freeman  is  a 
member  of  the  coiporadon,  and  may  or  may  not  be  an  inhabitant  of  the  town ;  and  an 
inhalntant  is  so  called  (torn  the  circumstance  of  local  residence,  and  may  or  may  not  be 
a  membo"  of  the  corporation.  1  Kyd,321 .  —  2.  The  terms  *  citizen'  and  '  biu]^'  are 
generally  sponvmoas  mth^ freeman;'  but  sotaietimes  burgess  is  the  designation  of  a 
member  or  a  select  body,  distinct  frt>m  the  common  freeman ;  there  are  cases  in  which 
it  is  equivalent  to  common-coundl-man.    Ibid.  1  RoL  Rep.  555. 

(^)  1.  The  qualifications  requisite  for  members  or  officers  of  corporations,  depend  in 
general  on  the  constitution,  usage,  or  bye-laws  of  each  particular  corporation.  To 
entitle  a  man  to  be  admitted  to  the  freedom  of  a  corporate  town,  the  qudlificadons 
most  commonly  required  are,  that  the  person  claiming  to  be  admitted,  should  either  be 
the  son  of  a  freeman,  or  have  senred  an  apprenticeship  to  a  freeman ;  in  some  cases,  to 
have  married  a  freeman's  daughter  is  a  sufficient  tide;  and  in  many,  the  freedom  may 
be  obtained  by  purchase.  In  the  case  of  a  title  bjr  apprenticeship,  it  is  in  many  places 
tepressly  required,  that  the  master  of  the  apprentice  snould  have  been  resklent  within 
the  town  during  the  time  of  the  apprenticeship,  and  the  reason  of  the  thiiig  seems  to 
require  this  rmdence  without  any  express  provision ;  as  the  privilege  granted  to  the 
apprentice  is,  in  respect  of  the  benent  which  the  town  may  receive  from  his  service. 
It  frequentiy  happens,  too,  that  where  the  party  claims  by  apprenticeship,  birth,  or 
marriage ;  some  conditions  are  superadded  uy  particular  bve4aw8,  without  which,  if 
th^  be  reasonable,  he  cannot  compel  his  adnussion.  l  Kyd,  350, 351.  -r-  s.  Aquaker 
who  has  served  an  apprenticeship  of  seven  years,  is  entitied  to  be  admitted  to  the 
freedom  of  a  coiporadon  as  well  as  any  other  person,  and  his  solemn  affirmation,  by 
virtue  of  7 &  8  W.3.  c.34.  is  equivalent  to  taking  the  usual  oaths;  and  that  clause  of 
the  statute  which  provides,  that  no  quaker  by  virtue  of  that  act  shall  haye  any  office 
or  place  of  profit  in  the  eovemment,  does  not  extend  to  the  freedom  of  the  corpor- 
ation.   Cartn.  448.    l  Ld.  Raym.  557.    5  Mod.  409. 

(a)  1.  Residence  within  a  corporate  town  is  not  necessarily  a  previous  qualification  for 
the  fireedom  of  the  corporation,  nor  is  the  freedom,  when  once  obtained,  necessarily 
forfeited  by  non-readenee.  1  Kyd^336.  —  2.  But  bv  the  constitution  of  the  corporation, 
whether  b^  prescription,  or  the  express  words  of  tne  charter,  residence  may  be  requitite 
as  a  previous  oualification,  or  continuance  in  office.  1  Bamardistoh,  K.B.  138. — 
3.  And,  where  tnis  is  the  case,  the  court  of  K.  B.  will  pimt  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto^  aninst  the  govermng  part  of  the  corporation,  for 
admitting  persons  non-resident  Ld.  Ravm.  426.  ^  1  Salk.574.  576.  Carth.  505.  iBar- 
nard.  137, 158.  —  4.  Whm  a  man  b  already  a  member  of  a  corporation,  residence  is 
not  a  precedent  qualification  to  his  being  chosen  to  a  corporate  office,  unless  expressly 
required  by  the  constitution  of  the  borough.  Cowp.  539. —  5.  But  though  residence 
be  not  required  at  the  time  of  the  election,  an  absent  person  roust  not  be  chosen  col- 
lusively  for  any  sinister  purpose,  and  if  he  be^  the  election  will  be  absolutely  Void. 
4  Burr.  3008. —  6.  By  the  provisions  of  a  charter,  residence  may  be  required  as  a  pre- 
vious (qualification  for  some  offices,  and  not  for  others.  1  Barnard.  4 16. — 7.  As  to 
what  orcumstancrs  shall  constitute  a  sufficient  inhabitancy,  when  a  requisite  qualifi- 
cation.   See  8  Barnard.  95.  94.  408.  459. 

But 
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But  a  man  shall  not  have  freedom  in  a  corporation  by  the  king's 
grant.     8  Co.  126.  b.     .  i 

(F.^.)  What  is  requisite  after  election. 

By  the  st  7  Jac  6.  a  mayor,  &c.  shall  take  the  oath  of  allegiance 
iiefore  those  who  administer  to  him  the  oath  of  office,  at  his  entry  into 
liis  office. 

Aldermen,  and  all  officers  of  a  corporation,  shall  take  it  before  the 
mayor  or  chief  magistrate,  in  the  public  hall. 

'So  every  freeman. 

And  therefore,  every  person  chosetT  into  an  office,  or  freedom  of  a 
Goiporation,  ought  to  take  the  oath  of  office,  and  the  oaths  of  allegiance 
and  supremacy. 

So,  by  the  st.  13  Car. 2. 1^  a  mayor,  alderman,  recorder,  bailiff,  town- 
derk,  eommon-council-man,  or  any  chosen  to  any  place  concerning 
the  government  of  a  corporation,  {a)  if  he  has  not  received  the  sacra- 
ment within  a  year  before,  his  eleiction  shall  be  void. 

So^  if  he  takes  not  the  oaths  of  allegiance  and  supremacy,  when  he 
takes  the  usual  oath  of  office. 

So,  if  be  does  not  subscribe  the  declaration  against  taking  up  arms 
and  the  covenant. — But  this  is  now  abrogated  by  the  st.  1  W.&M.8.  (b) 

So^  by  the  st  25  Car.  2.  2.  eveiy  officer  of  trust,  within  3  months, 
&C.  shall  take  the  oaths,  and  receive  the  sacrament,  -ftc. 

So,  by  the  st  13&14  (or  13)  W.  3.  6.,  lAn.  st  lch.22.,  &l6eo. 
st2.  ch.l3.  (c) 

And  if  any  refiises  (d)  the  oath,  &c.  required  by  statute,  he  may  be 
fined  in  the  same  manner,  as  by  charter  he  may  be,  for  r^sal  or  the 


(a)  1.  Soon  after  this  statute,  commonly  called  the  Corporation  Act,  had  passed,  a 
burgess  of  Nottingham,  beine  removed  for  not  having  taken  the  oath,  and  sub-' 
scril^  the  declaration,  applied  for  a  mandamut  to  be  restored,  on  the  ground  that  a 
'  buigess'  not  being  mentioned^  was  not  -within  the  meaning  of  the  act,  being  no  way 
interested  in  the  govemmeat;  but  it  appearing,  in  the  return^  that  the  burgesses  were 
part  of  the  common  council,  and  haa  a  voice  in  the  election  of  parliament^meh,  a 
peremptory  numdamut  was  refused.  iKeb.  777.  2.  But  neither  the  corporation  nor 
the  test  acts  extend  to  common  freemen,  because  they  do  not  exercise  any  office  relat- 
ing to  the  government  of  the  town.    2  Str.888. 

(5)  And  5G.I.  c.6.    Vide  1  Str.  180. 

(c)  1.  Vide.3G.2.  C.51.,  9G.8.  c.5S6. — 9.  Besides  the  oaths  to  goveqment,  which 
are  to  be  taken  in  conseouenoe  of  the  corporation  act)  there  are  oaths  particularly 
applicri>Ie  to  the  offices  or  corporatiOBs,  wmch  relate  solely  to  the  faithftu  discharge 
of  the  duty  incumbent  on  the  officers,  or  the  preservation  of  the  n^ts  and  privileges 
of  the  corporate  body.  Vide  March,  179. 189.  lKyd,36S.-^ff.  And  the  taking  of 
these  oaths,  jt  is  said;  may  be  enforced  by  the  courts  impowered  to  administer  them^ 
bj^  imprisonment,  till  the.  PorVf  submit.  Ibid. — 4.  But  where  the  charter  is  dlent 
inth  respect  to  an  oath  ot  office,  it  is  doubtful  whether  any  such  oath  can  be  ad- 
ministered at  all,  and  whether,  under  a  general  power  to  make  byeJaws,  a  corporadon 
can  make  a  bye-law  imposing  an  oath.  If  such  an  oath  bejprescribed,  but  the  charter 
is  silent  as  to  the  person  who  is  to  administer  it,  no  particular  person,  it  seems,  is 
appointed  by  the  law  to  do  it,  but  a  dedimus  niust  be  sued  out  of  chancery  for  Uiat 
purpose.    1  Str.  537.  559.    1  Barnard.  80.    1  Kyd,863. 

(a)  It  seems  that  the  person  elected  to  an  office  must,  at  hispoil,  take  the  oaths, 
and  that  it  is  no  excuse  toatdiey  were  not  tendered  to  him.  ^Mod.ai6. '  C(Mnb.4l9. 
sMod.55. . 
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office :  {e)  fot  refusal  of  the  oath,  is  a  refiisal  of  the  office.     R.  3  Ler. 

And  an  information  lies  against  him.     R.  1  Sal.  168. 

And  it  is  no  excuse,  that  he  has  not  received  the  sacrament  within  a 
year.     R.  lSJ.168. 

But  an  office  shall  not  be  void  for  not  taking  the  oaths,  &c.  if  they 
are  not  tendered ;  and  therefore  the  tender  is  traversable :  for  the  clause 
IS  Car. 2.  relates  to  the  former  clause,  which  says,  he  shall  take,  &c. 
when  required.     R.  2 Lev.  242.     R.  con t.  5  Mod.  3 18.     Sal.  429. 

So  the  office  shall  be  void  only  as  to  himself;  not  as  to  a  stranger : 
and  therefore,  a  judicial  act  by  him  is  good.  R.cont.2Lev.  184. 
R.  ace.  2  Lev.  242.     If  any  corporate  act.     K.  Lut  519. 

So  judicial  acts  by  a  bishop  ie  facto  are  not  void.  R,  2Cro.554* 
2RoLl31. 

So  a  quaker,  who  takes  the  affirmation,  instead  of  the  oath,  in.  the 
usual  form  required  of  a  freeman,  ought  to  be  admitted  to  his  freedom. 
R,  5  Mod.  403.  (g) 

So,  by  the  st.  5Geo.l.  none  shall  be  removed,  or  incur  a  disability, 
&c.  by  omitting  the  sacrament  a  year  before  his  election,  unless  a  pro- 
secution be  commenced  within  6  months  after  election,  and  carried  on 
without  wilful  delay.  (^) 

So 


{e)  1.  There  are  several  wm  in  which  a  member  of  a  corporation  mi^  be  com- 

eed  to  take  upon  him  any  office  or  place  to  which  be  is  appouted,  or  elected,  or  at 
t  in  which  oe  may  be  pumshed  for  his  refiisal. — S.  The  most  usual  of  diese  is  a 
penalty  imposed  by  a  bye-law,  which  may  be  recovered  bv  an  action  of  debt  1  Kyd, 
3g5. — 3,  And  where  a  corporation  have  a  power,  by  tneir  charter,  to  fine  any  of 
thdr  members  for  not  undertaking  an  office  to  which  he  is  elected,  they  may  fine  him 
for  not  qualifying  himself  to  be  elected.  3  Lev.  11 6.  lKyd,d95. — 4.  If  a  man  be 
chosen  to  an  office  within  a  corporation,  and  he  refiise  to  undertake  the  office,  or  to 
take  the  oaths  necessary  to  qusiify  him  for  it,  it  is  said,  that  a  custom  in  a  court  of 
record  of  the  corporation,  as  the  court  of  aldermen  in  London,  to  imprison  him  till 
he  take  the  oaths,  is  a  sood  custom,  because  without  such  power  the  corporation  may 
at  length  be  cBssolved  for  want  of  a  sufficient  number  of  officers,  or  the  government 
of  it  may  not  be  able  to  subsist,  as  a  fine  may  not  have  the  poper  efibct,  because  the 
person  daosen  may  choose  to  pay  the  fine  tather  than  serve  the  office.  March,  189. 
5  Mod.  158.  lKyd,994. — 5.  but  a  custom  for  a  private  company  within  a  city,  to 
commit  is  not  eood.  1  Mod.  10. — 6.  In  many  cases  the  court  of  kiu^s  bendi  will 
mnt  a  criminal  information  against  persons  for  not  taking  upon  them  offices  to  which 
Sbey  have  been  lesally  elected.  5T.R.S6.-*— 7.  It  seems  likewise,  that  an  indictment 
may  be  maintained  against  a  man  for  refiiring  to  undertake  an  office  in  a  cbrporation. 
ll^d,598.  Ld.Raym.499.  5  Mod. 440, 441. — s.  Notwithstanding  this  power  in  a 
corporation,  to  compel  their  members  to  undertake  the  offices,  yet,  where  two  offices 
are  incompatible,  and  a  man  is  already  in  possession  of  one  of  the  two,  they  cannot, 
against  his  consent,  elect  hinrto  the  other.    1  Dyer,33S.    Vide  StT.R.86.    lKyd,399. 

(/)  1.  Ld.Raym.89.  4Mod.269.974.  Comb.S15.-^S.  But  it  is  now  settled,  that 
the  de^gn  of  the  corporation  act,  is  to  egempi  any  penson  from  executing  an  office, 
not  to  compel  him  to  qualify  himself  for  die  execution  of  it ;  ii  is  intended  to  favour, 
not  discourage  dissenters.  Cowp.395.D. — 3.  If  a  corporator  do  not  procure  him- 
self to  be  sworn  into  his  office,  within  a  reasonable  time  after  his  election,  it  is  a  waiver 
of  the  election,    a  T.  H.  S55. 

(g)  1.  12 Mod.  190. — 2.  The  case  arose  out  of  thest  7&8W.^.  c94.  which  enacts, 
^un  for  &e  ease  of  (Quakers,  they  shall,  in  aU  cases  where  by  law  an  oath  is  required 
to  be  taken,  be  permitted  to  make  a  solemn  declaration  in  words  which  it  pkescribes ; 
with  a  proviso,  that  no  quaker,  or  reputed  ouaker,  shall,  by  virtue  of  tab  act,  be 
en^Med  to  bear  any  office  or  place  of  profit  in  ue  government. 

{h)  1.  Before  the  st.  5G.1.  c.6.  the  ol>jectton  of  not  having  received  the  sacrament 

within 
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So  a  freanan,  who  has  not  an  office,  or  share  in  the  magistracy  of 
the  corporation,  need  not  take  the  sacrament.     R.  F.  g.47.  ({) 

(F  30.)  Removal  from  an  oflSce :  — By  resignation. 

Eveiy  member,  or  officer  of  a  corporation  may  resign  his  place,  or 
office.  R.  2RoI.456. 1.10.  1  Sid.  U.  Semb.  cont.  1  Rol.  137.  R. 
Poph.lS4.     R.  2  Rol.  11. 

And  a  corporation  has  power  to  take  such  resignation.     1  Sid.  14. 

And  a  resignation  by  pah>l,  if  it  be  accepted  and  an  entry  made  of 
it,  is  sufficient  S«nb.  per  B.  R.  H  11  W.  3.  upon  a  return  of  a 
mandamus  to  the  mayor  of  Rippon.     Sal.  433.    ^ 

And  if  th^  resignation  be  accepted,  he  cannot  afterwards  claim  to  be 
restored.     R.  1  Sid.  14.     Sal.  433. 

(F  31.)  By  the  corporation  :  —  For  what  cause  allowed,  and 

for  what  not. 

8o  a  corporation  by  charter,  or  prescription,  for  good  cause,  may 
remove  an  officer  from  his  office,  {k) 

So,  if  by  prescription  he  was  amovable,  though  the  corporation 
accepts  a  charter,  which  does  not  give  such  a  power.     R.  Ray.  439. 

As,  (I)  if  he  does  a  thing  contrary  to  the  duty  of  his  place,  the  weal 
of  the  borough,  or  oath  of  nis  office.     1 1  Co.  99.  a. 

So, 


within  a  year,  might  have  been  taken  to  the  candidate  at  the  time  of  the  election ; 
if  he  had  been  actually  elected,  it  might  have  been  taken  to  his  admission ;  and  if  he 
had  been  actually  admitted,  his  title  might  have  been  impeached  on  this  ground,  at  any 
<fistance  of  time,  at  which  it  might  have  been  impeached  for  want  of  any  other  pre- 
cedent qualification.  I  Kyd,857. — 2.  Since  that  statute^  the  effect  of  tms  objection 
is  to  be  considered  in  three  different  points  of  view.  1.  When  made  at  the  time  of 
the  dection,  or  at  any  time  before  the  person  elected  has  obtained  possession  of  the 
office ;  s.  When  made  t0er  he  has  obtained  possession,  and  before  six  months  have 
dap«ed  since  the  election ;  5.  When  made  after  he  has  obtaiaed  possession,  and  afier 
six  months  have  elapsed  since  the  election.  In  the  Jirsi  case,  the  ^ct  is  Uie  same  as 
it  woold  have  been  before  the  statute;  the  election,  of  a  person  so  disqualified, 
being  still  considered,  before  he  is  actually  admitted,  as  absolutely  void.  In  the 
sieondf  the  objection  can  be  carried  into  effect  only  by  actual  removal^  or  a  prosecution' 
serknufy  commenced  within  the  time  limited;  for  t^er  admission,  the  statute  permit» 
the  election  to  be  avoided  within  the  six  months,  onl^  by  one  of  these  modes.  In  the 
Mrd  case,  the  objection  has  no  e£feet  at  all,  as  commg  too  late ;  the  statute  operates 
as  a  protection  to  the  possession,  and  as  a  bar  to  the  remedy.  St.  5G.1.  c.6.  Ld. 
RKynLl3S4,  2 Burr.  1013.  lBIk.fi29.  2Str.ll45.  lKyd,957. — 3.  It  seems  that 
in  all  cases  in  which  the  objection  of  not  haying  received  the  sacrament  within  the 
year,  may  be  taken  against  a  person  elected  to  a  corporate  office,  the  proof  of  having 
received  it  must  be  upon  hun ;  both  because  it  would  be  hard  to  put  the  opposite 
party  to  the  proof  of  the  negaihe,  and  because  the  party  daiming  under  an  election, 
must  shew  that  he  was  qualified  to  be  elected.  1  Kya,361. — 4.  But  where  a  question 
ia  raised  about  a  person  s  title  to  a  corporate  office,  after  the  six  months  have  cJapsed, 
it  is  not  incumbaat  on  him  to  shew  that  there  was  no  prosecution  commenced  within 
the  six  months ;  because  six  months'  possesrion  gives  a  presumptive  title.    2  Str.  1 145. 

SVide  supra,  in  nbtis. 
)  Vide  2Str. 819. 
(/)  1.  The  cause  for  which  a  member  of  a  corporation  is.  ^fimichised,  or  an  officer 
KDHMred,  must  be  some^iing  which  has  arisen  subsequently^to  the.aihiassion  of  Ae  one 
€o  the  enjo^ent  of  this  firanchise,  or  of  the  other  to  the^  exercise  of  hu  office ;  the 
power  of  disfinmchisement  or  amotion  caimot  be  exercised  for  a  defect  of  or^al 
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So,  if  an  alderman  be  convicted  as  a  common  drunkard :  for  lie  is 
not  fit  for  government.     R.  2  Rol.  455. 1. 50.     Dab.  1  Rol.  409.  (m) 

So,  if  an  alderman  removes  out  of  the  borough,  and  upon  express 
summons  refuses  to  attend  the  service  there.  K.  4  Mod.  36.  Semb. 
Sho.259.  (n) 

But 


qualificadon ;  that  can  only  be  questioned  by  a  prosecution  by  infbnnadon  in  the 
nature  of  quo  warranto.  sKyd,62. — 2.  The  offences  for  whidi  a  corporator  may 
be  disfranchised,  or  a  corporate  officer  removed,  have  been  distributed  into  three  dis- 
tinct classes.  B.R.  H.  154,  155.  lBurr.558.  2Kyd,62. — 5,  First,  such  'as  relate 
merely  to  his  corporate  or  official  character,  and  amount  to  breaches  of  the  condition 
tacitly  or  expressly  annexed  to  his  frandiise  or  office.  2Kyd,62. — 4.  Secondly,  such 
at  have  no  immemate  relation  to  his  corporate  or  official  character,  but  are  in  them- 
selves of  so  infiunous  a  nature,  as  to  render  the  offender  unfit  to  enjoy  any  public 
franchise;  such  as  perjuiy,  foi^gery,  &c.  2Kyd,6S. — 5.  And.  thirdly,  offences  of  a 
mixed  nature,  being  not  only  against  his  corporate  or  official  duty,  but  also  indictaUe 
at  common  law.    2Kyd,62. 

(fli)  1.  Qrcumstances  which  have  no  immeiltatft  relation  to  die  corporation,  may  be 
a  sufficient  cause  to  remove  a  man  from  an  office  of  magistracy,  provided  they  be  such 
as  render  him  incapable  or  unfit  to  execute  the  office;  such  as  iud>itual  drunkenness 
in  an  alderman,  thou^  if  a  man  were  drunk  by  accident,  that  would  not  be  sufficient 
cause  to  remove  him.  5Salk.231. — 2.  So,  it  has  been  held  to  be  a  sufficient  cause 
to  remove  a  man  from  the  place  of  alderman,  that  he  is  poor  and  cannot  jpaj^  the  taxes, 
thouffh  such  a  case  would  certainly  not  be  sufficient  to  deprive  a  man  ot  ms  freedom. 
aSalk. 229.-3.  Bankruptcy,  and  not  havine  obtained  his  certificate,  is  not  alone  suf- 
ficient cause  for  removing  a  man  fit>m  the  office  of  conunon-coundl-man,  though  some 
one  or  more  of  the  consequences  of  bankruptcv  may  eventually  become  so :  bank- 
ruptcy itself  u  not  an  oflfence  against  the  duty  of  his  office ;  neither  is  it  an  offence 
against  the  law  of  the  land,  whatever  the  old  statutes  may  intimate  to  this  purpose; 
8  man  may  be  a  bankrupt  mthout  any  fault  of  his  own ;  he  may  be  able  to  |Miy  20v. 
in  the  pound,  notwithstanding  his  bankruptcy;  or  he  may  very  soon  obtain  hb  certi- 
ficate, after  the  commission  nas  issued;  and  no  particiuar  census  is  requisite  as  a 
qualification  to  be  a  corporator ;  a  power  to  disfranchise  a  man  for  having  become 
bankrupt,  might  be  turned  to  very  bad  puiposes,  by  juntoes  in  corporations,  or  under 
particular  circumstances,  and  witn  particular  views;  a  run  upon  a  man  of  great  forr 
tune  and  credit  might  be  artfully  managed,  so  as  to  reduce  him  to  bankruptcy ;  and 
the  case  of  a  common-cpuncil-man,  in  Uiis  respect,  is  the  same  as  that  of  a  conunbn 
freeman.    2  Burr.  752.    2  Kyd,  65, 

(»)  1.  Non-attendance  at  the  courts  of  corporation  is  not  sufficient  cause  of  removal, 
when  the  presence  of  the  party  b  not  necessaiy,  and  no  particular  business  b  obstructed 
by  hb  absence,  though  his  absence  be  wilful,  and  notwithstandinff  he  may  have  due. 
notice  to  attend:  thoueh  the  usual  signal  for  holding  a  court  may  be  given,  a  member, 
may  not  know  of  it;  though  he  know  of  it,  he  may  be  innocently  absent,  where  he 
thinks  hb  presence  not  at  all  necessary,  and  Where  he  does  not  imagine  that  any  busi- 
ness of  consequence  is  to  be  proposed;  there  b  not  an  officer  or  fireeman  m  the 
Idngdom,  who  is  a  member  of  an  assembly,  who  misht  not  be  removed  or  disfiranchised* 
if  such  a  cause  were  sufficient.  At  times,  every  al&man,  eveiy  common-coundl-man, 
not  necessary  to  the  constitution  of  the  assembly,. knowingly  omits  attending:  thb 
doctrine  umlies  equally  to  the  case  of  non-Attendance  at  courts  held  occational^,  .andl 
courts  held  on  regular  stated  days.  1  Burr.  540, 541.  2Kydt66. — 8.  jNon-rasideBOft 
^thin'a  borough  cannot  be  a  sufficient  cause  to  disfinnchue  a  fireeman;  bacauae  he 
has  hb  freedom  for  hb  own  benefit,  and  hb  residence  b  of  little  consequence  to  the 
corporatioA  at  large,  2 Kyd,  75.— -5.  But  a  total  desertation  of  the  boreiigh,  by «» 
alderman  with  hb  nunily,  u  a  good  cause  to  remove  him  from  the  office,  because  he  i# 
thereby  rendered  incaptible  of  doing  hb  duty  to'  the  corpor^ktion.  but  it  b  jiot  a  oaese 
to  disfranchise  him,  because,  though  he  cease  to  be  an  alaerman,  he  inay  still'  continiie 
a  freeman.  .  Nor  b  it  every  temporary  absence^  that  will  be  good  cause  for.rembfiag 
an  alderman;  he  may  have  some  reasonable  cause  of  absence,  at  sickness  or  fP*^- 
to  the.batb  for  the  recovery  of  hb  health,  or.  bdn^  employed  m  the  service  of  tha 
king;  he  may  leave  a  servant  in  the  house,  which  is  a  proof  of  hb  iaienfioo  ta  ra^ 
lum,  and  makes  him  virtually  an  inhabitant;  and  if  he  return  before  hb  actuaT 
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Bat  it  is  no  causei  {o)  that  an  alderman  is  above  70  years  of  age. 
R.  2  Rol.  450. 1. 5.     2  Rol.  1 1 . 

That  he  misbehaved  himself  when  he  was  mayor.     Semb.  Sti.  151. 

Or  did  not  account  for  money,  received  by  him  to  the  use  of  the 
corporation.     Sti.  151.  (j?) 

Or  wrote  a  letter  to  a  secretary  of  state,  which  charged  the  mayor 
with  subornation.    CSarth.  174. 

Vide  Post,  (F  S3,  34.) 

(F  32.)  When,  ad  libitum. 

So  a  ministerial  officer  chosen  duranU  beneplacitomaj  be  removed  ad 
Ubitum,'  (q)  as,  a  town-clerk.  R.  1  Vent.  77. 82.  Ray.  188.  1  Lev. 291. 

So,  a  recorder.     R.  1  Vent.  342.    2  Jon.  52. 

So,  if  the  charter  says,  that  the  recorder  shall  continue  durante  bene" 
jiacito^  though  there  are  no  negative  words.     R.  2  Jon.  52. 

And  though  the  election  be  general,  if  it  be  not  under  the  common 
seal.     R.  2  Jon.  52.     1  Vent  355. 


amodon,  that  may  cure  the  defect  of  his  absence,  however  long  continued.  It  has 
keen  held,  that  it  was  not  a  good  cause  to  remove  an  alderman,  that  he  had  left  the 
borough  for  four  months,  wiui  his  whole  family ;  and,  in  general,  wherever  noH'^vsi- 
deoce  is  assigned  as  a  cause  for  the  removal  of  an  alderman,  or  officer  of  similar 
denomination,  it  must  appear  that  residence  is  required  by  the  constitution  of  the 
corporatioa.  or  that  the  business  of  the  corporation  has  been  obstructed  by  the  non- 
rendence  of  the  party  removed.  8  Kyd,  75.-^4.  Wherever  non-residence  is  a  cause 
of  amotion,  it  does  not  render  the  office  ip»o  facto  void,  but  only  voidable ;  and 
there  must  be. an  actual  amotion  before  any  proceedings  can  be  had  against  the  party 
for  an  usurpation.    Carth.827.    Sayer.245.    5B.P.C.287.    2T.R.772. 

{d\  1.  Misconduct  in  one  corporate  office  is  not  a  cause  to  amove  the  ofiender  from 
anottier;  thos  If  a  capital  buigess  be  appointed  chamberlain  of  the  corporation,  and 
mjscoQdoct  himself  in  that  office,  this  is  not  a  good  cause  to  deprive  him  of  the  oQce 
of  capital  burgess.  Ld.Raym.  1564. — 2.  So,  where  a  recorder  is  also  a  justice  of 
peace,  and  a  voter  for  a  member  of  parliament,  misconduct  in  either  or  both  of  the 
two  latter  characters  is  not  a  good-  cause  to  remove  him  from  his  office  of  recorder. 
4  Burr.  1999. 

ip)  1.  Though  an  offence  may  seem  to  have  some  relation  to  theoQrporBtion,or  the 
corporate  character  of  the  offender,  yet,  if  the  corporation  have  another  remedy,  it  is 
no  cause  of  disfranchisement ;  thus,  the  misemployment  or  non-payment  of  money, 
bdoi^ing  to  the  corporation,  is  no  sufficient  cause,  the  corporation  havinff  a  remedy 
by  action.  Ld.  RayuL226. — 2.  Nor  general  disobedience  to  the  laws  and  orders  of 
the  corporation,  nor,  as  it  would  seem,  the  breach  of  any  particular  bye4aw-  Ld* 
Rsvm.1566. 

[q)  1.  There  are  some  officers  in  corporations,  which,  where  there  is  no  custom  to 
eipress  provision  of  a  charter  to  the  contrary,  are  generally  understood  to  be  held  for 
the  life  of  the  possessor,  unless  he  be  removed  for  reasonable  cause;  such  are  the 
officers  of  alderman,  jurat,  or  captal  buKess,  who,  in  their  official  capacity,  are  con- 
stituent members  of  the  corporation ;  and  of  recorder,  town  clerk,  and  others,  who 
are.  generally  not  members  of  the  coiporation,  but  mereljr  ministerial  officers  or  ser- 
vMts.  2Kyd,59. — 2.  A  clause  m  a  cnarter  givmg  an  arlntrary  power  of  removal,  is 
food  as  applied  to  the  latter,  but,  according  to  the  opinion  expressed  in  some  books, 
IS  void  as  appli&l  to  the  former.  2i^d,60. — 3.  The  same  observation  applies  ip  a 
claim  of  this  power  by  custom,  yet  if  the  corporation  possess  a  power  by  cnarter  or 
custom,  to  elect  an  alderman  or  other  officer,  of  an  equivalent  denomination,  to  con- 
timie  during  pleasure,  and  thiey  so  elect  him^  they  vaaiy  remove  him  at  pleasure ;  lie- 
cause,  by  the  express  constitution  of  the  corporation,  the  presumption  of  his  holding 
Ihe  office  for  life  b  excluded.    2  Kyd,  6a  «4. 
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So  s  ciutom  to  remove  a  (r)  common-couDcil-man  ad  Wnium  is 
good.     Dy .  3S2.  b.     R.  2  Cro.  540.     2  Rol.  112.     Sal.  4S0.  {$) 

So,  where  a  mayor,  &c.  has  power  to  chuse  his  town-clerk,  he  may 
also  remove  him  ad  libitum,     R.  1  Sid.  15. 

And  where  an  officer  is  removeable  ad  lilntum,  he  may  be  removed 
without  summons  or  bearing  of  him,  &c     1  Sid.  15.     1  Lev.  291 . 

But,  generally,  an  officer  shall  not  be  removed  without  cause. 

Though  the  charter  says,  generally,  that  he  may  be  removed.  Dy. 
SS2.  b.  in  marg. 

So  a  custom  to  remove  an  alderman,  or  judicial  officer  ad  UUium 
is  void ;  for  he  cannot  be  removed  without  cause.  Dy.  S82.  b.  in  marg. 
2  Cro.  540.     2  Rol.  112. 

.  So,  diougb  the  charter  says,  that  they  may  chuse  (or  life  si  viderifd 
expedire^  they  cannot  amove  ad  libitum^  without  a  power  for  it.     R. 

I  Lev.  148. 

(F  S3.)  What  is  a  cause  for  disfranchisement,  and  what  not. 

So,  if  a  burgess  acts  contrary  to  the  duty  of  his  freedom,  the  publick 
weal  of  his  borough,  or  the  oath  taken  upon  his  enfranchisement,  he 
may  be  disfranchised ;  for  he  breaks  the  condition  tacite  annexed  to 
his  freedom.     R.  1  i  Co.  98.  a.  Ba^^.     Carth.  176. 

As,  if  he  makes  a  riot  in  disturbuice  of  the  election  of  a  mayor.  R. 
Ray.  4S3.  (0^ 

If  he  continues  in  court,  and  makes  orders,  after  the  court  is  ad- 
journed, and  the  mayor,  &c.  departed.     Sti.  479,  480. 

If  he  destroys,  or  erases  the  charters  and  evidences  of  the  corpora- 
tion.    1 1  Co.  99.  a.  (tt) 

If  he  be  convicted  of  a  crime  which  renders  him  infamous :  as, 
fonrory,  conspiracy,  peijury,  &c.     1 1  Co.  99.  a. 

But  words  to  the  chief  magistrate  contra  bonos  mores  are  no  cause 
for  disfranchisement :  as,  if  he  says,  you  are  a  knave,  kiss,  &c.     R. 

I I  Co.  96. 98. 99.  a.  {x) 

Though  it  be  upon  an  admonition  by  the  mayor,  for  a  malicious  act 
to  another  burgess.     R.  2  Cro.  506. 

Or  says,  that  the  mayor  in  the  execution  of  his  office  did  that  which 
he  cannot  answer.     R.  1 1  Co.  97. 

(r)  A  coQQmon  freeman  cannot  be  deprived  of  his  freedom  at  the  pleasure  of  the 
corporation  at  large,  or  of  any  select  body,  whether  that  power  be  claimed  by  charter 
or  prescription.    Cro.Jac.540.    2Kyd,60. 

(s)  The  case  of  a  common-council-man  is^  in  several  books»  distinguished,  in  this 
respect,  from  that  of  an  alderman ;  it  being  frequently  held  that  a  power  of  remoyal  is 
good  as  to  the  former,  and  void  as  to  the  latter.    Cro.  Jac.  540. 

(t)  So  if  he  endeavour  to  hinder  one  of  the  aldermen  from  attending  the  common 
council,  or  hinder  others  who  have  a  4ght  to  attend,  from  going  thither  to  do  the 
lyuuness  of  the  corporation.    B.  R.H.I 56. 

(tt)  But  in  the  case  of  a  rasure  of  the  books,  the  partv  must  appear  to  have  acted 
maliciously,  and  to  the  detriment  of  the  corporation,  for  it  might  happen  that  the 
entiy,  8S  it  stood,  was  wrong,  and  that  he  only  made  it  as  it  ought  to  be.  Ld.  Raviib98€. 

(s)  Nor  does  it  seem  a  good  cause  of  amotion  that  a  man  fiat  written  a^  lihdioii  flie 
mayor,  or  on  another  raembar  of  the  corporation.  Fortes.275^S76.  it  may^iasooie 
^  th^e  cases,  be  proper  to  commit  the  ofiender,  dll  he  find  sureties  ^..his  |ood 
behaviour ;  or  some  <x  the  o£fence»  may  be  a  foundadon  for  an  action  at  the  suit  of 
the  party  injured ;  but  they  can  be  no  cause  of  disfranchisement ;  so,  neither  can  tt  be 
a  good  cause  of  disfranchisement  or  amotion,  that  the  conduct  of  the  party  is  trouble^ 
some  or  displeasing  to  the  body  at  large.    1 1  Rep.9(L 

Or 
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Or  threatens  the  mayor.     1 1  Ck).  96.  a.     Sti.  151.     R.  2  Cro.  506. 
•  So  a  custom  to  disfranchise  for  contemptuous  words,  is  not  good. 
Sal.M6.  (a)  .  2  Lev.  200.     Semb.  Lat  232.     Pal.  45£. 

Nor  refusing  to  pay  his  proportion  for  the  renewal  of  the  charter. 
R.  1  Sid.  282. 

Or,  if  a  livery-man  refuses  tlie  usual  payments  for  support  of  the 
company.     Semb.  cont.  Ray.  446- 

If  he  sues  out  of  the  court  of  the  city,  or  borough.     R.  Dy.  333.  a. 

Or  refuses  to  submit  a  thing  in  suit  to  arbitrament.     Cro.  El.  33. 

So  an  attempt,  menace,  or  conspiracy  to  do  an  act  contrary  to  his 
duly,  or  which  tends  to  the  destruction  of  the  corporation,  is  no  cause, 
if  he  does  it  not.     R.  1 1  Co.  98.  b. 

As,  if  he  threatens  the  ruin  of  their  chaiter,  or  privileges.  1 1  Co.  97.  b. 

If  he  dissuades  the  pavment  of  customs  due.     R.  1 1  Co.  97*  b. 

So  an  indictment  for  felonv,  or  other  offence,  is  no  cause  of  removal 
before  he  be  convicted ;  fbr  he  may  be  &lsely  indicted.     Sti.  479. 

Nor  an  indictment  after  removal,  though  the  offence  was  done  before. 
Sti.  479.  (i) 

Vide  post,  (F  34.  > 

(F  34.)  How  a  man  shall  be  amoved,  or  disfranchised. 

A  corporation,  having  power  by  prescription,  or  the  expreiss  words 
of  the  charter,  to  amove,  or  disfranchise,  &c.  may  so  do  for  good  cause : 
and  such  amoval  will  be  per  legem  terra.     R.  1 1  Co.  99.  a.  {c) 

If  they  have  no  express  power,  yet  they  may,  after  conviction  of  a 
crime,  which  is  a  good  cause  for  amoval,  or  disfranchisement.  1 1  Co.  99.  a. 
Semb.  1  Sid.  14. 

So  they  may,  if  the  corporation,  which  had  power  by  prescription, 
takes  a  new  charter  which  does  not  give  such  authority ;  for  the  antient 
power  continues.     R.  Ray.  439.     1  Vent.  355.  (rf) 

And 


(a)  1.  L.  RsyiD.777. — 2.  Even  in  the  city  of  London,  whose  customs  are  confirmed 
by  act  of  parliament,  for  that  confirmation  cannot  extend  to  unreasonable  customs, 
^}&A  this  dearljr  is.    1  Vent.  327.  Vide  1  Vent.  302.  d.  contra. 

{b)  See  further.  Garth.  1 73. 176. 

(c)  To  the  power  of  amotion,  or  disfiranchisement,  the  power  of  holding  a  corporate 
meeting  for  that  purpose  is  necessarilv  incident,  whether  tne  former  be  in  a  select  body 
or  in  the  coTporation  at  large ;  and  therefore  it  is  not  necessary  that  the  latter  should 
be  expressly  given  by  charter  or  claimed  by  custom.    Dou^l.  1 SS,    sK^d,  62. 

{d)  1.  In  the  second  year  of  G.2.  an  application  for  an  mformation  m  the  nature  of 
^  wanrmUo  was  made  agunst  Lord  Bruce  on  a  supposed  forfeiture  of  the  place  of 
recorder ;  recourse  was  hul  to  this  mode  of  proceeding  on  an  apprehension,  that  as 
there  was  na  dause  in  the  charter  empowering  the  cor|K>ration  to  remove,  they  had  no 
other  remec^  ;  the  court  rejected  the  application  on  this  prindple,  that  if  there  was  an  ^ 
aetoal  f>rfeitiire,  the  defencuoit  was  out  of  the  office,  and  the  corporation  might  choose 
another ;  if  there  was  no  forfeiture,  the  offence  stated  was  only  a  misdemeanor,  for  which 
a  ^ao  SMimmftrwoirid  not  lie :  •'^  betides,"  they  added,  ^  the  modem  6pinion  has  been, 
Aat  the  power  of  amotion  is  inddent  to  the  corporation,  thoudi  Bagg*B  case  seems 
eontmy.'^'  6tr.819,SS0.  2Kyd,5S. — 2.  This  modem  ophuon  nas  been  considered 
lb  eompietdy  estaMished  ev«ar  smce  th«  casein  l  Burr.  51 7. — 3.  This  power,  like  every 
ifther -inddettta]  power,  is  inddent  to  the  oorporatioA  at  large,  and  to  any  select  body, 
and  »  applied  to  the  latter,  the  proposition  is  tnie^  that  there  can  be  no  powier  of 
luttotiOB,  unless  given  by  charter  or  claimed  by  prescription,  or  in  consequence  of  A  bye 
llmritede  Irjr  the  body  at  large/'  But  as  all  the  powers  of  corporations  are  the  subjects 
i)f  positive  institution  a  select  body  may  possess  the  power  of  amotion,  and  frequently 
<foes,  under  one  or  other  of  these  truthorrties.  1  Kvd,  56. — =4.  And  it  is  laid*' down -as  a 
'  ' .  K  f  Kr]  2    '  genera] 
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And  they  may  amove,  if  the  party  does  not  appear  upon  summons* 
Though  he  was  summoned  but  the  very  day  of  the  amoval,  if  he  re- 
sides in  the  same  town.     R;  1  Vent.  19. 

But  a  corporation,  not  having  express  power  by  charter,  or  prescr^- 
tion,  cannot  amove  from  an  office,  or  fi^^om,  before  the  person  be 
convicted  of  an  offence,  which  b  a  good  cause  for  removal.     1 1  Co.  99. 

So 

general  principle,  that  where  by  custom  a  particular  body  has  acquired  that  power,  and 
a  subsequent  charter  in  tome  respects  new  modelling  the  constitution  of  the  corporation,- 
but  retaining  the  particular  body,  without  restraining  its  customary  power  of  da^ 
franchisement,  that  power  still  continues  in  the  particular  body.  Raym.  435. 499. — 
5.  This  power,  whether  possessed  as  incident  to  tne  corporation  at  larse,  or  vested  in 
a  particular  body,  must  appear  to  be  exercised  at  a  regular  meeting  held  in  a  corporate 
oharacter,  or  at  least  held  in  the  character,  by  virtue  of  which  they  are  empowered  to 
move.  3Salk.SJl.  —  6.  This  power  of  amotion,  when  possesseci  as  inddtent  to  the 
corporation  at  large,  cannot  be  exercised,  without  reasonable  cause;  nor  can  it  be  so 
exercised  either  by  the  cpqioration  at  large,  or  by  a  select  body,  whether  pven  by 
charter  or  claimed  by  prescription,  if  it  be  given  or  claimed  only  in  general  terms, 
I^.33S. —  7.  But  if  a  charter,  by  express  words  empower  either  the  corporation  at 
large,  or  a  select  body,  to  remove  an  officer  at  pleasure,  or  empower  them  to  choose 
him  during  pleasure,  tney  may  in  either  case  remove  him  without  cause.  T.  Jon.  58. 
3Keb. 667.  Kavm.  IBS.  1  Vent.  77. 82. — 8.  So,  a  corporation  by  prescription  may,  by 
custom,  have  the  power  of  removing  an  officer  at  pleasure :  but,  in  the  return  to  a 
numdamutf  commanding  them  to  restore  an  officer  so  removed,  it  will  not  be  sufficient 
to  state,  **  that  they  are  a  corporation  by  prescription,  and  that  the  ki^g,  b^  lettera 
'patent,  reciting  that  thev  had  a  custom  to  remove  at  pleasure,'confirmed  that  with  other 
customs;*'  they  must  allege  the  custom  in  positive  terms,  and  not  irimply  by  way  of 
recital  in  the  letters  patenL  L.Raym.391,399.  —  9.  So,  if  an  officer,  either  by  the 
provirion  of  a  charter,  or  by  custom,  be  dibble  in  the  alternative  for  life,  or  during 
pleasure,  and.he  be  chosen  to  continue  during  pleasure,  he  mav,  at  any  time,  be  re- 
moYed  without  cause.  S  Show.  69. 70.  1  Vent.  348. — 10.  Ami  where  an  officer  is 
removable  at  picture,  or  chosen  to  continue  during  pleasure,  the  election  of  another  is 
a  determination -of  hi^  office,  without  any  formal  removal,  or  notice  of  the  intention  to 
remove  him.  Str.  674.  S  Keb.  641 .  So,  if  the  mayor  for  the  time  being  have  power  to 
elect  a  town  derk,  it  follows  of  course,  that  he  may  remove  the  former  town  derk  at 
his  pleasure.  1  Sid*  15.  — 11.  But  where  an  officer  is  removable  at  pleasure^  the  cor- 
poration, in  their  return  to  a  nutndamut^  commanding  them  to  restore  him,  oug^t  to 
rdy  soldy  on  that  circumstance ;  for  they  cannot  take  advantage  of  it,  if  they  return  a 
cause  and  that  cause  be  not  suffident;  because  it  will  then  appear,  that,  at  the  time 
they  removed  him,  they  did  not  mean  to  proceed  on  their  power  ta  remove  him  at 
will.  Ld.Ra^.  1840. 

(tf)  The  distribution  into  three  different  classes,  as  already  made,  of  the  offences,  for 
which  a  corporator  or  corporate  officer  may  be  disfranchised  or  removed,  respects, 
prindpally,  tne  power  of  tnal ;  in  case  of  ofiences  of  the  first  class,  the  power  of  trial 
as  weft  as  amotion  bdonp,  exclusively,  to  the  corporation.  B.R.  H.  154.  1  Burr.  539. 
•^  8.  But,  for  ofiences  of  the  second  class,  as  it  is  the  loss  of  credit,  which  renders  them 
the  ground  of  forfeiture,  the  corporation  cannot  disfranchise  or  remove,  without  a  pre- 
vious conviction  at  common  law ;  for,  as  such  ounces  have  no  rdation  to  the  cor- 
porate character,  tlie  corporation  cannot  try  the  truth  or  falsehood  of  the  accusation ; 
It  is  for  this  reason,  that  it  is  no  cause  to  remove  or  disfranchise  a  man,  that  he  is 
indicted  of  felony,  peijury,  forgery,  or  other  infamous  crime,  because  he  nuiy  be 
acquitted  of  the  charge.  Sty.  47  9. — 3.  With  respect  to  the  necessity  of  a  previous 
conviction,  as  the  ground  of  amotion,  writing  a  libel  by  one  member  of  a  corporation 
against  another,  has  been'ranked  with  die  oftences  of  this  second  dass,  Ld.  Raym.  1304. 
11  Mod.  870.  Fortes.  875.  Vide  B.R.H.1 55.  1  Burr.  539.  —  4.  With  respect  to 
olibnces  of  the  third  dass,  there  has  been  great  difierence  of  opinion,  nor  ooes  the 
point  seem  yet  to  bewdi  setded,  ''whether,  for  such  offences^  the  offender  can  be 
removed  without  a  previous  conviction  at  common  law?"  The  great  difficulty,  in  wi^ 
cases,  seems  to  be  the  possibility  of  a  difference  of  datermioation  bv  two  difirapt 
jurisdictions,  as  4k»  party  might  be  removed  by  the  corporation,  for  the  sam^  fiict,  of 

5  which 
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,    So  they  cannot  amove  upon  a  command  by  the  king  and  council, 
ConU  per  3  J.  Twisd.  tacente.     I  Vent.  20.  (/) 

So,  if  they  have  an  express  power,  &c.  they  cannot  amove,  without 
summoning  the  party  to  answer  for  himself,  and  hearing  him ;  for  he 
may  have  a  good  excuse.  R.  11  Co.  99.  a.  R.  1  Sid.  14.  Vide  Man- 
damus, (D  S,  4.)  {g) 

Nor,  without  reasonable  warning.     1 1  Co.  99. 

Nor,  by  an  order;  for  it  ought  to  be  a  corporate  act  under  the  com- 
mon seaL     5  Mod.  259.  {h) 

So, 


which  he  mi^t  afterwards  be  acquitted  on  a  trial  bv  jury.  Thus,  if  a  man  produce  a 
riot  at  a  corporate  meeting,  and  ttiereby  interrupt  tne  business  of  the  corporation,  this 
is  an  oflfence  indictable  at  common4aw ;  now,  it  mieht  happen,  that  a  corporator  might 
be  removed  for  such  an  o&nce  imputed  to  him,  ana  yet  he  might  be  acouitted  of  it  on 
a  subs^^uent  indictment.  2Kyd,89.— 5.  There  is  a  case,  however,  in  wnich  a  removal 
^r  a  riot  in  the  council  chamber,  without  previous  conviction,  is  said  to  have  been  held 
^d.  StyL  477.  —  6.  It  has  been  asserted,  that,  after  conviction,  the  king  might,  by  writ 
issuing  out  of  the  court  where  the  conviction  remains,  or  out  of  diancery,  command 
the  corporation  to  discbarge  the  party  convicted;  but  this  doctrine  has  been  justly 
disregarded.    1  Burr.  530. 

(/)  In  some  instances,  too,  the  crown  has  reserved  to  itself  the  power  of  removing 
at  pleasure  all  or  any  of  the  principal  officers  of  the  corporation ;  but  whatever  mav  be 
said  as  to  the  invalidity  of  such  a  reservation,  as  being  repugnant  to  the  purpose  of  the 
charter,  such  a  power  cannot  certainly  be  exercised  to  such  an  extent  as  to  deitroy  tho 
whole  body  at  once,  and  render  the  dection  of  other  ofi&cers  impossible.  8  T>R.  51 6*. 
568.     8]!^d*94. 

'  (g)  1.  Where  it  is  intended  to  remove  any  of  the  members  or  officers  of  a  corpora- 
tion, it  is,  in  general,  absolutely  neceasaiy,  not  only  that  he  should  be  summoned- ffe> 
nersJly  to  attend,  but  he  must  have  a  particular  summons  to  attend  and  answer  Sie 
particular  charge  alleged  against  him ;  for  it  would  be  highly  unjust,  upon,  a  general 
summons,  to  remove  a  man  for  particular  ofiences,  which  he  may  nave  had  no  om>ok^ 
Canity  of  preparing  to  answer.  1 1  Rep.  99.  4  Mod.  S3.  37.  1  Kyd,  444.  —  S.  But  tnece 
may  be  particular  circumstances,  under  which  the  summons  may  be  dispensed  with. 
Tbus,  says  Holt,  C.  J.  **  a  man  ought  not  to  be  dufranchised  until  ne  has  been  Heard  in 
his  defence,  on  notice  and  preparation,  and  notice  is  only  necessary  for  thaf^urpose. 
Therefore,  if  a  man  be  charged  m  plemt  comitiu,  and  ordered  to  prepare  by  sucn  a  tim^ 
this  will  be  good,  though  there  be  no  actual  summons,  because  if  the  party  be  heard  it 
IS  sufficient.'^  Ld.Raym,  SS5,Sfi6.  sSalk.48.  lKyd,444w  — 3.  If  a  party  be  charged 
with  a  particular  ofience  in  one  assembly,  and  ordrnd  to  prepare  for  his.  defence,  he 
certainly  cannot  complain  of  want  of  notice ;  but  it  seems  very  doubtful  whether  his 
beinff  charged  and  answering  in  the  same  assembly  will  cure  the/ want  oC  notice. 
1  Kyd,  445.  —  4.  Where  a  person  is  removid>le  for  non-rendence,  there  is  no  necessity 
to  summon  him  brfore  he  is  removed,  because  he  has  abdicated  the  town,  and  is  out  of 
the  reach  of  summons.  Ck>mb.  1 98. 970.  1  Show.  359, 260. 364, 365.  Ld.  Raym.  1 S75L 
Vide  Sty.  151.446.  Palm.451.  lSyd.14,15.  2Syd.97.  Fortes.S05.  lKyd,449.  But 
if  he  be  removable  for  non-attendance  at  the  corporate  assemblies,  he  must  have  had 
peiaonal  notice  to  attend,  and  that  his  presence  was  necessary;  the  usual  notice  of  the 
mtended  meeting  will  not  be  sufficient,  unless  that  usual  notice  be  personal.   1  Burr.  5 1 7« 

527.540. 

(A)  1.  A  man  may  be  constituted  a  burgess,  or  appointed  to  an  office,  by  deed 
under  the  common  seal,  and  then  he  Ofught  to  be  disoiarged  in  the  same  manner :  but 
where  the  party  is  constituted  or  appointed  by  election,  nothing  more  is  required  than 
an  entry  in  the  books  of  the  corporation ;  and  he  may  be  dis(£aived  by  an  order  en- 
tered in  the  same  manner.  Lei.  Raym.  226.  Garth. 390.  5Mod.257«  1  Kyd,  450. 
«— 2.  So,  where  an  office  is  granted  by  deed,  the  resignation  or  surrender  ought  also 
10  be  by  deed;  but  where  an  officer  is  appointed  by  election,  the  corporation  may  accept 
Ins.reai^gnatioii  or  surrender  by  parol  before  them;  **  If,  indeed,"  says  Holt,  ^  a  man 
speak.atlarge^^aad.say  he  will  be  no  alderman,  &c.  that  signifies  nothing;  but  if  he 
•ooBi^  in  an  open  assembly  of  the  corporation,  and  there  resign  his  office,  declaring  that 
he  will  not  continue  in  it  any  longer,  and  desire  them  to  accept  his  rescnation,  and 
they  accept  it  and  dect  another  in  his  room,  this  is  a  good  resignation.  La  Raym.  563. 

Ff  [£]  3  Salk 
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So,  if  it  has  a  power  by  prescription,  &c.  die  corporation  ought  to 
shew  that  it  has  used  to  remove ;  for  it  is  not  sufficient  to  say,  that  they 
are  always  removable.     Sti.  479,  480. 

If  a  freeman,  or  officer,  in  a  corporation  be  amoved,  &c.  without 
cause,  a  mandamus  lies*    Vide  Mandamus,  (A.) 

(G)  iFranci)iis!e0,  f)Oiv  oedtcoj^eD. 

(G 1.)  By  rc-union  to  the  crown. 

If  franchises  and  liberties  are  granted  by  the  king,  which  were  before 
in  esse  J  as  flowers  of  his  crown,  and  afterwards  by  escheat,  surrender,  or 
otherwise  come  back  to  the  crovm,  they  are  re-united  to  the  crown,  and 
the  king  has  them  in,^^  cororue^  as  before.  R.  9Co.  25.  b.  Vide 
Liberties,  (C 1, 2.) 

As,  if  the  king  grants  bonafeUmum^  &c.  to  an  abbot,  and  his  pos- 
sessions are  given  to  the  king  by  the  st.  27  H.  8.  or  82  H.  8.  the  king  b 
seised  again  of  the  same  things,  as  before,  injure  corona,     9  Co.  25.  b. 

So,  a  common  in  gross.     Jon.  285. 

So,  a  liberty  to  be  quit  of  swanimote ;  or  other  liberties  in  the  nature 
of  purveyance.    Jon.  270. 

So,  if  liberties,  franchises,  &c.  which  were  appendant  to  a  manor,  as 
wrecks,  wai&,  estrays,  &c.  come  with  the  manor  to  the  king;  the  ap- 
piendancy  is  extinct,  and  the  king  is  seised  of  them,  as  before,  injure 
corona.     9  C!o.  25.  b.     Cro.  £1. 591 .     1  And.  87. 

So,  if  liberty  to  hunt  within  a  forest  be  granted  to  an  abbot,  who  has 
the  manor  of  W.  and  the  manor  comes  to  the  king ;  the  liberty  shall 
be  extinct     Jon.  286. 

But  if  franchises,  liberties,  S:c.  created  de  novo  by  the  king,  come 
back  to  the  crown ;  they  are  not  merged,  or  extinguished  in  the  crown. 
9  Co.  25.  b.     1  And.  87. 

As,  a  fair,  or  market,  with  toll,  &c.  for  the  king  would  lose  them  for 
ever,  if  they  should  be  extinguished.     R.  Cro.  £1.  592. 

A  park,  warren,  &c.     Cro.  £1. 592. 

If  a  lieutenant  of  the  king's  chace  has  tide  by  prescription  to  hunt 
within  the  manor  of  S«  as  in  t£e  purlieu  of  the  chace ;  if  the  manor  comes 
to  the  king,  and  afterwards  is  regranted,  the  liberty  to  hunt  there  is  not 
extinct     K.  Dy.  327.  a. 

If  a  hundrea  is  severed  from  the  county  before  the  stl4£d.3.9. 
and  afterwards  comes  back  to  the  crown ;  it  shall  not  be  extinct  Dub. 
3  Mod.  200. 

If  a  liberty  to  have  a  swanimote  court  held  in  his  manor  be  granted ;  it 
shall  not  be  extinguished,  if  the  manor  comes  to  the  king,  and  is  after- 
wards regranted.     Jon.  286. 

(G  2.)  By  surrender. 

A  surrender  of  a  charter  by  writing  shall  be  void,  if  it  be  not  inrolled. 
R.lSaLl91. 

Salk.  4S5.  1  K^d.450.  —  3.  And,  in  the  case  where  a  reajgnation  ought  to  be  fay  deed, 
it  is  sufficient,  in  legal  proceedings,  to  soy,  that  the  patty  res^;ned,  or  that  he  reuned 
Tn  due  form,  without  shewing  that  it  was  by  deed ;  for  if  that  be  necessvyy  it  is  impbed. 
1  Sid.  14.    Ld.Raym.5(}4.     lLutw.405.     lKyd,450. 

Every 
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^  « 

Every  surrender  of  their  liberties,  &c.  does  not  dissolve  the  corpo- 
ration.    Semb.  2  Mod.  Ca.  361. 

If  a  surrender  of  a  charter  be  void ;  a  new  grant  in  consideration  of 
such  surrender,  shall  be  also  void* 

And  if  the  old  members  act  by  themselves,  after  the  new  charter,  and 
by  colour  thereof:  their  acts  sbaH  be  good,  in  respect  of  their  anient 
right.     R.  lSal.191, 

But,  after  a  new  charter  upon  a  void  surrender,  if  the  old  members 
join  with  those,  who  have  no  authority  but  by  the  new  charter;  their 
act9  will  be  void,  though  the  old  members  are  the  miyority.  R«  1  Sal.  191 . 

(G3.)  By  forfeiture. 

So  franchises  may  b^  forfeited  by  breach  of  the  trust,  upon  which 
they  were  granted,  and  perversion  of  the  end  of  their  grant,  or  in- 
stitution* 

As,  if  a  leet  be  disused,  and  has  no  officers,  or  instruments  for  punish- 
ment.    Jon.  283. 

So  a  corporation  itself  may  be  forfeited,  if  the  trust  upon  which  it 
was  createdrbe  broken j  and  the  institution  of  it  perverted. '  Per.  Holt^ 
Sha280.     4  Mod.  58.     Skin.  310. 

So  franchises  may  be  forfeited  by  misuser,  or  abuser,  or  other  mis- 
demeanor in  him  to  whcnn  they  are  granted. 

(6  4.)  By  the  dissolution  of  a  corporation : — Wliat  shall  be  a 

dissolution. 

So  franchises  may  result  to  the  king,  or  donor,  if  the  body  to  whom 
granted  be  dissolved,  or  extinguished :  as,  if  land  be  given  to  an  abbot 
and  convent,  who  all  die,  by  which  the  corporation  is  dissolved ;  the 
land  does  not  escheat,  but  the  donor  shall  have  it  again.  Co.  L.  IS.  b. 
2  And.  107. 

So,  if  land,  or  other  possessions  are  granted  to  a  dean  and  chapter, 
mayor,  and  commonalty,  &c.  who  are  dissolved.  Ck).L.lS.  b.  R.Godb. 
211.     1  Rol.  816. 1.22. 

So,  if  a  corporation  be  constituted  of  brethren  and  sisters,  and  all  the 
brethren  die,  or  all  the  sisters ;  the  corporation  is  thereby  dissolved. 
iBoL  514. 1.40. 

So,  if  a  corporation  refuses  to  continue  the  elecUon  of  officers,  till 
all  die  who  could  make  an  election:  for  thereby  the  corporation  is 
dissolved. 

Or,  if  the  kin^  names  the  head  of  the  corporation,  and  they  refuse  his 
nomination  till  £e  body  be  dead.    Jon.  168. 

So,  if  the  abbot,  and  all  the  monks  of  a  convent  are  deraigned^  and 
relinquish  their  habit  and  order ;  the  corporation  is  dissolved.  Dav«  !•  b. 

If  a  clu^l,  and  all  the  possessions  thereto  annei^ed  be  aliened;  the 
chwlain  deasfes ;  for  he  cannot  be  a  chaplain  of  nothing.    3  Co.  75.  a. 

IBut  if  a  corporation  gives  an  obligation  under  the  common  seal,  and 
some  of  the  principal  members  sign  it,  but  the  words  are,  naoerint  no$ 
magistrum  et  guardian\  S^.  teneri,  3^^  by  their  corporate  name ;  if  the 
corporation  be  afterwards  dissolved,  the  particular  members  shall  not 
be  charged.    R.  1  Lev.  S37. 

F  f  [E]  4  (P  5.) 
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(G  5.)  What  shall  not  be  a  dissolution. 

But  by  a  change  of  the  name,  or  a  new  incorporation  of  the  same 
persons,  the  old  corporation  is  not  extinct,  nor  the  privileges  granted 
to  it. 

So,  if  a  dean  and  chapter  grant  their  church,  and  all  their  possessions; 
their  corporate  capaoitj^  k^ditiimeft.    8  Co.  75.  a.    Jon.  168. 

If  a  manor,  wnich  is  the  whole  body  of  a  prebend,  be  evicted,  the 
prebend  continues.    dCo.75. 

If  by  surrender,  or  act  of  parliament,  all  the  possessions  of  an  hos- 
pital ar^  resuipedi  the  master  and  brediren  of  the  hospital  continue. 
Day.i.b.-  '  ' 

So,  if  the  franchises  of  a  corporation  are  seised,  or  surrendered,  the 
corporation  itself  oontimtes.     Per.  Holt,  Skin.  311. 

(6  6.)  When  franchises  are  not  gone  by  the  dissolution  of 

the  corporation. 

If  a  corporation  have  gnmted  over  their  possessions  to  another, 
before. their  dissolution,  they  do  not  return  to  the  donor.  R.  1  RoL816* 
1.10.20. 

Vide  Praerogative,  (D  30. 5S.)  —  Retom,  (B  1.  &c.) 


FRANK-FEE. 

Vide  Ancient  Demesne,  (B). 

FRANK-MARRIAGE. 

>nde  Estates,  (B6.) 


FRAUD. 

Vide  Bankeupt,  (C2,&c.)  —  Chancery,  f2Q5.)  —  Deceipt,  and 

the  references  there  marked. 


FREEDOM. 

Vide  FiUMCHisES,  (F  28. 33, 34.) 

■     »      11  ■ 


FREEHOLD. 

Vide  Abeyance. — Chancery,  (4  G  4.) — Copyhold,  (K  14. — R 15.) 
-^  EsGLiSE,  (G 1 .)  —  Parceners,  (A  4.)  —  Pleader,  (8  K  22.)  — 
Prohibition,  (F2,&a)  —  Remitter,  (C4.) 
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FREIGHT. 

Vide  Merchamt,  (E  9.) 
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FRUITS. 

VideDisBfES,  (HlO.) 

GAMR 

Vide  Justices  OF  Peace,  (B4S,  &c} 

GAMING. 

Vide  Bankrupt,  (D  88.)  —  Justices  of  Peace,  (B  42.)  —  Pleader, 

(2  G  8.  —  2  W  26.) 


GAOL,  AND  GAOLER. 

Vide  Imprisonment,  (A  —  B,  &c.  —  F). 

GAOI^DELIVERY. 

Vide  Justices,  (H). 

GARDIAN. 

« 

(A)  (SuarDianin  cbiDairg,  p.  [378.] 

(B)  ^uarDlan  in  0ocage«  p.  [379.] 

(B  1.)  Who  shall  be.  p.  [379.] 

(B2.)  Who  not  p.  [380.] 

(B  3.)  What  things  he  shtOl  have.  p.  [380.] 

(B  4.)  What  he  may  do.  p.  [380.] 

(C)  (^uarDian  tig  nature,  p.  [381.] 

(D)  (^uarDian  i){f  rea0on  of  nurture,  p.  [38L] 
(£)  «0uarliian  f>2  0tatute*  p.  [382.] 

(£  1.)  By  the  st  4  &  5  P.  &  M.  p.  [382.] 
(E  2.)  By  the  st.  1«  Car.  2.  p.  [383.] 

(F)  Guardian  hjf  election,  p.  [384.] 

(F  1.}  Of  the  heir  himself,  p.  [384.] 
(F  2.)  Of  the  court,  p.  [384.]  . 

(G)  <^arDian  f)2  cu0tom* 

(G  1.)  Orphans,  p.  [385.]     .      . 

(6 .2.).  What  estates  belong  to  an  orphan,  p.  [386.] 

CG  3^)  Allowance  .to  an  orphan,  p;  [393.] 

(G  4.)  Marriage,  p.  [393.] 

(H)  Vitmm 


[S783  GARDIAN. 

(H)  UemtD^  bg  a  gtiarpian. 

(H  1.)  Right  of  ward.  p.  [393.] 

(H  2.)  Ejectment  of  ward.  p.  [394.] 

(H  3.)  Ravishment  of  ward.  p.  [394.] 

(H  4.)  Information,  p,  [394.] 

(H  5.)  Trespass,  p.  [395.] 

(H  6.)  Intrusion  of  ward.  p.  [395.] 

(H  70  yalore  maritagii,  p.  [395.] 

(A)  (SuarDmn  in  (bfMlqt, 

Guardian  is  by  the  common  law,  or  by  statute.     3  Co.  37.  b. 

There  are  four  guardians  by  the  common  law :  in  chivalry,  by  socagCf 
by  nature,  by  reasiHi  of  nurture.     sCo.S7.b.     Co.L.SS.b. 

If  a  man  had  died  seised  of  lands  holden  by  knight's  serrice,  the 
lord  had  the  wardship  of  the  land,  and  the  person  of  his  heir-male, 
dll  his  age  of  21  years.     Lit  s.  103. 

And  of  his  heir,  If  it  was  a  female,  till  her  age  of  fourteen  years. 
Lit  s.  lOS. 

And  by  the  st.  W.  I.  23.  if  such  heir-^male  was  within  fourteen 
years  at  ue  death  of  her  ancestor,  and  unmarried,  till  her  age  of  six- 
teen  years,  viz,  for  two  years  longer;  but  if  she  was  above  fourteoi, 
or  married  before  fourteen,itremainB  asattjiecommonlsw.  Lit.s.109. 

If  the  lord  dic^  his  executor  shall  have  the  ward,  till  his  age  of 
twenty-one  years.     Lit  a.  125. 

By  the  sL  32  H.  8.  I.  which  allows  of  devising  two  parts  of  lands 
holden  in  chivalry,  the  wardship  of  the  heir  tor  the  other  third  part 
is  saved  to  the  iora. 

And  if  two  are  jointrtenants  of  land  (or  life,  and  to  the  heirs  of  one, 
who  dies ;  his  heir  shall  be  in  ward  during  the  life  of  the  other. 

So,  by  the  equi^  of  the  same  statute,  if  land  be  setUetl  to  the  mo- 
ther for  life,  remainder  to  tlie  fitther  in  lee,  and  be  dies;  the  lord 
shall  have  the  wardship  of  the  haz  within  age,  and  not  his  mother. 
2Cro.*0^ 

Or,  to  the  mother  for  life,  remainder  to  the  father  for  life,  and 
afterwards  to  the  heirs  of  hia  body,  and  afterwards  to  him  in  fee.  It. 
2  Cro.40. 

But  if  land  descend  to  the  son  as  heir  to  his  mother,  in  the  life  of 
his  father,  the  ftthfir  shall  have  the  wanlship  of  the  person  of  his  h^ 
apparent,  though  the  lord  has  4e  wardsh^  of  his  land.    Co.  L.  84. 

Though  a  daughter  be  his  heir  apparent,  the  fother  shall  have  the 
of  her  body,  and  her  marriage.  B.  6  Co.  Zit.  Mo.  738. 
Jie  fother  marry  his  dao^ter,  who  is  his  heir  apparent,  and 
I  by  a  second  venture  has  a  son,  he  shall  not  answer  to  the 
le  marriage,  though  be  could  not  have  her  marriage  afW  the 
is  son.     Mo.  739. 

Yet  the  mother  aAet  the  death  of  her  husband  shall  not  have  the 
WBidship  of  his  fa«r  apparent  thon^  she  baa  land  descetidible  to  him. 
jtfo.7&S.    Lit8.1H. 

So, 


Guardian  m  socage.  [*?9] 

809  the  father  shall  not  have  the  w^rdshji^fif  j|^r^(^t^^^rfj^is'^ 
or  daughter,  though  it  be  his  presumptive  neir.     Co-.l^  84.  (^/ ' 

Nor,  shall  the  rather,  if  he  be  an  alien,  attainted^  8^c.  hltv^liie  wardr 
ship  of  his  son;  for  then  he  is  not  his  heir  apparent  /  Col\//84»  b. 

But  now,  bv  the  St.  12  Can  2.  24.  all  teRures  by  Ibiight'i  service  of 
the  king,  or  of  any  other  person^  and  by  knigWs'  s^rtioe  in  ki^tief  and 
by  socage  in  capite  of  the  king,  and  the  fruits  and  cQnseqae^td  thereof, 
are  taken  away  and  discharged.  And  aU  tepures  of  ^oiiovii|&  manors, 
&C.  held  either  of  the  king  or  any  other  person,  aire  ttinied  Into  free 
and  common  socage. 

(B)  (S^uaitimn  in  0ocdg& 

(Bl.)  WhosKallbe.  * 

If  a  man  die  seised  of  lands  holden  in  socage,, his  heir  within  th^  age 
of  fourteen  years,  the  next  fiiend  of  the  heir,  to  whom  theinheritapc^ 
cannot  descend,  shall  have  the  wardship  of  the  land,  ^ind  of  the  h^ir, 
till  his  age  of  fourteen  years.    Lit.  s.  .123.     2Rol.  49. 1. 10.. 

And  by  the  st  12  Car.  2.  24.  all  tenures  are  turned  into  free  andl 
common  socage,  (a) 

And  therefore!  if  the  ancestor  die  seised  of  lands  holden  in  .socage^ 
the  next  friend  of  the  heir,  to  whom  the  inheritaacc  cannot,  descend, 
shall  be  his  guardian. 

As,  if  land  descend  on  the  part  of  the  fiither^  the  moth^,.  or  next 
friend  on  the  part  of  the  mother,  shall  be  guardian.    Lit.  s.  123. 

Or,  if  land  descend  on  the  part  of  the  mother,  the  fiither^  or  next 
fiiend  on  the  part  of  the  father.     Lit  &  123. 

If  a  woman  has  two  sons  by  divers  husbands,  and  dies,  her  yoimgest 
son  within  fourteen,  his  brother  of  the  half  blood  shall  be  guarauDt 
before  his  uncle.  Per  two  J.  Warbv  cont.  Mo.  635.  Ow.  128.  Cro. 
£1.825.    Dub.  2 Jon.  17. 

If  there  are  three  sons,  and  the  youngest  dies  seised  gf  lands  in 
socue^  his  hdr  within  the  a^e  of  fourteen  ye^rs,  the  eldest  shall 
be  his  guardian;  for  he  shdl  be  preferred  as  the  most  worthy. 
Co.  L.  88.  a* 

So^  if  a  man  be  donee  in  frank-marriage,  and  die,  his  heir  widiih 
fourteen,  die  next  friend  of  the  part  of  the  mother  shall  be  guardian ; 
for  the  mother  was  the  cause  of  the  gift.     Co.  L.  88.  a. 

Yet  generally,  where  there  are  several  in  equal  degree,  he  who  first 
seizes  ue  heir  shall  be  guardian ;  as,  if  land  be  given  to  A.  and  the 
heirs  of  his  body,  the  next  cousin  on*  the  bart  of  the  fdther,  or  oh  th^ 
part  of  the  motner,  who  first  takes  the  heir,  shall  be  his  guardian, 
and  the  friend  on  the  part  of  the  &ther  shall  not  be  prefen^ed. 
Co.  L.  88.  a. 

So^  if  a  man  dies  seised  of  land  on  the  part  of  his  father,  attd  other 
hnd  on  the  part  of  his  mother,  the  tsesA  of  blcfiod  on  the  part  df  the 
father  shaU  enter  into  the  land  on  the  part  of  the  mother,  and  the  next 
of  km  on  the  part  of  the  mother  into  the  land' on  the  part  of  the^  fkther. 
Co.L.88.  a.  .   '^ 

.  (fi)  The  neareit  friend  of  an  infiyiit,  ^c^t^b^der  of  iahaitaiie^  to  whom  the  latl^ 
caanot  descend,  his  mother  for  instaaoey »» in  the  absence  of.aay  cuslom  to  the  coti 
trary,  entitled  to  the  guardianship  of  his  person  and  copyhold.   2  M.  &  S.  ^04. 
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"  t{  -A.  W'giurdtan  in  socage  to  B.  and  another  dies,  his  heir  within 
vhom  B.  is  next  fnend,  A.  shall  be  his  guardian  by 

Co.  L.  88.  b. 
a  guardian  in  soci^e,  though  the  h^  be  issue  male, 
88.  a. 
L  brother,  or  other  cousin  of  his  ancestor.     Co.  L. 

.....,:>■..  (Be.)  Who  not. 

.  ,But  ,th9  f^rdian  in  socage  ought  to  be  the  next  in  blood ;  and  ther^ 
fore  ttU  next  in  affinity  shaU  be  excluded.     Co.  L.  88.  a. 

So,  every  one  dull  be  excluded,  to  whom  the  inheritance  by  possi- 
bili^  may  descend ;  and  therefore,  if  a  man  has  two  sons  by  sereral 
w^nn,'  md  the  younmst  dies  seised  of  land  in  borough-english,  bis 
beir  w^in  fourteen,  3ie  eldest  son'of  the  half  blood  shaU  not  be 
guardoB ;  for  the  land  by  possibility  may  descend  to  the  nncle,  and 
afterwards  to  him.     Co.  L.  68.  b. 

Say  if  an  in&nt  claims  by  purchase,  not  by  descent  as  heir,  he  shall 
not  be  in  ward.     2Mod.I76. 

Soi  an  infant  cannot  be  gnardian ;  for  account  does  not  lie  against 
him.     Co.  L.  88.b. 

Nor,  an  idiot,  lunatic,  or  noncoti^)os.     Co.L.  88.'b. 

Nor,  a  leper,  removed  by  a  writ  de  Imroso  amovendo.     Co.  L.  88.  b. 

Nor,  tardus,  axcus,  and  nmtus.     Co.  L.68.  b. 

If  tbe  goardiab  die,  his  executor  or  administrator  shall  not  have  the 
ward.     Vau.  161. 

'  If-  a  wife,  being  a  guardian,  die,  her  husband  shall  not  have  it^  thon^ 
he  survive.     Co.  L.  89.  a. 
"Sd,  b  guardian  in  socage  cannot  devise  his  wardship  to  another,  but 
the  next  &iend  to  the  heir,  after  the  death  of  the  first  guardian,  shall 
fadveit.     Vau.  178.  181. 
-  Nor,  «ball  it  be  forf^ted  by  his  outlawry  or  attunder.    Co.  L.'68.  b. 

(B  3.)  What  things  he  shall  have. 

Guardian  in  socage  shall  have  tbe  custody  of  the  laud,  and  body  <^ 
the  heir,  till  his  age  of  fourteen  years. 

If  the  heir  has  a  rent-seek,  coumion  of  pasture,  or  other  inheritance 
which  does  not  lie  in  tenure,  the  guardian  snail  have  the  custody  of  them 
as  well  OS  of  his  land.     Co.  L.  87.  b. 

(B4.)  What  he  may  do.. 
'  Guardian  in  socage  may  take  all  the  profits  of  tbe  estate  of  tbe  heir 
for  his  benefiL 

So,  hemaymake/Aflesae^ffheinbi^seEtate  tillhisageof  finirteen 
years.   ,2  Rol,  41.1. 17.     2Cio.98. 
*"Anil'   upon    such   lease  ,the    lessee   may   maiotam   an   gectment. 

i'teriirtTi?.  (S) 

I^od  acceptance  of  a  lease  by  a  guardiaa  by  the  leasee  of  the  &ther> 
a  KKf^^  he  imuf  prove,  ia  odtS- 
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is  tantamount  to  a  surrender  of  the  first  lease.     R.  1  Leo^JSi.  A$2. 
Ow.  45. 

So,  a  guardian  may  make  an  admittance,  or  yoIi 
copyhold;  for  he  is  dominuspro  tempore.     Vide  Cop; 

So,  a  grant  of  a  reversion  of  a  copyhold ;  though  it 
ing  the  nonage.     2Rol.41.LlS.     2Cro.99.     Vide 

So,  a  guardian  in  socage  may  avow  in  his  ovn  nt 
rent  upon  a  lease  by  him.    2  Cro.  98. . 

So,  he  may  have  trespass,  or  ravishment  of  ward.  2  Cro.  99< 
F.N.B.140.C.  „    .J.  ..^ 

So,  an  ejectment  of  ward,  for  the  land  of  the  in&ot.  F.  t^i  £(.  1  f  6.  C< 

(C)  (gfuacDion  bp  nature. 

If  a  son  has  lands  as  hor  to  hb  mother,  which  are  holden  \»  ksi^tfs 
service,  his  &ther  shall  be  guardian  of  his  body,  and  ^att  baire^w 
maroage,  and  not  the  lord ;  tor  none  shall  be  in  irard  to  anotha^  EMmg^ 
his&ther.     Lit.s.n4.     Co.L.88.  b.     Mo.738.  ■    ',    - 

And  therefore*  if  the  fiither  be  lord  of  the  land  holden  by  kbt^I^s' 
sernce,  he  shall  have  the  custody  of  his  har  apparent  as  &ther,  ana  not 
as  lord.     Co.  1.84.  a.     3  Co,  39. 

Be  the  heir  apparent  son,  or  daughter.     Co.  L.  84.  a.     3  Co.  88. 

And  the  &ther  shall  have  the  giunlianship  of  his  heir  iq^nrcnt  till 
hb  age  of  twenty-one  years.     Semb.  Carth.  385.     5  Mod.  283. 

But  tbb  extends  only  to  the  custody  of  the  body  and  the  morridge 
of  hb  heir ;  for  the  lord  in  chivalry  shall  have  die  custody  of  the  lud. 
Co.  L.  84.  a. 

So,  it  does  not  extend  to  a  collateral  bur,  but  only  to  hia  son  or 
daughter,  hb  heir  apparent     Co.  L.  84.  a. 

So,  it  extends  only  to  the  fiither ;  for  the  grand&ther  shall  not  have 
the  wardship  of  hb  heir  ^parent.     6  Co.  22.  b. 

Nor,,  the  mother  by  the  common  law.    Semb.  3  Co.  38.    Co.  L.'84.  bj 

So,  if  the  fether  be  an  alien,  he  shall  not  have  the  wardship  of  his 
son ;  for  he  cannot  be  his  heir.     Co.  L.  84,  b. 

Or,  if  he  be  attainted.     Co.  L.  84.  b.     3  Co.  38.  a. 

If  tjie  &ther  be  outlawed,  it  shall  not  be  forfeited.     S  Co.  39.  &. 

Nor,  shall  it  go  to  the  executor  or  adminbtrator  of  the  fatjier. 
S  Co.  39.  a. 

Nor,  can  it  be  granted  or  diqxsed  by  tbe  father  to  another. 
R.  Vau.  180. 

So,  if  the  father  be  guardian  in  socage,  he  shall  have  the  custody  of 
hb  son  as  guardian,  not  as  father.     Co.  L.  88.  b. 
.    So,    if  the    father    commits    waste,   he  forfeits  hb  cuardianship. 
Hard.  96.  ./^^ 

(D)  tSuQtDian  bg  reason  of  niirture,    > '    ^ 

So,  the  bther  and  mother  of  an  infant,  who  b  not  an  heir  apnareni,^ 
shall  be  guardian  to  him,  till  hb  age  of  fourteen  years,  bVtp9S9ivof 
nurture.    8Ed.+.7.b.  ,  3  Co.  38.  -  ■  .  _jc  s. 

.And  by  the  course  of  the  law,  the  wardship  b  cast  upon  bim,  wiien 
the  infimt  has  no  land.     SEd.  4.  7.  b.  ;7~,'~ 

So,  after  the  deatli  of  the  &ther  and  mother,  the  grandGitAeiil  0,r, 

'great- 
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crettt^graddmoilier  thall  have  the  care  of  the  grandsons  and  grand- 
daughters.   Fl.  1  •  c.  6. 

^^&s^'Mpdiesei'nipti^  mntinpoiestate  empatemi^  et  eo  mortuo  rtddtmt 
in  potestate  patris.     Fl.  1  •  c.  7* 

But  it  was  agreed,  that  the  &ther  or  mother  shall  have  the  nurture  of 
the  in&nt,  and  not  the  grandfather.     Mo.  7S8. 

And  th^  father  or  mother  by  reason  of  die  nurture  shall  have  trespass 
against  a  stranger,  who  takes  the  infant     Mo.  738. 

[Children  have  a  natural  right  to  the  care  of  their  mother;  and  the 
court  will  order  a  grandfather  to  deliver  them  up  to  her.  Mellish  v. 
Da  Costa,  M.  1737.    2Atk.  14.] 

[But  if  a  rich  unde  takes  three  infant  nieces  into  his  house,  and 
leaves  them  large  ibrtunes,  and  they  remain  in  the  house  with  one 
of  the  executors,  the  court  will  not,  on  petition  of  their  firtfaer, 
order  them  to  be  delivered  over  to  him.  Hopkin's  case,  M.  1752. 
S  P.  W.  152.] 

But,  a  stranger  to  the  in&nt  cannot  be  his  guardian  by  reason  of 
nurture.    8Ed.4.7«b. 

So,  ruUus  exJUa  turn  erit  in  potestate  avi  sed  patris.  Fl.l.  c.6* 
Co.  L.  84.  b. 

Guardian  by  reason  of  nurture  is  for  the  education  or  governance 
of  an  in&nt,  who  has  no  other  guardian,  till  his  age  of  discretion. 
8  Ed.  4.  7.  b. 

And  therefore  he  cannot  detain  the  infiint  against  his  guardian,  in 
chivalry,  or  socage.     11  H.  4. 54.  b. 

If  he  discharges  the  infant  out  of  his  house,  and  he  binds  himself  ap- 
prentice^ he  cannot  afterwards  retake  him.    8  Ed.  4. 7.  b. 

If  he  grants  the  infimt  to  another,  that  binds  himself  and  he  cannot 
afierwar£  retake  him.    Dub.  8  Ed.  4. 7.  b. 

If  he  makes  a  lease  of  the  lands  of  the  infimt,  nothing  passes  but 
only  at  will;  for  he  has  no  interest  in  the  land.  1  Leo.  158.  R.  Cro. 
EL  678. 734. 

But  if  a  guardian  by  reason  of  nurture  delivers  the  in&nt  to  another 
for  his  instruction,  he  may  afterwards  retake  him.     R.  8  Ed.  4.  7*  b. 

If  he  grants  the  in&nt  to  another,  he  need  not  stay  with  the  grantee. 
8Ed.4.7.  b. 

Xf  there  be  an  action  a£;ainst  him  by  the  guardian  in  chivahy,  or 
socage,  it  will  be  a  good  plea  to  say,  that  he  claims  only  by  reason  of 
nurture,  and  the  other  claims  as  ward,  and  he  is  ready  to  render  him  as 
the  court  thinks  fit.    8  Ed.  4. 7.  b. 

So,  the  father  or  mother  shall  not  have  the  wardship  of  the  son  or 
daughter  by  reason  of  nurture,  beyond  the  age  of  fourteen.    3  Co.  38.  b. 

(£)  c^uarDian  &s  ^totntu 

(E 1.)  By  the  st.4 &5 Ph.  & M. 

*'  JGb^  the  comBcni  law  there  was  guardian  by  chivahy,  socage,  natm^ 
and  by  reason  of  nurture  only.     G>.L.  88.  b.     3  Co.  37.  b* 

But^  nowby  the  st  4 1^5  rh.  8&  M.  8.  no  persons  shaU  take  away  «ny 
maid  child  unmarried  under  the  age  of  16  out  cS  the  possession,  and 
against  the  will  of  her  father,  or  of  such  person  to  whom  the  &ther  by 

his 
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his  will,  or  other  act  in  his  lifetime,  shall  appoint,  bequeacbi  gtvi^  «or 
grant  the  govemancie  of  such,  child,  &c«  >-..«-... 

And  if  any  shall  take  away  such  child  from  the  possession,  &Cb-agiim9t 
the  will  of  the  fiuiher,  or  mother  of  such  child,  &c. 

And  if  any  shall  take  away  and  deflower,  &c.  such  child,  against 
the  will,  or  unknown^  of  the  nttber,  if  living,  or  of  the  mother  oi-siieh 
child,  having  the  custody,  or  governance  of  such  child,  if  the  fiither  be 
dead,  &c.  ,*•... 

And  l)y  this  act  two  other  guardianships  are  allowed;  viss*  guardian- 
ships by  nature,  or  by  assignation.     8  Co.  38.  b. 

And  therefore,  upon  the  construction  of  this  act,  the  mother,  aftei* 
the  death  of  the  &ther,  shall  have  the  guardianship,  of  his  heir,'  or  other 
son  or  daughter,  till  its  age  of  sixteen  years.     Semb.  S  Co.  89.  a;    - 

And  this  custody  is  inseparable  from  the  person  of  the  mother ;  for 
if  she  marries,  it  shjedlnot  be  vested  in  the  husband.     R.  8  Co.*89'.     - 

So,  by  ihe  st  4  &  5  Ph;  &  M.  8.  the  lather  by  will,  or  other  act  in 
his  Itfe-time,  may  bequeath  or  appoint  the  guaniianship  of  his  child. 
Semb.  per  Dyer,  that  he  may.  Dal.  74.  R.  3  Co.  89.  a.  Semb.  oonh 
Van.  178. 

But  the  custody  of  the  mother  after  the  death  of  the  &ther^  of  his 
heir  apparent  aft^  14  till  16,  was  only  for  this  purpose,  that  he  who 
takes  her  and  marries  her  shall  incur  the  penalty'  of  the  st.  4  &  5  Ph. 
&  M.     Semb.  8  Co.  89.  a. 

[A  bastard  is  within  this  statute.  Rex  v.  Comforth,  H.  1 5  G.  2. 
Str.1162.] 

(E2.)  By  the  st.  12  Car.  2. 

But  now,  by  the  st.  12  Car.  2. 24.  the  father,  of  age,  or  under  ag^ 
by  deed,  or  by  his  last  will  in  writing,  executed  in  the  presence  of 
two  or  more  witnesses,  may  dispose  the  custody  and  tuition  of  his 
child,  or  children  bom,  or  in  ventre  sa  mere^  till  their  respective  a^ 
of  21  years  or  less  time,  in  possession  or  remainder,  to  any,  but  a  popish 
recusant. 

And  such  disposition  shall  be  good  against  all  claiming  as  guardian 
in  socage,  or  otherwise. 

And  such  person  may  maintain  trespass,  or  ravishment  of  ward 
against  any  who  detains  such  child,  and  may  recover  damage  in  such 
action  fox:  the  benefit  of  such  child. 

And  may  take  into  his  custody,  to  the  use  of  such  child,  aU  profits 
of  lands,  tenements  and  hereditadnents  of  such  child,  and  his  goods, 
chattels,  and  personal  estate,  and  may  bring  such  actions  as  guardian 
in  socage  might  do. 

[Testamentary  guardian  cannot  make  a  lease  of  infant's  lands ;  and 
sudi  lease  is  absolutely  void.  Roe  %r.  Hodgson,  T.  88  &  84  G.  2.  H, 
IG.8.     2Wils.139.185.] 

The  guardian  appointed  by  the  st  12  Car.  2.  has  the  same  interest 
m  att  respects  as  a  guardiah  fai,socagehad  b^r^  except  tts  to  the tsne 
and  modus  habendi.     Van.  179.  ^^ ' 

And  therefore,  he  cannot  by  deed,  or  will,  transfer  die  cuslody  of 

his  ward  to  another.     Vau.  179,  8cc.     R.  Eq.  Ca.  42.     (2d  part  of 

2Mod.Ca.) 

Nor, 
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Nor».  slall  It  go  to  his  execulor  or  administiBtor.    Van.  180. 182. 

And  if  the  guitfdiaii  dias,  it  detennines,  a^  if  it  was  never  disposed* 
Vaiu  185. 

If  Ajeme  guardian. manhr,  th^  guardianship  is  not  lzansferi«d  to  the 
husband,  ikii;  shall  it  be  forfeited  by  the.  attainder  or  misdemeanor  of 
the  husband.    i;4.Ca.l88.    (2d  part  of  2  Mod.  Ca.) 

So^  the  ward  has  the  same  remedy  against  his  guardian  by  this  act, 
as  there  was  before  against  a  guardian  in  socage.    Vau.179. 

But  the  mother  cannot  by  her  deed  or  will,  oiqlose  thei^ustody  of  her 
son.    Vau.  180. 

If  a  mother  by  will  ^>points  a  gyardiany  it  is  void ;  and  the  in&nt 
fbeing  fourteen)  shall  choose  a  guardian  in  court.  £x  parte  Edwards, 
T.  1747.  8  AtL  519. 

Neither  can  the  grandfiuher  appoint  guardians  of  his  grandson; 
but  he  may  give  his  estate4o  him  <mi  copdition  that  mch  and  su^h 
persons  be  his  guardians ;  and  if  the  father  do  not  submit  to  the  will, 
fhe  court  will  make  the  bther's  opposition  work  a  forfeiture  of  his  son's 
estate.    Amb.306. 

[So»  neither  can  a  man  regularly  appoint  a  guardian  to  his  natural 
child ;  but,  if  in  &ct  he  name  guardians,  the  court  will  i^)point  them, 
unless  some  objection  appear  to  them,  without  referring. it  to  the 
master  to  examine,  who  is  proper  to  be  appointed  guardian.  2  Brown. 
583.] 

So^  if  the  fether  devise  his  land  to  B.  during  the  minority  of  his 
heir  for  his  benefit,  this  does  not  amount  to  a  devise  of  the  custody  of 
the  heur.    Vau.  1 84. 

So»  if  he  devise  the  custody  of  his  heir,  without  saying,  for  what 
time,  it  will  be  void  for  the  ii)icertainty,  if  the  heir  was  above  14.  Per 
Vau.  184, 185. 

Otherwise,  if  he  was  under  14 ;  for  then  it  will  be  good  till  such  age. 
Van.  184. 

So,  if  a  freeman  of  London  devise  the  custody  of  his  son,  it  will  be 
vcMd ;  for  by  the  st  12  Car.  2. 24.  the  custom  of  London  is  saved,  R. 
I  Sd.  865. 

[If  there  aire  four  testamentary  guardians  of  the  children  of  a  pres- 
byterian,  and  one  of  them  has  put  them  to  a  school,  to  be  educated 
according  to  the  church  of  England,  the  court  will  not  order  them  to 
be  delivered  to  the  other  three.  Storke  v.  Storke,  T.  17S0,  S  P.  W. 
51.  (c)] 

(F)  (SuarDimi  feg  electtom 

(F 1.)  Of  the  heir  himself. 

If  a  man  die  seised  of  a  rent-seek,  common  of  pasture,  or  sudi  he- 
reditament  as  does  not  lie  in  tenure,  and  of  no  other  hereditaments, 
Ihs  heir  being  within  1 4  years,  tlie  heir  having  no  guardian  assigned,  &c. 
may  cfause  his  guardian.     Co.  L.  87.  b.  ' 

(F2.)  Of  the  court. 

If  an  infant  be  of  such  a  tender  age,  that  he  cannot  chuse,  a  guardian 
may  be  assigned  to  him. 

(e)  The  testamehtsry  goardian  of  an  infant  cannot  make  a'lease  of  the  in(anl*s  lands, 
and  such  a  lease  is  absolutely  void.     2  Wils.  129. 
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If  he  sue^'  or  be  sued  in  B.  R.  or  ClB.  a  guarciiah  fnaV  be^^ft^^ii^d 
for  him  by  the  court.     Vide  Pleader,  («  Cn,  2;)  —  Vifcthflj^ 

So»  in  the  spiritual  <»urt,  it  is  usual  to  assijg^  a  ciitator  to  the  mfafft  ^ 
2Jon.90.  ;       : 

And  it  may  be  doue  as  to  personal  estate.    S  Lev^i  163. 

And  the  ordinary,  when  he  assigns  such  curator,  'may  ta^e'  a  bond 
fiom  him  for  performance  of  the  trust.    Seihb.  2  Lev.  163*    .  .        ^ 

And  the  bond  maybe  taken  to  him  and  his  commissary.    JDub. 

^LeT.ies.  : 

[The  ecclesiastical  courts  oudit  not  to  appoiht  guardians  ex  ^0cio, 
without  a  suit  instituted ;  for  it  is  breaking  in  upon  the  jurisdiction  of. 
chancery;  and  semb.  that  a  quo  warranto  would  lie.'    Buck  v.  Draper, 
H.  1747.    SAtk.6SI.] 

So^  if  the  &ther  or  suardian  do  wroiig  to  the  infant,  any  one  may 
sue  as  guardian  to  the  m&nt    R.  Hard.  96. 

[A  guardian  may  be  wpointed  by  chancery,  though  no  suit  is  de- 
pendmff.  Ex  parte  Birchell,  T.  1 754.  3  Atk.  8 1 3.]  Vid.  1  Brown. 
S669  mere  it  is  said  the  petition  in  such  a  case  must  be  according  to 
the  statute. 

[The  court  never  appoints  a  guardian  to  a  woman,  after  marriage. 
Roiicht;.Garvan,  M.1748.     1  Yes.  157.]  * 

When  dbanoery  wiU  appoint,  or  remove  a  guardian,  vide  in  Chancery, 
(30l,&c.) 

(G)  (BuarDian  iig  custom. 

As  to  guardian,  by  custom  of  a  manor,  for  a  copyholder,  vide  Copy- 
hold, (K5.) 

(G  1.)  Orphans. 

By  the  custom  of  London,  the  mayor  and  aldermen  of  London  nave 
the  custody  of  every  orphan  within  the  ci^,  viz.  when  any  one  free  of  -^ 
the  dty  dies,  leavmg  an  orphan  within  age  and  not  married.     1  Rol. 
550.  ].40« 

And  custody  of  the  lands  and  goods  of  the  orphan  was  given  by  the 
St.  1  R.  2.    Rot  Par.  No.  ISp.     R.  Hob.  247. 

So^  by  custom  within  other  cities  and  boroughs.    Adm.  by  the  st.  ' 
4  8t5Ph.&M.8. 

And  thqr  have  the  custody  of  males  till  the  age  of  21  years,  of  fe- 
males till  18  or  marriage.     1  Sid.  250. 

And  therefore,  the  mayor  and  aldermen  of  London  have  the  govern- 
ment of  the  body,  lands,  and  diattels  of  an  orphan.     1  Sid.  250. 

Tbovigh  the  hmd  lies  out  of  London.    Semb*  1  Sid.  250*  ;      I'f 

Tlioogh  the  fetter  devise  the  guardianship  to  another ;  for  Igr  the  St.  4 
&  5  P.  &  M.  8.  and  12  Car.  2. 24.  the  custom  of  London,  ^and^o^xeir  *' 
boroughs  as  to  orphans,  is  saved.  ^ 

Though  the  fiither  at  the  time  of  his  death  did  not  live  in  Lon4Qn«f 
Semb.0Mt.4Sid.250.  '^       , 

So^  the  wife  of  a  freeman  is  within  the  custom.     1  Rol.  550. 1.  40jL'.«.  '. 

After  the  death  of  a  freeman  of  London,  the  mayor  and  aldenn^n 
ma^  summon  his  widow  or  executor,^  to  appear  at  a  court  of  0rpIuiB- 

VoL.  IV.  F  f  [f]  age^ 
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and  give  security  to  exhibit  an   inTentbry.     1  RoL  550.  L  45* 

[oh.  247. 

The  chamberliun  of  London  is  a  corporation  sole,  able  to  teke « 
bond  or  recognizance  to  him  and  his  snocessors,  for  orphans*  R«  4  Co. 
64.  b. 

And  may  oblige  an  executor  to  give  securi^  for  performance  of  the 
will,  and  payment  of  legacies  to  the  orphan.     liolx  247« 

And  if  the  ex^utor  or  administrator  refuse  an  inyentoiy,  or  security 
he  may  commit  him  till  compliance.     1  RoL  550.  1. 45.    Hob.  247. 

Though  he  had  given  security  before  to  the  spiritual  court  to  accouni 
I  Rol.  550. 1. 35.     Hob.  247. 

And,  if  the  executor  or  administrator  be  not  a  freeman,  nor  lives 
within  the  dty,  chancery  will  assist  in  the  security.     Semb.  Ceu  C3i.  SOSr 

So,  if  a  man  agree  before  marriage,  that  his  wife  may  devise  200^. 
which  she  devises  to  orphans ;  the  court  will  oblige  the  husband  to 
give  security  for  the  money,  though  he  had  given  a  judgment  before  for 
security.     1  Rol.  550.  1.  30; 

So,  they  may  commit  an  orphan  to  the  custody  of  another.  1  Sid. 
250. 

So,  if  any  one  take  an  orphan  out  of  their  custody,  he  may  be  im« 
prisoned  till  he  produce  the  in&nt     R.  1  Sid.  250. 

And  if  there  be  a  woman  free  of  the  city,  or  the  ^dow  of  a  free- 
man, the  custom,  if  there  be  such  a  one^  shall  be  reasonable  as  to  her. 
Hob.  247. 

Money  due  to  an  orphan  from  the  chamber  of  London  is  a  debt, 
and  not  a  deposit     Ca.  Ch.  182. 

And  the  whole  personal  estate,  which  belongs  to  an  orphan,  ought  to 
be  paid  there,  and  the  chamberlain  of  London  pays  mterest  tor  it 
Vide  Ca.Ch.  182. 

So,  a  mortgage  in  fee  shall  be  reputed  part  of  his  personal  estate. 
Ca.  Ch.  285. 

And  an  estate  which  he  had  as  residuaiy  legatee.     Ca.  Ch.  310. 

Though  he  was  likewise  executor,  and  had  not  made  his  election. 
R.  Ca:Ch.S10. 

Rutland  of  inheritance  is  not  part  of  the  estate  of  an  orphan. 

Nor,  a  lease  which  attends  the  inheritance.     1  Ver.  104.     2  Ver.57* 

Nor,  a  lease  to  the  father,  who  afterwards  purchases  the  fee  in  ano- 
ther name.     R.  1  Ver.  104. 

Nor,  receipts  in  chemistry,  physic,  surgery,  &c.     1  Ver.  62. 

(G  2.)  What  estate  belongs  to  an  orphan. 

By  the  custom  of  London,  if  a  freeman  die,  the  surplus  of  his  per- 
sonal estate,  after  his  debts  and  funerals  paid,  shall  be  distributed,  one- 
third  to  his  wife,  another  third  to  his  children,  and  the  other  third  part 
he  may  dispose  of  by  his  will.     Sal.  426. 

If  he  has  no  children,  one  moiety  shall  be  to  the  wife,  and  the  other 
moiety  he  may  dispose  of.     Ibid. 

Or,  if  all  his  children  are  advanced.    2  Ver.  665. 

If  he  has  no  wife,  a  moiety  shall  be  to  the  children.  Sal.  426.  2  Ver. 
612. 

So,  if  his  wife  be  advanced  by  jointure,  &c.    2  Ver.  665. 

[If  a  wife  is  compounded  with  on  marriage,  by  having  a  jointure  in 

lien 
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Iie«  of  her  cuatomary  share,  the  husband  shall  not  be  considered  as  a 
porchaaer  of  her  third,  but  the  orphanage  share  shall  then  be  a  moiety 
of  his  estate.    Morris  v.  Burroughs,  H.  1737.     1  Atk.  399.] 

If  he  makes  no  will,  administration  shall  be  granted  to  the  wife,  who 
after  a  third  due  to  her  by  the  custom,  and  anouer  third  to  the  children, 
shall  make  a  dividend  of  the  remaining  third  part  between  herself  and 
thediildren.    Sal.  426. 

If  any  child  die  after  the  father,  before  21  unmarried,  its  share  goes 
to  the  other  children.     2  Ver.  559* 

[A  child  of  full  age  may,  in  consideration  of  present  advancement^ 
bar  himself  of  the  customary  share.  Lockyer  v.  Savage,  H.  6  G.  2, 
Sir.  947.] 

If  the  &ther  advance  any  child  in  his  lifetime^  he  shall  have  no 
part  in  the  distribution,  except  where  the  fiulier  by  his  will  or  other 
writing  declares  expressly^  that  it  was  onlv  in  part  of  hb  advance- 
ment; and  then,  if  he  puts  his  share  into  hotchpot,  he  shall  have  a 
proportion  widi  the  other  children  out  of  their  whole  part  Co.  L. 
176.b.  12  Co.  113.  2  Ca.  Ch.  116, 117.  Sal.  426.  1  Ver.  216. 
2  Ver.  630. 

[If  a  fteeman  by  will  gives  2001.  to  a  son,  and  in  his  life  pays  him 
^00£i  and  takes  receipt  in  fiill  of  what  was  intended  him  by  the  will,  this 
shall  be  considered  as  an  advancement,  and  be  brought  into  hotchpot. 
Car  p.  Car,  R  1741.    ^  Atk.  277.]  > 

[If  a  fiither  settles  50001.  on  hb  son's  marriage,  on  himself  for  life, 
wife  for  life,  aoo  for  life,  son's  wife  for  life,  and  tnen  to  the  issue  of  the 
marriage ;  if  the  son  would  come  in  for  a  share,  he  must  bring  the  whole 
SOOOL^  and  not  the  value  of  his  estate  in  it  for  life  only,  into  hotchpot 
Weyknd  r,  Weyland,  P.  1 742.    2  Atk.  632.] 

And  the  share  of  the  child  advanced  shall  be  put  into  hotchpot  with 
the  whole  personal  estate,  and  not  with  the  thini  part  due  onrf  to  the 
children.    Semb.  i  2  Co.  1 1 3.    Cont.  1  Ver.  345.    2  Ver.  28 1 .  630. 

Any  provision  will  be  an  advancement.  1  Ver.  189.  cont.  mdess  it  be 
upon  marriage.    Ver«  61. 

[If  the  clmdren,  or  the  only  child  of  a  fireeman,  are  advanced  in  the 
Cither's  lifetime,  they  shall  be  deemed  fully  advanced,  unless  the  quantum 
of  the  advancement  appears.  Fawkner  v.  Watts,  H.  1741*  1  Atk.  406. 
Elliot  V.  Collier,  T.  1747.     3  Atk.  526.     1,  Ves.  15.     1  >yils.  168.] 

[Advancement  in  marriage  with  a  first  husband  dead  in  the  fiitlier's 
lifetime  is  a  bar  to  a  second  husband.     Ibid.] 

[Parol  evidence  of  a  father's  declarations  of  advancement  shall  not  be 
admitted ;  but  of  a  first  husband's  or  of  the  wife's  in  his  time,  it  shall. 
Ibid] 

If  the  father  declares  that  his  daughter  is  advanced,  she  is  not  ex- 
eluded,  unless  he  says,  te  what  value.    2  Ver.  630. 

And  if  the  value  to  which  she  is  advanced  does  not  amount  to  her 
share,  if  she  puts  it  into  hotchpot,  sbe  shall  have  her  whole  share. 
R.  2  Ver.  630.     £q.  Ca.  137. 

If  the  fether  declares  by  his  will,  that  the  money  mven  to  the  daughter 
was  not  a  full  advancement  it  is  sufficient,  thoueh  oy  a  subsequent  will 
he  declares  the  contrary.    R.  2  Ca.  Ch.  117.    Vide  2  Ver.  631 . 

[If  a  freeman  on  the  marriage  of  his  daughter  gives  10,OOQl.,  and 
there  is  a  covenant,  that  if  he  £ould  give  more  to  any  other  daughter 
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than  lOyOOOU  then  he  would  make  his  daughter's  portion  equal  to  it ; 
and  afterwards  by  will  directs,  that  one  moiety  of  ms  estate  should  go 
according  to  the  custom,  and  if  that  does  not  make  10,0001.  fiir  ei^ery 
other  daoghter,  then  it  is  to  be  made  up  out  of  the  other  moiety,  and 
the  orphanage  shares  come  to  17001.  more  than  10,0001. ;  this  is  not 
such  a  oNAtingency  as  shall  augment  the  first  daughter's  portion,  finr 
this  will  could  not  operate  on  the  orphanage  part.  Hanbury  v.  Ld*  Bale- 
man,  M.1740.    2Atk.63.} 

If  a  child  advanced,  afterwards  dies  in  the  life  of  hb  fiuher,  the  dis- 
tribution shall  be  to  the  surviying  children,  without  r^ard  to  the  dead 
one.    ^Ca.Ch.119. 

[If  a  man  makes  an  executor  in  trust,  and  devises  his  perscxud  estate 
among  his  seven  children,  and  four  are  advanced  by  him  in  his  life-time, 
and  one  dies  before  the  testator;  the  children  advanced  shall  have  thdr 
shares  of  this  seventh  part,  without  bringing  what  they  had  received  into 
hotchpot     Cowper  v.  Scott,  H.  17S1 .    3  P.  W.  1 19.] 

If  tne  fether  settles  an  inheritance  upon  any  son,  though  he  says,  for 
his  advancement,  he  is  not  excluded  from  a  snare  of  the  personal  estate. 
2Ca.Ch.  160.     1  Ver.  181. 

So)  if  the  fether  setdes  an  inheritance  upon  a  daughter  oo-hdress. 
R.l  Ver.  181. 216. 

[Yet  if  a  freeman  by  will  charges  15001.  on  his  real  estate  for  his 
daughter,  and  g^ves  her  a  share  of  his  personal  estate,  she  may  not 
take  the  sum  charged  on  the  real  estate,  and  also  daim  an  orphanage 
part,  but  must  abide  entirely  by  the  wUl,  or  by  the  custcnn.  Cowper 
V.  Scot,  H.  1731,  3  P.  W.  119.] 

If  a  daughter  marry  in  the  life  of  her  fether  a^dnst  his  consent 
and  he  is  not  reconciled  before  his  death,  she  shall  lose  her  portion. 
R.  1  Ver.  354. 

If  the  fether  by  his  will  declare  his  son  advanced  so  much,  proof  of 
more  shall  be  allowed.    Semb.  Eq.  Ca.  137. 

If  there  be  no  wife,  the  whole  shall  be  divided  among  the  children. 
2  Vent  341  •  viz.  a  moiety  by  the  custom,  and  a  moiety  by  the  statute  of 
distributions.     Sal.  426. 

And  if  any  child  die  within  age,  his  part  survives  to  the  others. 
2  Vent  341 .     R.  Prec.  Ch.  537. 

If  any  child  have  a  son,  and  die  in  the  life  of  his  father,  the  other 
children  sba.ll  have  the  whole,  and  the  son  of  the  deceased  child  shall 
have  nothing.     SaL  426. 

For  grandchildren  are  not  within  the  custom.  R.  1  Ver.  397*  Eq. 
Ca.  137.     2Sho.467. 

If  the  father  setde  an  estate  of  inheritance  in  his  lifetime  upon  his 
son,  he  shall  have  a  share  of  the  personal  estate,  without  putting  the 
value  of  the  land  to  hotchpot ;  for  land  is  not  taken  as  an  advancement 
within  the  custom  of  the  citv.  2Ca.  Ch.  118.  160.  1  Ver.  345. 
•2  Ver.  754.  .  ' 

Though  die  fether  covenant  to  lay  out  so  much  in  the  purchase, of 
land  for  nis  son,  which  is  purchased  in  his  life  time.     R^2  Ca.Ch.  118. 
1  Ver.  345. 

[If  ^.  on  his  marriage  with  the  daughter  otB*  has  im  estate  in  lapd 
settled  on  Him,  the  purchase  money  whereof  is  included  in  a  receipt 
which  he  gives  for  his  wife's  fortune,  it  shall  be  considered  as  money, 

and 
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and 'brought  into  hotchpot.    Morris  v.  Burroughs,  H.  17S7.     1  Atk. 
399.] 

If  an  only  child  be  advanced  in  part,  he  shall  have  the  whole  share 
of  the  children,  without  putting  his  part  received  into  hotchpot,  which 
extends  only  to  children,  not  to  the  wife.  Sal.  426.  Semlx  cont. 
2  Lev.  ISO. 

For  there  it  is  said,  that  a  voluntary  setdement  upon  a  son  will  be 
fraudulent  upon  the  custom  by  which  the  wife  claims.  Ch.  R.  16.  temp. 
Finch.    Ace.  2  Ver.  2S4. 629. 6S0.  754. 

But  any  sum  g^ven  in  money  to  a  son  or  daughter  by  the  fiitlier,  shall 
be  taken  for  an  advancement.     R.  2  Ca.  Ch.  118. 

[Sums,  however  small,  if  given  as  advancement,  must  be  brought 
into  hotdipot,  but  petty  sums  given  as  presents  shall  not.  Morris  v. 
Burroughs,  H.  17S7.     1  Atk.  S99.] 

[So^  small  sums  given  occasionally,  of  maintenance  money  or  allow- 
ance, at  the  university  or  travelling,  shall  not  be  deemed  part  of  child's 
advancement,  it  is  only  education ;  nor  mon^  ^ven  with  him  as  ap- 
prentice.    Hender  v.  Rose,  T.  1718,  S  P.  W.S17.] 

[If  a  freeman  has  two  daughters,  A.  and  JB.  On  AJs  marriage  he 
gives  20001.  and  a  bond  for  20001.  more  at  his  death,  and  afterwards 
gives  4281.  to  buy  a  house^  which  is  done ;  and  B.  marries  without  his 
consent,  but  he  is  afterwards  reconciled,  often  stays  weeks  with  her, 
and  gives  her  presents  from  time  to  time  to  about  5001.,  but  no  ad- 
vancement; A!s  20001.  and  20001.  shall  be  brought  into  hotchpot,  but 
not  her  4281.  nor  A's  500l.  Hume  v.  Edwards,  H.  1746,  S  AtL  450.] 

[A  gold  watch  or  wedding  clothes  are  no  advancement  nor  a  a^  of 
50/.  in  money,  where  the  orphanage  share  is  considerable.  Emot  v. 
Collier,  T.  1747,  S  At  526.     1  Ves.  15.     1  Wils.  168.] 

[Consent  to  a  daughter's  marriage  does  not  bar  her;  it  must  appear 
under  his  hand  quantum  he  has  advanced  her.    Ibid.] 

[If  a  &ther  maintains  his  daughter,  aflier  her  husband's  death,  his 
executor  shall  be  considered  as  a  creditor  for  so  much  as  that  main- 
tenance deserved,  which  shall  be  deducted  out  of  the  daughter's  custo-> 
maiy  share.    Ibid.] 

[But  buying  an  office,  though  but  at  will,  or  a  commission,  are  ad- 
vancements. Norton  o.  Norton,  M.  1692.  Rawlinson  v.  Hutchins, 
«P.W.S17.] 

[If  some  years  after  the  marriage  of  a  freeman's  son,  the  parents 
on  both  sides  meet,  and  agree  to  advance  200/.  a^piece  to  lie  by  till 
they  can  purchase  a  commission  in  the  army  for  him ;  this  is  a  mar- 
riage-portion, and  bars  him  of  his  orphanage  part  Heam  v.  Barker, 
H.  1744,  S  Atk.  213.] 

[But  he  is  entided  to  his  share  of  the  testamentary  part  if  his  &tfaer 
die  intestate.    Ibid.] 

[Judd's  law  does  not  make  m<Miey  advanced  a  bar,  unless  it  is  an 
advancement  on  marriage.    Ibid.] 

So,  a  term  for  years  assigned  to  a  son  by  the  father.  Semb.2Lev.lsa 

So^  a  gift  or  present  after  marriage  shall  be  taken  into  hotchpot, 
Chou^  they  are  no  advancement  to  rar  from  a  share  of  the  personal 
estate.     1  Ver.  61. 

A  legacy  for  mourning  goes  out  of  the  legatory  part.     2  Ver.  240. 

So,  a  devise  to  a  trustee  for  a  daughter.    2  Ver,  754. 
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[If  SL  loss  happens  in  a  freeman's  estate  by  the  insolvency  of  the  ex- 
ecutor, it  shall  be  borne  wholly  out  of  the  testamentary  part,  and  not 
out  of  the  customary.  Redshaw  v.  Bra&ier,  T.  1  G.  in  Can.  2  Ld. 
Raym.  1S28.] 

When  an  orphan  attains  his  full  age,  he  shall  have  his  proportion 
with  customary  interest     2  Vent.  341 . 

Or,  if  it  be  a  woman,  when  she  marries.    2  Vent.  941.  ' 
Though  the  woman  die  after  marriage  before  the  age  of  21  years. 
R.'l  Ver.  89. 

So,  an  orphan  shall  have  his  share^  though  his  fether  die  within  the 
provinqe  of  York ;  for  the  custom  of  London  shall  be  preferred  to  the 
custom  within  the  province  of  York.  2  Ver.  48. 82. 1 1 1 .  Vide  Chan- 
cery, (S  D  S.) 

So,  an  orphan  afler  21  may  dispose  of  his  orphanage  part,  though  it 
be  not  received ;  but  not  before  21 .    Pr.  Ch.  537. 

And  if  he  die  intestate,  it  shall  be  distributed  according  to  the  st.  22 
&23Car.2.  c.  10.     Pr.Ch.5S7. 

So,  if  he  die  within  age,  though  his  orphanage  part  survives  to  the 
other  orphans,  if  he  has  any  part  by  the  death  of  another  orphan  as 
survivor,  that  shall  be  distributed.     Fr.  Ch.  537. 

But  before  recovery  or  receipt  by  an  husband  of  the  share  of  liis 
wife,  who  was  an  orphan,  the  interest  does  not  vest  in  him.  2  Ventw 
341.  R.Ca.Ch.  182. 
And  he  cannot  dispose  of  it  by  his  will.  R.  2  Vent.  34 1 . 
And  if  he  gives  it  to  the  wife  in  compensation  for  her  dower,  his 
wife  shall  have  her  dower,  and  likewise  the  money  due  to  her  as  an 
orphan.     R.  Ca.  Ch.  182. 

[If  husband  and  wife,*  she  being  under  age,  covenant  before  mar- 
riage, in  consideration  of  her  portion,  to  rdease  her  orphanage  share; 
if  tne  father  dies  in  the  husband's  life,  he  is  barred  of  any  customary 
share  in  right  of  his  wife;  but  if  the  husband  is  dead,  the  articles  would 
not  bind  the  wife,  and  '^e  would  by  survivorship  be  entided  to  the 
customai*y  share,  as  a  ckose  en  action  not  recovered  by  the  husband. 
Metcalfe  t>.  Ives,  T.  1737,  1  Atk.  63.] 

[And  this  covenant  of  the  husband  shall  be  considered  in  equity 
as  actual  release,  and  so  an  extinguishment  of  die  wife's  xi(^t  to  trc 
orphanage  part,  and  leaves  the  father's  estate  as  if  never  charged  with 
it;  and  therefore  must  be  considered  as  part  of  his  general  personal 
estate,  and-  not  go  wholly  to  his  executors  as  part  ot  the  dead  man's 
-share.    Ibid.] 

.  If  the  husband  devise  a  lease,  books,  &c.  the  wife  by  custom  shall 
have  a  moiety  of  the  specific  legacies,  and  likewise  of  the  odier  per- 
sonal estate.     R.  2  Ver.  1 10. 

And  the  specific  legatee  shall  have  no  recompence  out  c^  his  testa- 
mentMy  part.     R.  2  Ver.  111. 

So,  a  settlement  bv  a  freeman  in  trust  for  himself  for  hk,  and  after- 
wards to  his  granddnldrao,  will  be  a  firaad  upon  Ae  custom.  R.  2  Ver. 
612.  635. 

Otherwise,  if  he  makes  a  gift  to  bis  grandchildren  in  his  lifttif 
1  Ver.  612.' 
Or,  purchases  land  in  his  l%time.    2Ver.6ie. 
Or,  gives  the  whole  to  one  daughter  in  hh  lifetiine.    Ibid. 

So^ 
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S09  A  voluntaty  settlement,  by  a  freeman,  of  a  term,  ddes  not  bind 
his  wife.     R.  2Xev.  180.     2  Ver.  98. 

Sa»  a  fiither,  freeman  of  London,  cannot  by  his  wQl  djspo&e  of  his 
personal  estate  to  the  prejudice  of  the  customary  part  of  his  children 
and  wife.     1  Lev.  227.    R.  1  Ch.  R.  84. 

[If  a  freeman  of  London  devises  no  more  than  his  testamentary  part, 
his  children  shall  have  both  their  legacies  and  their  customary  snares ; 
but  if  he  devises  his  whole  estate,  they  must  make  tlieir  election. 
Wikon  V.  Philips,  P.  1725,  Bunb.  195.] 

[If  the  daughter  of  a  freeman  has  10,000/.  legacy  left  h^  bv  her 
fiither,  on  conditioa  that  she  renounce  her  brphana^  part,  and  being 
told  by  her  brother  she  may  make  her  election,  to  have  an  account  of 
the  mther^s  estate,  and  have  her  orphanage  part,  she  declares  she  will 
accept  the  legacy,  and  executes  a  release;  yet  if  the  orphanage  part 
is  greatly  superior,  it  shall  be  supposed  she  did  not  rightly  understand 
it,  and  the  release  may  be  set  aside.  Pusey  v.  Desboverie,  T- 1734, 
3P.W.S150 

[If  a  freeman  by  will  disposes  of  all  his  estate,  orplianage  and  testa- 
mentary, and  some  of  his  children  abide  by  the  custom,  others  by  the 
will,  the  shares  of  the  latter  shall  not  go  among  the  other,  but  shall 
accrue  to  the  testator's  estate,  and  go  according  to  the  wilL  Morris 
V.  Burrows,  T.  174S,  2  Atk.  6270 

Nor  can  he  by  ¥^11  direct,  that  the  share  of  the  infant  shall  not 
survive^  if  he  dies  within  a^«     R.  Wild.  cont.    2  Vent.  841. 

Or,  that  if  the  infant  die  within  age,  his  share  shall  go  to  another. 
R.Ca.Ch.  199.    2  Vent.  841. 

[A  freeman  cannot  devise  either  the  orphanage  part  or  the  contin- 
gency of  the  benefit  of  survivorship,  among  orphans ;  nor  can  an  or- 
phan devise  his  orphanage  part,  nor  the  part  which  accrued  by  survi- 
vorship :  but  such  freeman  may  by  wQl  give  his  children  legacies  incon- 
sistent with  the  custom,  and  then  they  must  make  their  election,  to 
abide  by  the  will,  or  by  the  castom ;  but  they  cannot  abide  by  the  trill 
in  part,  and  have  the  benefit  of  the  custom  also.  Harvey  v.  Desbou- 
verie,  T.  9  G.  2.    C.T.  T.  180.] 

Yet  he  may  direct  by  will,  that  if  they  all  die,  the  survivor  shall 
have  their  shares.     R.  1  Lev.  227.  but  Lev.  makes  a  quaere. 

So^  if  an  husband,  being  an  orphan,  marry  a  woman  with  a  por- 
tion, and  die  within  agei  ube  wife  shall  not  be  relieved  for  any  part 
of  the  portion  of  her  husband,  which  by  the  custom  survives.  Semb. 
1  Ch.  R.  26. 

So,  if  the  husband  settle  an  estate  upon  his  wife  in  lieu  of  her 
customary  part,  he  may  dispose  of  it     R.  1  Ver.  6. 

[If  a  woman,  before  marriage  with  a  freeman,  accepts  of  settlement 
to  take  effect  after  his  death  of  part  of  his  personal  estate,  (without 
taking  notice  of  custom  of  liondon,)  she  is  thereby  barred  of  her  cus- 
tomaiy  piurt.    Lewin  v*  Lewin,  M.  1 727,  3  P.  W.  15.] 

[If  a  wife  was  divorced  a  mensa  et  ikoro  for  adultery,  she  forfeits 
her  right  to  her  moiety,  and  widow's  chamber,  though  entitled  thereto 
by  custom  of  London.    Pettifer  p.  James,  T.  1717,  in  Sc.  Bunb.  16.] 

If  the  husband  acknowledge  a  judgment  without  consideration,  to 
secure  money  to  be  paid  after  his  deSth;  this  does  not  prejudice  his 

F  f  [f]  4  debts 
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debts  upon  simple  contract,  nor  the  CBStcnnary  share  of  his  wife  or 
*  children,  but  only  his  l^tory  part     R.  2  Ver.  202. 

So,  a  term  for  years  taken  by  a  freeman  upon  his  purchase  of  the 
inheritance,  is  not  part  of  his  peitonal  estate  within  the  cnstoiD. 
2  Ver.  57. 

The  custom  shall  not  be  eluded ;  and  therefore,  a  settlement  in  fraud 
of  the  custom  shall  be  avoided.     Ea.  Ca.  137. 

[If  A.,  having  three  children  ot  age,  and  two  under  age,  enters 
into  agreement  signed  by  him  and  the  three  of  age,  that  if  he  takes  up 
his  freedom  of  London,  thev  release  and  disclaim  all  right  to  his  per- 
sonal estate  as  freemen's  children,  it  is  void.  Morris  v*  Sorrougfas,  H. 
1737,  lAtk.  399.] 

[If  a  freeman,  for  love  and  affection,  without  pecuniary  considera- 
tion, make  a  setdement,  but  still  keeps  possession  and  receives  the 
rents,  the  proper^  continues  in  him,  and  is  subject  to  the  custom. 
Smith  V.  Fellows,  M.  1740,  2  Atk.62.] 

[If  a  fiither  obliges  a  son,  merely  for  maintenance^  and  not  for  ad- 
vancement in  marriage  or  trade,  to  release  his  right  to  the  orphanage 
share,  such  release  is  void ;  and  even  though  he  had  in  his  life  given 
him  small  sums,  to  the  amount  of  3  or  4O0{.  Heron  v.  Heron,  P.  1741, 
2Atk.  160.] 

[If  a  freeman  assigns  over  to  trustees  a  leasdiold,  reserving  to  him- 
self an  estate  for  life,  the  trust  to  commence  after  his  death,  it  is  a  fraud 
on  the  custom,  and  the  assignment  shall  be  cancelled,  and  the  pre- 
mises and  profits  since  his  death  deemed  part  of  his  personal  estate. 
Smith  V.  Fellows,  T.  1742,  2  Atk.  377.] 

[If  a  freeman,  several  years  before  his  death,  purchases  a  leasehold 
for  40  years,  in  the  joint  names  of  himself  and  wife,  it  is  a  fraud  on  the 
custom,  and  the  estate  shall  be  applied  as  the  rest  of  his  estate.  Coomes 
V.  EUing,  H.  1747,  3  Atk.  676.] 

[But  had  it  been  given  to  trustees  to  the  separate  use  of  the  wife  in 
possession,  it  had  been  good.     Semb.  ibid.] 

[The  funerals  of  a  child  dying  after  the  fether,  shall  be  pud  out  of 
its  orphanage  share.     Ibid.] 

[If  a  freeman  aged  72,  ill  of  the  gout,  and  two  days  before  his  death, 
by  deed  of  same  date  with  will,  assigns  part  of  his  personal  estate  to 
trustees  to  the  separate  use  of  his  daughter,  and  that  she  shall  not' have 
power  to  ffive  it  to  her  husband,  (whom  she  .had  married  without  con- 
sent, but  father  is  reconciled,)  and  does  not  deliver  the  deed  to  his 
daughter,  it  is  a  testamentary  disposition,  and  a  fraud  0n  the  custom, 
and  may  be  disputed  by  the  husband;  but  he  must  make  a  settlement, 
even  if  were  is  a  provision  for  the  wife  before.  Tomkyns  v.  Ladbrook, 
T.  1755,  2Ves.591.] 

[By  St.  11  G.  1.  c.  18.  s.  l7.  any  person  becoming  free  of  the  city 
after  1st  June  1725,  may  dispose  of  his  personal  estate,  to  such  per- 
,  son  or  persons,  and  to  such  use  and  uses  'as  he  shall  think  fit;  uiuess 
he  shall  before  marriage  agree  by  any  wridng  under  his  hand,  in  con- 
sideration of  his  marria^e^  that  his  personal  estate  shall  be  subject  to 
die  custom,  or  unless  he  shall  die  intestate;  and  the  personal  estate 
of  such  person  so  making  such  agreement,  or  so  djdng  intestate,  shall 
be  subject  to  and  be  distributed  and  distributable  acoonling  to  die 
custom  of  the  city.  ] 

(G  3.) 


Remedy  ly  a  guardian.  [^^3 

(G  d.)  Allowance  to  an  orphan. 

The  amjwx  and  aUerinen  make  an  allowance  to  orphans  %r  iqain- 
f4mflncei  in  proportioQ  to  their  estate.    D.  2  Vent  S41. 

And  at  their  a^  Or  marriage,  thmr  estate  with  interest  is-  paia  to 
the  orphans.    2  Vent  541. 

(64.)  Marriage. 

By  the  custom  of  Lcmdon,  the  mayor  and  aldermen  have  the  care 
of  the  marriage  of  every  orphan  within  their  custody. 

And  if  any  marry  snch  orphan  within  the  aoe  of  21}  without  their 
licence  they  diall  be  fined  according  to*  the  quwty  and  portion  of  the 
orphan,  and  oonmiitted  to  N^vrnte  tdl  payment     R.  2'Lev.  32. 

Or,  at  least,  shall  pve  bond  K>r  the  payment 

Though  the  estate  of  the  husbaiKl  deserves  a  larger  portion  than  the 
orphan  had. 

And  it  is  sufficient  to  say,  that  he  married  such  an  one  being  an  orphan 
without  assent,  though  it  is  not  said,  that  the  marriage  was  within  the 
dtjr.     R.  2  Lev.  32. 

Though.it  is  not  said,  that  he  had  not  a  reasonable  excuse  for  it;  for 
that  shafi  not  be  intended,  unless  it  be  shewn,     R.  2  Lev.  S2. 

Though  it  is  not  said,  that  he  took  her  out  of  the*  custody  of  the 
mayor  and  aldermen;  for  she  is  in  their  custody  wheresoever  she  is. 
R.  2  Lev.  32. 

9 

(H)  i^medg  iig  a  guarDian* 

(H 1.)  Right  of  ward. 

» 

If  tenant  in  chivalry  die  in  the  homage  of  the  lord,  and  a  stranger 
enter  into  the  land,  or  tdce  the  body  of  his  heir  within  age,  the  lord 
may  have  writ  of  right  of  ward.     F.N.B.1S9.B. 

And  he  may  have  it  for  the  land  and  body  together,  or  for  the  land, 
or  bo^  by  itseE    F.  N.  B.  139.  C. 

So,  th<6  lord  paramount  may  have  it  for  the  land  and  body  of  the 
mesne.    F.N.B.  139.E. 

Or,  the  lord  by  reason  of  ward.    F.  N.  B.  1 30.  D. 

&),  a  guardian  in  socage  may  have  ridit  of  ward  for  the  land  and 
body  by  reason  of  ward.    F.  N.  B.  1 39.  H; 

So,  he  shall  have  right  of  ward  for  the  body  in  his  own  rights 
F.N.B.139.  H. 

But  a  guardian  in  socage  shall  not  have  riffht  of  ward  for  the  land ; 
for  he  is  only  buliff  to  his  ward  for  the  land,  and  has  no  right  to  the 
hmd.    F.N.B.139.H. 

Ri^t  of  ward  may  be  sued  by  justices  in  the  county,  or  in  C.  B. 
F.N.B.  139.  F. 

If  it  be  sued  by  justices,  the  plaindff  may  remove  it  b;^  pone  into 
C.  B.  widiout  cause,  and  the  defendant  with  cause,  as  in  r^pUmn* 
F.N.B.  139.  G. 

By  the  st.  Mert  20H.3. 0.  in  right  of  ward  the  plaintiff  shall  re» 
oov^  vaJcrem  fnariiagiif  and  the  defendant  shall  be'imprisoned  tiU  he 
satisfy  the  plaintiff  for  his  de&ult,  and  the  king  for  his  trespass. 
2  Inst.  90. 

(H2.) 
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(H  3.)  Ejectment  of  ward. 

So^  if  a  guardian  be  ousted  of  the  body  and  land  of  b\s  ward^  he  may 
have  a  writ  de  gectione  custodue,    F.  N.  B.  140. 

Or,  he  may  have  an  ^ectment  for  the  land  only.    F.  N.  B.  140.  A. 

And  a  guardian  in  socage  shall  have  a  writ  dr  gectione  custodies  for 
the  land,  as  weU  as  a  guardian  in  chivalry.     F.  N.  B.  140.  C. 

So,  a  grantee  of  the  ward.    F.  N.B.140.B. 

(H  S.)  Ravishment  of  ward. 

So^  by  the  st.  W.  2. 35.  a  guardian  in  chivalry  may  have  a  ravish- 
ment of  ward,  if  any  one  takes  the  body  of  his  ward.    2  Inst.  439. 

So,  a  guardian  in  socage^  by  the  equitjr  of  W.  2. 24.  which  gives 
a  writ  in  consimiU  easUf  shw  have  a  ravishment  of  ward.     2  Inst  439. 

F.  N.  B.  140.  D. 

So^  every  ancestor,  male  or  female,  shall  have  a  ravishment  of  ward 
against  him,  who  wroiigfully  takes  an  heir  apparent,  n^ale  or  female. 
R.  S  Co.  38.  b. 

So,  an  executor  shall  have  it  for  a  ward,  which  was  taken  out  of  the 
possession  of  his  testator.     1 1  H.  4. 55.  a. 

But  it  does  not  lie  by  a  fisither,  for  taking  and  marrying  his  son  after 
his  full  age ;  for  then  he  fx^y  marry  without  the  consent  of  his  &ther. 
R.  Mar.  PI.  8. 

(H4.)  Inforaiation. 

So,  by  the  St  4  &  5  Ph.  &  M.  8.  if  any  above  fourteen  convey  away 
any  woman  chUd  unmarried  under  sixteen,,  out  of  the  possession  and 
against  the  will  of  her  &ther,  mother,  or  such  person  as  shaU  have  by 
any  lawful  vrays  or  means  the  order  and  governance  of  her,  excq)t  it  be 
by  or  for  the  master  or  guardian  of  Such  woman  child,  &c.  he  shall 
suffer  two  years'  imprisonment  without  bail. 

And  if  any  woman  child,  above  twelve  and  under  sixteen,  consent  to 
a  contract  of  matrimony  with  any  who  so  takes  her  w^  against  the 
wili,  or  unknowing  of  her  fiither,  or,  if  he  be  dead,  of  her  mother, 
havinff  the  custody  or  ffovemanoe  of  hen  the  rmant  of  her  kin,  to  whom 
the  inneritanoe  snoukf  descend  after  her  dec(sase^  shall  enjoy  all  her 
lands,  tenements,  &c  she  had  at  the  time  of  such  assent,  during  the  life 
of  him  who  so  contracts  matrimony  with  her. 

An  infermadan  lies  upon  this  statute  in  B.  R.  as  well  as  in  the  Star- 
chamber,  or  before  justices  of  asisise.     R.  2  Lev.  1 79. 
'  And  fdi  information  lieis,  where  the  woman  takes  as  a  real  estate, 
though  no  goods.     R.  2  Lev.  1 79. 

But  it  shall  not  be  within  this  statute,  if  the  .son  of  B.  tp  whom  the 
mother  intrusts  the  care  of  her  daughter,  marries  her  in  a  public  man- 
ner,  without  the  privi^  of  the  mother.     Semb.  3  Mod.  85. 

Or,  if  he  does  not  use  force  or  ciraft  to  compass  the  marriage.  Semb. 
S  Mod.  169. 

Or,  if  the  mother  assent  at  any  time,  though  she  afterwaink  disagree. 
3  Mod.  169. 

]  So^  an  information  lies  agamst  any  person,  who  takes  out  of  another's 
<«iistodjF»  and  marries  his^daugbter  wd  heir«  R.  I.Sid-  %87^  1  JUv.  25 7« 
Cro.  Car.  557, 558.    Dub.  5  Mod.  22 1 .    Garth.  385. 

(US.) 
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(H5.)  Trespass. 

So,  b^  the  comoion  law,  trespass  lies  against  him,  who  takes,  detains, 
or  mames  his  ward.    2  Inst  90. 

So,  trespass  lies  by  every  ancestor  male,  or  female,  against  him  who 
wrongfblly  takes  the  heir  apparent*    R.  3  Co.  S8.  b. 

By  a  nither  or  mother  guardian  by  reason  of  nurture,  against  a 
stranger,  who  takes  the  infimt  from  them.     R.  Mo.  788. 

And  in  an  action  upon  the  case  by  a  father  for  the  marriage  of  bis 
son  and  heir,  it  is  not  necessary  to  say,  that  he  is  within  age.    Stx.^16^ 

Nor,  afjus  mariiagium  ad  ipsumperthiHs  for  it  belongs  to  him  by  law. 
R.  Stu  216,  217.  503. 

But  trespass  does  not  lie  for  taking  and  carrying  away  a  son  or 
daughter  who  is  not  heir.     R.  Cra  EL  770. 

Kor,  for  a  battery,  or  imprisonment  R.  Cro.  £1.  55.  770.  Vide 
Trespass,  (B.  5.) 

Nor,  an  action  upon  the  case  for  the  battexy  of  his  heir,  being  his 
aj^rendce^  whereby  he  became  decrepit,  and  the  father  lost  his  mar- 
riage ;  for  the  loss  of  the  marriage  of  an  heir  is  not  a  cause  of  action, 
except  where  he  is  taken  and  married  by  a  straneer.    R.  Crp.  £1.  SS. 

Nor,  for  the  deiimiation  of  his  daughter,  whereoy  the  fiither  loses  her 
marriage.    Cro.  £1.  770. 

So,  an  acdon  lies  by  the  £aither  for  the  marriage  of  his  son  and  heir, 
after  his  full  age.    Jon.  411,  412. 

(H  6.)  Intrusion  of  ward. 

If  the  ward  himsdf,  during  his  non^lge,  had  entered  upon  the  land^ 
and  ousted  the  lord,  he  might  have  a  writ  of  intrusion  of  ward  against 
him.    F.N.B.  141.A. 

And  it  lies  after  the  full  age  of  the  heir,  as  well  as  during  his  non- 
age.   F.N.B.  141.  £. 

(H70  Vahre  maritagiL 

So,  if  the  heir  had  married  himself  without  the  assent  of  the  lord^ 
after  convenient  marriage  tendered  to  him,  the  lord  might  have  a  valore 
mariiagii  for  the  value  of  the  marriage,     F.  N.  B.  141.  D.  F.  G. 

For  more  concerning  Oardian,  vide  Accompt,  (A  2.  — E  3.) —  Chan- 
cery, (301,  &c.) — Copyhold,  (K  5.) — Praerogative,  (D  26, 27.) — Pro- 
hibition, (G  20.)—  Wast,  (F 1 .) 
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GARRANTY. 

(A)  mattantsi  be  tnbat  \ootw  it  ^all  bt.  p.  [396.] 

(B)  mho  are  ftouno  ftg  toarrantg.  p.  [397.] 

(C)  Co  U)l)om  a  toarrantg  txxmw.  p.  [397.] 

(D)  JBp 
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(D)  TS}i  tubat  contegance  createo*  p.  [398.] 

(E)  tS^o  tnbat  e0tate0  annereD.  p.  [399.] 

(F)  SZabat  rigtt0>  or  titled,  are  barreo  bg  tnarrants 

p.  [399.] 

(G)  mbat  not  p.  [400.] 
(H)  MbAt  U)drrantie0  are  bartf. 

(H  1.)  Lineal  warranty ;  what  shall  be.  p.  [401.3 
(H  2.)  Collateral ;  what  shall  be.  p.  [401.] 
(H  S.)  Cdlateral  in  part,  and  lineal  in  part.  p. 
(H  4.)  When  lineal  warranty  shall  be  a  bar.  p. 
(H  5.)  When  collateral  warranty  shall  be  abar.p.[402.^ 

(I)  mbat  toarrantiee  are  no  bar. 

(1 1.)  Warranty  which  commencesby6{^^i^n.  p.[4()3.] 
(I  2.)  If  the  warranty  does  not  descend  upon  him, 

who  claims  the  land.  p.  [404.^ 
(I  S.)  If  the  warranty  be  defeated: — By  defeat  of 

the  estate,  to  which,  &c.  p.  [404.] 
(I  4.)  By  determination  of  the  estate,  p.  [404.] 
(I  5.)  When  a  warranty  is  not  defeated,  p.  [405.] 

{K)  l|>otD  a  man  0l)an  ta&e  aDtiantage  of  a  tDarrantg. 

(K  1.)  By  warrantia  charta:.  [p.  405.] 
(K  2.)  By  voucher,  p.  [405.] 


402. 
402.' 


(K  3.)  By  rebutter,  p. 


^405.] 


(A)  snarrantg ;  iig  tDbat  ttrorD0  it  0baII  tie. 

A  warranty  is  a  covenant  real  annexed  to  lands  or  tenements,  where- 
by a  man  and  his  heirs  are  bound  to  warrant  the  same  lands,  and  to 
render  in  value,  if  they  are  evicted  by  a  former  tide.     G>.  L.  365.  a. 

Warranty  is  express  or  impb'ed.    Co.  L.  365.  a. 

No  word  in  law  makes  an  express  warranty,  except  the  word  ««r- 
rantizo.     Lit.  s.  733. 

But  a  feo£5nent  by  the  Word  dedif  implies  a  warranty  to  the  feofiee 
and  his  heirs  dming  the  life  of  the  feoffor.    Co.  L.  S84.  a. 

And  b^re  the  si.  quia  emptores  terrarumj  18  Ed.  1. 1.  if  a  feoffinent 
was  by  dedi  tenendum  of  the  feoffi>r  and  his  heirs,  the  heirs  as  well 
as  the  feoffor  himself  were  bomid  to  warranty  in  respect  of  the  tenure. 
Co.  L.  384.  a. 

So  in  an  exchange,  the  word  exeambium  imports  a  mutual  warran^. 
Co.  L*  384.  a. 

So,  in  a  partition,  it  is  implied  that  the  one  warrants  the  other.  Co. 
JL.  384.  a. 

So,  in  homage  auncestreU  the  lord  is  bound  to  warrant  his  tenant. 
Co.  L.  384.8. 

So, 


» '.  ' 


To  whom  a  warranty  extends.  [397] 

So»  if  a  gift  in  tail,  or  lease  for  life^  be  by  or  without  deed,  rendering 
rent,  the  donor  or  \e6$ot  b  boond  to  warranty.    Co.  L.  384.  b. 

So^  if  the  Keii)  assign  dower,  he  is  bound  to  warranty*  fii^»  L.*'384.  b. 
2R0L7S8.I.6O.  , 

But  concern  does  not  imply  a  warranty.    Go.  L.  484.,a.' 

So^  dedij  in  letters  patent  of  the  king,  does  not  import  a  warranty ; 
for  the  king  is  not  bound  to  warranty  except  by  express  woros. 
2  Inst.  2i59. 

So,  a  grant,  cum  damuU  warrioUutt  these  words  do  not  create  a 
warranty.    S  Bol.  789.  L  17. 

What  words  make  a  covenant  express,  or  in  law,  vide  Covenant, 
(A  1,  &c.) 

(B)  Mho  are  tiounD  be  a  tnarrantj;. 

An  express  warranty  never  binds  the  heir  to  warranty,  unless  he  be 
named ;  as^  ego  et  futredes  met  warrofUizabimuSf  &c.  Co.  L.  383.  b. 
384.  b. 

But  an  exchange,  partition,  homage  auncestrely  which  are  warranties 
in  law,  bind  the  heir  to  warranty.    Co.  L.  384.  a.  {a) 

So,  if  a  fiither  and  his  heir  apparent  join  in  a  warranty,  the  heir  is 
doubly  bound,  by  his  own  warranty  and  as  heir  to  his  fitther.  R/ 
Mo.Sa 

If  tw6  join  in  a  warranty,  and  the  one  dies,  the  heir  and  the  survivor 
may  be  vouched.    Mo.  20. 

Or,  the  survivor  alcme  may  be  vouched  at  election.    Mo.  20. 

(C)  Co  Uibom  a  Uiarrantg  ertenD0. 

If  a  man  warrant  land  without  saying  to  whom,  it  shall  be  intended 
to  the  feo£fee.     Co.  L.  383.  b. 

If  he  warrant  to  B.  without  more,  this  extends  only  for  his  life,  for 
de&ult  of  the  words,  his  heirs.     Co.  L.  47.  a.  384.  b. 

Though  he  warrant  to  B.  against  him  and  Ids  heirs.     Cro.  EL  602. 

So,  if  a  man  wan^ant,  without  saying,  for  him  and  his  heirs,  it  will 
be  a  warranty  for  his  life  only.     R.  Cro.  El.  602. 

But  if  a  man  warrant  to  B.  and  his  heirs,  the  warranty  extends  to 
the  heirs.    Vide  Co.  L.  47.  a. 

Soi  dedi  extends  to  the  feoffee  and  hb  heirs,  during  the  life  of  the 
feofibr.    Co.  L.  '384.  a. 

So,  an  exchange,  partition,  homage  auncestrely  import  a  warranty  to 
the  party  and  his  heirs.     Co.  L.  384.  a. 

So^  if  there  be  a  feofiment  to  A.  and  his  heirs,  and  a  warranty  to  him 
in  forma  pnedictaj  that  extends  to  his  heirs.    Co.  L.  385.  b. 

So,  if  a  wairanty  be  to  A.  and  his  heirs,  it  shidl  be  general  against 
all  persons,  though  it  does  not  say,  acainst  all  persons.    K.  2  And.  1 18. 

So^  if  a  man  warrant  to  B.  his  heirs  and  assigns,  this  extends  to  all 
assigns  and  their  assigns  toties  qiu^ies  for  ever.    Co.  L.  384.  b. 

K  to  A.  and  B.  H  eorum  haredibus  et  assignoHs^  it  extends  to  an  as- 
signee of  the  heir  of  the  survivor,  8tc.    Co.  L.  384.  b. 

So,  it  extends  to  an  assignee  of  part  of  the  land.    Co.  L.  385.  a* 

So^  it  extends  to  an  assignee  by  parol.     Co.  L.  885.  b. 

■  »■■■■■  p  ■■    I  ■■  ■  ■  ■■  ■  —1^— i— — ^— li^i— — i^ 

(a)  >^  4  M.  ft  S.  178. 

So, 
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So,  if  a  feoflbe  makes  a  gift  in  tail,  or  a  lease  for  life,  remainder  in 
fee,  the  donee  or  lessee  may  voudi  as  assignee;  far  his  estate  and  die 
remainder  make  but  one  estate.     Co.  L.  SS6.  a. 

If  there  be  a  feoffinent  to  A.  and  B.,  and  A.  assign^  his  part,  B* 
miffht  vouch  lor  his  moiety.     Co.  L.  365.  a. 

If  there  be  a  feofl&nent  to  three^  and  one  rdeases  to  the  two  others, 
thqr  may  vouch.    Co.  L.  S85.  a. 

if  there  be  a  feoffinent  to  A.  who  enfeoffi  B.,  who  re-enleoffi  the 
heir  of  A.,  he  may  vouch  as  assignee.    Co.  L.  S85.  b. 

But  generally  a  warrant  does  not  extend  to  asagns,  unless  they 
are  named.    Co.  L.  384.  b. 

If  there  be  a  feoffinent  to  A.  and  B.  their  hdrs  and  assicns,  and  one 
of  them  assigns,  it  does  not  extend  to  such  ass^ee.     Co.X.  385.  b. 

So,  a  warranty  to  one^  his  heirs  and  assigns,  does  not  extend  to  an 
assignee  of  part  of  the  estate;  as,  if  the  feofiee  makes  a  rift  in  tail  or 
a  lease  for  ufe,  the  donee  or  lessee  is  not  an  assignee,  out  he  may 
vouch  his  donor  or  lessor,  and  so  take  advantage  of  the  warranty. 
Co.  L.  385.  a. 

So,  if  the  donee  make  a  feoffinent,  the  feoffee  cannot  vouch  as  as- 
signee, but  must  vouch  his  feoffi>r.     Co.  L.  385.  a. 

If  diere  be  a  feoffinent  to  A.  who  enfeo£&  B.,  who  re-6nfbofl&  A., 
he  or  his  heirs  cannot  vouch ;  for  he  cannot  be  assignee  to  himself. 
Co.  L.  385.  b. 

Yet  by  an  exchange,  or  feoffinent  with  the  word  dedi^  the  assignee 
may  rebut,  though  he  cannot  vouch.    Co.  L.  384.  b. 

So,  if  diere  be  a  feoffinent  with  warranty,  without  sayings  *  to  the 
assigns,'  yet  an  assignee,  or  any  tenant  of  the  land,  may  rebut.  Co.  L. 
385.  a. 

So,  though  a  disseisor,  abator,  intruder,  &c.  cannot  vouch  or  have  a 
warrantia  autrUe^  because  he  has  no  privity,  yet  he  may  rebut.  Co. 
L.  385.  a. 

So,  cestwf  que  use  may  rebut,  though  he  comes  in  the  post.  R.  SaL 
685. 

But  a  man  who  dums  paramount,  and  not  under  the  warranty,  can- 
not vouch  or  rebut ;  as,  if  a  feoffinent  be  to  two  brothers,  with  war* 
ranty  to  the  eldest  and  his  heirs,  who  dies  without  issue ;  the  youngest 
cannot  vouch  or  rebut,  for  he  does  not  claim  as  heir,  but  by  the  feoff- 
ment.    Co.  L.  385.  a. 

If  there  be  a  gift  in  tail  with  warranty  to  the  donee,  his  heirs  and 
assigns,  who  makes  a  feoffinent  and  dies  without  issue;  the  teoSee  can- 
not vouch  or  rebut,  fcr  the  estate  to  which  the  warranty  was  annexed, 
is  determined.     Co.  L.  385.  a* 

When  a  covenant  binds  or  extends  to  heirs  or  assigns,  vide  Cove* 
nant,  (B  1,  Slc.—C  1,  &c.} 

(D)  TB^  Uibat  covMt^aact  created. 

Warranty  may  be  created  by  any  conveyance  of  lands,  tenements, 
or  hereditaments;  as,  by  fine,  feoffment,. &c.    Co.  L.  371.  a. 
By  idft  in  tail,  or  lease  for  life.    Co.  L.  371, 
By  fine  stir  grant  et  Tender.    Carth.  141. 

So, 


What  rights^  or  titles^  nrt  barred  by  warranty.    [899] 

Sd,  by  release  or  ocmfirmAtioii,  which  enlai^  the  estate.  Co.  L. 
S71.  S85.a.(&) 

So,  though  the  release  or  confirmation  pass  no  estate  or  right,  and  the 
releasor  has  nothing  m  the  land.    Ck>.  L.  371  •  b.  885.  a. 

And  such  rdease,:  &c.  is  suiBcient  for  a  warranty  to  the  assignee. 
Dub.  Co.  L.  87 1 .  b.    Ace.  Co.  L.  885.  a. 

So,  a  warranty  in  law  may  be  created  by  will;  ^as,  if  a  man  by  his 
win  devise  land  in  tail,  or  for  life,  rendering  rent.    Co.  L.  886.  a. 

Bnt  an  express  warranty  cannot  be  'crei^ed  without  deed.  Co.  L. 
386.  a. 

And  therefore,  a  devise  in  fee  with  warranty;  the  warranty  is 
void,  for  a  wOl  is  no  deed.    Co.  L.  S86.  a. 

[In  old  conveyances  there  is  a  reservation  made  of  such  deeds  as  tend 
toderaign  the  warranty  paramount  By  Ld.  Kenyon  Ch.J.  Yea  v. 
Fidd,  B.  R.  M.  29  O.  3.    2  T.  R.  709.] 

(E)  ^0  tQbat  mma  annereo^ 

A  warranty  may  be  annexed  to  all  estates  of  fireehold  or  inheritance, 
which  pass  by  lively.    Co.  L.  366.  a. 

Se,  to  estates  incorporeal  which  lie  in  grant;  as,  advowsons,  rents, 
oommon,  estovers,  &c    Co.  L.  %66*  a.  {c) 

Though  the  rent,  &c.  be  newly  created,  and  was  not  in  esse  before ; 
for  though  there  cannot  be  a  prior  title  to  the  rent,  there  may  be  to  the 
land,  1^  eviction  whereof  the  rent  will  be  lost    Co.  L.  366.  a. 

So,  if  a  rent  newly  created  be  given  in  exchange  for  land,  or  for 
owelty  of  partition,  tne  warranty  in  law  extends  to  it    Co.  L.  366.  a. 

So,  if  a  rent-secl^  be  released  with  warranty  to  the  tenant  of  the 
land,  although  it  enures  by  way  of  extingnishment  generally,  it  shall 
be  annexed  to  it.    Co.  L.  866.  b. 

But  a  warranty  cannot  be  annexed  to  chattels  real  or  personal ;  for 
if  a  man  warrants  them,  the  party  shall  have  covenant^  or  action  upon 
the  case.     Co.  L.  101.  b.  889.  a. 

Nor,  to  the  estate  of  tenant  by  statute^  or  elegit.    Co.  L.  889.  a. 

(F)  SiQliat  rigbtjei,  or  titleiei,  are  iiarreD  iig  tuacrantg. 

Warranty  extends  to  warrant  the  land  in  the  same  plight  as  it  was 
at  the  time  of  the  warranty.    Co.  L.  8S8.  b. 

And  therefore,  if  any  person  have  an  elder  rig^t  at  the  time  of  the 
warranty,  the  warranty  extends  to  it     Co.  L.  388.  b. 

So^  a  warranty  extends  to  a  rent,^  common,  8cc.  issuing  out  of  land, 
which  was  discharged  or  suspended  at  the  time  of  the  warranty.  Co. 
L.366.b.  888.  b. 

As,  if  the  grantee  of  a  rent  disseise  the  terre-tenant  and  make  a 
feoffinent  with  warranty ;  that  extends  to  the  rent,  for  it  was  discharged 
at  the  time  of  the  warranty.     Co.  L.  888.  b. 

So,  if  the  grantee  release  to  the  terre-tenant,  with  warranty  of  the 
tenements.     Co.  L.  S6^,  b. 

So,,  a  right  shall  be  barred,  though  it  descend  in  one  respect,  and  the 
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wammty.in  aaotber;  a«,  if  husband  and  wife  aue  in  right  of  che^wt^ 
they  shall  be  barred  by  a  ooilateral  warranty  of  the  aneosfeor  .of-tfae 
buMMokL    Co.L«S65.b. 

Otf  if  a  woman,  heir  of  a  disseiBor,  enfeoff  with  warranty,  and  after** 
wards  marnr  the  disseisee;  in  a  praeg^  they  shall  be  barved  by  Ae< 
warranty  of  the  woman.    Co.  L.  S66»  b.        .  '' 

So^  a  riffht  not  m  «ne  at  the  time  of  the  warranty,  buff  fiiUns^  aayr^ 
be  biured  by  warranty;  as,  if  a  fether  be  disseised,  mi  the»scsiiicleBse<^« 
with  warranty,  thou^  he  had  no  right  at  the  time  but*iuifywjfEiMto 
upon  the  death  of  his  fether ;  for  otherwise  than  woridi^*« irimiiifw 
of  action.  ,  Co.  L.  865. a*  t.w     i      i  i^^'ifii^fb  loa  «cw 

Though  the  warranty  and  riffht  descend  to  the  heir  at  the  same  time; 
as,  if  A.  tenant  for  life,  remaincbr  to  his  solv  hi  flss^istj,  release  with 
warranty,  and  die,  the  son  is  barred.    Co.  L.  88S«  b.       .  r  n 

So,  tnoughthe  warranty  descends  first,  if  the  ru[ht  was  tn^^sr  in  any 
of  the  ancestors  at  the  time  of  the  descent    Co.  L.  368.  a.  ^  '        ^ 

So^  a  right  of  entry,  or  action,  shall  be  barred  by  warranty.  Rv 
Sal.  686. 

(G)  mhat  nou 

But  warranty  does  not  extend  to  naked  titles ;  as,  to  a  title  of  entry 
for  a  condition  broken ;  for  that  cannot  be  devested,  ndther  can 
there  be  an  action  for  it,  and  so  no  voucher,  or  warrantia  chartie*  Co. 
L.  d89.a.  879.  b. 

So^  it  does  not  extend  toatitie  of  entry  by  force  of  an  exchange.  Col 
L.889.a. 

Nor,  to  a  tide  of  entry  for  mortmain,  consent  to  a  ravisher,  &c.  Cow 
L.  889.  a. 

So,  if  made  by  a  parcener,  8cc.  upon  alienation  of  his  part,  itdoesnot 
extend  to  avoid  die  partition.     R.  Mo.  21. 

So,  a  warranty  does  not  extend  to  a  rights  which  commences  after 
the  warranty  made.    Co.  L.  888.  b. 

And  thei^re^  if  a  son  has  a  rent,  common,  &c  out  of  the  land 
of  his  &ther,  who  makes  a  feoflBnent  witii  warranty,  and  afterwards 
the  son  is  disseised,  and  the  warranto  descends:  Uiis  does  not  ex- 
tend to  the  rent,  wUch  was  put  to  a  right  after  the  warranty.  Ca  L» 
888.  b. 

So,  if  a  woman  who  has  a  rent,  &c.  intermarry  witii  the  tene- 
ten^^t  to  whom  A.  releases  with  warranty ;  this  does  not  extend  to  the 
demand  of  rent  by  the  wife,  or  her  heir;  for  their  tide  of  action  for  it 
commences  after  the  warranty,  viz.  upon  the  death  of  the  husband,  or 
wife.     Co.  L.  888.  b. 

So,  if  the  ffrantee  of  a  rent  grant  it  to  the  terre-tenant  upon  condi-  i 
tion,  who  msles  a  feofiment  with  warranty ;  this  does  not  extend  to 
the  rent  afterwards  claimed  for  breach  of  the  condition.    Co.  L.  889.  a. 

If  tenant  in  tail,  remainder  in  tail,  levies  a  fine  with  warranty,  and  < 
afii^rwards  su&rs  an  erroneous  recovery,  and  dies  without  issue;  though 
the  warranty  descends  upon  him  in  the  remainder,  it  does  not  bar  bun 
to  have  error  upon  the  recovery.    Dub.  2  Rol.  741.  1. 85. 

So,  it  does  not  extend  to  an  estate  in  reversion,  remainder  or  po^es- 
sion,  which  was  not  devested  or  put  to  a  right  at  the  time  or  before  the 
descent  rf  the  warrtmty.    Co.  L.888.b. 

5  And 
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And  therefbiey  if  there  bet^iant  for  life,  remainder  or  reversion'  in 
fiae  to  A«9  and  a  collateral  ancestor  of  A.  iHslease  to  the  tenant  fer  life 
in  fee  with  warranty,  and  die,  and  the  warranty  descends  upoft  A 
his  renuunder  or  reversion  is  not  barred,  for  it  was  not  d^ested;    Co* 
L.  988*  b« 

So^  if  the  fether  has  land  m  fee,  and  the  son  has  a  rent,  eomrnon;  &c.' 
out  of  the  land,  the  father  inakes  a  feoffinent  with  warranty ;  this  does  . 
not  extend  to  die  rent,  &c.  which  was  hot  devested.    Co.  L.S88*  b.    ^ 

So  if  Ae  hnsband  makes  a  feofiment,  and  a  collateral  ancestor  of  the 
wife  ideaae  with  wairanty ;  this  does  not  bar  her  right  of  dower,  which 
was  not  changed  from  its  original  essence.    Co.  L.  S89.  a. 

(H)  QObat  tnatcantietf  are  barisE. 

(H  1.)  Lineal  warranty ;  what  shall  be* 

Warranties  are  of  three  kinds ;  lineal,  collateral,  or  which  commence 
by  dissiisiH.    Lit.  s.  697* 

Lineal  warranty  is,  where  the  heir  to  the  warranty  would  have  con- 
yrejed  hb  desert  to  the  lands  (if  thc^re  had  beoi  no  warranty)  from  the 
same  ancestor,  who  made  th6  warranty..   Co  L  870. a. 

As,  if  a  fether  seised  in  fee  makes  a  feofi'ment  with  warranty  and  dies, 
the  warrant  will  be  lineal  to  hb  son,  for  he  would  have  made  hb  de- 
scent to  the  land  from  his  father.    Lit  s.  708. 

So^  it  will  be  a  lineal  warranty,  if  the  heir  conveys  hb  descent  by 
means  of  the  ancestor  who  made  the  warrant,  though  he  does  not 
make  hb  title  immediately  as  heir  to  him ;  as,  if  the  grand&ther  be 
disseised,  and  the  .fiither  rdease  with  warranty,  and  die  in  the  life  of  the 
grand&dier ;  hb  warranty  will  be  lineal  to  the  son,  for  he  claims  hy 
means  of  the  fether,  although  he  makes  hb  title  to  the  grand&ther,  who 
was  last  seised.    Lit.  s.  706. 

So,  if  By  possibility  the  heir  could  convey  hb  descent  by  means  of 
such  ancestor ;  as,  if  the  fether  be  disseised,  and  the  eldest  son  release 
with  warranty,  and  die  in  the  life  of  his  fether ;  his  warranty  will  be 
lineal  to  the  youngest  son.    Lit.  s.  707. 715. 

If  A*  tenant  in  tail,  and  his  eldest  son,  make  a  feofiment  with  war- 
ranty, '  and  the  eldest  son  dies  in  the  life  of  hb  fether ;  thb  warranty  b 
lineal  to  the  youngest  son  of  A.     R.  Hut.  22. 

8o^  it  will  be  a  lineal  warranty,  if  the  heir  derive  hb  title  from  the 
ancestoridio  made  the  warranty,  though  he  does  not  derive  from  him 
ahme;  a%  if  there  be  a  gift  in  tdl  to  husband  and  wife  and  the  heirs  of 
their  bodies,  and  the  husband  discontinue;  the  warranty  of  the  husband 
or  the  wife  b  lineal  to  the  issue  in  tail,  tliough  he  claims  as  heir  of  both 
their  bodies.    Lit  s.  7 14. 

8o^  if  there  be  a  gift  to  a  man  and  a  woman  and  the  heirs  of  their 
bodies,  who  afterwards  intermarry ;  though  the  dixiees  took  by  moie- 
ties*    Co.  L.  S75.  a. 

(H  2.)  Collateral,  what  shall  be.  r.   s. 

But,  where  the  heir  to  the  warranty  does  not  derive  hbiitlerfronthe 
anoesUv  who  made  the  warranty,  it  will  be  a  collateral  wamnty ;  be- 
'  hb  title  b  collateral.    LiL.s.  704, 705.717. 
As,  if  a  fether  disseise  hb  son,  and  tnake  a  feoffinent  to  another  with 
Vol.  IV.  Ff'[G]  war- 
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wluranQr,  it  will  be  acoHateral  warraoty;  because  the  son  does  not  de- 
liye  his  title  from  the  father.    Lit.  s.  704. 

If  the  father  be  disseised,  and  the  youngest  son  release  with  warranty, 
it  will  be  collateral  to  his  eldest  Inother.    Lit  s.  707, 708. 

So  if  tenant  in  tail  discontinue,  a  release  by  the  uncle  with  warranty 
will  be  collateral  to  the  issue  intail.    Lit.  s*  709. 

(H  S.)  Collateral  in  part,  and  lineal  in  part. 

So  the  same  warranty  may  be  collateral  in  part,  and  lineal  in  pert; 
as,  if  the  ddest  daughter  enter,  and  enfeoff  B.  of  all  the  land,  whifih 
descended  to  her  and  her  sister,  with  warranty,  and  die  without  issue-; 
the  warranty  will  be  collateral  for  the  moiety,  which  was  the  part  of  the 
youngest  sister,  and  lineal  as  to  the  other  moiety.    lit  s.  710. 

So,  a  warranty^  which  was  collateral  to  some,  may  become  lineal  to 
others;  as,  if  a  man  be  disseised,  and  his  youngest  son  release  to  the 
disseisor  with  warranty,  it  will  be  collateral  to  his  eldest  brother  and 
his  issue,  but  if  he  die  without  issue,  the  warranty  becomes  lineal  to 
the  issues  of  the  youngest  son  himsel£    Co.  L.  S7L  b.  . 

If  tenant  in  tail  discontinue,  and  his  middle  son  release  to  the  dia- 
continuee  with  warranty,  and  die  without  issue ;  the  warranty  is  colla- 
teral to  his  eldest  brother ;  but  if  he  afterwards  die  without  issue,  k  is 
lineal  to  his  youngest  brodier.    Lit.  s.708. 

(H  4.)  When  lineal  warranty  shall  be  a  bar. 

By  the  common  law,  all  warranties,  which  did  not  commence  by  ih" 
seisin^  were  bars  to  the  heir  upon  whom  they  descended. 

And  therefore,  if  a  lineal  warranty  descends  lipon  the  heir  to  a  fee- 
simple,  it  will  be  a  bar  to  him  without  assets.     Lit.  s.  71 1* 

So,  a  lineal  warranty,  which  descends  upon  the  issue  in  tail  with 
assets,  will  be  a  bar,  notwithstanding  the  st  &  £foiit%  IsEd.  1.  But 
this  is  by  an  equitable  construction  of  the  st.  of  Glo.  8.  Co.  L.  374. 
Vau.  365. 

But  by  construction  upon  the  st.  de  donisj  a  lineal  warranty  is  no  bar 
to  the  issue  in  tail,  without  assets  by  descent  from  the  same  ancestor. 
Co.  L.  374.    Vau.  365.     Hut  22. 

And  they  ought  to  be  of  equal  value  with  the,land  warranted  at  the 
time  of  the  descent.    Co.  L.  374.  b. 

So,  they  oujzht  to  be  assets  in  fee^simple,  and  not  in  tail,  Mpur 
outer  vie.     Co.L.374.  b.  ^'-     *' 

So^  they  ought  to  be  lands,  x)r  tenements,  rents,  &c.  issuing  out  of 
lands,  and  not  personal  inheritances.     Co.  L.  374.  b.    Vide  Assets. 

(H  5.)  When  collateral  warranty  shall  be  a  bar.    ' 

By  the  stGloc.  6  Ed.  1.3.  warranty  of  the  &ther  tenant  by  cur- 
tesy, either  in  the  life  of  his  wife,  or  afterwards,  with  assets,  shall  be 
a  bar  to  the  heir,  who  claims,  the  inheritance  on  the  part  of  his  mother. 
2  Inst.  292. 

And  before  this  statute^  warranty  by  tenant  by  the  curtesy  was  a  bar 
to  his  heir,  without  assets.    2  Inst.  292. 

So^  warranty  of  the  &tlier  or  mother^  tenant  for  life,  since  theist 
61oe.d.  with<mt  asseliy  will  be  a  bar^tothe  heir;  for  the  statute  only 

reme- 
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remedies  in  the  case  of  a  tenant  by  the  curtesy.  2  Inst  292.  R. 
SaL685. 

So^  warranty  of  the  mother^  tenant  in  dower,  till  the  st.  1 1  H.  7*  10. 
Co.  L.  SSI*    2 Inst  892. 

8o^  a  doae^  in  tail  discontinuuig,  if  his  wife  after  his  death  release 
to  the  discontinnee  with  warranty,  it  will  hb  a  bar  to  the  issue  in  tail. 
Lit  s.  71S.. 

So^  if  a  donee  in  tail,  remainder  to  A.  bis  sister  in  fee,  levy  a  fine 
with  warranty  to  the  use  of  D«  and  his  hdrs,  and  die  without  issue,  A. 
and  B.  his  sisters  being  his  heirs ;  A.  shall  be  barred  by  this  warranQr 
for  the  whole,  though  uie  warranty  descends  to  B.  and  her.  R.  2  iCro« 
«17, 218. 

But  by  the  st  of  Oloc.  S.  warranty  of  the  tenant  by  the  curtesy  is  no 
bar  to  the  heir,  without  assets.    2  Inst  222. 29S. 

So^  by  the  equity  of  this  statute,  the  warranty  of  tenant  in  tail  is  no 
blDT,  'unless  thai^  be  assets  in  fee-simple  descenaed.  2  Inst.  29S.  Vide 
mte»  (H  4.) 

Sof  if  a  collateral  warranty  be.  annexed  to  an  estate  for  three  lives, 
(wfaidi  is  good  within  the  st  S2  H.  8.  and  no  discontinuance,  but  deter- 
mined by  the  death  of  the  tenant  in  tdil  without  issu^)  the  warranty 
does  not  bind  after  the  estate  determined.     R.  Cro.  El.  602. 

And  there  was  a  bill  to  prevent  a  collateral  warranty's  bdng  a  boTf 
without  assets* 

So  now,  by  the  st  4  An.  16,  s.  21.  all  warranties  by  tenant  for  life 
made  after  the  1st  day  of  Trinity  term  1705,  descending  ok  him  in  re- 
version or  remainder,  shall  be  void. 

And  all  collateral  warranties,  made  after  that  by  any  ancestor  not  in 
possession,  shall  be  void  as  to  his  heir. 

(I)  92IIbat  toatranttetf  are  no  bar. 

(II.)  Warranty,  which  commences  bj  tUsseishu 

But  warranty,  which  commences  by  disseisin^  does  not  bar  the  he|r 
u|foa  whom  it  descends.    Co.  L.  S66,  S67.    Lit  s.  69S. 

As,  if  the  fether  tenant  for  years  or  at  will  of  his  son's  land,  make  a 
feoffinent  with  warranty.    Lit  s.  69S. 

Or,  if  tenant  by  statute  or  ^^,  make  a  feofBnent    Ibid. 

Qr,  guardian  in  chivalry,  socage,  for  nurture,  &c.  lit  s.  699.  Co. 
L.  S67.  b. 

So,  if  a  man  abate,  intrude^  &c.  into  land,  and  make  a  feoffinent  wifh 
warranty.    Co.  L.  367.  a. 

If  a  man  enter  before  the  lord  by  escheat,  and  make  a  feoffinent  with 
warranty.    Ibid. 

SOf  if  a  joint^^enant  make  a  feoffinent  of  the  whole,  with  warranty,  it 
shall  be  void  for  a  moiety.     Lit.  s.  700. 

So,  if  a  disseisin  be  made  with  intent  to  make  a  feoffinent,  or  to  have 
a  rdcase  with  warranty ;  the  warranty  will  be  void,  though  it  be  not  a 
disseisin  and  warranty  together.     Ca  L.  S67* 

So,  if  he  who  nuuces  the  warranty  be  of  covin  with  the  disseisor, 
though  the  disseisin  is  not  done  immediately  to  the  heir  upon  whom  the 
warranty  descends;  as,  if  a  lessee  for  life,  or  donee  in  tail,  be  disseisedt 
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«  release  with  warranty  by  the  ancestor  of  the  lessor,  ordoiKur,  does  not 
bind,  if  it  was  by  covin  with  the  disseisor.     Co.  L.  S66.  b. 

But  if  one  parcener  enters  goierally,  and  makes  a  feofiment  of  the 
whole  with  warranty ;  this  is  not  a  warranty  which'  conunences  by  db" 
-seisin J  and  therefore  binds  the  othef  parcener  as  to  a  moiety ;  for  it  was 
no  disseisin  to  him  who  had  no  seisin,  though  the  freehold  descended  to 
both,  but  the  feofiment  of  one  of  them  shows  that  his  entiy  gave  him 
isdsin  of  the  whole.    Co.  L.  S74.  a* 

(I  g)  If  the  warranty  does  not  descend  upon  fainiy  who  claims 

the  land. 

So,  if  a  warranty  does  not  descend  upon  him,  who  claim3  the  land 
to  which  the  warranty  was  annexed,  it  will  be  no  bar ;  as,  if  tenant  in 
tail  of  land  of  the  nature  of  borough-english  discontinue  with  .  wai$- 
Tantv,  and  die,  leaving  two  sons;  the  youngest  son  shall  not  be  barred 
4iy  the  warranty,  though  assets  descend;  because  a  warranty  always 
descends  upon  the  eldest  son,  who  is  heir  by  the  common  law.  lit. 
s.  735, 

So,  if  it  was  a  collateral  warranty.    Ibid. 

So,  if  the  warning  descends  upon  the  heir,  who  at  the  time  of  the 
descent  of  the  warranty  is  an  infimt,  and  his  entry  congeable^  it  is  npt 
barred  by  the  warranty,  but  he  may  afterwards  enter  and  avoid  the 
estate  within  or  after  his  ftiU  age.  Co.  L.  380.  R*  1  Co.  140.  a. 
lAnd.Sll. 

So,  if  a  woman,  upon  whomawarranty  descends,  be  coo^  at  the  time, 
and  her  entry  congeable.     Co.  L.  380.  b. 

(I  S.)  If  the  warranty  be  defeated.  —  By  defeat  of  the  estate 

to  which,  &c. 

So,  a  warranty  is  no  bar  if  it  be  defeated;  as,  if  the  estate,  which  a  man 
had  at  the  time  of  a  warranty  made  to  him^*be  defeated,  tlie  warranty  is 
defeated.    Lit.  s.  74L 

As,  if  discontinuee  of  tenant  in  tail  be  disseised,  and  afterwards  he 
•or  his  ancestor  release  to  the  <lisseisor  with  warranty,  and  afterwards  the 
discontinuee  enters ;  the  warranty  is  defeated,  and  die  issue  in  tail  may 
Tecover.    Ibid. 

So,  if  a  man  by  fine  warrant  to  A.  and  his  heirs,  and  tlie  use  be  de- 
clared to  A.  for  life,  remainder  to  others  in  tail;  the  warranty,  is  de- 
feated by  the  limitation  of  the  use  to  severaL     R.  Mo.  SS9. 

So,  by  limitation  of  a  different  estate  to  A.  fi^m  that  to  which  the 
warrantv  was  granted.    Ibid. 

So»  if  tenant  for  life  or  in  tail,  remainder  to  A.  in  tail  or  fee,  be  dis- 
seised, and  the  ancestor  of  A.  release  to  the  disseisor  with  warranty,  and, 
before  his  death,  the  tenant  for  life  enters ;  the  warranty  is  ddfeated. 
S  RoL  740. 1. 45. 50. 

(14.)  By  determination  of  the  estate.    ^ 

flo,  if  the  estate,  which  the  party  had  at  the  time  of  the  warranty, 
be  determined,  the  warranty  will  be  defeated;  asj  if  the  ancestor  of 
him  in  reversion  release  to  the  tenant  for  life^  or  for  years,  widi  wf> 
rant^,  and  afterwards  the  term  determines,  or  the  lessee  dies;  he  in  re- 
¥ersioa  may  enter* 

So, 
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:  Sol  if  A.  make  a  lease  for  life^  or  years,  and  his  son  release  to  the 
lessee  with  warranQr,  and  A*  dies  j  after  die  death  of  the  lessee,  or  the 
determination  of  the  years,  his  son  may  enter.    2  RoL  739.  L  40. 

So^  though  there  was  a  release  wiu  warranty  to  the  lessee'and  his 
heirs ;  for  the  warranty  cannot  enlarge  his  estiate.     2  RoL  739.  L  35. 

Though  the  release  was  to  the  srantee  in  fee  of  the  lessee  who  had  it 
for  life,  remainder  to  A.,  remainder  to  the  lessee  in  fee ;  for  the  war- 
ranty extends  only  to  the  estate  which  he  had  at  the  time,  of  the  release. . 
2  RoL  739. 1. 3b. 

So^  if  the  estate  of  him,  upon  whom  a  collateral  warranty  descends, 
determines,  and  another  takes  the  estate  to  whom  the  warranty  is 
Eneal,  his  right  revii^;  forthe  warranty  doea  not  gira  a  rigfat^but 
is  only  a  bar  to  the  recovery,  and  therefore,  when  a  warrtoty  detep- 
minesj  is  removed,  or  defeated,  the  right  revives.  Lit*  s.  708.  Co.  L. 
'372.  a. 

And  a  warrant  does  not  eKtinguish  the  right,  bnt  only  binds  it  as 
long  asit  stands  in  force.     R.  Sal.  686. 

(1 5.)  When  a  warranty  ia  not  defeated. 

But  if  an  estate  be  bound  by  a  warranty,  and  afterwards  the  estate  to 
which,  &c.  be  defeated  as  to  a  particular  estate^  the  warranty  shall  not 
be  defeated :  as,  if  tenant  for  life,  reniainder  to  A.,  be  disseissed,  and 
an  ancestor  of  A.  releases  to  the  disseisor  with  warranty  and  dies,  and 
afterwards  tenant  for  life  enters  or  recovers;  yet  the  remainder  will  he 
bound  bv  the  warrantv.    2  RoL  740.  1. 40. 

If  husband  and  wiie  are  tenants  for  life^  remainder  to  a  son  in  tail, 
and  the  husband  makes  a  feofiment  with  warranty,  and  dies,  and  then 
the  wife  enters  by  the  st»  32  NL  8.-  whereby  she  is  remitted  for  life; 
vet  the  warranty  will  not  be  defeated  as  to  the  son ;  for  his  estate  was 
bound  bv  the  warranty  before  the  entry  of  the  wife.    2  RoL  741.  L  5. 

If  A.  having,  nothing  in  the  land  levies  a  fine  of  it  with  warrant  to 
B.,  who  devises  to  C,  and'C.  enfeofis  A.  and  his  son,  and  A.  releases 
to  the  son ;  the  warranty  is  not  destroyed.    Jon.  457. 

(K)  ^otD  a  man  lefmll  ta&e  aotantage  of  a  ttiarrantg^ 

(K  1.)  By  warrantia  chartce. 

Aman  shall  takeadvantageof  awan'antyby  writof  tsornzii/kzcAar^y 
.  by  voucher,  or  by  rebutter.    Vide  Co.  L.  365*  a. 

When  a  xoarrantia  ckarta  lies^  and  how  the  proceedings  shall  \^ 
vide  in  Pleader,  (3  N  1,  &c.) 

(K  2.)  By  voucher. 

So,  in  an  action  in  which  voucher  lies^  a, man  wha  has  a  wfommtyy 
being  impleaded,  may  vacate  ad  warrantizandum  the  person  bomid  to 
warranty.    Vide  Co.  L.  365.  a. 

In  what  actions  voucher  lies,  and  the  proceedings  upon  jt,  vide  in 
Voucher,  (A  1,  &c.)  .  i 

(K  3.)  By  rebutter. 

So,  if  a  man  who  has  a  warranty,  be  impleaded  by  him  who  made  the 

F  f  [g]  3  war 


[406]  ..   GAVELKIND. 

warranltjry  or  b;  him  iqpon  whom  the  wamntydetcendfly  he  may  by  plea 
rebut,  or  repel  him,  l^forceof  the  warranty.     Co.L*  S65.a. 

GAVELKIND. 

(A)  (flfaDdittnD,  tti^at  0i>all  dei  Descent  ot  anD  cu0tom5 

iielonging  to  it,  ^c. 

Gavelkind  land,  that  is,  gave  all  kind^  is  so  called,  because  this  cus- 
tom giveth  to  all  the  sons  alike,  (a)  CaL.140.a.  VideSomner.  (Vide 
Borough-English.) 

The  lands  (6)  in  Kent  generally  are  of  the  nature  of  gavdkind,  whidi 
custom  there,  is  like  the  common  law  elsewhere.     1  G&  135. 188. 

By  the  st  18  H.6.  it  is  recited,  that  not  above  80  or  40  persons  at 
most  had  an^  lands  in  Kent,  which  were  not  gavelkind,  the  gieatest 
part  or  well  mgh  all  that  county  bdng  <rf*  that  tenure. 

And  this  custom  obtains  in  Norm  Wales,  and  other  places.  Lit. 
8. 265.    Co.  L.  175.  b.    Vide  Parceners,  (B). 

And  it  was  general  in  Wales  till  the  time  of  H.8.  PL  Com.  129.  b. 
Dy.  863.  b. 

Land  of  the  nature  of  gavelkind  is  held  by  the  service  of  socage,  and 
not  of  chivalry. .  Cro.  Car.  561.     1  Sid.  188. 

And  therefore  the  st  81  H.  8.  8.  which  disgavels  lands  in  Kent^ 
whereof  84  persons  there  named  were  seised  in  fee  or  tail,  says,  that 
those  lands  shall  descend  as  lands  never  holden  in  socage,  but  always 
held  by  knight's  service  descend. 

Yet  gavmind  land  may  be  held  of  a  mAnor  hoklen  by  knight's 


service. 


And  if  the  gavelkind  land  escheat,  wherd)y  it  will  be  held  in  chi- 
valry, yet  the  custom  is  not  thereby  destroyed  when  it  shall  be  severed. 
Per  Twisd.  1  Sid.  138.    Semb.  Cro.  Car.  562. 

So,  if  it  descend  to  the  king^  though  it  be  privilefl^  in  the  hands  of 
the  Idng,  the  custom  is  not  thereby  destroyed.    Per  Twisd.  1  Sid.  188 
Semb.  PL  Com.  284.  b.  247.  a. 

So,  if  the  king  be  seised  of  lands  in  the  nature  of  gavelkind,  and 
die, having  several  sons;  the  whole  descends  to  the  king  his  successor, 
and  the  younger  sons  shall  have  no  part ;  for  the  custom  is  suspended 
in  the  hands  of  the  king.  Cont  per  Southcot.  PL  Com.  284.  b.  Ace. 
per  Moile,  PL  Com.  247.  a.  ^ 

If  the  king^s  ancestor  die  seised  of  knds  in  gavelkind,  and  the  kmg 
lias  a  brother,  the  land  descends  to  the  king  and  his  brother.  PL  Com. 
247.  a. 

By  the  st.  81  H.  8.  8.  the  lands  of  which  84,  xnz.  the  Lords  Crom- 
well, Burgh,  Cobham,  Windsor,  Sir  Thomas  Cheine,  Sir  Christopher 
Hales,  Sir  Thomas  WiUonghby,  Sr  AnthOTiy  St  Leger,  Sir  Edwaid 
Wotton,  l^r  Edward  Boverton,  1%  Roger  Chohnly,  Sir  John  Champ- 

(a)  The  posaenion  of  one  cohdr  in  gavdkind  Is  not  the  possesdon  of  the  other  where 
he  enters  with  an  adverse  intent  to  oust  the  other,    i  BJk«  675.  ' 

(*)  1.  Tithes  cannot  be  subject  to  the  custom  ofgaveUdnd.  9N.R.4f].  — s  Lands 
in  Kent  formerly  beloncing  to  one  of  the  dissolved  nonasteries,  are  sttbject  to  the  cu». 
torn  of  gavelkind.    sN.R.491. 

neys. 
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iim»  John  Baker,  Reynold  Sootti  John  Giddford,  ThomaB  Kemp^ 
Edward  Thwaites,  WilUam  Roper»  Anthony  Sands,  Edward  Isaac  Per* 
cival  Hart,  £dward  Monyns,  William  Whetnall,  John  Fogg,  Ed- 
mund Fettiplaoe,  Thomas  Hardres,  William .  Waller,  Thomas  WiU- 
ford,  Thomas  Moile,  Thomas  Herlakenden,  Geoffiiey  Le^  James 
Hales,  Heniy  Hmss^,  and  Thomas  Royden,  were  seised  ip  fee  or  in 
tail,  shall  be  disgavefled.  .  , 

Land  of  the  nature  of  gavelkind  descends  to  all  the  sons  equally. 
Co.  L.  140.  a. 

And  if  there  be  no  issue  male,  to  all  the  daughters.   Som.  7. 

And  if  there  be  no  issuer  to  all  the  brothers.  Sembb  Co-  L.  140.  a. 
.Soin.7. 

If  one  son  die  in  the  life  of  his  fether,  having  issue  a  daughter,  it 
shall  descend  to  the  other  sou  and  the  daughter.     1  SaL  243.    Som.  7. 

So,  if  a  brother  di^  having  issuer  the  descent  shall  be  to  all  the  bro- 
thers and  the  nephew.    Som.  7* 

So,  if  a  rent  be  issuing  out  of  land  of  the  nature  of  gavelkind,  that 
shall  descend  to  all  the  sons ;  fer  it  follows  the  nature  of  the  land. 
ItSLev.  87.     1  Mod.  97.     lVer.487. 

But  if  land  of  the  nature  of  gavelkind  be  granted  with  warranly  or 
upon  condition,  the  warranty  or  condition  descends  to  the  heir  by  the 
common  law,    1  Mod.  96.    Lit  s.  736^    Co.  L.  376. 

So,  by  the  custon  of  gavelkind,  the  descent  shall  not  be  to  oil  the 
sons  ana  daughters ;  for  females  dp  not  take  with  males*  St*  Prs^. 
B«,17Ed.2.l6. 

[The  adverse  possession  of  one  tenant  in  gaveUdnd  does  not. operate 
as  the  possession  of  both.     1  BL  678.] 

So^  other  customs  are  inddept  to  lands  of  the  nature  of  gaveUund ; 
as^  that  the  owner  may  devise  them.     Cro.  Car.  562. 

[If  a  man  devises  gavelkind  lands  to  trustees,  and  directs  them  to 
convey  them  to  the  use  of  his  daughter  for  life,  for  her  sole  use,  and 
after  her  death  in  trust  for  the  heirs  of  her  body  for  ever,  the  lands 
shall  go  according  to  the  rules  of  common  law,  and  not  according  to 
the  custom  of  gavelkind,  this  being  an  executory  devise.  Roberts  v. 
Dixwdl,  M.  1738,  1  Atk.  607.] 

So^  he  may  alien  them  at  his  a^  of  15  years.     Bend.  pi.  52. 

Though  he  has  only  the  reversion.    Ibid. 

Though  they  are  of  his  own  purchase.    Ibid. 

So^  upon  his  sale  he  may  make  a  feofiment,  and  it  will  be  good. 
Ibid. 

But  a  feofiinent,  or  alienation  within  age,  unless  it  be  for  a  sale^  is 
not  allowed  fay  the  custom.    Ibid. 

Nor,  a  feoffinent,  where  he  has  only  the  reversion.  Ibid. 

Or,  where  he  himself  purchased  the  same  lands  within  age.    Ibid. 

Or,  a  feoffinent  by  him,  who  has  only  an  estate^taiL     R.  2  Cro.  80. 

So,  by  the  custom  of  Kent,  the  husband  shall  be  tenant  by  the  cur- 
tesj^thoiu^h  he  has  no  issue.    Co.  L.  3Q.  a.  111.  a. 

The  wife  shall  be  endowed  of  a  inoie^,  quamtUu  )ridua  et  casta  weriL 
F.N.B.  150. 0.  R.  1  Leo.  133.  Cro.  EL  121.  Cro.  Car.  562.  .  1  Sid 
77.  Vide  st  Frser.  Reg.  17  £.  2. 16.  1  RoL  BS^.  B.  Ca  L.  33.  b. 
lll.a. 

And  she  cannot  waive  her  dower  by  the  custom,  and  take  it  accord- 

F  f  [g]  4  ing 
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ing  to  the  common  law.    R,  1  Lea  62.    D.  Cro.  El.  121,     R.  Cro. 
EL  825.     R.  Mo.  260.    Co:L.85.b. 

And  if  the  plaintiff  demands  dower  at  the  common  law,  it  is  a  bar  to 
say,  that  the  land  is  gavelkind,  whereof  the  plaintiff  ought  to  be  en- 
dowed of  a  moiety  ebanlsdla.     R.  1  Leo.  ISS. 

Sof  gavelkind  land  is  not  forfeited  by  an  attainder  of  &l<Hr^;  for,  the 
rule  is,  '  the  father  to  the  bough,  the  son  to  th^  plough.*  Dy.  810.1>. 
StPner.Reg.     17  Ed.  2.  16.  f    .  r 

Yet  the  custom  does  not  prevail,  if  the  bther  be  oudawed  dr  ab- 
jured ;  for  it  shall  >be  taken  strictly.    Dy.  810.  b.  in  marg. 

But  these  co^ms  are  collateral,  and  therefore  not  lost  if  the  land 
is  disgavelled.  Semb.  1  Sid.  77.  Cro.  Car.  562.  R.  X  Sid.  157* 
Rav.  76.     1  Lev.  79.     Hard.  825. 

u  land  be  of  the  nature  of  gavelkind,  it  is  suffident  only  to  mention 
in  pleading,  that  it  is  gavelkind,  without  a  prescription  for  it.  Co* 
L.  175.  b.     Cro.  Car.  562.     1  Sid.  77.  138. 

'  But  it  ought  to  be  mentioned  in  plying,  that  it  is  gavelkind;  other- 
wise it  shall  not  be  intended,  though  the  land  lies  m  Kent.  Go.  L. 
175.  b.     R.Lut754. 

So,  in  a  special  verdict.    Lut  754. 

So,  in  collateral  customs,  which  belong  to  gavelkind  land,  in  plead- 
ing, a  prescription  must  be  made  for  them :  as,  to  devise  to  have  a 
moiety  dam  tasta^  8cc.  for  dower,  &c.     Semb.  Cro.  Car.  562.     1  Sid. 
.  77.    Ray.  76.    R.  I  Sid.  148.     1  Lev.  80. 

So,  land  of  the  nature  of  gavelkind  has  fiudty  incident;  and  there- 
fore, every  tenant  in  gavelkind  shall  do  fealty  to  his  lord.  Wrightfs 
Introd.  to  the  Law  of  Tenures,  210. 

And  must  do  suit  of  court.     Wri.  Int.  210. 
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(Aj  1.)  J^SSSbo  mag  be  a  gcantor*  p.  [4io.  ] 

(A  2.)  Bywhatnanie.  p.  [410.] 
>ii . '  ^A  d.)  when  the  grant  shall  be  void.  p.  [41 1.] 

(6  1.)  mho  msn  te  a  gtantee*  p.  [4ii.] 

(B  S.)  When  a  grantee  is  not  necessary,  p.  [411.] 

(C)  (E(3bat  tbmgiei  mag  be  granteo : — ^  present  estate 

tft  iatetz0t  in  IanD0>  tirancbijGie0>  &c.  p.  [411.] 

(D)  What  cannot  be  granteD : — ^  cbo^e  en  action, 

ri£[bt,  po0i^tl%  &C.  p.  [412.] 

(E)  IBgtobat  names  tbtn90  dbair  pa0i9  in  0rant)9f. 

(£  1.)  What  passes  by  a  grant  of  an  hereditament. 

p.  [41S.] 
(E  2.)  Tenement,  p.  [413.] 
(£  3.)  Land.  p.  [413.] 
(£  4.)  By  the  grant  of  a  seigniory,  or  general  words. 

p.  [414.] 
(E  5.)  By  what  words  the  soil  passes,  p.  [414.] 
(E  6.)  What  passes  by  the  grant  oi  a  messuage, 

p,  [415.] 


(E  70  By  the  grant  of  a  curtilage,  p.  [416.] 

rant  of  pannage,  p.  [416. 
)  ny  B.  grant  cum  perfinentus.  p. 
(E  10.)  What  passes  as  parcel^  &c.  p.  [418.] 


(£  8.)  By  a  grant  of  panna^^.  p.  [416.] 
(E  9*3  By  a  grant  cum  perfMentiis.  p.  [416.] 


(E  11.)  What  as  incident,  p.  [418.] 

(E  12.)  The  extent  of  a  grant,  p.  [419.] 

(£  IS.)  When  c(Hifined  to  the  tenure^  &c.  of  such 

an  one.  p.  [419.] 
(£  14.)  When  a  grant  shall  be  void :—  If  it  be  uncer- 
tain, p.  [420.] 

(F)  Si  grantor  caimot  oefeat  W  ottin  grant  p.  [420.] 

(G)  3teaith}i^tidtts. 

(G  1.)  What  things  he  may  grant,  p.  [420.] 

(G  2.)  What  not.  p.  [421.] 

(G  3.)  When  it  binds  his  successor,  p.  [421.]  . 

(G  4.) 
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(G4.)  What  grant  shaU  be  good  :—*  In  respect  of  the 
'    estate  of  the  king,  or  the  mentioning  of  it. 

p.  [42«0 
(G  5.)  In  respect  of  certainty,  p.  [1423.] 
(G  &)  What  shall  be  void:  —  If  it  be    uncertain. 

p-  [424.] 
(G  70  If  too  general,  n.  [424.] 
(G  8.)  If  the  king  be  deceived :  —  By  misinfiirBiaiioa 

of  his  interest,  p.  [425.] 
(G  9.)  Blaise  suggestion,  p.  [423.] 
(G  10.)  When  a  recital  is  necessary,  p.  [426.] 
(Gil.)  The  king's  grant  does  not  enure  to  a  double 

intent,  p.  [427.] 
(G  12.)  How  the  King's  grant  shall  be  expounded* 

p.  [427.] 
(G  IS.)  When  a  grant  shall  be  presumed,  p.  [429*] 

[It  is  not  necessaiy  that  the  word  <  gnoit^  should  be  used  in  a  grant, 
it  being  sufficient  if  die  intention  to  grant  be  nianilested  by  a  deed ; 
therefore  the  words^  '  limit  and  appomty'  in  a  deed,  may  operate  as 
words  of  grant,  so  as  to  pass  a  reversion.    Shove  v.  Pinck%  B.  R.  H. 
58  Gea  S.  5  T.  R.  124.] 
As  to  the  premises  in  agrant,  vide  in  Fait,  (£.  S,  4.) 
As  to  the  habendum^  vide  in  Fait,  (£  9,  10.) 
As  to  an  exoqition,  cnr  indorsement,  vide  in  Fait,  (E  2,  5,&c.) 
As  to  the  ejtposition  of  the  covenants,  or  words  of  a  grant,  vide  in 
Covenant,  (D  1, 2.)— Devise  (N 1,  &&)— Parols,  (A  18,  &c.) 


(A  1.)  mbo  mag  be  a  grantor^ 

To  every  grant  there  must  be, a  grantor^  grantee  and  thing  to  be 
granted.    Ihf.  49.  a.    Perk.  1. 

A  grantor  is  the  king,  or  a  subject;  a  person  natural  or  politic 

Every  common  person  being  sui  juris,  indigena^  of  sane  memory,  of 
fiill  age,  has  capacity  to  make  agrant    Vide  Capacity,  (C — D  1,  &c.) 

If  an  act  of  parliament  enable  the  dty  of  London  to  dispose  of  an 
office,  it  mav  make  a  crant  of  it.    Hard.  48. 

So,  the  king,  as  wdl  a  common  person,  may  make  a  grant    Vide 
post  (G  1,  8tc) 

'  But  a  person  professed  in  religion,  attainted,  or  covert-baron,  alien, 
non  conqwSf  or  in&nt,  cannot  make  a  grant,  except  in  special  cases. 
Vide  Capacity,  (D 1,  &c.) 

(A  2.)  By  what  name. 

'  The  grantor  and  grantee,  regularly,  ought  to  be  named  by  the  christian 

n surname.  Vide  Capacity,  (B4, 5.)— Devise^  (I— K)— Fait,  (E3.) 
r,  by  the  name  of  condnnation. 
Put  it  is  enough,  if  there  be  a  suffident  description  of  the  gtantor 
or  grantee^  whereby  he  may  be  known ;  as,  by  his  name  of  digni^,  or 
office.    Vide  Capacity,  (B  4,  5.) 

Though 
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Though  his  addicion  be  omittecl,  or  mistakeiu    1/Me  Fait,:  (E  8.) 
Though  the  addition  be  not  true- 
Yet  the  person  described  ought  then  to  be  in  rerwn  naiurd.   Vide 

post,  (B  1.)  — Capacitv,  (B  4,  5.) 
And  a  mistake  of  the  christian  name  shall  not  be  supplied«    Vide 

Fait,  (E  S.X 

[(A  3.)  When  the  grant  shall  be  void. 

A  grant  bya  person  professed  in  rdijpon^  who  is  cmliier  moriuuSf 
will  be  void. 


a  grant  or  contact  by  a  fime^ooerif  without  the  assent  of  her 
hudband.    Vide  Baron  and  Feme^  (Q). 

So,  a  giant,  or  contract  by  an  infant,  which  does  not  take  eflkct  by 
the  didiveiy  from  his  hand.    Vide  En&nt,  (C  2.) 

Vide  post,  (E 14.) 

(B 1.)  SiOIbo  mag  be  a  grantee. 

So,  every  person  m  eyse  at  the  time^  and  not  professed  in  religion, 
Biay  take  t^  grant.    Vide  Capacity,  (A  1,  2. — B  1,  &c.) 

Though  ithe  a/em^  covert,  or  infant  Vide  Baron  and  Feme^  (P  2.) 
— Enfent,  (BI.) 

Though  he  be  an  alien,  person  attainted  for  treason  or  felony,  or 
derk  convict    Perk.  Gnmt,  48.    Vide  Alien,  (C  2.) 

Thou^  he  be  villein  to  the  long,  or  aocHumon  person.  Perk.  Grant^  48. 

A  person  outlawed,  or  in  prison.    Hud. 

Bastard,  excommunicated,  or  mm  amqfos.    Perk.  Grant  48.  51. 

But  a  person  not  in  esse  at  the  time  of  the  grant  cannot  be  a  grantee; 
as^  if  a  grant  be  to  the  right  heirs  of  B.  who  is  then  alive.  Perk. 
Grant,  52. 

Yet  a  grant  to  a  person  uncertain  may  be  good,  if  it  be  ascertained 
in  the  life  of  the  grantor ;  as,  a  grant  to  him  who  shall  come  first  to  , 
St  Paul's  the  next  day,  if  the  orantor  does  not  die  before  any  one 
comes  there;  for  if  any  one  ofmle  ccMne  ther^  he  shall  take.    rerk. 
Grant,  S^. 

(B  2.)  When  a  grantee  is  not  necessary. 

But  the  king  may  makoa  grant  by  way  of  ordinance,  Mrithout  nam- 
11^  any  grantee :  as,  he  may  ^point,  that  such  and  such  men  be  in- 
corporated.   2  RoL  197.  L  SO.  50. 

SOf  the  long  may  grant  a  fiur,  maricet,  forest,  warren,  chase^  &cu  to 
be  erected,  without  granting  it  to  any  one.    2  RoL  197. 1. 47. 

(C)  mw  tbni00  mas  tie  granteD :— a  preistent  eitat^ 

or  interest  in  IanD0,  ftm^mHf  &c 

Every  one,  who  has  a  nresent  estate,  or  interest  in  Lmds  and  tene- 
ments may  srant  it.     Viae  Assi^^unent,  (A). 

Though  It  cannot  take  effect  m  possession  till  a  future  time.  Vide 
Assignment,  (A). 

So,  every  one  may  grant  things  incorporeal,  and  not  mannrable^ 
wbidi  properly  lie  in  grant :  as,  a  rent,  common  advowson^  &c. 

Though 
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Thoii^  It  be  only  a  franchise,  or  privily :  as,  the  grantee  of  a 
or  market,  may  grant  it  to  another.     2  RoL  46.  1. 15. 
'  S(s  the  grantee  of  common  of  pasture.    2  RoL  4f5.  L  46. 

So,  the  grantee  of  common  sans  nombre  in  fee.  2  RoL  46.  L 1.  S. 
2  RoL  73. 

The  grantee  c^  a  warrant  in  fee.     2  RoL  46.  L  12. 

Though  the  interest  be  accompanied  with  a  trust:  as,  guardian  in 
chivalry,  or  socage,  may  grant  his  guardianship.    2  RoL  46.  H. 
.    So,'the  grantee  of  a  oorody  cotam.    2  RoL  45.  L  49. 

The  CTantee  of  the  next  avoidance.     2  RoL  45.  L  35. 
'    So,  &e  grantee  of  an  annuity,  pro  consilio  impenso  et  impendenda^ 
made  to  him  and  his  assigns,  may  grant  it  to  another    R  7  Go.  28.  b. 

So,  if  the  estate  or  interest  in  the  thing  granted  be  certain,  the  grant 
will  be  good,  though  the  thing  itself  is  confing^it  and  uncertain :  as» 
if  the  lessor  grant  to  the  lessee  all  the  emblements,  which  he  shall  have 
at  the  end  of  his  term,  it  will  be  good ;  for  he  has  an  interest  in  all 
that  will  be,  though  it  be  uncertam  whether  any  will  be.  R.  2  Rol. 
48. 1.  5.    Hob.  132. 

Or,  all  fruits  which  grow  annually  upon  such  land.  2  RoL  4B.  L 10. 
Hob.  132. 

So,  if  a  parson  grant  all  the  tithes  of  wool  which  shall  arise  in  such 
a. year,  though  perhajps  none  wiU  arise.    2  RoL  48.  L  20.     Hob.  132. 

S(^  a  grant,  that  if  a  tenant  die,  his  heir  within  age^  he  shall  not  h^ 
in  ward.    3  Leo.  154. 

That  there  shall  be  a  discharge  for  his  house,  when  the  deigy  grant 
tithes  to  the  king.    8  Leo.  154. 

Or,  that  he  shall  not  be  collector.    Ibid* 

(P)  t[Bb(xt  cuimot  be  granteo:— H  c6o0e  en  action, 

tisbU  po60Siiiits,  &C. 

But  a  grant  of  a  chose  en  actianj  bare  right,  or  possibili^,  will  be  void. 
Vide  Assignment,  (C  1, 2, 3.) 

So^  a  personal  privilege  cannot  be  granted  over  to  another :  as,  if 
a  man  lend  his  horse  to  another  to  ride  to  Y.,  he  cannot  lend  him  to 
another.    2  Red.  46. 1. 7. 

If  a  way  be  granted  to  A.  for  his  liGs,  he  cannot  grant  it  to  another. 
2  RoL  46. 1. 10. 

So^  a  thing  uncertain  cannot  be  granted :  as,  if  A.  has  a  oorody 
uncertain,  he  cannot  grant  it  to  another.    2  RoL  45- 1. 48. 50. 

If  he  has  a  common  sans  nombre  for  life  or  years.  2  Rd.  46. 1. 3. 
«  RoL  73. 

Or,  estovers  uncertain.    2  RoL  46. 1. 5. 
*    If  A.  holds,  three  acres  bv  fealty  and  rent,  and  the  l<nrd  grant  the 
services  of  One  of  the  acres,  it  is  void.    Perk.  Grant,  67. 

Of,  three  joint-tenants  hold,  &c.  and  the  lord  grant  the  services  of 
one  of  them.    Perk.  Grant,  68. 

So,  a  man  cannot  grant  a  thing  which  he  has  not,  though  he  after- 
-  wards  possess  it :  as,  if  he  grant  a  rent  out  of  land,  and  afterwards 
purchase  the  same  land,  the  grant  is  void.    Perk.  Grant,  65. 

14  So, 


By  what  names  thirds  shall  pass  in  grants.  t^\9^ 

Soj  A  p«Dt  of  the  wool  of  all  the  sheep  that  he  ever  shall  hav^  is 
voicL    2  KoL  48. 1. 22.     Hob.  1 S2. 

If  there  be  a  lessee  <^  sheep  for  two  years,  the  lessor  cannot  grant 
them  during  the  term.     1  Leo.  ^S. 

SO|  if  the  lessee  covenant  to  leave  so  many  sheep  at  the  end  of  his 
teriB,  the  lessor  cannot  grant  them  before  the  term  endsj^fer  there  is 
no  property^in  him.     R.  1  Leo.  42. 

Bat  a  grant  by  fine  executory  will  be  good,  if  he  afterwards  pur- 
chase, though  he  had  it  not  at  the  time  of  the  grant:  a^,  if  he  grant  a 
reversion  by  fine,  and  afterwards  purchase  it,  the  grantee  a&r  the 
death  of  the  tenant  for  life  may  execute  it  by  scire  facias.  Perk. 
Grant,  ^^. 

(£)  OBg  tti&at  namr0  tl)in00  sball  pae0  in  grants:. 

(E  1.)  What  passes  by  a  grant  of  an  hereditament 

Hereditament  is  a  very  extensive  word,  whereby  evexr  thing  passes 
which  may  be  inherited,  corporeal,  or  incorporeal,  real,  personal,  or 
mixt.    €o.  L.6.  a.     Vide  Fait,  (E  4.)  —  Devise,  (N  2,  8.) 

As,  a  rent,  common,  piscary,  &c  in  gross.    2  Rol.  186. 1. 5. 

An  advowson,  rectory,  parsonage,  &c.     R.  DyVd51.a. 

(E2.)  Tenement. 

Tenement  is  an  extensive  word,  whereby  aU  lands  and  inheritances, 
which  may  be  held,  pass.    Co.  L.  6^  a.     1  Leo.  188. 

[The  office  of  marshal  of  B.  R«  is  a  tenement,  and  he  is  qualified 
by  it  to  act  as  commissbner  of  land-tax*  Sone  v.  Ashton,  H*  2  6. 3. 
SB.  M.  1287.] 

And  also  offices,  commons,  rents,  profits  a  prendre  out  of  land, 
and  every  thing  whereof  a  man  may  be  sdsed  id  de  Ubero  tenemento. 
Co.  L.  6.  a. 

And  therefore,  by  a  grant  of  all  his  lands  and  tenements,  a  reversion 
passes.    2RqL57.  1.10. 

So,  a  common,  though  it  be  in  gross.    Dub.  2  Rol.  57. 1.  5.  7- 

A  rent-charge.     R.  2  RoL57*  !•  15. 

But  a  common,  way,  &c  not  appendant  or'  appurtenant  to  tene- 
ments, do  not  pass.    Semb.  2  Rol.  57. 1.  7. 12. 

(E3.)  Land. 

Terra  est  namengeneralissimum,  and  comprehends  all  spedes.  of  land, 
as  meadow,  pasture,  wood,  moor,  water,  marsh,  furze,  and  heath,  &c 
Co.L.4.a.    R.  1  Rol.  19. 

And  it  includes  castles,  houses,  and  other  buildings  erected  upon  the 
land.     Co.  L.  4.  a.    2  RoL  265. 

And  therefore,  if  a  man  grant  all  his  lands  in  D.  his  hou^  there 
pass.    2  Rol.  57. 1.17. 

So^  if  he  has  an  house  in  A.,  and  houses  and  lands  in  &»  ami  de- 
vises lus  house  in  A.to  one,  and  (having  d«ni6ed  the  houses  aiHl  l^ods 
to  D.  rendering  rent)  all  those  his  lands,  meadow,  and  pasture  in  B.  to 
another,  his  houses  iheate  pass  by  the  word  lands,  thotiig^  he 'mentions 
his  house  in  A.  expressly.    R.  2  RoL  57.  L  20. 

If 


£414]  GRANT. 

If  a  man  let  his  land,  c^ien  nunes  in  it  pass.    2  Ler.  185. 

If  he  let  the  mines  in  his  land,  and  there  are  any  open  mines,  they 
pasB,  but  not  mines  wfaiclLare  not  open.    IL  2  Lev.  185.' 

If  he  let  the  land  with  all  the  mmes  in  it,  and  none  are  open,  be 
nay  open  new  mines*    2  Lev.  185. 

So,  if  a  man  grant  his  lands,  all  profits  within  the  b6wels  of  the 
land  pass : 

As,  mines  of  tin,  lead,  iron,  coal,  &c,    Co.  L. 4.a.     14  H.  8. 1, 

SOf  all  profits  upon  the  land ;  for  agus  est  soboh  ejus  eU  Msque  ad 
codtmu    Co.  L.  4.  a. 

And  therefore,  water  upon  the  land,  and  fish  and  a  piscary  in  it  pass. 
Co.  L.  4.  a. 

So,  if  a  man  demise  the  herbage  of  his  woods,  though  the  soil  does 
not  pass  thereby,  y^  if  he  afterwards  grant  all  his  land  in  the  tenure  or 
occupation  of  uie  lessee^  the  wood  passes.     Co.  L.  4.  b. 

(£  4.)  By  the  grant  of  a  seigniory,  or  general  words. 

As  to  the  grant  of  a  seigniory.    Vide  Seigniory. 

By  the  grant  of  an  honour,  diyers  manors,  lands,  &c.  may  pass. 
Co.  X.  S.  a.    Vide  Honour. 

So^  by  the  grant  of  an  isle.    Co.  L.  5.  a. 

Or,  a  town.    Co.  L.  5.  a* 

Or,  a  castle.    Co.  L.  5.  a. 

Or,  a  knight's  fee.    Co.  L.  5.  a.    2  Rol.  1. 1.  St. 

By  the  grant  of  a  manor,  a  castle,  lands,  liberties,  &c.  may  pass. 
Co.  L.  5.  a.    Vide  Copyhold,  (Q  1,  &c) 

So,  a  reputed  manor.    R.  2  RoL  45.  E.    Say.  1 18. 

So,  by  tne  grant  of  a  fiom,  houses,  lands,  and  tenements  may  pass. 
Co.  L.  5.  a. 

So,  by  a  grant  ie  mgqid^  carucatd^  hovati  terrtB^  &c    Co.  L.  5.  a. 

By  the  grant  of  a  flranfle,  not  only  the  house  for  storing  of  com,  8tc 
but  barns,  stebles,  sties,  KC.  necessaiy  for  beasts,  husbandiyt  ftc.  and 
the  curtilage,  and  dose  where  they  aite  situated,  pass.    Co.  L.  5.  a.    • 

(E  51)  By  what  words  the  soil  passes. 

So^  if  a  man  grant  jproto  ma^  the  land  itsdf  passes.    Co.  L.  4.  b. 

Or,  pasturas  suas.    Co.  L.  4.  b. 

Or,  bruerassuasj  the  soil,  where  heath  grows,  passes.    Ca  L.  4.  bi.^ 

So^  by  a  grant  dljoncarias  sHMSf  the  soil  where  rushes  grow.  Co. 
L.5.a. 

By  a-  grant  of  ruscarias  suas^  the  soil  where  broom  growss.  Co.  L. 
5.  a. 

By  the  grant  of  a  marsh,  mom,  janqma^  &c.  the  soil  of  lliat  natmoe 
passes.    &•  L.  5.  a. 

By  the  grant  of  a  manor  for  three  crops  and  all  profits,  the  manor 
passes.    2  B.oL  57.  L  40. 

By  the  grant  of  a  park  the  soil  passes :  for  he  dnnot  have  it  in 
alienosolo.    2  RoL  60.  LS* 

So^  if  a  man  grant  omna  botoM  moSf  the  land  as  well  as  tlie  wpad 
passes.    Co.  L.  4.  b. 

Though 
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Though  he  says,  omnesboscos  crescentes*  Co.  L.  4.  b.  R.  5  Ca  1 1,  a. 
Cro.£L522.    2RoL455. 1. 15.  Ml 

Wood,  underwood,  coppices,  and  hedgerows.  R.  9  Cfd.  4ft7. 
2  RoL  455.  L  20.  .      i    .(  ii 

So,  by  the  grant  of  a  forest,  chase,  vivary,  or  warren  in  hia  own 
land,  the  soil,  as  well  as  the  privily  diere^  passesi  Cck  L.  S.  b.  Vide 
Chase.  ' 

So,  if  he  grant  the  profits  of  his  land,  the  Imd  itself  passes.  6(^  L. 
4*  b« 

So^  if  he  grant  a  boilery  of  salt,  the  land  passes;  for  that  is  the  whole 
profit    Co.  L.  4.  b. 

Or,  a  mine  of  lead,  &c.     Co.  L.  6.  a.    Vide  Waife.  ' 

If  he  grant  firmam  of  his  tenants  at  will  maneni  sui  it  B.^  tibe  tehds 
^  the  tenants  pass.    Per  Clerks  in  Duchy,  Welsh  oont  S  Leo.  13.  *f  " 

By  a  grant  of  the  .herbage  or  yesture  of  his  liuic^  the  isoil  doea  not 

CSS ;  for  though  he  may  have  trespass  muxre  dausumfregUj  yet  he  shall 
ve  only  the  com,  grass,  &c  and  not  houses,  trees,  mines,  8^  which 
are  fixt  to  the  soil.    Co.  L.  4.  b.    Dal.  47. 

So,  by  the  grant  of  a  Ifter^  to  dig  toi^  the  soil  does  not  pfttA.  Co. 
L.4.b* 

Bythegrantof  a  piscary,  the  soil,  or  water,  does  not  pass.  CobL.4.6. 

By  a  grant  of  water,  the  soil  does  not  pass.     Co.  L.  4.  b. 

!Nbr,  if  a  man  grant  jwucMa  sua;  for  the  pasturage  only  passes.  Setnb. 
Co.  L.  4.  b. 

If  he  grant  xf^nti  acras  sattceti^  Jraxineti^  lupidicetif  &c.  the  wood 
growing  only  passes.     Semb.  Co.  L.  4.  b. 

If  a  man  let  his  warren,  the  soQ  does  not  pass.  2  RoL  59. 1.  5^. 
60. 1. 7. 

So,  a  grant  of  all  saleable  wopds  gipwing,  does  not  pass  the 'soil. 
R.  2  Cro.  524. 

Or,  all  the  gteat  wood^  m.  oaks,  ashes,  &c.  finr  the  vk.  explains 
what  wood  is  intended.    -2  Rdl.  455. 1. 10.  1 

Or,  all  timber-trees;  for  nothii^  passes  except  the  trees,  and*  so 
much  of  die  soil  as  is  requisite  for  their  growingr  2  Cro.  487-  9  RM. 
455.  L  20. 

(S^  6.)  What  passes  by  the  grant  of  a  messuage. 

So,  by  the  grant  of  a  messuage,  or  houses  (a)  the  garden,  orchard,  and 
cvfrdjaflp  ]|^s.    Co.  L.  5.  b*    R.  Cro.  EL  89.  ^ 

.Anjan  acre  of  land  or  more  .nay  pass  by  thenameofanhooser  Co. 
L.  5.  b. 

So^  by  .the  name  of  a  messuage,  a  church  is  comprised.  :>  ^emb. 
1  SaL  256. 

By  the  grant  of  a  messuage  proid  mdudUwr  aquk^  the  iwfl  cf  .  the 
moats  pass.     2  Rol.  50. 1.  25.  .  { 

But,  by  the  devise  of  an  housis;,  (and  not  called  messtti^)[fw^out 
wring,  am  pertinetUiis^  the  garden  and  curtilage  do  not  pass.  2  Ca. 
Ch.  27. 


Vide  Cio.  EL  89. 


(d)  -There  wenn  now  to  be  no  ^btbction  between  die  words  "*  Housed'  and 
s'^ingnuits.    8T.R.498.  ^ 

•     (E7.) 
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(C  7.)  By  the  grant  of  a  curtilage. 
'    S09  by  tlie  grant  of  a  eurtilogey  the  kousje  passes.    2  Rol.  1. 1.S0. 

(KiBu)  fiy  a  grant  of  pannage. 

So,  bytlte  ^nmt  ^f  pannage,  the  mast  of  the  tree  passes,  notihe  trees 
themselves.    Per  two  J.  Dal.  47. 

(£90  By  a  ffCBXit  cum  pertinentiis. 

So,  by  the  grant  of  a  messuage  cum  pertinentiiSf  the  orchaid,  gardait 
yards,  and  curtilage  pass.    8  Cro.  526. 

Sq^  every  thing  appendant  or  appurtenan^  as  common,  turbarv, 
estovers,  &c  passes  by  a  grant  of  the  land  to  which,  &c  cumpefiinetiti$$. 
R.  S  Lev.  165. 

So,  by  the  grant  of  a  messuage  cum  terris  periinentiis^  land  oocnpisd 
continually  with  the  house  passes,  thou^  land  is  not  properly  appuit&* 
nant  to  an  house.    R.  PI.  Com.  1 70. 

So,  by  the  demise  of  an  house  cum  perHnentiis,  a  shop  annexed  to  it 
for  thirty  years,  and  rq>uted  parcel,  passes.    Semb.  Cro.  Car.  17. 

Though  it  be  a  demise^  or  ffrant  of  the  king.    R.  Cro.  Car.  169. 

So,  by  a  devise  of  land  in  N.  with  all  lands  oelonginff^  two  a^es  four 
miles  d&tant,  continually  enjoyed  with  it,  pass.  a£bu  Cro.  Car.  57. 
Vide  infra. 

By  the  devise  of  a  tenement  cum  pertinentiis  in  which  N.  inhabited  in 
A.,  leuids  always  used  with  it  pass,  though  out  of  A.     R.  Cro.  £L  1 15. 

So,  by  the  dfevise  of  an  house  cum  vertinetUiisj  the  land  passes,  when 
the  instruction  wa%  to  devise  all  the  lands  as  well  as  the  house.  R.  Cro. 
EL  114. 

So,  if  the  land  was  used  with  it    R.  Cro.  El.  704. 

By  the  grant  of  a  manor  cum  pertinentiis^  every  thing  xq>nted  parcel 
of  the  manor  passes.     R.  6  Co.  39.    R.  1  Sid.  190. 

By  the  grant  of  a  messuage  cum  pertinentiis^  a  conduit  with  water 
pipes  to  it,  enjoyed  any  time^  passes.     R.  2  Cro.  121.    Mo.682. 

Though  erected  by  a  lessee,  and  the  lessor  occupies  them  together. 
R.  2  Cro.  122. 

So,  if  he  grants  the  land,  (excepting  the  house,)  the  conduits  are  ex* 
cepted.     2  Cro.  121. 

By  the  grant  of  a  chapel  cum  pertinentiis^  tithes  appendant  pass. 
2  Rol.  151. 

But  by  the  grant  of  an  house^  or  land,  cum  pertinentiis^  anodier 
house,  or  land,  does  not  pass,  unless  it  be  found  to  be  pared.  R. 
iLev.  ISl. 

As,  by  the  grant  of  a  mill  cum  pertinentiis^  the  dose  where  the  mSl 
is,  or  Uie  kiln  there  does  not  pass,  without  inore.  R.  I  Sid.  211. 
iLev.lSl. 

So,  by  the  grant  of  a  messoag^  cum  pertineniiiSf  a  shop  anneiffd  to  it 
for  thirty  yean  does  not  pass,  miless  it  be  found  to  be  paroeL    R.Cro. 

Car.  17. 

By  a  devise  of  land  in  N.  cum  pertinentiis^  two  acres  four  mileB 
distant  enjoyed  with  it,  do  not  pass.  ,  R.  Cro.  Car.  fi7.  Knit.  55* 
Vide  supra. 


By  what  names  things  shall  pass  in  grants.        t^^7l 

Nor,  by  a  deviae  of  a  copyhold  messuage' cum  pertinentiis,  can  free- 
hold land  pass  with  it,  though  used  with  it.     R.  Ctro.  EL  704.    •     ^ 

So^  by  die  surrender  of  a  copyhold  meswjawc^  perHneiUm^  copy- 
hold  lands  appurtenant  do  not  pass.    R.  2  Crd  SM. 

So,  by  the  grant  of  an  house  cum  pertmetaiis^^iQomiifkiiHtt^  a 
lessee,  disseisor,  &c.  and  never  enjoyed  with  thebaus«r*by  tbeksaaiv^ 
disseisee,  &a  does  not  pass.    S  Cro.  122.         . 

So,  by  the  grant  of  &  ^n^or  cum  pertinenim,  a  Ibrest,  parcel  of  the 
manor,  does  not  pass,  (a) 


*    M     \ 


{a)  1,.  It  k  «. general  nilf^  thiM;  9  gj^t  of  the  soil  will  pass  evm  thiog  under  it. 
»T.R.705. — S.'  Excepting  where  a  setTonn  of  words  is  prescribed,  (thus,  "  heirs;**  tp 
create  a  fee,  and  **  heirs  of  the  body,"  to  create  an  estate  tail,}  the  apparent  intention 
ii^lhs  gOBrcmifig  principle  in  the  exposition  as  weD  of  deeds  and  conveyances  as  of 
wiUs,  and  to.  give  it  effecl^  the  couft  will  ascribe  a  meanins  to  words  contrary  to  that 
commonly  accepted,  but  in  which  the  party  must  have  used  tfiem ;  thus  they  will  con- 
stme  die  word  "or,'*  '^and."    5T.R.470. — 3.  Where,  in  a  grant,  the  premises  are 
dieseribed  by  ahattals,  the  abuttals  are  not  to  be  construed  literally,  unless,  by  such 
construction,  the  occupation  of  the  premises  is  rendered  more  benemnal ;  and  whence 
ao  intention  that  they  should  be  so  construed  may  be  inferred.    1  Taunt. 495.— 4.  A 
remote  reversion  in  fee  held  to  pass  under  general  words,  in  an  act  of  parliament,  by  way 
of  settlement  in  execution  of  articles,'  though  the  reverdon  was  not  particularly  in  cop^ 
templatioa  at  that  time,  the  intention  bebg,  and  the  Words  being  sufficient,  to  pass  it. 
Cowp.360. — 5.  A.  by  deed,  in  consideration  of  love  and  affection  of  his  name,  blood, 
lire,  and  for  settHns  the  one  undivided  mcxedes  of  his  manors,  lands,  &c  thereinafter 
mentioned,  grants  uie  said  undivided  moieties,  particularly  describing  them,  tqgetber 
«mh  all  other  his  lands,  tenements  and  hereoitaments,  in  the  kin^om  of  Ireland, 
Habendum^  the  said  undivided  moieties  iiefore  granted,  together  with  all  other  hit 
estate  in  the  kingdom  of  Ireland,  to  B.  to  the  several  uses  thereinafter  declared,  and 
for  no  other  use  whatsoever;  and  then  declares  the  uses  of  the  undivided  moieties 
only.    Held,  that  he  did  not  mean  to  pa«  any  lands  but  the  undivided  moieties^  end 
even  supposinc  that  the  sweeping  clause  did  extend  to  any  other  lands,  yet  as  no- use 
was  deoured  ot  them,  they  descended  to  the  heir  at  law.    Cowp.  9. — 6.  By  a  lease  of 
*  the  fishery  of  a  pond,  with  the  speaPs  edge,  flags,  and  rushes,  growing  in  and  about 
the  same,**  the  smI  must  be  taken  to  pass.    1T.R.S58. — 7.  Under  thegtvitof  a 
liberty  of  passage  and  to  lay  wafflpn-ways,  an  easement  only,  and  not  the  ownership  in 
the  soil  or  its  profits,  passes.    3T.  R.  90. — 8.  The  fee  simple  of  a  mineral  passes  by  a 
erant  from  the  land-holder  of  liberty  to  take  it.    1  Taunt.402.— 9.  Grant  to  one,  nu 
heirs  and  assigns,  in  consideration  of  a  sum  of  money,  of  a  liberty  for  him,  his  heirs 
and  asc^gn^  to  carry  up  a  sough  (or  a  drain  for  coUie^)  from  the  bottom  of  a  piece  of 
land  of  the  grantor,  to  an  adjoining  piece  of  land  of  the  grantee ;  and  also  lib^y  for- 
him,  his  heirs  and  assigns,  to  make  two  little  sough  pits  in  the  said  land  of  the  grantor, 
v^tL  eertlAf  place  there,  for  t|ie  more  easy  and  sue  carrying  up  the  tail  of  the  sbugh^ 
one  of  them  to  be  covered  fi*om  the  top  of  the  intended  sough  to  the  surface  of  tiie 
guvfida  as  soon  as  coavenientiy  may  be  done  after  the  making  thereof  and  the  other 
to,  be' kept  oWn  for  examining  the  sough,  as  loiijg  m  u  aeoessary  for  thfitpurpcj^andl 
no  longer.    The  grant  of  the  sough  is  a  continuing  grant,  and  the  right  of  oDontug  tho^ 
sough  pit  occasionally,  for  the  necessary  repair  of  the  sough,  is  incident  tYleret<j|  by 
virtne  ofthe grant.    sSmith,  538.    TEast,  61  J. — lo.  The  grant  of  il  close  ** widrHie 
an»«rtepi|nc9,"  will  not  pass  an  occnpatioO'^way,  which  ^he  grattCDr.had  beija  bDthe' 
habit  of  using  over  his  other  lands.    1B.&P.371. —  U.  A  grantee  of  a  fee-^ifi9/S^4.t^ 
without  any  deduction,  defalcation,  or  abatement,  for  or  in  any  respect  i^hatspevo^  is 
emitted  tor  «lie  full  rent,  without  deducting  the  land-tat.    Dougi.6^84.^-^1^.  Wnere 
thffne  ^efe  two  persons  of  the  name  of  A  m  a  grant,  one  of  whonr-lvad^tKi^it^olft' 
been  described  as  the  son  of  B.,  a  limitation  to  the  hebs  of  the  said  A.  was  cons&ned  ^ 
be  to  the  one  without  addition,  thou^  in  grammatical  construction  the  word  "  sl)d*' 
referred  to  (he  other,  especially  as  the  probable  intention,  as  coUecfted  from  otner  parts 
oftfa^deMLaccorded.    9  East,  405. 

.Vax..IV..  Ff  [a]  (Kio.) 
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(E  10).  What  passes  as  parcel,  &c. 

In  the  grant  of  a  common  per$on  of  all  lands,  &c.  antdute  cogmL^ 
accept,^  at  reputed  as  pared,  &c.  land,  wood,  &c.  which  was  pared 
quocimque  tempore  prcHeriio^  will  be  included.  Dj.  362.  2  RoL  186. 
L  20.    Co.  Ent.  2.    Mod.  69. 

If  they  were  enjoyed  together  for  a  convenient  time*    Mo.  190. 

If  they  were  purchased  and  used  together  and  reputed  parcel  only 
for  two  years ;  for  a  small  time  is  sufficient  to  make  a  r^utsdon.  R. 
Cro.  Car.  808. 

So,  in  a  ^rant  of  the  king,  if  they  were  used  and  demised  together 
for  a  convenient  time.     R.  Uro.  Car.  169. 

If  by  rentals,  records,  &c.  it  be  reputed  parcel,  though  in  truth  it  be 
not.     K.  Sav.26. 

So,  if  there  be  a  fine  or  recovery  of  a  manor  cum  pertinetUiis,  lands 
reputed  parcel  for  eighty  years  pass.     R.  1  Lev.  27. 

But  a  grant  of  the  king  with  all  lands,  woods,  &c.  antehac  parcett. 
extends  only  to  things,  parcel  in  a  convenient  time,  as  within  seventeen 
or  twenty  years,  according  to  the  nature  of  the  thing.  Semb.  Co. 
Ent.  384. 

So,  if  a  manor  be  granted,  and  all  woods,  parcel,  &c.  and  the  manor 
does  not  pass  for  default  for  livery,  8tc.  the  wood  does  not  pass. 
Sav.  63. 

So,  if  one  convey  a  rectory  and  all  tithes,  &c.  to  the  rectory  belong- 
ing, if  the  rectory  does  not  pass  for  defect  of  livery,  &c.  the  tithes, 
though  they  lie  in  grant,  do  not  pass.     Sav.  63. 

(Ell.)  What,  as  incident. 

So,  by  a  grant  of  any  thing,  another  thing  which  is  incident  passes : 
as,  if  the  lord  ffrant  the  homage  of  his  tenant,  who  holds  by  homage 
and  fealty,  the  fealty  passes  as  incident.     Perk.  Grant,  112. 

Or,  if  he  holds  by  fealty  and  rent,  and  the  lord  grant  the  rent.  Perk. 
Grant,  113.     Co.  L..  151.  a. 

Soy  if  he  holds  as  of  the  honour  of  his  castle  by  castle-guard ;  if  the 
lord  grant  the  castle,  the  service  passes  as  incident.     2  RoL  69.  L  25. 

So,  if  a  man  grant  the  reversion,  the  rent  passes  as  incident.  Perk. 
Grant,  113. 

If  Uiere  be  a  grant  of  land  cum  pertinentiis^  a  common,  &c.  passes 
as  incident     1  H.  4.  5.  a. 

Though  it  be  in  the  king^s  grant.     1  H.  4.  5.  a. 

So)  by  the  grant  of  a  parsonage,  the  patronage  of  the  vicarage  passes 
as  incident.    2  Rol.  50. 1.  32. 

So,  a  corody,  as  incident  to  a  patronage.  2  Rol.  59. 1. 52.  1  H.4. 5.  a. 

So,  a  thing  appendant  or  appurtenant  passes  by  a  grant  of  the  thing 
to  which,  &c.  as  incident,  without  saying  cumpertinentiis.  Co.  L.  307.  a. 
Cont  Cro.  El.  18. 

So,  if  a  rent  be  granted  with  a  nomine  pceruBy  by  a  devise  of  the  rent, 
the  nomine  poena  passes.     Per  two  J.  Cro.  El.  895. 

So,  by  the  grant  of  an  house,  the  curtilage  passes.  R.  Cro.  £L  89, 
Vide  ante,  (E.  6.) 

So^  by  the  grant  of  any  things  eonceditUT  et  id  sine  quo  res  ipsa  haberi 

non 
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non  debet :  asy  if  one  grant  his  trees,  the  grantee  may  enter  upon  his 
land,  for  the  cutting  down  and  carrying  them  away.     rl.  Cbm.  16.  a. 

But  if  the  incident  be  separable,  it  does  not  pass  by  a  erant  of  the 
thing  to  which  it  is  incident,  if  it  be  excepted ;  as,  if  the  lord  grant  a 
rent,  except  or  saving  the  feilty,  the  fealty  does  not  pass.  Co.  L«15i«a«' 
Perk.  Grant,  lis. 

So,  if  a  man  grant  a  reversion  saving  the  rent.     Perk.  Grant,  1  IS. 

So,  by  the  grant  of  any  thing,  a  liberty  which  was  convenient  shall 
not  be  granted  as  incident,  unless  it  be  of  necessity ;  as,.if  ^.  grant  his 
fish  in  such  a  water,  the  grantee  cannot  dig  a  trench  for  letting  out  the 
water ;  for  he  may  take  them  by  a  net     Pi.  Com.  16.  a. 

So,  if  he  grant  his  land  and  all  his  trees,  mines  open  and  not  open, 
in  it ;  though  he  may  open  mines,  he  cannot  cut  down  trees  for  the 
working  and  use  of  the  mines.     R.  Hob.  2S4. 

Though  the  mines  were  open,  and  the  lessor  used  the  trees  for  them. 
Hob.  234.. 

(E  12.)  The  exent  of  a  grant. 

[Ancient  grants  must  be  expounded  according  to  what  the  law  was 
at  the  time  of  making  them.     Co.  Lit  8.  b.     Ambler,  288.] 

A  grant  shall  be  extended  to  everything  comprised  within  the  words, 
though  they  are  not  regularly  described  in  the  deed ;  as,  if  A.  grant  his 
manor  of  D.  in  com.  N.,  and  all  his  land  in  England,  parcel  of  the  same 
manor ;  all  lands  parcel  of  the  manor  pass,  though  they  do  not  lie  in 
the  coun^  of  N.    'R.  1  Rol.  407. 

If  one  demise  a  garden-plot  to  A.  and  afterwards  to  B.,  who  builds 
an  house  upon  part,  and  afterwards  the  lessor  grants  totam  illam  peciam 
Jundi  sive  garden-plot  nuper  in  tenurd  A.  et  nunc  in  tenurd  B.,  the 
reversion  of  the  house  as  well  as  the  garden  passes.     R.  2  RoL261.' 
265.  267. 

But  if  a  man  bargain  all  his  wood  and  underwood  upon  such  land 
being,  to  have  for  the  life  of  B.,  rendring  lOL  per  ann.  if  the  grantee 
cut  down  the  whole  wood  at  once,  he  shaU  not  cut  it  down  afterwards,, 
though  it  be  granted  for  the  life  of  B.  under  an  annual  rent  R.  S  Leo«  7. 
Mo.  15. 

(E  13.)  When  confined  to  the  tenure,  &c.  of  such  an  one. 

If  a  man  grant  a  tenement  vocat.  D.  in  tenura  sive  occupatione  B.,  all 
lands  of  that  name,  though  part  of  them  are  demised  to  him,  and  part 
enjoyed  by  him  without  lease,  pass ;  for  both  are  in  his  occupation. 
R.IR0L19. 

Though  part  be  wood  Inclosed  adjoining  to  the  land  demised,  but, 
by  reason  offences  being  thrown  down,  the  beasts  <^  B.  have  the  herb- 
age of  the  wood ;  for  i£  he  has  the  occupation  by  right  or  by  wrong,  it 
is  sufficient     R.  1  Rol.  19, 20. 

If  a  man  grant  land  by  name,  in  the  tenure  of  A.  and  lately  de» 
mised  to  B.,  in  the  parish  of  D.,  land  so  named  in  the  tenure  of  A* 
passes,  though  never  demised  to  B.,  nor  in  the  parish  of  D.     Semb.' 
S  Leo.  163. 

Jf  he  ffrant  all  tithes,  which  belong  to  the  rectory  of  B.,  all  which 
were  in  the  tenure  of  D.,  tithes  belonging  to  the  rectory  pass,  though 
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never  in  the  tenure  of  D.y  for  there  was  a  plain  luid  certain  description ' 
of  them  before*     R.  Jon.  4S7« 

But  by  a  grant  of  the  manor  of  B.  and  all  lands  in  tenurd  A.  lately 
demised  to  C,  in  the  parish  of  D^  land  m  tenurd  A.,  if  never  de- 
mised to  C.  nor  in  the  parish  of  D.,  does  not  pass.     R.  S  Leo.  16S* 

1  And.  148. 

If  a  man  declare  the  uses  of  a  fine  or  recovery  of  lands  in  E.  aqd  F., 
as  to  all  that  fium  and  the  lands  belonging  called  Vines  in  E.,  and 
twenty-one  acres  of  the  same  &rm  lie  in  F.,  those  do  not  pass :  fiir 
without  the  last  words,  which  are  restrictive,  the  sense  is  not  com^dete* 
Per  Atkyns,  Hard.  225. 

(E 14.)  When  a  grant  shall  be  void :  —  If  it  be  uncertain. 

A  grant  shall  be  void,  if  it  be  totally  uncertain ;  as,  if  a  man  grant  as 
many  trees  as  can  be  spared  in  his  manor.  Bridg.  \%,  Vide  ante,  (A  S.) 

If  he  grant  10/.  per  ann.  parcel  of  his  manor,  without  other  certainty* 
Bridg.  124 

(F)  3  grantor  cannot  Defeat  W  ottin  grant 

A  grantor  cannot  defeat  his  own  grant :  and  therefore,  if  a  man 
grant  twentir  of  his  best  trees  to  be  taken  in  ten  years,  the  grantor 
cannot  cut  down  trees  without  the  consent  of  the  grantee.  R.  2  Lev.  142. 

(G)  (Stant  ftg  tbe  iiing-  (6) 

(G 1.)  What  things  he  may  grant. 

How  a  grant  by  the  king  shall  be  made,  by  writ  or  patent,  and  under 
what  seal,  vide  in  Patent,  (A — B— C  1,  &c.) 

The  king,  as  well  as  a  common  person,  may  make  a  grant  of  all 
lands,  and  tenements,  or  other  inheritances,  which  are  vested  in  him  at 
the  time  of  the  grant     2  Rol.  198.  1. 15. 

As,  he  maV  grant  lands,  which  come  to  him  by  descent,  or  escheat 
before  office'  mund ;  for  the  fireehold  is  cast  upon  him  by  law.  Vide  in 
Pneroffative,  (D66,  &c.) 

So,  lands,  which  come  in  remainder,  or  reversion,  after  a  particular 
estate  determined. 

Or,  if  the  particular  estate  be  determined  by  a  condition  broken, 
though  the  breach  does  not  appear  upon  record.  2  Rol.  184. 1. 10. 15. 
Vide  Prserogative,  (D  70.) 

So,  if  an  office  be  forfeited  for  being  in  arrear  in  an  account,  or  other 
neglect  of  a  thing  required  by  the  patent  upon  pain  of  forfeiture,  where 
it  appears  by  the  record,  that  the  party  is  in  arrear,  &c.  the  king  may 
grant  th^  office  to  another,  without  a  scire  facias  against  the  patentee, 
or  office,  or  other  matter  of  record,  which  finds  the  for^ture.  Dy.211. 

2  Rol.  164. 1.25. 

So»  if  lands  forfeited  for  treason  are  vested  in  the  king  by  the 
St  S3  H.8.  or  any  particular  statute,  the  king  may  mnt  them  before 

<^ce  found,  notwithstanding  the  st.  18  H.  6. 6.     2  Rd.  184. 1.40.' 
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SO|  the  kio^  may  grant  a  condition,  right,  possibility,  or  chose  en 
action.    \lde  m  Assignment,  (D.) 

A  ward,  &c.  cum  accident.    2  Rol.  198.  L  28. 

All  wards,  marriages  &c.  to  such  a  value  until  such  a  time.  2  RoL 
298. 1.  21. 

So  a  power  of  assenting  to  an  election  of  a  bishop,  abbot,  &c. 
2  Rol.  187. 1.22.25.  ^ 

What  jurisdictions,  franchises,  exemptions,  oflBces,  impositions,  &c. 
the  king  may  grant.     Vide  in  Prerogative^  (D  28,  &c.) 

(G  2.)  What  not. 

But  the  king  cannot  grant  a  thing  intrusted  to  him  in  respect  of  his 
sovereignty ;  as,  the  lapse  of  a  church,  before  or  after  it  becomes  void. 
2  RoL  187. 1. 32. 35,     Vide  Esglise,  (H  1 1.) 

Nor,  purveyance,  butlerage^  pnsage,  &c.  2  RoL  187.  L  35.  Vide 
Praerogative,  (D.  41,  42. 45.) 

Nor,  the  power  to  make  a  dispensation  of  a  statute.     7  Co.  36.  b. 

So,  he  cannot  grant  the  lands  or  goods  of  a  recusant  convict,  before 
the  commission  returned.    2  RoL  184.  L  20. 

Nor,  the  lands  or  goods  of  one  attainted  of  treason,  before  his  at- 
tainder.    Per  six  J.  five  cont.    Dy.  108.  a. 

Though  the  treason  was  committed  at  the  time  of  the  grant,  and  the 
forfeiture  has  relation  to  the  offence.    Qu.  Dy.  108. 

So,  the  kin^  cannot  grant  the  prosecution,  or  execution  of  any  penal 
statute  to  anouer ;  for  it  is  intrusted  with  him  as  the  head  of  the  weal- 
public.     R.  7  Co.  37.  a. 

Nor,  the  penalty,  or  benefit  of  a  penal  statute^  before  it  be  recovered. 
7  Co.  36.  b.  37.  a. 

Nor,  any  fine  or  forfeiture  of  a  particular  person,  before  he  be  con<- 
victed.  Declared  by  the  st  1  W.  &  M.  2.  that  sudi  grant  or  promise 
is  illegal  and  void. 

[If  the  king's  grant  by  letter's  patent  be  void,  as  being  contrary  to 
law,  yet  if  the  letters  patent  are  confirmed  by  act  of  parliament,  it 
makes  all  good.    Sherlock  v.  Norwich,  H.  5  G.  Fort  222.    Str.  159*3 

(G  3.)  When  it  binds  his  successor. 

If  the  kinff  grant  lands  or  tenements,  of  which  he  has  the  fee,  the 
grant  binds  his  successor. 

So,  if  he  grant  a  wine-licence ;  for  he  has  an  inheritance  in  it,  and 
the  interest  passes,  and  not  the  authority.-   R.  1  Sid.  6< 

So,  in  all  case^  where  the  kin^  grants  an  interest  Adm.  Hard.  443. 
.  As,  if  he  grant  to  an  alien,  for  him  and  his  successors,  to  be  firee 
firom  alien  customs.     Hard.  444. 

To  his  tenant,  that  his  heir  shall  not  be  in  ward ;  .for  he  has  an  in- 
heritance in  the  seigniory.     Hard.  444. 

Or,  that  he  may  alien  in  mortmain.    Ibid. 

So,  if  the  king  grant  to  a  college  to  be  discharged  of  toll,  without 
sajring,  for  him  and  his  successors ;  it  shall  be  discharged  in  the  tin^e 
of  the  successor,  as  well  as  where  an  interest  passes.     R.  Yel.  15. 

^ut  a  gnmt  by  the  king  during  his  will  determines  by  his  death. 
Mo.  176. 
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S09  -A  grant  of  a  mere  licence,  or  authority.     Hard.  445. 

(G  4.)  What  grant  shall  be  good  :  —  In  respect  of  the  estate 

of  the  king,  or  the  mentioning  of  it. 

Every  grant  of  the  king,  of  a  thing  which  he  may  gtant,  where  be  in 
apprised  of  his  interest,  and  of  the  cause  and  circumstances  of  the  grant, 
will  be  good. 

Though  every  thing  is  not  performed  which  seemed  designed,  if  the 
words  of  the  consideration  are  answered ;  for  no  inference  shall  be 
made  beyond  the  words ;  as,  if  the  king  grant,  in  consideration  of  the 
surrender  of  a  patent  by  A.  and  his  wife,  where  the  wife  cannot  sur- 
render; for  mention  is  made  only  of  the  surrender  of  the  patent,  and 
not  the  estate.     R«  1  Co.  48.  a. 

Or,  in  consideration  of  the  surrender  of  a  former  patent  to  be  can- 
celled; if  it  be  delivered  into  chancery,  though  it  be  not  cancelled. 
R.  10  Co.  67.  b.     2  Rol.  199. 1. 35. 

In  consideration,  that  the  lessee  for  years,  being  then  in  possession, 
surrender,  the  king  grants  a  new  lease,  it  is  sufficient :  for  the  accept- 
ance of  the  new  lease  is  a  surrender,  and  the  king  takes  notice  that  he 
was  then  possessed.     10  Co.  67.     2  Rol.  199. 1. 40. 

Though  the  king  does  not  recite  his  own  estate ;  for  he  need  not  do 
so.     1  Co. 45.  b.  51.  a.     Mo.  SI 8. 320. 

So,  if  he  recite  fidsely,  that  he  has  an  estate  in  possession  by  the 
surrender  of  a  grant  in  tail,  and  grants  the  manor  to  B.,  he  shall 
have  the  reversion,  though  he  cannot  take  the  possession.  R.  6  Co.  55. 
8  Co.  56.  a. 

So,  if  he  recites  a  grant  in  tail,  and  afterwards  grants  tnanerii  re^ 
vertionenij  necnon  manerium  pradictunif  the  grant  is  not  void  for  un- 
certainty; but  if  the  tail  be  in  esse  the  reversion  passes,  otherwise  the 
possession.     R.  8  Co.  167. 

So,  if  the  king  license  his  tenant  to  alien  in  mortmain,  he  need  not 
mention  how  he  nolds.     41  Ass.  19. 

Though  the  king  does  not  mention  when  the  grant  shall  commence; 
as,  if  the  king  recite  a  grant  of  pannage,  &c.  to  A.  for  life,  and  then 
grant  it  to  B.,  without  saying,  post  mortem,  &c.  it  will  be  good ;  for  he 
shall  take  when  he  can  by  law.     R.  8  Co.  56.  a.     2  Browm.  252.  234. 

So,  if  the  king  grant  an  office^  habendum  from  the  full  age  of  B.  which 
was  dien  passed,  it  will  be  good  for  the  future  time.     R.  9  Co.  47.  b. 

So,  if  the  king  grant  an  advowson  to  A.  and  the  heirs  male  of  his 
body,  who,  re-grants  it  to  the  king  in  fee,  and  the  king  afterwards 
grants  it  to  B.  and  his  heirs;  the  grant  to  B.  will  be  good,  for  the  king 
is  seised  in  fee  presently,  and  the  recital  of  his  estate  is  not  necessary. 
R.Cn).EL519. 

So,  the  king^s  grant  will  be  good,  though  it  does  not  mention  what 
estate  the  grantee  shall  have;  for  he  shall  take  at  the  will  of  the  king. 
R.  8  Jac.  ut  dicitur  per  Hale,  1  Vent  408. 

So,  if  the  king  has  a  conditional  estate  in  fee,  and  gmnts  in  fee^  it 
win  be  good.     1  Co.  49.  b. 

Or,  has  it  jmr  outer  vie,  and  grants  iofum  station,  or  for  40  years; 
for  the  grant  was  lawful,  though  we  grantee  cannot  have  it  for  40  years 
absolutely.     R.  7  Co.  12.  a.     Mo.  321. 

(G  5.) 
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(G  5.)  In  respect  of  certainty. 

So,  a  grant  of  the  king,  which  has  sufficient  certainty  for  showing 
fiilly  that  the  king  was  not  deceived,  will  be  good;  as,  if  the  king  grant 
the  manor  of  B.,  without  saying,  in  what  county  it  lies :  but  the  county 
must  be  alleged  in  pleading.     9  Co.  47.  a.     ^ 

Though  he  has  another  manor  of  the  same  name ;  for  it  shall  be 
distinguished  by  the  tenure,  value,  occupant,  or  pardculai*,  &c. 
9  Co.  47.  a. 

So,  if  the  king  grant  all  his  lands  tenements,  and  hereditaments  in 
D.,  an  advowson,  mill,  piscary  in  gross,  &c.  pass  though  not  particularly 
named :  but  they  shall  be  severally  demanded  in  a  prcmpe.  2  Rol. 
186. 1.  5. 193. 1. 15. 194. 1. 5.  7. 

If  the  king  grant  a  messuage  and  all  lands  spectantes  aut  cum  eo 
dimissaSf  lands  enjoyed  with  it  for  a  convenient  time  pass.  R.  Cro. 
Car.  169. 

So,  if  the  king's  grant  refers  to  another  thing  which  is  certain,  it 
is  sufficient;  for  id  certwn  est  quod  cerium  reddi  potest :  as,  if  he  grant 
to  a  ci^,  &c.  all  liberties  which  London  has,  without  saying,  what 
liberties  London  has.     20  H.  7.  7.  b. 

Thoufl^  the  reference  be  to  a  matter  in  pais :  as,  if  the  kinff  grant  an 
office,  liberties,  &c.  adeo  plene  siad  aliquis  alius  enjoyed  Uiem,  the 
grantee  shall  have  all  advantages  which  any  former  patentee  enjoyed ; 
as,  he  may  make  a  deputy,  if  the  former  patentee  had  made  one.  R. 
9  Co.  SO.  a.  52.  a.     R.  10  Co.  64.     2  Rol.  185.  1.  45. 

An  advowson  appendant  passes,  though  the  st  Prcer*  Reg.  says,  that 
it  does  not  pass  without  express  mention ;  for  it  shall  be  satisfied  by 
words  aequipoUent  43  £d.  3-  22.  b.  Dy.  350.  b.  2  Rol.  185. 1.  30. 
R.  10  Co.  64.  b. 

If  he  grant  a  manor  cum  tot  tat*  franches.  Ubertat.^  8ic  qual*  A. 
had;  the  grantee  shaU  have  all  franchises,  &c.  which  A.  enjoyed. 
PI.  Com.  12.  b.    2  Rol.  185. 1. 5.  20.     Co.  L.  12U  b.    Jon.  349. 

Or,  tot  tal.  franches^j  &c.  qual,  A.  or  any  predecessor  had;  he  shall 
have  all  that  any  tenant  for  life  of  the  manor  had,  though  A.  had  them 
not.     R.  9  Co.  30.  a. 

If  he  grant  a  manor  with  all  franchises,  8cc.  belonging  at  the  time 
of  his  purchase.     2  Rol.  184. 1. 54. 

Cum  omnibus  exitibus  amerciamentis  et  prqficuis  residentium  infra  M. 
pnedictum.    PI.  Com.  12.  b. 

So,  if  the  king,  in  consideration  of  20/.  paid,  grant;  it  is  sufficient 
without  shewing  that  it  was  paid :  for  it  is  a  personal  thing  executed, 
and  accepted  by  the  king.     R.  10  Co.  67.  b.     2  Rol.  200. 1. 10. 

Or,  in  consideration,  that  the  grantee  shall  repair;  if  the  grantee 
does  not  repair,  the  grant  is  not  void,  for  the  king  may  have  cove- 
nant.    2  Rol.  200. 1.  5. 

So,  if  the  king  graAt,  in  consideration  of  a  surrender;  it  is  suffi- 
cient, though  the  surrender  was  not  inroHed  till  after  the  grant :  for  the 
surrender  was  good,  though  not  completed.     Per  Hob.  221. 

So,  if  the  king  be  misinformed,  but  not  deceived,  it  will  be  good : 
as  if  he  let  land,  which  is  recited  to  be  10/.  per  annum  when  it  was 
20f.  readetiDg  20k  per  annum.    Per  Poph.  Yel.  48, 
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If  he  redce  Imklto  be  concealed,  when  it  wis  not ;  where  it  appears 
that  he  intends  a  grant  of  the  land,  though  not  concealed.     Sal,  561. 

If  he  grant  the  manor  of  B.  quod  maneritnn  fuit  semtum  in  manus 
nostras^  &c,  though  it  was  not  so.     R.  10  Co.  1  IS.  a. 

Or,  the  office  of  parker  of  B.  quod  H.  heAttit ;  for  it  was  added  for 
th&  more  certainty.     10  Co.  1 1 3.  a. 

Or,  the  manor  of  D.  qttodjuit  in  tenura  de  B.,  when  it  was  not. 
Ibid. 

Or,  a  manor  and  advowson,  adeo  plene  as  we  by  any  means  had  it 
cuidam  archiepiscapo  dudum  spectan,;  where  the  archbishop  had  the 
manor,  but  not  the  advowson.     R.  2  Mo.  1. 

Or»  if  he  grant  lands,  all  which  are  of  such  a  value*;  though  the 
value  be  misrecited,  if  there  be  a  non  obstante  of  the  misrecital  of  the 
value.     R.  Hard.  232. 

(G  6.)  What  shall  be  void :  —  If  it  be  uncertain. 

But  generally,  the  kin^s  grant  will  be  void  for  uncertainty ;  as  if 
the  king  ^rant  such  a  tdl  as  was  taken  at  B.  out  alibi  in  Anglia  ;  it 
will  be  void,  though  toll  was  taken  at  B.     2  Rol.  196. 1.  SO. 

Or,  all  amerciaments  before  his  justices,  without  saying,  what  jus- 
tices, of  B.  R,  in  eyre,  or  justices  of  peace,  &c.     Co.  Ent.  S84. 

Or,  a  grant  to  A.  to  be  exempt  from  the  office  of  sheriJI^  without 
saying,  of  what  coun^.     Ibid. 

Or,  to  have  catatta  filon^^  without  sayings  in  what  manor,  or  county. 
Ibid. 

To  have  the  custody  of  all  his  houses,  without  saying,  what  in  par- 
ticular.    R.  Jon,  29S,  294. 

(G  70  If  too  general. 

So,  words  too  general  are  not  sufficient  in  the  king's  grant:  as,  if 
bona  felonry  &c  wnich  lie  in  grant,  and  not  in  prescription,  are  re- 
united to  the  crown,  or  extinguished,  and  afterwaras  the  king  grants 
the  manor  cum  tot  tal,  libertat.  privil^^  &c.  qual*  A,  mg)er  abbas 
habuit^  who  claimed  the  same  privileges  by  charter;  the  grantee  diall 
not  have  bona  felon,  by  such  general  wojdsb  {L.  2  Rol.  J9S.  1. 40. 
Jon.  S49.     Vide  Franchises,  (G  1.) 

So,  general  words  in  the  king's  grant  never  extend  to  a  gnmt  of 
things,  which  belong  to  the  kinff  by  virtue  of  his  piserpgative;  ror  audi 
oii^ht  to  be  expressly  mentioned.     2  RoL  195.  E. 

If  .the  king  has  land  by  extent  for  a  debt,  and  grants  the  land  to  A. 
that  does  not  pass  the  debt,  without  special  words.     R.  S  Lev.  1S5. 

If  he  grant  such  a  waste,  that  does  not  pass  royal  mines  there* 
VtJo.46.b. 

'    Or,  If  he  grant  all  mines,  gold  or  silver  mines  do  not  pass,  not  being 
expre^ly  mentioned.     1  Co.  4>6.  b. 

.    If  hegriuit^aU  the  den^nes  of  the  manor  of  D.,  copyholds,  though 
t^ley'  at'e  part  .of  the  manorj  do  not  pass.     R.  1  Co.  46*  b. 

If  the  king  seised  of  the  rectory  of  D.  which  wa8>iippropriated  to  an 
abbey,  grant  the  advowson  of  the  church  of  D.,  the  rectory  does  not 

pass» 
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pass,  nor  the  advowson  as  aa  advowson  in  groM ;  for  by  the  af^topri- 
ation  that  was  extinguished.     R«  2  Lev.  80. 

(G  8.)  If  the  king  be  deceived :  —  By  misinformation  of  his- 

interest. 

So^  if  the  king  be  deceived  in  his  grant,  it  will  be  void.  9H.6.28.b. 
1  Co.  44.  a. 

As,  if  the  king  grant  a  greater  estate  than  he  could  lawfully  do :  as, 
if  the  khij^.  seised  for  life,  or  for  years,  grant  in  fee ;  it  will  be  void 
for  the  whole,  for  the  king  was  deceived.  1  Ca4i.  a.  Mo.  321.  R. 
3  Lev.  135. 

So,  if  the  king,  sdsed  in  tail,  g'ant  in  fee. 

Or,  seised  in  tail,  remainder  to  himsdf  in  fee,  ^rant  in  tail ;  for  his 
intent  was  to  make  an  estate-tail  in  possession,  which  he  could  not  R. 
per  seven  J.  two  cont.  1  Co.  49,  50.     Alt.  Woods. 

So,  if  he  grant  for  life,  and  afterwards  the  reversion  in  fee^  it  will  be 
void  for  the  whole.    1  Co.  50.  b. 

So,  a  licence  to  a  tenant  io  alien  generally,  if  he  had  only  an  estate- 
tail,  will  be  void.    21  Aas.  15.     40  Ass.  36. 

So,  if  the  king  flvant  tnanerium  de'R.et'NL^in  com.  L.  where  they  are 
several  manors.    R.  1  Co.  46. 

Or,  maneriwn  de  R.  cum  M.  ^  I  Co.  46.  bb 

If  he  grant  a  fidr,  market,  &c«  on  the  same  day  on  which  there  was 
an  andent  fiur,  8ic.     1  Ca  49.  a. 

If  he  grant  a  rectory  cum  decimis,  4v«  prout  abbas  s  the  advowson 
does  not  pass,  for  the  king  intended  a  grant  of  a  lay-fee.  2  Rol.  189. 
L  15. 

Or,  a  manor  with  the  franchises,  &c.  which  A.  had ;  when  the  liber- 
ties were  resumed  from  A.     2  Rol.  185. 1. 10. 

Or,  lands  in  N.  and  all  courts  leet,  Soc*  pramissis  spectah.:  where  the 
leet  belongs  to  the  hundred.     R.  Moa  427. 

(G  9*)  By  false  suggestion. 

So,  if  the  king's  grant  be  fgunded  upon  a  false  suggestion,  it  will  be 
void;  as,  if  land'  be  recited  to  be  only  102.  per  arm.  when  it  was  202* 
9  H.  6. 28.  b.     2  RoL  1 88.  L  1 5.     Yd.  48. 

Or,  that  the  king  had  it  by  escheat,  when  he  had  not.  2  RoL  188. 
L  20. 

So^  if  anv  thing  mentioned  as  the  consideration  of  the  grant,  or 
which  soun<ls  for  Uie  benefit  of  the  king,  (be  it  executed  or  exe(;utory, 
matter  of  record,  or  in  pais^)  be  &lse ;  the  king  is  deceived,  and  the 
grant  will  be  void.  R.  5  Co.  94.  a.  2  Rol.  188. 1. 25.  199.  L  SO.  50* 
Lane,  75. 109. 

As,  if  the  king  grant,  in  consideration  of  the  surrender  of  a  prior  in- 
terest or  estate ;  when  the  surrender  was  only  in  appearance.  .  vy.  852. 

Or,  the  whole  was  not  surrendered.  Dy.  352.  K.  5  Co*  94.  a..  X>ul:|» 
2  Rol.  189.  L  85.     R.  ibidem,  1. 25. 45,  ,,    i    meil    • 

If  he  grant,  in  consideration  of  a  grant  or  surrender  by^W^i^bi^ 
and  wife;  for  the  wife  could  not  surrender^'    R.  Hob.  223.     ^  £lol 
199.  L  45. 

In  consideration  of  a  surrender ;  when  part  was  leased  to  another* 
2  Rol.  188. 1.  25.    Per  three  Bar.  Lane,  75. 109. 

In 
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In  consideration  of  an  ancient  rent  of  52. 16^  Sd,  what  the  rent  was 
6/.,  but  Ss.  4^.  allowed  for  payment  at  the  exchequer ;  for  the  rent  here 
is  the  consideration.     R.  Yel.  43. 48. 

In  consideration  of  a  surrender,  when  the  surrender  was  conditional. 
2  RoL  199. 1.  52. 

In  consideration  of  the  surrender  of  a  lease;  and  the  lease  was  void. 
R.  5  Co.  94.  a. 

So,  if  the  king  grant  a  rectory,  if  it  is  not  in  lease,  or  if  it  be,  after 
the  term,  when  part  was  in  lease:  it  will  be  void :  for  it  was  intended 
that  all  should  pass  at  the  same  time.     R.  Yel.  48. 48.     2  Cro.  34,  S5. 

So,  if  the  recital  of  a  thing  in  a  patent  which  sounds  to  the  king's  be- 
nefit be  &lse^  the  grant  will  be  void,  for  the  king  is  deceived.  2  Co.  54. 
\  Co.  43.  a.    Dy.  352.  a.     1 1  Co.  90.     2  RoL  1 88. 1. 1 2. 

As,  if  it  recite  a  grant  of  a  reversion  which  was  void,  and  the  grant 
to  commence  after  it.     R.  11  Co.  4.  b.    2  Rol.  188.  1. 32. 

If  it  recite  an  institution  of  his  presentation;  and  he  then  confirms  it; 
where  the  presentation  was  repealed.    2  RoL  188. 1.  45. 

If  the  king  lease  for  21  years  «fter  a  former  lease  to  A.  determines ; 
which  was  before  surrendered.     R.  3  Leo.  5, 6. 

If  he  grant  a  manor  adeo  plene  as  such  an  abbot  had  it ;  the  advow- 
son  appendant  in  the  hands  of  the  abbot,  which  was  then  in  gross  in  the 
bands  of  the  king,  does  not  pass.    2  Mod.  2. 

But  a  redtal  which  is  true  in  terms  is  sufSdent :  as,  if  the  king  re- 
cite that  the  estate  was  upon  condition ;  though  the  condition  be  broken, 
it  does  not  hurt:  for  he  does  not  say  that  the  condition  continues,  and 
the  breach  is  only  matter  in  pais,     r^  2  Co.  54.  b. 

So,  a  fiilse  redtal  of  a  matter  in  pais  executed  does  not  hurt :  as,  if 
the  king  redte,  that  his  estate  is  fraudulent  ptoitt  nobis  satis  liquet.  R. 
2  Co.  54. 

So  a  fidse  recital  of  a  thing,  which  need  not  be  redted,  does  not  hurt. 
Vide  ante,  (G4.) 

So,  the  recital  of  a  consideration  which  is  &]se  does  not  hurt:  as, 
if  the  good  service  by  A.  in  war ;  where  none  was  done.  Semb.  Bro. 
Patent,!. 

(G 10.)  When  a  recital  is  necessary. 

If  the  king  grant  a  reversion  upon  an  estate  for  life,  or  years,  he  oudbt 
to  make  a  recital  of  the  particular  estate,  otherwise  it  will  be  void.  11. 
1  Co.  44.  a.  50.     R.  4  Co.  35.  b.    B  Co.  56.     Sav.  58, 59. 

Or,  a  reversion  expectant  upon  an  estate-tail.     Mo.  206. 

Though  a  subsequent  lease  recites  both  the  former  leases,  the  lease 
not  redtmg  the  former  will  be  void.     Sav.  58, 59. 

So,  if  he  grant  a  presentation  to  B.  after  a  presentation  of  A.  without 
mentioningof  it;  the  first  shall  not  be  revoked,  but  the  second  presentation 
is  void.  I>y.  339.  b.  2  RoL  188.  1.  40.  R.  cont.  190.  1.  30.  Vide 
Esglise,  (H  10.) 

So,  if  the  king  grant  an  office  for  life,  and  afterwards  grant  the 
same  ofiice  post  viortemy  S^c.  to  another,  he  ought  to  redte  the  first 
grant,  though  it  is  not  properly  a  reversion.  R.  2  Rol.  190.  1.20. 
8  Co.  57.  a. 

So,  if  the  kiog  lease  to  A.  and  afterwards  make  a  new  lease  to  him^ 

without 
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without  mentioniog  the  first ;  it  will  be  yoid»  though  it  operates  as  a 
surrender  of  the  former  lease.    R.  2  RoL  190.  L  25. 

But  if  the  kin^  make  a  lease  at  will,  and  afterwards  grant  the  same 
.land  to  another, lie  need  not  mention  the  lease  at  will. 

Or,  a  grant,  which  imports  a  charge  or  trust,  without  fee  or  profit. 
Bro.  Patent,  2. 

So»  if  a  reversion,  depending  upon  an  estate  for  life,  or  years,  come 

.to  the  king:  in  the  grant  of  it  he  need  not  mention  the  lease^  because  it 

is  not  upon  record.     Bro.  Patent,  93.     Per  Moor  ace :  sed  And.  cont. 

Ma  206.    Ace.  Dy.  233.  a.    6  Co.  SS.  a.   2  Rol.  199. 1. 10.   2  Brownl. 

241.     Hard.  499. 

So,  if  the  king  lease  a  copyhold,  and  afterwards  grant  the  same  land 
to  another.    2  Rol.  196. 1. 50. 

Or,  lease  part  of  a  manor,  and  afterwards  lease  the  manor  to  an- 
other, without  recital  of  the  former  lease.     R.  1  And.  46. 

So,  where  the  recital  of  a  lease  is  necessary,  it  is  sufficient  if  he 
grant  the  land  in  lease  for  life,  or  years,  or  the  reversion  expectant 
upon  such  lease,  without  express  mention  of  the  patent,  or  date.  Bro. 
Patoit,  96.     2  Rol.  190. 1. 40.  191. 1. 1. 

So,  if  the  date  be  mistaken.     Bro.  Patent,  96.    2  Rol  190. 1. 45. 

So,  though  the  patent  does  not  recite  the  leasee  but  concludes,  *  not- 
withstanding it  be  in  lease  for  life,  or  years  of  record,  or  otherwise.' 
2  Rol.  190. 1.  50.     R.  4  Co.  35.  b. 

So,  if  there  be  a  grant  of  a  reversion  expectant  upon  a  lease  for  life, 
or  yeaiB.     R.  4  Co.  35.  b.    2  Rol.  191. 1. 5. 

So,  if  an  estate  comes  to  the  king,  subject  to  a  lease  for  life,  and 
also  for  years,  and  the  king  redting  Sie  lease  for  life  detdbes  the  lands 
after  the  death  of  the  life,  or  when  they  shidl  come  to  the  kinafs  bands. 
Dub.  For  it  does  not  appear,  whether  the  king  intended  to  demise  the 
reversion  or  the  possession.    Hard.  499. 

(G  11.)  The  king's  grant  does  not  enure  to  a  double  intent. 

,  So,  the  king^s  grant  cannot  enure  to  a  double  intent,  but  he  shall  be 
intended  to  be  deceived :  as,  if  he  grant  tenere  placita  coram  his  bailiffi* 
steward,  or  jusdce :  if  there  are  not  such  officers  before  the  grant,  it 
does  not  enure  to  make  such  officers,  and  likewise  to  give  conusance  or 
pleas  to  them.    2  Rol.  196. 1.42.  « 

So,  if  he  grant  to  a  spiritual  corporation  a  church  in  perpetmrnif  it 
shall  not  enure  to  a  grant  of  the  church,  and  likewise  to  make  an 
appropriation.     2  Rol.  196. 1.  45. 

If  be  grant  a  copyhold  for  life,  it  does  not  enure  to  a  grant  and  de- 
struction  of  the  copyhold.    2  RoL  196. 1. 50. 

If  he  lease  for  years,  a  lease  afterwards  to  the  same  lessee  for  more 
years,  wUI  be  void.    Lane,  22. 

If  the  king  be  deceived  in  his  grant,  it  will  be  void,  though  made  ex 
eertd  scientid^  &c.  R.  1  Co.  49.  Alt  Woods,  for  that  does  not  help 
a  felsity.    Per  Manw^,  Say.  5.    Vide  post,  (G  12.) 

(G  12.)  How  the  king's  grant  shall  be  expounded. 

If  the  kmg's  grant  can  ennre  to  two  intents^  it  shall  be  Uk^»  to 

the 
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the  intent  that  makes  most  fat  the  kin^  benefit    21  Ed.  4.  48.  b. 
2  R;  &  4r   Co.  Ent  SS4.  a.    Vide  ante,  (E.  9,  &c.) 

.AnSthcveftwe  it  shall  be  oonstnied  strictly,  as,  if  the  king  grant  a 
manor  porobased  by  him,  with  all  franchises  bdonging^  &c.  the  fran- 
chises in  the  hands  ai  the  feofibr  do  not  pass:  for  by  the  purchase  of 
the  king  they  are  re^annexed  to  the  crown.  2llol.  184. 1.50.  198. 
LSO. 

If  he  grant  a  manor  with  all  lands,  &c.  accepted  or  rqsnted  as  par- 
cel; nothmg  passes  which  is  not  paorcel  in  truth  and  of  right.  R. 
2  RoL  186.1  25. 

And  it  must  have  been  parcel  time  out  of  mind,  8tc.  2  Rol.  186. 
LSO. 

If  the  king  grant  all  the  issues,  fines,  and  amerciaments  of  his  own 
tenants,  the  grantee  shall  not  have  the  amerciaments  of  him,  who  holds 
of  the  grantee  and  another.     2  RoL  193. 1.  ult. 

If  he  grant  a  discharge  from  all  customs,  it  shall  not  be  extended  to 
magna  et  nooa  custuma^  though  there  has  been  an  usage  for  discharge 
from  them.    2  RoL  194.  L  10. 

If  he  grant  a  forfeiture  for  a  trespass,  or  other  offence  for  which  a 
mail  shaU  lose  life  or  member,  it  does  not  extend  to  a  forfeiture  upon 
an  outlawry,  or  prarmmire.    2  Rol.  194.  L  S^  42. 

If  he  grant  bona  et  caiaOa  sua^  it  does  not  pass  specialties.  2  RoL 
195.  L  10. 

If  he  grant  bona  et  catatta  Jelonum  de  hominSms  stdSf  it  does  not  ex- 
tend to  goods  of  his  homagers  williout  special  usage.  2  RoL  195. 
L  10. 

If  he  grant  services,  and  that  the  grantee  shall  be  as  firee  as  the  king 
in  his  crown;  that  does  not  extend  to  the  discharge  of  a  corody,  pen- 
sion, fine  for  alienation,  &c.     2  RoL  195.  L  40. 45. 

But  the  king^s  grant  shall  have  a  reasonable  construction ;  as,  if  the 
king  grant  the  office,  of  the  kins^s  tennis  plays ;  he  shall  have  the  office, 
when  those  of  the  household  {day,  as  well  as  the  king  in  person.  R. 
8  Co.  45.  b. 

A  commission  to  take  singing  boys  out  of  the  cathedrals  for  the 
king's  chapel  shall  be  construed  of  those  who  get  a  livelihood  there 
by  siijjging,  not  of  the  son  of  a  gentleman  who  is  instructed  there.  R. 
8  Co.  46.  a. 

If  queen  Elizabeth  had  granted  a  manor,  with  all  woods.  Sec  modo 
vel  antehac  reputat,  parcell.i  a  wood  parcel  at  the  time  of  Ed.  6.  passes, 
though  not  if  it  was  of  a  longer  time,  unless  unquam  antehac  was  added. 
R.  £^.  362.  a.    Co.  Ent  384.  a.    2  RoL  186.  L  15. 

If  she  had  granted  totam  rectoriam  suam  in  the  singular  number, 
though  there  were  originally  two  rectories,  and  they  were  appropriated 
sevendly  in  the  time  of  Ed.  3.  it  will  be  good,  bmg  reputed  as  one 
from  the  time  of  Ed.  3.     R.  2  Rol.  186. 1.  50. 

If  the  king  grant  the  rectory  of  M.  in  the  county  of  N.  with  all 
lands,  tithes,  &a  etedem  rectoruE  spectan.;  tithes,  8ia  in  the  county  of 
Yctrk  belongbg  to  it,  pass.    Semb.  Sav.  SB* 

So^  wbei^e  ue  lu^gfs  grant  is  capable  of  two  constructions,  fay  the 
one  of  which  it  will  be  valid,  and  l^  the  othar  void,  construction  shall 
be  HMtofdMnlake  it^n^ ;  for  diat  will  be  no  more  for  the  benefit  of 

the 
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the  subject  and  the  honour  of  the  king,  whkb  ougiit  to  he  (inoie  ed^ 
garded  than  his  profit  .  R,  9  Co.  ISl  a.  IQ  Co.  67<^b.  -,tL  6  C0.  Si  n 
As,  if  there  be  a  grant  to  discharge  one  frcmi.tbe  coUactmi  of  tithes  - 
granted  per  derum  AngUcBi  he  shall  be  discharged  if  the  grantbe  per 
derum  pravincue  CatUuariensis:  for  it  is  not  usual  to. have  a  grant  by 
both  provinces  together.  R.  21  Ed.  4.  48.  b.  R.  per  all  the  J. 
2  R*  3}  4« 

If  the  king  grant  all  lands,  tenements,  and  hereditaments  to  a  priory 
pertin^  and  ^pisci^i^^V  &c.  speOan.  to  the  said  manor;  a  pisoarv,  &o. 
in  gross  passes :  for  it  was  not  restrained  by  the  last,  being  withm  the 
first  words.     R.  2  Rol  185.  1 50. 

If  the  king  grant  a  manor  and  all  waifs,  estmys,  bonajelomwif  8fc* 
eidem  manerio  spedan. ;  bonafeUmum^  Sfc.  which  cannot  be  daimed  l^ 
prescription  wi&out  charter,  pass,  though  never  used  with  the  manor. 
R.  2  Rol.  192.  L  45.     9  Co.  27.  b. 

So,  if  the  king's  grant  be  ex  certa  scientii  et  mero  motu^  it  shall  be 
taken  more  strongly  against  the  king,  and  beneficial  for  the  subject :  as, 
if  the  king  pardon  a  sherifi^all  contempts,  he  shall  be  excused  of  a  fidse 
return.     S6H.6.24.b.    d7H.6.2Lb.     Co.EntS84. 

If  he  pardon  A.  B.  all  debts  ex  cerid  scientid  Sfc  debts  as  sheriff  are 
discharged,  as  well  as  others.  R.  2  R.  3. 7.  a.  R.  1  H.  7. 13.  a.  Agr«^ 
1  Co.  49.  a. 

So)  a  0rant  ex  certd  scientid^  Sfc.  dispenses  with  uncertainties.  Pa*' 
Manwd.  Sav.  5. 

But  a  grant  ex  certd  scientid^  S^c.  shall  not  be  expounded  contrary  to 
the  proper  sis;nification  of  the  words :   as,  if  he  grant  a  portion  of 
tidies  in  N.  where  he  has  cmly  tithes  parcel  of  a  rectory,  it  s^l  not  be 
extended  to  them :  for  portio  iecimanm  imports  tithes  in  gross.      R. 
4  Co.  35.  a. 

So,  a  grant  of  all  the  demesnes  lands  of  a  manor  shall  not  be 
extended  to  copyholds,  though  by  law  they  are  parcel  of  the  demesnes. 
R.  1  Co.  46.  b.  {a) 

« 

(G 13.)  When  a  grant  shall  be  presumed. 

[Though  the  crown  is  not  bound  by  the  statute  of  limitations,  yet 
a  grant  may  be  presumed  from  great  len^h  of  possession.  Cowp.  215.] 

[Possession  for  350  years  was  held  by  the  court  as  sufficient  ground 
of  presumption,  to  be  left  to  a  jury.     Id.  102.3 

[Though  the  record  be  not  proauced,  nor  any  evidence  given  of  its 
being  lost;  yet  under  circumstances,  it  may  be  left  to  the  consideration 
of  a  jury,  or  a  court  of  equity^  whetlier  there  be  not  sufficient  ground  to 
presume  a  charter,  (i)    Id.  110.]  .     , 

Vide  more  relating  to  Grant,  in  Annuity,  (A  1,  &c.)  -*-  Biens^  (D  2.)- 
—  Chimin,  (D  3.)  —  Common,  (O).  —  Ckmoition,  (A  2,  8«  -^  I)/4.^  **Jt  ♦  "■ 


(a)  1.  An  exceptiQn  in  a  crown  erant  of  a  rectory  of.  *<  all  churd^  uultippBrffesf  • 
thereto  belonfitii^'*  does  not  inclnae  a  perpetual  curacy^    1  H.B.'418'.-r-^  ^^.^f^V^  / 
to  a  ranger  of  a  forest,  of  **  ail  wood  Mown  or  thrown  down  by  the  w&d,  ina  aD  dead 
w«)ed»  and  the  booglis  and  brandief  of  tteei»  and  wood  In  taeuld  Ibreittet  oif'or 
thrown^"  branches  cut  from  tiees  filled  for  his  majest/s  uses  do  nofpass.  mibMt.SOi;" 

ifi)  A  grant  from  the  crown,  which  it  mig^t  kwtuU;^  have  made^  mi^  bepfysinNdJt: 
agaiost  a  stranger  fipm  80 years  nininterruptedposseiM^     UEast,4SS. 

Copy. 


[430]  HABEAS  CORPUS. 

Copyhold,  (C  1,  &c.)  — Courts,  (P  1.)  — Ireland,  (D).  —  Libeittes, 
(B)  — Market,  (C  I,  Sec.)  —  Officer,  (B  1,  &c.)  —  Pardon,  (A— B— 
G)  —  Prerog^ve,  (D  24.)  —  Rent,  (C  8.)  —  Toll,  (G  2.) 


GREAT  SEAL. 

Vide  Patent,  (C  2.) 

'■■■  ■'-         .III*  .■i^i. I 

GREEN  CLOTH. 

Vide  Courts,  (G). 

GUERNSEY,  (ISLE  OF.) 

Vide  Navigatiok,  (F  4.) 


HABEAS  CORPU& 

(A)  OBg  tobat  court  granteo.  infra. 

(B)  jFor  tobat  cau0e : — ^abea0  corpa0  aD  saHnidm^ 

Dam,  et  reciptenbum.  p.  [431.] 

(C)  W)m  it  0baU  not  be  aUotaeD.  p.  [43a] 

(D)  !J>oto  it  iSban  be  atoarneD,  p.  [434.] 
(E 1.)  iDoto  returneD.  p.  [434.] 

(E  2.)  What  shall  be  a  good  return,  p.  [485.] 
(E3.)  Whatnot,  p. [436.] 

(F)  mben  tbe  partg  0baH  be  DitfcbacgeD,  or  remanDeD* 

p.  [438.] 

(g  I.)  ^abea0  corpus  aD  factenDum,  et  recipienDum. 

[p.  440.] 
(G  2.)  When  it  shall  not  be  allowed,  p.  [440.] 

(H  1.)  habeas  corpus  ao  rciSponDenDum.  p.  [442.] 

(H  2.)  To  what  court,  p.  [443.] 

(I)  ^oUi  an  babea0  corpus  0baII  be  maDe  return^ 
able.  p.  [443.] 

(A)  OBg  tobat  court  granteD. 

An  habeas  corpus  a  a  writ  for  brining  the  body  of  him,  who  is  im- 
prisoned, before  the  court,  am  catud  deteationis. 


m  respect  ot  a  pnvdc^  which  the  party 
eisewhoe. 


By 


By  what  court  granted.  [*Sl3 

By  the  common  law^  the  writ  of  habea$  corpus  cum  cau$d  deteniwnis 
might  be  granted  out  of  the  chanoeiy  withm  the  term,  or  vacation ;  for 
the  chancery  is  always  open.    2lnst»53.     4  Inst.  81. 390. 

And  by  B.  R.  within  term.    2  Inst  55.    4  Inst.  8 1. 290. 

And  that»  in  all  cases  for  persons  privileged  or  not  privil^ed,  2  Inst. 
52,53.    4lnst71.290.(a) 

Sof  it  lies  out  of  C.  B.  or  exchequer,  for  persons  there  privil^ed. 
2  Inst  53.  mar^.     4  Inst  290.     2  H.  Hist  P.  C.  144. 

Sof  thou^  wey  are  not  privileged  there.  Vau.  154, 155, 156.  2  Jon. 
13. 17.  R.  cont.  per  three  J.  2  Mod.  198.  Semb.  2  Mod.  306.  Cont 
per  North,  1  Mod.  285.  It  shall  not  be  granted.  2  Vent  24.  R.  ace 
per  three  J.  Vaughaii  cont     Cart.  222. 

But  though  an  habeas  corpus  may  be  granted  by  C.  B.  yet  it  is  not  the 
proper  court  for  it ;  because  it  cannot  discharge,  or  intermeddle  as  B.  R. 
may,  if  it  is  a  criminal  matter.     Per  Vaughan,  Cart.  222. 

[C.  B.  has  a  seneral  jurisdiction  to  grant  it  in  all  cases  whatsoever. 
Wood's  case,  H.  1 1  G.3.    3  Wils.  172.    2  Bl.  Rep.  745.] 

By  the  st  31  Car.  2. 2.  an  hadfeas  corpus  may  be  obtained  in  term  out 
of  the  court  of  chancery  or  exchequer,  as  well  as  B.R.  or  C.B.,  by  any 
prisoner. 

And  in  vacation  on  complaint,  &c.  the  chancellor  or  keeper,  any 
justice  of  the  one  bench,  or  the  other,  or  baron  of  the  coi^  shall  on 
view  of  the  oc^y  of  the  commitment,  or  oath  of  denial  of  the  copy  of 
it,  and  request  of  the  party,  or  some  other  in  his  behalf,  in  writing 
subscribed  by  two  witnesses  present  at  the  delivery,  award  an  habeas 
corpus  to  the  officer  in  whose  custody  the  partjr  is,  returnable  immediate 
before  himself,  or  some  other  justice,  or  baron,  under  the  seal  of  the 
court  whereof  he  is  a  judge,  8cc.  on  pain  of  500/.  to  die  party  grieved. 

And  it  may  be  directed  and  run  to  any  county  palatine,  Cinque-Port, 
or  other  privileged  place  in  England,  Jersey,  or  Guernsey.  Latch.  160.. 

So,  to  Ireland.     Semb.  1  Vent  357. 

So,  it  lies,  though  a  certiorari  be  taken  away  in  such  case  by  statute. 
Per  Hale,  1  Mod.  102. 

\Habeas  corpus  ad  testificandum^  lies  to  remove  a  prisoner  in  exe- 
cution, to  be  a  witness ;  yet,  where  it  appears  to  be  a  contrivance,  the 
court  will  not  grant  it;  as,  if  A.  convicted  of  bribery  on  the  oath  of  B. 
indicts  him  for  perjury  in  that  very  oath,  they  will  not  grant  it  Rex  v. 
Burbage,  T.  3  G.  3.     3  B.  M.  1440.] 

[So,  a  habeas  corpus  lies  to  bring  up  a  prisoner  to  give  evidence. 
But  a  habeas  corpus  ad  testificandttm  ought  not  to  be  granted  to  bring 
up  a  sailor  on  board  a  ship,  who  is  not  detained  there  as  a  prisoner, 
without  an  affidavit  that  he  has  been  served  with  a  subpoena^  and  is 
willing  to  attend.     Cowp.  672.] 

[Neither  will  it  lie,  to  bring  up  a  prisoner  of  war.     Doug.  419.] 

(B)  jFor  iDbat  cau0e:— !t)atiea£(  corpu0  aD  0u())tcienDum 

rt  recipienDum. 

An  habeas  corpus  ought  to  be  granted  of  right     R.  2  Inst  615.     R.- 

in  Pari.     1  Rush.  513.     Vide  post,  (G  I,  2.  —  H  1, 2.) 

1,11  — ■ 

(«)  A  heheoi  eorput  to  bring  up  one  in  custody  on  criminal  ^wxss^  must  issue  <mthe 
crown  side  of  the  court,  not  tne  plea  side.    3  East.  252. 

And 
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And  therefore,  if  a  maa  be  imprisoned  for  any  caDse,  except  npon  a 
coDTiction  for  a  crime,  or  in  execution,  he  may  have  an  habeas  corpus 
cum  catisa  detenitottiSf  &C.    2ln8L58.    2H.Hifltl4S. 

So,  by  the  sL  31  Car.  S.  S.  a  penon  commitled  or  detained  tar  any 
crime,  onleas  finr  treeaon  or  fekmy  plainly  expreased  in  the  warrant, 
(other  than  persons  convict,  or  in  exeeution  by  legal  process,)  nu^  in 
vacation  complain  or  i^ipeal  to  the  chancellor,  justice,  or  buim,  &c. 
who  shall  award  an  hab&is  corpus^  &c 

And  by  tfaia  statute  C.  B.  has  jurisdiction  to  bail,  disdiaige^  or  re* 
mand.    2  H.  Hist.  144. 

And  if  the  crime  iqppears,  C.  B:  may  bail  quoad  the  aetioo,  and  re*, 
mand  quoad  the  crime.     Ibid. 

If  he  be  committed  by  warrant  of  the  chief  justioe  of  B«  R.  he 
oiu;ht  to  be  brought  to  the  court  by  habeas  corpus^  not  by  role. 
1  Sal.  349. 

So,  if  a  person  be  lawfully  imprisoned,  and  afterwards  unlawfiilly 
detained,  he  may  have  an  habeas  carpus  for  his  discharge ;  as,  if  a 
forester  take  a  man  with  the  manner  within  a  forest,  or  a  man  may  be 
indicted  for  killing  or  hunting  a  deer  in  the  fores^  as  he  may,  who 
afterwards  oSets  sufficient  pledges  whidi  are  refused;  the  offisnder 
idiall  have  an  habeas  corpus^  whereupon  he  shall  be  bailed  for  his  ap- 
pearance at  the  next  ejfre.    4  Inst  £90. 

[It  wiU  be  granted  ^r  detaining  a  diild  under  age  from  her  father* 
1  BI.  3860  (a) 

[If 


{ff\  1.  Incaseof  aqoettionof  identityof  thepenonof  adefendaattoaDii 
who  ii  in  prison,  the  court  will  grant  a  ibaftMf  eorfnu  to  bring  him  up  tobepresent  at  the 
trial,  at  his  own  expenoe,  and  paying  the  costs,  1  Price,  403. — 2.  A  habeiu  cormu  ad 
ieiL  lies  to  remove  a  person  in  execution,  that  hemaj  be  a  witness.  sBnrr.  1440.  Unless 
a  prisoner  of  war.  2  Dougl.  41 9. — 9.  Where  an  apprentice  iias  yohintarilT  enlisted  as 
a  sailor,  the  master  is  not  entitled  to  a  habeat  eorput  to  bring  him  up.  7  T.  R.  745.-— 
4.  A  habeat  corpus  will  not  be  granted  to  the  master  of  an  apprentice,  impressed, 
when  being  of  competent  years  of  discretion,  he  is  willing  to  enter  the  service.  SEast, 
98.-— 5.  A  habeat  eorput  will  not  lie  to  discharge  an  apprentice,  an  adult  fit>m  his 
indentures.  3  Smith,  369.^  7  East,  376. — 6.  A  woman,  naving  the  possession  of  a 
child  for  some  time,  claiming  it  has  her  own,  was  dispossessed  of  it  by  artifice;  the 
court  granted  a  habeat  eorput  for  the  child.  3  Smith,  577.  7  East,  579. — '7.  A 
habeat  eorput  for  an  iU^timate  child,  within  the  age  of  nurture,  will  be  granted  to  its 
mother,  from  whom  it  has  been  surreptitiously  taken.  7  East,  579.  3  Smith,  577. — 
8*  By  the  23d  art.  of  war,  s.  1 6.  it  is  declared,  that,  **  no  officer  or  soldier  who  shall  be 
put  in  arrest  or  imprisonment,  shall  continue  in  his  confinement  more  than  eight  davs, 
or  until  such  time  as  a  court-martial  can  conveniently  be  assembled.'*  If  this  rule  be 
transgressed,  the  court  of  K.  B.  have  jurisdiction  to  grant  a  habeas  eorput.  They 
granted  a  nde  niti  far  b  habeat  eorput,  on  the  q>plication  of  an  officer  who  had  been 
under  confinement  for  more  than  eight  days,  and  whose  affidavit  disclosed  circum- 
stances whence  it  seemed  probable  mt  a  court  midit  conveniently  have  assembled 
before.  But  dischaived'  the  rule  on  an  affidavit  by  uie  judge-advocate-general,  satis- 
factorily accounting  for  the  delay,  and  to  whose  statement,  bdn^  a  person  in  a  high 
situation,  miblic  convenience  required  that  credence  should  be  given.  S  M.ftS.  428. 
— 9.  A  haoeat  cotfut  to  bring  up  a  prisoner  in  custody,  on  criminal  process,  that  he 
may  be  charged  with  a  dvil  action,  will  only  be  granted  where  he  is  in  custody  of  an 
officer  of  the  court.  sEast,  154.^10.  A  rule  mit  for  a  habeat  eorput  ad  iesAficandmm 
to  bring  up  a  prisoner,  Qiere  in  custody  on  criminal  and  dvil  process)  to  give  evidence 
before  a  committee  of  ttie  house  of  commons,  directed  to  be  served  on  the  attorney 
geoeraly  the  fffolec.  and  the  cieditors*  at  whose  suit  he  was  detained^  was  made  absolute 
on  aAdaidt<»  saok  lervica,  and  on  no  causs  being  shown.    4Bast,587."-^i].  khtkem 

i  eoirpat 


When  it  s/udl  not  be  allowed.  [433] 

[If  the  person  confined  is  too  weak  to  be  brought  into  court,  they 
will  make  a  rule  that  certain  persons  shall  have  access  to  him.  Rex 
©•  Wr^ht,  M.  1  G.  3.  2  B.  M.  1099.  Rex  v.  Turlington,  H.  1  G.  3. 
2B.M.1115.] 

[But  will  pot  ^ve  that  liberty  unless  to  persons  who  have  some  pre- 
tension to  demand  it.     Rex  v.  Clarke,  M.  3  Geo.  3.  *  SB.  M.  1362.] 

(C)  mbtn  it  ffyall  not  bt  alloloieD. 

But  by  the  st  2  H.  5. 2.  none  shall  be  discharged,  or  bailed  upon 
an  habeas  corpus  cum  causat  &c.  if  it  be  returned,  that  he  is  in  prison 
on  condemnation  by  judgment  against  him,  but  be  shall  be  remanded 
and  kept  in  safe  custody  till  agreement  of  the  party,  or  pajrment  of  the 
sum  adjudged. 

Soj  by  the  st.  31  Car.  2. 2.  a  person  committed  for  treason  or  felony, 
plainly  expressed  in  the  warrant  of  commitment,  or  convict,  or  in 
execution  by  le^  process,  is  not  entitled  to  an  habeas  corpus  in  vaca* 
tion  by  force  of  that  act. 

[To  a  person  committed  for  high-treason  by  rule  of  court.  Rex  v. 
Leonard,  H.  5  Geo.  Str.  142.] 

[A  person  committed  for  high-treason  done  in  Scotland,  is  not  within 
the  act.     jft^x  v.  Mackintosh,  P.  6  Geo.  Str.  308.] 

Nor,  a  person  wilfully  neglecting  to  pray  an  habeas  corpus  by  the 
space  of  two  whole  terms  after  his  imprisonment. 

So,  a  peer,  impeached  by  the  house  of  commons  for  high  treason, 
is  not  dejure  bailable  in  B.  K.  nor  shall  be  bailed  in  discretion,  though 
he  has  continued  two  years  in  custody;  not  being  within  the  st. 
31  Car.  2.     R.  Ray.  381. 

So^  a  person,  committed  by  the  house  of  peers,  or  of  commons, 
being  a  member  of  the  same  house,  shall  not  be  discharged  upon  an 
habeas  corpus.     R.  1  Mod.  157,  158.     Ld«  Shaftsbury. 

Nor,  bailed  during  the  session  of  parliament.  R.  1  Mod.  157, 158. 
Per  Sir  W.  Jones,  in  Pari.  30  Decwnber,  1680.  [2  Bl.  Rep.  754. 
3Wils.  188.] 

Though  the  commitment  be  only  for  a  misdemeanor.     1  Mod.  158.    ^ 

So,  a  person  committed  by  the  house  of  commons  for  a  breach  of 
prlvile^.     Per  three  J.  Holt,  cont  Sal.  503. 

So,  if  it  be  used  for  avoiding  a  lawful  suit,  upon  shewing  of  this  at 
the  return,  the  court  will  grant  a  procedendo.     1  Sal.  8. 

[No  habeas  corpus  lies  tor  an  alien  enemy,  a  prisoner  of  war,  how 
ever  ill  used  or  deceived.     2  Bl.  1324.] 

[Nor,  for  a  prisoner  of  war,  the  subject  of  a  neutral  nower,  taken 
in  the  enemy's  service,  into  which  he  was  forced  when  taken  prisoner 
by  them  in  an  English  ship.  Rex  v.  Schiever,  P.  32  Geo.  2.  2  B.  M. 
765.] 


carjmt  to  bring  up  a  native  of  Africa,  mnted  on  affidavit  of  the  secretary  of  the 
African  institution.  13  East,  195. — 12.  r<fo  habeqt  corpus  lies  for  an  alien  enemy, 
prisbi^er  of  war,  however  Ul  used  or  deceived.  sBlk.  13S4.  Dough  4 19.— 13.  One 
who  is  in  custody  at  the  suit  of  the  plaintiff  in  the  Marshalisea  court,  cannot  be  re- 
moved by  habeas  corpus  ad  respondendum,  to  answer  the  plaintiff  for  the  same  debt,  in' 
a  new  action  in  B.  Rt    Cowp.  1 U. 

Vol.  IV.  F  f  [i]  (D)  l^oto 


[434]  HABEAS  CORPUS. 

(D)  IpoMi  it  6bail  be  atoartieo. 

By  the  $t.  1  &  2  Ph.  &  M.  13.  no  habeas  corpus^  &c.  shall  begraiited 
to  remove  a  prisoner,  unless  signed  by  the  chief  justice,  or  in  his 
absence  by  some  other  justice  of  the  court,  on  pain  that  the  writer 
forfeit  5/. 

By  the  st«  31  Car.  2.  2.  an  habeas  corpus  granted  pursuant  to  that 
act,  shall  be  indorsed,  per  st.  31  Car.  2.  regis^  and  signed  by  die  judge 
that  awards  it.  And  a  writ  of  habeas  corpus  if  not  signed  by  the  judge, 
needs  not  be  obeyed.     Cowp.  672. 

If  an  habeas  corpus  be  awarded  for  any  one  in  prison  for  a  crime,  it 
shall  not  be  without  motion.     1  Lev.  1.     2  Mod.  306. 

Otherwise,  where  it  is  for  another  person.     1  Lev.  1. 

So,  an  habeas  corpus  must  be  dii*ected  to  the  officer  in  whose  custody 
the  prisoner  remains*     St.  31  Car.  2.  2. 

And  therefore,  if  it  be  to  the  sheriff  or  ga<Jer,  it  is  bad.  R. 
1  Sal.  350.  (c) 

(E  1.)  i|)oto  returneD* 

By  the  st.  3 1  Car.  2.  2.  if  an  habeas  corpus  be  served  upon  an  officer 
who  hath  the  custody,  or  left  at  the  gaol  with  the  underkeeper,  &c» 
he  shall  in  three  days  after  delivery,  (if  within  twenty  miles,  or  in 
ten  days,  if  above  twenty  and  under  a  hundred  miles,  or  in  twenty 
days,  if  above  a  hundred  miles,)  return  the  writ,  and  bring  the  body» 
and  certify  the  true  cause  of  detainer,  or  imprisonment,  according  to 
the  command  of  the  writ,  on  payment  of  12r/.  per  mile,  mid  the  party's 
own  bond  to  pay  the  charge  of  the  return  if  remanded,  and  not  to 
make  escape  by  die  way. 

If  the  officer  refuse  to  make  a  return,  or  bring  the  body,  &c.  or  to 

five  a  copy  of  the  warrant  of  omimitment  in  six  hours  sdier  demand, 
e  shall  for  the  first  offence  forfeit  100/.,  and  for  the  second  ofience 
200/.  and  be  incapable  of  office,  {d) 

And  a  recovery  or  judgm^t  by  any  party  grieved  shall  be  a  suf- 
ficient conviction  for  the  first  offence,  and  any  after  recovery  by  a 
party  grieved  for  any  offence  after  the  first  judgment  shall  be  a  suffi- 
cient conviction  to  bring  the  party  under  the  penalty  for  the  second 
offence. 

[On  a  habeas  corpus  granted  by  a  judge  in  the  vacation,  returnable 
immediate  before  himself  at  his  cliambers,  the  party  may  be  brought 
into  court  in  term.  Rex  v.  Sbebbeare,  H.  31  G.  2.  1  B.  M.  460. 
Rex.  V.  Mead,  P.  31  G.  2.     1  B.  M.  542.] 

[Or,  if  XHV  a  habeas  corpus  so  returqable  .the  party  is  brought  bi^re 
him,  he  may,  if  he  judges  it  advisable,  adjourn  the  return,  and 


(c)  1.  On  a  motion  for  a  hiU>ea$  corfnu  to  a  {Mirate  person,  ou  ^e  applf^on^  a 
huilnnd  to  bring  up  the  body  of  his  we,  the  lofidavit  must  istate  that  she  it'detffiied 
against  her  will.  sSmith,  6l7.^S.  A  writ  of  hdhetu  corptUj  if  not  %aed^  fay*a  ^jtiU^ 
need  not  be  obeyed.    Cowp.  673.  ^' 

{d)  That  the  gaoler  may  incur  the  penalty  for  withholding  a  copy  of  the  comiait- 
ment,  personal  service,  if  within  the  prison,  is  necessaiy.    S  B.  &  P.  530. 

him 


How  returned.  £435] 

him  to  be  broi^ht  into  oouit  the  first  day  of  term.  Rex  v.  Clarke, 
T4SIG.2.     iS.  M.606.] 

-  [A  constable  is  an  officer  within  the  meaning  of  st  31  Car.  2.  c.  2. 
and  obliged  to  give  copy  of  warrant  of  commitmait.  Hudson  v.  Ash, 
P.  5  G.  Str.  167.] 

The  officer  must  shew  by  his  return,  by  whom  the  party  was  c6|n- 
mitted,  and  the  cause  of  the  commitment.    2  Inst.  55. 

[And  the  return  must  answer  to  the  takin^^  as  well  as  to  the  deten- 
tion.   2  Bl.  12040 

And  if  he  does  not  make  a  return  after  delivery  of  the  wri^  an 
alSachment  lies  agunst  bim.     2  Jon.  1 78. 

Though  his  charges  are  refused ;  for  the  court  taxes  and  compels  the 
jpiayment  of  the  charges,  if  the  officer  and  prisoner  do  not  agree,  or 
ne  does  not  pay  according  to  the  agreement.    R.  2  Jon.  178. 

By  the  common  law  if  an  habeas  corpus  be  not  returned,  and  alias 
and  pbtries  litj  and  JEdRxrwards  an  attachment.     2  Lev.  129» 

[The  court  will  require  a  return  to  be  made  to  the  first  writ  of 
habeas  corpus^  without  issuing  an  alias  or  a  phtries ;  and  if  the  first  writ 
be  not  obeycfd,  an  attachment  will  immediately  issue.  Rex  t?.  Winton, 
M,  S3  Geo.  S.     5  T.  R.  89.] 

[If  a  habeas  corpus  is  not  returned,  attachment  nm  shall  go,  without 
rule  to  return.     Rex  v.  Wright,  M.  5  G.  2.     Str,  915.] 
'   [The  court  will  not  grant  an  attachment  to  accompany  a  habeas 
corpus.     Rex  v.  K  Ferrers,  T.  31  G.  2.     1  B.  M.  631.] 

[If  habeas  corpus  is  not  obeyed,  the  court  will  grant  attachment,  even 
against  a  peer ;  for  he  has  no  privilege  against  the  process  of  Westmin- 
ster-Hall to  compel  obedience  to  habeas  corpus.    Ibid.] 
'    And  the  return  ought  to  be  made  within  three  months.     1  Sid*  78. 

[On  good  cause  shewn,  as  that  the  person  confined  is  a  lunatic,  con- ' 
fined  by  her  nearest  relations,  who  are  proceeding  to  get  a  commission 
of  lunacy,  the  court  will  enlarge  the  time  to  return.     Rex  v.  Clarke^ 
M.  SG.  3.     SB.  M.  1362.] 

But  where  the  commitment  is  for  treason  oi*  felony  plainly  expressed 
in  the  warrant,  the  officer  is  not  obliged  by  the  st.  31  Car.  2. 2.  to  make 
a  return,  as  directed  by  that  statute. 

[The  court  will  not  receive  the  return,  till  the  return-day.  2  Bl. 
Rep.  805.] 

(E  2.)  What  shall  be  a  good  return. 

The  return  to  an  habeas  corpus  ought  to  shew  the  cause  of  commit- 
ment specially  and  certainly.  2  Inst  S^*  R.  Cro.  Car.  507.  R.  Van. 
137.     l^aL  558.     Vide  in  Mandamus,  (D  3,  &c.) 

And  therefore,  if  the  return  be,  that  he  was  committed-  for  a  con- 
tempt in  not  performing  an  order  between  A«  and  B.  made  upon  3d  dq^ 
pi  M.,  it  ifill  be  good.     R.  Mo«  840. 

Or,  for  not  performing  an  order  in  the  star-chamber  for  such  and 
«ach  words.     R.  Cro.  Car.  168* 

Or,  not  performing  an  order  of  the  exchequer  for  payment  of  a  fine ; 
vithrat  sayings  for  what  cause  imposed  \  for  it  is  a  court  of  justice, 
a.  Cro.  Carl  579. 

Or,  far  suspkion  of  treaaon,  without  saying,  what  species  of  treason. 
Semb.  Pal.  558. 
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So,  if  the  return  shews  a  good  cause  of  commitment^  it  will  be 
^ood,  although  it  wants  form :  as,  if  the  return  savs,  that  it  was  awarded 
m  court,  quod  remaneat  in  custody  for  a  fine,  without  saying,  quod  com-- 
mittitur  pro  Jine.     R.  5  Mod.  24.     1  Sal.  348. 

If  it  shews  a  judgment  by  the  court  of  admiralty,  &c«  though  the 
proceeding  be  irregular.     R.  2  Rol.  157. 

[That  defendant  was  committed  for  back-bearing  and  carrying  away 
a  deer,  is  good  after  conviction,  though  it  does  not  say  unlaiKoiiny;  but 
not  before  conviction.     Rex  v.  Hawkms,  P.  2  G.  Fort  272.] 

[That  before  delivery  of  the  writ  he  had  delivered  the  woman  to 
her  husband,  and  knows  not  where  she  is.  Re&  v*  Wright,  M.  5  G.  2. 
Str.915.] 

[A  return  to  a  habeas  corpus  to  brin^up  the  body  of  Mary  Wilkes^ 
wife  of  John  Wilkes,  esq.,  stating  that  the  husband  had  executed  ar- 
ticles of  separation,  and  covenanted  never  to  disturb  her  or  any  person 
with  whom  she  should  live,  was  holden  a  good  return ;  the  court  con- 
sidering thb  agreement  to  be  a  formal  renunciation  by  the  husband, 
of  his  marital  right  to  seize  her,  or  force  her  back  to  live  with  him. 
Rex  V.  Mead,  £.  31  G.  2.     1  Burr.  542.    Semb.  5  T.  R.  91 .] 

[^^  That,  at  the  coming  of  the  writ,  defendant  was  not  in  the  keeper 
of  the  prison's  custody."   Rex  v.  Bethuen,  M.  12  G.  2.     Andr.  281.] 

C  That,  before  the  coming  of  the  writ,  defendant  wa&  discharged 
out  of  his  custodv  by  an  order  of  sessions,"  without  saying*  what  sessions, 
what  order,  or  that  he  was  discharged  by  due  course  of  law ;  good  for 
the  purpose  of  filing  the  writ.     Ibid.] 

[To  a  habeas  corpus  directed  to  the  king's  messengers,  to  bring  in 
the  body  of  A.  B.  it  seems  a  good  return,  that  at  the  time  of  the  coming 
of  the  writ,  or  at  any  time  since,  be  was  not  in  their  custody.  Semb. 
2  Wils.l54.](^) 

(E 3.)  Whatnot. 

But  a  return  is  insufficient,  if  it  does,  not  shew  an  express  and  certain 
cause  of  commitment.    2  Inst  55.     R  Vau.  137.  (/) 

[Where  a  man  is  committed  for  any  crime,  either  at  common  law  or 
by  act  of  parliament,  for  which  he  is  punishable  by  indictment,  a  re- 

t 

(e)  1 .  It  b  a  sufficient  return  to  a  habeas  corput  to  bring  up  the  wife  of  another,  that 
they  arc  separated;  but  the  fact  must  be  positively  sworn  to,  and  not  denied. 
5T.R.89.  —  2.  The  return  of  a  regular  conviction  bv  a  magistrate  is  concluave,  in 
discharge  of  a  habeas  corpus,  though  from  matter  dehors  the  conviction  be  iilcigal. 
7  East,  376.     3  Smith,  369. 

(/)  1.  Presumption  and  intendment  ought  to  be  against  returns  to  writs  of  habeas 
corpus,  Dougl.  153.  —  2.  On  a  habeas  corpus  to  produce  the  body,  with  the  causes  of 
taking  and  detaining,  the  party  must  return  an  answer  to  the  taking  as*  well  as  detain- 
ing. 2  Blk.  1 204.  i—  3.  A  return  to  a  habeas  corpus,  «•  I  had  not,  at  the  time  of  receiv- 
ing this  writ,  nor  have  I  since  had  the  body  of  the  within  named  J.  S.  detained  in  m^ 
custody,  so  that  I  could  not  have  her,"  &c.  is  equivocal,  and  therefore  insufficient ;  it 
does  not  deny  having  the  party,  but  only  the  detaining  her,  a  matter  to  be  ipquired 
into  on  her  being  brought  up.  5  T.  R.  89. — 4.  A  habeas  corpus  to  bring  up  an  apprentice 
is  granted.  The  return  to  it  is,  a  custom  of  London,  autnorizing  the  binding  appren- 
t!ces»'  who  are -above  14  and  under  21  years,  for  seven  years  and  more.  The.  return 
does  not  ayer  that  the  party,  who  was  bound  under  the  custom,  was  above  fourteen 
and  under  twenty-one  when  bound.  Held,  tibat  the  return  was  ill ;  that  it  could  not  be 
nided  by  matters  deh^s,  since  it  cannot  be  left  to  intendment,  but  ought  to  be  made 
the  subject  of  dbtinct  and  positive  all^atidA,  end  that  it  could  not  be  amended. 

2M.&S.226. 
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turn  that  he  was  committed  till  discharged  by  due  course  of  law,  is 
good.  But  if  the  commitment  be  in  pursuance  of  a  special  authority  ; 
nie  terms  of  the  commitment  must  be  special,  and  exacdy  pursue  that 
authority ;  and  therefore,  if  it  do  not  appear,  on  the  reti^rn,  to  have  been 
according  to  that  authority,  the  return  will  be  bad.     2  BI.  806.] 

As,  if  a  return  be,  that  the  commitment  was  for  a  contempt  of  the 
court  of  chancery,  without  shewing  wherein  the  contempt  was.    Mo.  8S9. 

Or,  for  giving  a  verdict  contrary  to  law,  to  the  oath,  or  the  evidence, 
without  saying  what  the  evidence  was.     R.  Vau.  137.     2  Jon.  1 5* 

Or,  for  a  contempt  of  a  command.     Mo.  839. 

Or,  a  contempt  contrary  to  an  order  or  decree  of  the  court  Mo.  839* 

Or,  contrary  to  an  order  between  A.  and  B.     Mo.  839. 

Or,  for  refusal  of  an  answer  to  articles  before  the  high  commissioners, 
without  saying,  what  articles ;  for  perhaps  they  were  not  within  their 
jurisdiction.     K.  Mo.  840. 

Or,  for  ill  behaviour  or  words  to  the  privy-council,  without  saying 
what  words.     R.  Cro.  Car.  133. 

Or,  by  a  precept  of  the  secretary  of  state,  &c.     R.  2  Leo«  1 75. 

Or,  of  the  privy-council.     4  Leo.  21.  cont.     R.  ace.  3  Leo.  194*.* 

Or,  by  command  of  the  commissioners  in  causes  ecclesiastical.  R. 
4*  Leo.  21. 

So,  a  return,  that  he  was  committed  for  aiding  the  escape  of  one  in 
custody  for  high  treason,  without  saying,  what  species  of  treason,  is  bad. 
Semb.     5  Mod.  83.  85.     1  Sal  347. 

That  he  was  committed  for  refusing  sureties  for  his  good  behaviour, 
without  saying  in  what  sum.     R.  2  Vent.- 23. 

[That  uie  African  company  had  retained  the  defendant  in  their 
service,  and  seiit  him  to  the  Savoy  till  he  should  embark,  is  bad,  and 
defendant  was  discharged,  and  an  information  ordered  against  him,  the 
colonel,  and  the  keeper  of  the  Savoy.    Rex  v.  Drew,  M.7G.  Str.404.] 

Or,  for  refusal  to  account  for  toll,  and  dll  he  do  account,  without 
saying  for  what  sum.     R.  F.  g.  266. 

[That  defendant  was  committed  by  two  justices  of  peace,  for  that  he, 
being  overseer  of  the  poor,  had  not  accounted  as  by  statute  directed, 
and  had  not  accounted  before  them,  bad;  he  might  have  accounted 
before  others.     Rex  v.  Gibson,  P.  1 G.  Fort.  272.] 

So,  if  a  return  be,  that  he  was  committed  upon  complaint  for  such 
an  ofience,  and  there  being  cause  upon  examination  to  suspect  him, 
without  an  express  charge  of  any  offence.  R.  2  Vent.  23. 
^  If  a  return  be,  that  upon  a  plaint  in  an  action  upon  the  case  in  such 
a  court  exitus  estjunchis  etpendet  indiscussusj  it  is  bad ;  for  it  ought  to 
return  the  whole  declaration,  whereby  the  cause  of  action  may  appear 
to  the  court     R.  Carth.  75. 

And  if  the  plaintiff  has  not  declared  at  the  deliverv  of  the  writ,  hit 
ought  to  declare  immediately ;  that  it  may  be  returned.     Carth.  76. 

So,  if  the  commitment  was  by  warrant,  the  return  ought  to  shew  the 
warrant  itself.     Semb.  S  Mod.  1 59.  162.     R.  I  Sal.  349. 

If  it  was  by  the  court  to  a  proper  officer  present  without  warrant,  he 
ought  to  return  die  whole  truth  of  the  &ct.     R.  1  SaL  349. 

If  he  was  committed  by  a  warrant  upon  a  writ  de  excommunidato 
capiendo^  the  writ  ought  to  be  returned  as  ^ell  as  the  warrant  R. 
1  SaL  350. 
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If  a  return  be  ppon  an  habeas  corpus  alias,  or  plmies^  it^oughtto  say 
that  lie  was  not,  &c*  at  the  time  of  the  first  writ.    2  Lev.  129. 

Yet  the  default  of  an  averment  bf  a  fact  in  a  return  may  be  amended 
in  court     Per  Hale,  1  Mod*  108. 

So,  the  omission  of  the  words,  in  which  the  contempt  consists.  Cro. 
Car.  ISS. 

If  a  return  be  insufficient,  the  officer  shall  be  amerced.  1  Sal.  350. 
Vide  in  Retom,  (F  3.) 

And  an  alias  habeas  carpus  goes,  and  afterwards^  if  no  retui-n,  or  a 
bad  one,  an  attachment     1  Sat.  350.  {g) 

(F)  mbtn  tbt  partH  fSball  te  oitfctmrgeD,  or  remmtDeo* 

At  die  return  of  an  habeas  corpus  the<X)urt,  generally,  ought  to  dis- 
charge, or  remand  the  party.    2  Inst  55.    2  H.  Hist  143. 

And  therefore,  if  the  return  shews  no  cause,  or  no  sufficient  cause, 
for  the  imprisonment  and  detainer,  he  diall  be  discharged.  2  Inst  55, 
615.     R.  Vau.  156. 

And  that  always  in  C.  B.  and  in  the  exchequer.     Vau.  157* 

But,  if  the  return  shews  a  sufficient  cause,  he  shall  be  remanded. 
2  Inst  55. 

So,  if  the  cause  shewn  appears  sufficient,  though  it  be  &lse.  Il« 
9  H.  6.44.  a. 

So,  if  the  cause  be  sufficient,  but  the  I'eturn  be  defective  in  form. 
R.  1  Sal.  348. 

Yet  B.  R.  may  bail  if  they  please,  tboi^  the  return  be  sufficient 
2  Inst  55.     Vau.  157.     1  Sid.  78. 

Or,  before  it  be  determined,  whether  the  return  be  sufficient,  or  not 
5Mod.23. 

So^  pending  the  debate  whether  it  be  sufficient,  B.  R.  may  remand  to 
the  same  prison^  or  to  the  Marshalsea.     R.  1  Vent  330. 346. 

And  by  the  st  31  Car.  2.  2.  the  chancellor,  judge,  or  baron  in  two 
days  after  the  party  brought  before  him  on  an  habeas  corpus  in  vacation 
pursuant  to  that  statute,  shall,  discharge  the  prisoner,  on  a  recogniz- 
ance with  one  or  more  sureties  to  appear  in  B.  R.  next  term,  or  at  the 
next  assises,  &c.  where  he  shall  certify  the  said  writ,  return  and  recog- 
nizance, unless  he  was  <:onlmitted  by  legal  process,  .&c.  firom  a  court 
that  haih  jurisdiction,  or  a  warrant  of  a  judge  or  justice,  for  an  o&nce 
for  which  he  is  not  bailable. 

Or,  if  committed  as  accessary  before  to  petit  treason  or  felony,  o|f 
on  suspicion  of  it,  where  the  petit  dfeason  or  felony  is  sped^ly  ^- 
pressed  in'the  warrant,  he  shall  not  be  bailable  otherwise  tnan  as  before 
that  act. 

[A  person  committed  by  secretary  of  state,  to  tlie  custody  of  a  me^ 
seneer,  on,  suspicion  of  high-treason,  and  kept  there  twoyears^  sbfdl  be 
disdiarged  without  bail,  unless  attorney-general  tmderitakes  to  prosecute 
directly.     Rex  v.  Fitzgerald,  M.  23Geo{  2.     1  Wils.254.i 

[B.  It.  cannot  remand  a  prisoner  to  die  custody  of  a  kind's  mesvseoger, 
biit  must  commit  him  to  the  marshal  of  B,  R.  Rex  v,  l^bbeare,  H. 
31  G.  2.     IB.M.460.] 

(g)  If  the  return  to  the  first  writ  of  habeoi  ccrptu  is  insufficient^  an  attacbmcnt 
(wi£out  an  alias  and  pluries  writ)  will  be  granted.    5T.  R.  89.' 

[Whci^ 
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[Where  th^ e  is.  a  eonvictioii  the  court  will  not  discharge  on  the  war-r 
rant  ef  commitment,  without  having  the  conviction  before  them.  Rex  v» 
ElweU,  H.  1  G.  3.    Str;794.] 

[On  habeas  corpus  returnable  before,  chief  justice,  commitment  by  aut 
other  judge  is  good  without  amendment  of  return.  Barnes,  20.] 

[A  chiM  of  nine,  delivered  to  her  uncle,  her  testamentary  guardian* 
Ra  V.  Jdmson,  H.  10  6.    Str.  599.] 

[N.  B.  She  was  taken  from  the  guardian  appointed  by  the  spiritual 
court,  and  who  was  her  near  relation,  was  to  have  no  benefit  by  keeping 
her,  had  taken  great  care  of  her,  and  with  whom  she  was  willii^  to  go. 
2Ld.Raym.1354.] 

[If  a  l)oy  of  ]  S  is  brought  up  by  habeas  corpus  sued  by  his  father,  to 
have  him  oelivered  to  him  by  his  aunt,  the  court  will  deliver  him  irom 
the  aunt,  and  let  him  go  where  he  pleases,  for  they  will  not  deter- 
mine the  right  of  guardianship  in  a  summary  manner,  and  the  father 
has  other  remedies  to  bring  it  in  question.  Rex  v.  Smithy  T.  7  G.  2. 
Str.  982.] 

[A. young  lady  of  full  age  decoyed  from  her  father  to  be  married  to  a 
mean  person,  brought  back  by  the  father's  means  to  his  house,  an 
habeas  corpus  brought  by  one  of  the  decoyers,  the  court  will  ask  whether 
she  desires  to  continue  with  her  father,  or  to  go  elsewhere  ?  if  she  an- 
swers to  continue  with  her  father,  they  will  only  say  she  is  at  liberty  to 
go.     Rex  V.  Clarke,  T.  31  G.  2.     1  B.  M.  606.] 

[If  the  putative  father  of  a  bastard  obtain  the  possession  of  her  fir(9m 
her  mother  by  fraud,  the  court  will  order  her  to  be  restored  to  the 
mother.    Rex  v.  Soper,  E.  83  G.  3.     5  T.  R.  27S.] 

[If  an  apprentice  of  the  age  of  eighteen  voluntarily  enter  into  the 
sea-service,  his  master  is  not  entitled  to  sue  out  an  habeas  corpus  to  bring 
him  up.     Rex  r.  Revnolds,  M.  36  Geo.  3.     6  T.  R.  497.] 

[If  an  apprentice  be  impressed  into  the  sea-service,  tlie  master  can- 
not sue  out  a  habeas  corpus  to  bring  him  up  to  be  discharged,  though 
the  apprentice  may.     Rex  v.  Edwards.  T.  38  Geo.  3.     7  1 .  R.  745.] 

[In  such  cases  the  lord  chief  justice,  under  a  statute  of  Henry  8.  pos- 
sesses the  power  of  granting  warrants  to  bring  up  apprentices  in  that  si- 
tuation, and  frequenUy  exercises  the  power.     Ibid.] 

[The  house  of  lords  having  voted  tlie  defendant  guilty  of  a  breach  or 
privil^e  in  publishing  a  libel  upon  a  member  of  their  house,  and  hav- 
ing sentenced  him  to  pay  a  fine  of  100/.,  and  to  be  imprisoned  six 
months,  and  until  such  fine  was  paid,  which  commitment  was  tetumed 
into  B.  R.  upon  a  habeas  corpus  sued  out  by  the  defendant,  the  court^ 
refused  to  discharge  him  out  of  custody.  Rex  v.  Flower,  T.  39  Geo.  3. 
8T.R.SI4.] 

[On  the  appearance  of  the  party,  the  court  will  only  see  that  he  is' 
under  no  illegal  restraint;  but  in  the  case  of  a  young  lady,  the  court  Will 
order  ^e  tipstaff  to  wait  upon  her  home  to  her  guardian.  Rex  v.  Clark- 
son,  T.  7  G.     Str.  444.] 

[A  wife  ill  used  by  her  husband  and  flown  from  him  to  mother,  brought 
up  by  habeas  corpus^  on  the  husband's  application,  swears  the  p^ace 
against  him ;  she  shall  not' be  ^delivered  to  him,  but  the  court  will  grant 
her  a  tipstaff  to  secure  her  firom  insult  in  her  return  to  her  friends. 
Gr^ry'scase,  M.7G.3.     4B.  M.  1991.] 

[On  a  habeas  corpus  sued  out  by  the  father  of  a  kept  mistress,  aged 

Ff  [i]  4  eighteen. 
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eighteen,  directed  to  her  keeper,  the  court  declared  she.  might  go  where 
she  pleased,  and  that  none  should  meddle  with  her  redeundo;  but  would 
not  in  this  case  send  a  tipsta£P  to  protect  her.  Rex  v.  Delaval,  T.  SO.S. 
3  B.  M.  1434.]     I  Bl.  Rep.  410. 

[If  a  sane  person,  confined  in  a  mad-house  by  her  husband,  is  brought 
up,  and  intends  to  demand  the  peace,  but  has  not  articles  ready  stampt, 
the  court  will  permit  hex"  to  go  with  a  friend,  he  undertaking  to  produce 
her.     Rex  ».  Turlington,  H.  1  G.  3.     2  B.  M.  1 1 15.] 

(G 1.)  ^eSutea  corpu0  ao  faciendum,  et  rectptenDum. 

So,  an  habeas  corpus  lies  for  a  person,  committed  within  an  inferior 
jurisdiction,  upon  a  pretence  of  privilege^  to  be  sued  in  a  superior  court. 
Vide  ante,  (B).  —  post,  (H  1, 2.) 

The  form  of  the  writ  is,  ad  faciendum  et  recipiendum^  Sfc.  1  Mod.  235. 
Off.  Br.  1 10.  1 12.     Th.  Br.  1 3 1 . 

And  such  writ  goes  to  every  inferior  court 
To  the  Cinque-Ports.     1  Mod.  20. 
To  the  governor  of  Jersey  or  Guernsey.     1  Sid.  386. 
[An  information  qui  tarn  on  st  8  Geo.  1.  c.7.  for  a  fraud  in  weighing 
and  packing  butter,  exhibited,  bv  virtue  of  that  statute,  in  the  sheriff  ^s 
court  at  York,  may  be  removed  mto  B.  R.  by  habeas  cotpus  cum  causd. 
Cowp.  523.] 

If  an  hid)eas  corpus  be  delivered  to  an  inferior  court  and  the  judge 
there  proceeds  afterwards ;    the   proceeding  will   be   erroneous   and 
coram  nonjudiccy  and  shall  be  reversed  for  this  cause.     R.  2  Jon.  209. 
R.  1  Sal.  352. 
Or,  a  supersedeas  shall  go.     Cro.  Car.  79. 

So,  the  judge  may  be  punished  by  attachment  for  his  contempt. 
3  Mod.  85. 

Though  the  return  be  at  a  day  after  the  end  of  the  term.  R.  1  Mod. 
195. 

After  an  habeas  corpus^  which  removes  the  cause  to  B.  R.,  &c.  the 
plaintiff  must  commence  de  naoo.     R.  1  Sal.  352. 

[C.  B«  cannot  commit  to  the  'Fleet  a  prisoner  on  a  justice's  warrant, 
for  want  of  sureties  on  indictment  for  bastard ;  nor  on  excommunicato 
capiendo  out  of  chancery,  returnable  in  B.  R.,  nor  f6r  an  extent  out  of 
the  exchequer.     Barnes,  223.] 

[But  they  may  on  exchequer  process  on  recognizance  forfeited  at 
sessions.     Ibid. 

[If*  prisoner  is  removed  by  habeas  corpus  before  declaration  ddi- 
vered,  plaintiff  must  declare  in  the  court  whether  he  is  removed,  i^ 
afler  declaration  delivered,  he  proceeds  where  he  declares..  Barnes^ 
384.] 

[Habeas  corpus  shall  be  allowed,  though  not  delivered  till  afler  inter- 
locutory judgment  signed  below,  and  notice  of  writ  of  inquiry  given. 
Cox  V.  Hart,  H.  32  G.  2.     2  B.  M.  758.] 

[It  is  the  practice  to  allow  it,  if  delivered  at  any  time  before  the  jury 
sworn,  notwithstanding  21  J.  1.  c.  23.     Ibid.] 

(G  2.)  When  it  shall  not  be  allowed. 

But  by  the  st  43  El.  5.  an  habeas  corpus^  &c  shall  not  be  allowed  to 

remove 
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remove  a  cause  in  an  inferior  court,  after  any  of  the  jury  sworn ;  but 
the  steward,  &c  may  proceed. 

So,  by  the  st  21  Jac  28.  no  habeas  corpus^  certiorari^  Sec  shall  be 
received  or  aUowed,  to  remove  any  action,  &c.  depending  in  any  in- 
ferior court  of  record,  which  hath  jurisdiction,  the  'cause  of  action 
arisinff  within  the  jurisdiction,  unless  delivered  before  issue  or  demurrer 
joined,  so  as  it  be  not  joined  within  six  weeks  after  the  arrest  or  appear- 
ance of  the  defendant;  but  the  steward,  judge,  &c.  may  proceed  as  if 
no  writ  delivered. 

Nor,  to  stay  or  remove  any  action,  &c.  not  concerning  the  title  of 
land,  lease,  or  rent,  if  it  appears  by  die  declaration,  that  the  debt>  da- 
mages, or  demand  exceed  not  Si. 

Or,  any  action  before  demanded  hj  procedendo. 

So,  by  the  st.  12  Geo.  29.  a  judge  described  in  the  st  21  Jac.  25. 
may  proceed,  &c  where  the  cause  of  iaction  appears,  or  is  laid  not  to 
exceed  5/.,  though  there  be  other  acdons  of  higher  value  against  the 
same  defendant. 

Yet  if  the  cause  of  action  does  not  arise  within  the  jurisdiction  of  the 
court,  an  habeas  corpus  ought  to  be  allowed.     R.  Cro.  Car.  79. 

So,  by  the  st.  21  Jac  23.  that  act  does  not  extend  to  an  action 
wherein  a  foreign  or  other  plea  is  pleaded^  which  cannot  be  tried  or 
determined  wiwin  the  jurisdiction. 

Or,  if  no  utter-barrister  of  three  years'  standing  at  the  bar  be  steward, 
town-derk,  judge,  or  recorder,  or  assistant  to  the  judge  of  such  courts 
and  there  present,  and  not  counsel  in  any  cause  there.    . 

[An' utter-barrister  of  three  years'  standing,  must  at  all  events  be  pre- 
sent in  every  inferior  court  at  the  trial,  either  as  judge  or  assistant,  or 
the  trial  is  void,  and  habeas  corpus  lies.  Fairley  v.  M'Connel,  H. 
31  G.  2.     1B.M.  514.] 

And  therefore,  if  an  habeas  corpus  be  delivered  after  issue,  if  the 
judge  proceed,  not  being  an  utter-barrister,  an  attachment  shall  go. 
R.  3  Mod.  85.    Cro.  Car.  79. 

If  the  steward,  &c.  be  an  utter-barrister,  if  he  be  present  only  by  a 
deputy,  who  is  not  an  utter-barrister.    Cro.  Car.  79. 

So,  if  an  utter-barrister  be  steward,  he  shall  be  in  contempt  if  he 
does  not  return  the  writ  with  the  spedd  matter.     R.  Carth.  69. 

So,  upon  an  habeas  corpus  to  remove  a  cause  out  of  an  inferior  court, 
v^  procedendo  shall  be  awarded,  if  it  appears  that  the  action  is  maintain- 
able there  only.     R.  Carth.  75. 

[On  a  return  of  a  by-law,  the  court  will  not  enter  into  the  validity 
of  it,  in  order  to  pant  procedendo  j  but  plaintiff  must  declare  here,  and 
defendant  may  demur  if  he  has  objections.  Ballard  v.  Bennet ;  Bal- 
lard V.  Clement,  P.  32  G.  2.    2  B.  M.  775.] 

So,  if  an  habeas  corpus  be  after  an  interlocutory  judgment,  and  be- 
fore final  judgment,  and  before  the  return  the  defendant  dies;  for 
otherwise  the  plaintiff  cannot  have  a  scire  facias^  which  is  given  against 
the  executor  by  the  st.  8  &  9  W.  3. 1 1.  and  must  be  out  of  the  court 
where  judgment  is  given.     R.  1  SaL  352. 

[After  interlocutory  judgment,  it  is  too  late^  bhA  procedendo  shall  be 
awarded.     Barnes,  221.] 

[So,  after  issue  joined.     Ibid.] 

hprocedendo  may  be  awarded  after  the  return  of  an  habeas  corpus  filed : 

for 
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for  the  record  itsdf  is  not  thereby  removed,  but  the  inferior  court  tus^ 
pended  only.     R.  1  Sal.  352. 

[In  action  against  two  partners, .  if  one  brings  futbeas  corpus  and 
puts  in  bail  for  himself  only,  plaintifiP  shall  have  procedendo.  Fry  ▼. 
Carey,  T.  8  G.  1 .     Str.  5270 

(H  1.)  ^abea0  cocpuet  an  reioiponDenDum. 

So,  an  habeas  corpus  lies  to  bring  up  a  onan  in  prison  to  the  bar,  and 
to  be  charged  at  die  suit  of  another.  I  Mod.  2S5.  Off.  Br.  110. 
Thes.  Br.  131.     Vide  ante,  (B— G.  1,  2.) 

Or,  for  an  husband  and  wife,  that  he  alone  may  be  charged,  and 
the  wife  dismissed.     1  Lev.  1. 

So,  it  lies,  where  a  man  has  privilege  in  C.  B.  and  is  there  sued ; 
and  if  upon  the  return  it  appears,  that  he  is  committed  without  cause, 
or  by  a  court  not  having  jurisdiction,  he  shall  have  his  privily.  2  H. 
Hist  144. 

If  it  be  doubtful,  he  shall  be  bailed  to  appear  in  B.  R.    Ibid. 

[If  it  is  teste'd  in  term,  it  may  be  returnable  immediate  before  the 
chief  justice.     Bettesworth  v.  Bell,  P.  6  G.  3.    3  B.  M.  1875.] 

[Plaintiff  may  remove  defendant  by  this  writ,  after  he  has  declared 
agiunst  him  in  custody  of  the  sheriff.    IbidO 

[Defendant  may  be  committed,  though  return-day  is  past.  Barnes, 
221.] 

[If  defendant  is  in  custody  at  the  suit  of  the  crown,  he  cannot  be 
turned  over  on  habeas  corpus  to  another  prison,  at  the  instance  of 
a  private  person  for  debt;  if  he  aUeges  a  pardon  by  act  of  parliament, 
it  must  be  by  su^^estion  on  the  record,  that  the  crown  may  traverse. 
Rex  V.  Powlett,  TT  11  &  12  G.  2.     Andr.  274.] 

[A  prisoner  in  the  Fleet  for  contempt  in  exchequer,  in  not  paying  a 
debt  to  the  crown,  mav  be  brought  into  B.  R.  by  habeas  corpus^  and 
surrendered  to  the  marshal  iii  discharge  of  bail  in  another  cause,  imd  he 
cannot  be  remanded  to  the  Fleet  on  motion :  but  a  habeas  corpus  must 
be  brought  from  exchequer :  the  marshal  will  return  it  there,  and  they 
may  remand  him  to  the  Fleet. 

So,  in  civil  causes  between  subjects,  and  in  criminal  causes  at  suit  of 
the  crown.     Chitty*s  case,  T.  22  &  23  G.  2.     1  Wils.  248.] 

[If  defendant  is  to  be  charged  in  execution  on  several  judgments,  there 
must  be  a  habeas  corpus  on  every  judgment     Barnes,  223.] 

[Prisoner  in  the  Fleet  by  process  of  C.  B.  may  be  brought  up  by 
rule,  but  if  held  by  execution  of  another  court  there  must  be  habeas 
corpus,    Barnes,  385.] 

[If  a  prisoner,  who  is  brought  up  from  a  county  gaol,  to  be  turned 
over  to  the  king's  bench,  will  not  pay  the  sheriff  the  charges  of 
bringing  him  up,  the  court  will  remand  him.  Anon.  P.6  G.  1.  Str.  308.] 

[If  l5.  per  mile  is  tendered  and  refused,  attachment  shall  be  granted. 
Barnes,  377.] 

[But  the  gaoler  must  obev  the  habeas  corpus^  though  the  prisoner  re- 
fuses to  pay  his  fees,  for  he  has  his  remedy  for  them.  Ilopman  v. 
Barber;  M.  2  G.  2.     Str.  814.] 

[If  plaintiff  deliver  sheriff  habeas  corpus  to  remove  defendant  in 
execution  on  VLca.sa.%o  B.  R.  prison,  he  cannot  refose  to  obey  till  his 

poundage 
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poimdaffe  is  paid.  Semb,  ,sed  qu. .  For  it  was  aimied  in  this  case,  that 
he  shomd  carry  him  to  a  judge's  chambers ;  and  Foster  J.  said,  if  he 
came  before  hmi,  he  would. not  turn  him  Over  till  poundage  paid. 
White  V.  Haugh,  M. 20 G.  2.     Str.  1 262.]  {k) 

(H  2.)  To  what  Court. 

An  habeas  carpus'  ad  respofidendum  does  not  lie  to  a  county  palatine. 
1  Sal.  354. 

A  man  brought  by  an  habeas  corpus  ad  respondendum  to  B.  R.  shall 
not  by  another  habeas  corpus  be  removed  to  the  Fleet  till  he  has 
answered  in  B.  R.     1  Sal.  850. 

Soy  a  man  in  execution  upon  a  seiitence  in  the  admiralty  shall  not 
be  removed  by  an  habeas  carpus  ad  respondendum^  and  committed  to  the 
marshal  of  B.  R.  before  an  action  there  depending.     R.  1  Sal.  351. 

[If  defendant  is  brought  up  by  habeas  corpus  from  the  admiralty, 
there  charged  with  embezzling  gockls  of  the  ship ;  on  affidavit,  that  he 
is  inddbted  to  the  plaintiff  on  promissory  note,  he  shall  be  turned  over 
to  the  marshal  of  B.  R.  Rutherford  v.  Scott,  T.  5&  6Geo.2.  Str. 986.] 

Or,  if  taken  up  for  a  misdemeanor,  and  then  charged  with  an  extent 
at  the  suit  of  the  king,  he  shall  not  be  brought  up  By  habeas  corpus  to 
be  declared  against  in  B.  R.     1  Sal.  354. 

(I)  ^oto  m  ba&eas  corpuiet  s&all  ht  mane  returnable. 

An  habeas  corpus  cum  causd  idirected  to  the  sheriff  of  London  and 
Middlesex  may  be  made  returnable  immediate  before  the  court  of  ex- 
chequer, or  a  baron  in  vacation.     Per  rule. 

So»  an  habeas  corpus  ibr  suriBndering  a  man  in  discharge  of  his  bail,  (t ) 

But^  generally,  an  habeas  corpus  shall  be  returnable  at  a  day  certain. 

And  therefore,  an  habeas  corpus  ad  respondendum,  or  satttfaciendum 
to  the  warden  of  the  Fleet,  marshal  of  B.  R.,  or  keeper  of  an  inferior 
prison,  shall  be  returned  into  court  at  a  day  certain. 

If  upon  an  habeas  corpus  the  prisoner  be  returned  to  be  charged  with 
process  out  of  B.  R.  or  C.  B.,  he  shall  be  committed  with  those  causes, 
though  the  process  in  B.  R.  or  C.  B.  was  returnable  at  a  future  day. ' 

Bail  in  an  f)abea0  torpust.    Vide  Bail,  (I). 

(A)  The  45  6. 3.  c.  140.  provides,  that  it  shall  be  lawful  for  any  judge  of  the  courts 
of  K.  B.  or  C.  B^  or  for  any  baron  of  the  court  of  exchequer  of  the  degree  of 
the  coif,  at  his  discretion,  to  .award  a  writ  of  habeas  corpus  for  bringing  any  prisoner 
detained  in  any  gaol  or  prison  in  England,  before  any  court  martial  or  b^ore  any  com- 
missioDers  of  bankrupt,  commissionerB  for  auditing  the  public  accounts,  or  other  com- 
missioners acting  by  virtue  of  any  commission  or  warrant  from  the  king,  for  trial,  or 
to  be  examined  touching  any  matter  depending  before  such  courts  martial  or  commi»> 
sionen;  and  the  like  ptoceedin^  shaU^beiiad  upon  such  writs,  as  upon  writs  oikaheoM 
toTvut  for  bringing  pmons  detamed  in  gaol  before  magistrates  or  courts  of  record,  for 
sucn  purposes.  And  by  the  44G.  s.  c.  los.  it  shall  be  lawful  for  any  judge  of  the  court 
of  K.0.  or  C.B^  or  any  baron  of  the  exchequer  of  the  degree  of  the  coi^  or  any 
iustice  of  wfer  and  termmtr  ox  gaol  delivery,  being  such  Judge  or  baron  as  aforesaiiL  at 
nis  cBscretion  to  award  a  writ  of  habeas  corpus  for  bniijg$ng  any  prisoner  detained  in 
any  gaol  or  prison  before  any  of  the  said  courts,  or  an?  sitting  of  nisi  prka^  or  before 
any^  other  court  of  record,  to  be  examined  as  a  witness  before  such  courts,  or  any  grand, 
petit,  or  othcar  jury,  in  any  cause  or  matter  civil  or  criminal.  And  by  s.  3.  cveiy  justice 
of  great  session  in  Wales,  and  in  the  county  palatine  of  Chester,  shall  have  the  like 
authority. 

(i).  A  habeas  eofptu  ad  saHsn  H  reap,  may  be  returnable  immediately  and  before  a 
judge,    a  Burr.  1875. 

HABENDUM- 
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HABENDUM. 

Vide  Fait,  (E  »,  10.) 

HABERE  FACIAS  POSSESSIONEM. 

Vide  Execution,  (A  5.) 


HABERE  FACIAS  SEISINAM. 

Vide  Execution,  (A  2,  S.) 


HAMLET. 

Vide  Parish. 


HARES. 

Vide*  Justices  of  Peace,  (B  49.) 

HAVEN. 

Vide  Navigation,  (D). 

HAWKING. 

Vide  Chase,  (Hi.  &c.)  —  Justices  of  Peace,  (B  45.) 


HAY. 

Vide  DiSMXs,  (H  2.) 

HEARING. 

Vide  Chancery,  (M— S— Tl.  &c  —  Y  5.) 


HEIR. 

(A)  il)eir. 

When,  and  who  shall  take  by  descent,  and  who  shall  be  heir,  who 
not    Vide  in  Discent,  (A  —  B  —  C  1,  &c.) 

When  he  shall  be  bound  to  the  debt  of  his  ancestor,  vide  Assets, 
(A  —  B),  —  Covenant,  (C  2.)  —  Chancery,  (2  G  1,  &c  —  S  P  1, 8cc-)  — 
Pleader,  (2  El,  &c.) 

If  the  person  of  the  ancestor  be  bound  in  respect  of  his  land,  which 
descends  to  the  heir,  he  shall  be  charged:  as  if,  by  a  subsidy  to  be 

assessed 
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assessed  upon  every  one  having  205.  per  annum,  A.  be  charged  and 
die;  his  heir  shall  pay  it,  for  it  runs  with  the  land.     R.  Mo.  17. 

,  Heir  is  rumen  cMectkum ;  and  therefore,  if  a  condition  be,  that  if  his 
heir  does  not  pay  'such  a  rent  char^  the  estate  shall  go  to  B.,  if  the  heir 
of  the  heir  does  not  pay,  the  condition  is  broken.     R.  2  Cro.  145.  (a) 

What  goods  and  chattels  ^  to  the  heir.     Vide  Biens,  (B). 

Vide  more  concerning  Heu:  in  Abatement,  (F  9.)  —  Copyhold,  (D  2.) 

—  Covenant,  (B  2.)  —  Devise,  (N  22.)  —  Dett,  (G  5.)  —  Escheat,  (A  1.) 

—  Estates,  (B  8.)  —  Gardian,  per  totum.  —  Idiot,  (D  5.)  — Parce- 
ners, (A  S.)—  Pleader,  (S  LIS.) 


HEMP. 

Vide  DisifES,  (H  1. 10.  IS.) 

HERALD. 

Vide  Courts,  (E  S.)  —  Norroy,  (A  —  B.) 


HEREDITAMENT. 

Vide  Grant,  (E  1.) 


HERESY. 

(A)  mbat  sball  tt.  p.  [446.] 

(B)  ^oto  pum0l)eD. 

(B  1.)  Who  have  conusance  of  heresy  :  —  Convoca- 
tion, p.  [^446.] 
(B  2.)  Archbishop,  p.  [44?.] 
(B-  3.)  Other  ordinary,  p.  [447.] 
(B  4.)  Temporal  judge,  p.  [448.] 
(B  5.)  Who  have  not  conusance,  p.  [448.] 
(B  6.)  What  penalty  shall  be  inflicted,  p,  [448.] 

• 

(a)  I.  The  words  "  heirs  male"  admit  of  four  different  constructions:  1*.  If  the 
king  by  patent  grant  to  a  man  and  his  heirs  male,  the  latter  words  convey  no  interest. 
2*.  if  any  other  by  deed  srant  to  A.  and  his  heirs  male,  A.  takes  a  fee,  because  against 
the  grantor  the  word  "  nuue"  is  rejected.  3*.  A  devise  to  A.  and  his  heirs  male  passes  an 
estate  taU,  to  eflectuate  the  devisor's  intention.  4*.  If  an  estate  of  freehold  be  Uipited 
to  A.,  remainder  to  his  heirs  male,  the  latter  words  enlarge  A.'s  estate  to  a  fee ;  secus, 
where  only  a  term  is  given  to  A.,  when  the  latter  words  are  words  of  purchase,  5  T.  R. 
358. — 2.  A  younger  brother  claiming  by  descent,  must  prove  not  only  the  deadi  of  his 
elder  brother,  but  that  there  are  no  mwful  issue.  15  Efut,  994. — 5.  Where  the  plaiiH 
tiff  claims  as  the  collateral  hdr,  it  is  by  no  means  a  settled  point,  whether  evidence  of 
a  reputed  relationship,  without  any  actual  proof  thereof,  will  not  be  sufficient,  when  the 
claimant  and  person  last  seised  are  many  descents  from  their  conmioq  ancestor. 
sBlk.  1099.  ' 

CA)  fliUtat 
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(A)  mbat  0ball  tie. 

By  the  st.  1  El.  1.  no  determination,  &c  for  any  matter  of  rdigion, 
or  cause  ecclesiastical^  made  bv  authority  of  that  present  ptfliflfnAnf:^ 
shall  be  deemed,  or  adjudged  heresy,  sdiism,  or  schismatical  opi- 
nion. 

And  persons,  to  whom  the  queen,  her  heirs  or  successors,  shall 
by  letters  patent,  &c.  give  authority  to  correct,  &c.  errors,  heresies, 
ttc,  shall  not  have  authority  to  determine  or  adjudge  any  matter  heresy, 
but  such  as  heretofore  hath  been  adjudged  heresy  by  the  authority  of 
the  canonical  scriptures,  or  by  the  first  four  general  councils^  or  any 
of  them,  or  by  any  odier  general  council  wherem  the  same  was  declared 
heresy  by  the  express  and  plain  worda  of  the  canonical  scriptures,  or 
such  as  shall  hereafter  be  adjudged  heresy  by  parliament  with  assent 
of  the  clergy  in  convocation. 

But  no  statute  determines  what  shall  be  heresy.     H.  P.  C.  S. 

The  St  2H.  4.  15.  ^ which  is  now  repealed)  calls  opinions  con- 
trary to  the  catholic  fidtn,  and  determination  of  holy  church,  heretical 
opinions. 

The  St  31  H.  8.  14*  enacts,  that  a  maintainer  of  an  opinion  against 
the  first  of  the  six  articles  shall  be  adjudged  an  heretic ;  and  ttie  st 
54  H.  1.  if  he  maintain  any  thing  against  the  instructions  or  deter- 
minations of  the  king  made  or  to  be  made^  for  the  third  ofience.  —  But 
these  are  now  repe^d. 

By  the  canon  law  he  was  held  an  heretic,  qtd  docet  out  sentit  de  oT" 
tieulis  Jldei  out  mcratnent*  aUter  quam  sancta  ecdesia.  Lind.  299.  V. 
Dedarentur. 

Vd  per  quosdam,  contra  doctrinam  tcdesia  licet  non  in  artiadis  ^fidei. 
Lind.  292, 293. 

Per  alioSf  qui  err  at  in  e:^positione  sacra  scriptura^  out  eontemnit  servart 
quod  ecclesia  statuit.     Lind.  292. 

By  the  divines,  heresy  is  nothing  else  but  a  doctrine  repugnant  to 
some  article  of  the  christian  faith,  and  such  is  plain  and  formal  heresy. 
ChiUingworth,  199. 

By  the  common  law,  heresy  is^  mahies  et  faux  crime  au  error  en 
droit  foy  christian,    Mir.  22. 

(B)  !|)oto  puniieibeD. 

(B  1.)  Who  have  eonusailce  of  heresy :  —  Convocation. 

By  the  common  law,  a  conviction  for  heresy  was  before  the  arch- 
bishops and  bishops  in  a  general  synod.    H.  P.  C.  5. 

And  tiberefore,  the  archbishop  and  his  province  in  ccmvocation  may 
and  use  to  convict  for  heresy  by  the  common  law.  F.  N.  B.  269.  D< 
Bra  Haresy,  1.     12  Co.  56. 

And  the  ooDvicti<m  was  by  the  archbishop  de  consensu  et  dssensu  ae 
eonsiHo  eptscoporUuif  et  con^'Utrwn  sifffragontstiM  suorwni  Heennpn  teiius 
ckn  pro(4nciie  sua  in  concitto  suopraoineiitli  congregat.  Vide  Breve  de 
ttaerelt,  Cpmb.    F.  N.  B.269.  C. 

And  therefore,  the  convocation  has  jurisdiction  of  heresy.  4  Inst.  322. 

And  may  issue  a  citation  against  the  ofiender.     KeiL  182.  b. 

In 


Hm)  punished.  [4^1 

In  a  caufle  of  heresy,  the  convocation  proceeds  juxla  legem  dixnnam 
€i  cananes  sancUe  ecdesue*    4  Inst.  322. 

(B2.)  Archbishop. 

So,  the  archbishop,  as  ordinary,  has  jurisdiction  of  heresy. 
So,  where,  upon  default  or  assent  of  the  ordinary,  the  cause  is 
transmitted  to  the  archbishop  pursuant  to  the  st«  23  H.  8. 9.   H.  P.  C.  5. 

(B  3.)  Other  ordinary. 

So,  by  the  common  law,  the  ordinary  may  proceed  against  an  heretic 
within  his  diocese  j)ro  safti^^  anting.     12  Co.  57.     H.P.&5. 

So^  by  the  st.  2  H.4.  15.  the  ordioaiy  in  his  own  diocese  might 
cause  any  suspected  of  heresy  to  be  arretted  and  detained  in  -custody 
till  he  had  purged  himself  or.  recanted;  and  by  himself  or  con^ 
missaries  mi^ht  proceed  judicially  ag^^t  him,  and  in  thvee  months 
after  arrest  determine  the  same  according  to;th.e  prder  of  ib^  canon 
law. 

By  the  st.  2  H.  5.  ?•  persons  indicted  for  heresy  before^  justifies  of 
.B.  iL,  ci  assise,  or  peace,  and  thereon  taken  by  camasi  shall  be  deli- 
vered to  the  ordinary  of  the  place,  or  their  .commissaries  by  indict- 
ment in  ten  days  after  arrest,  to  be.  by  them  acouitted,  pr  convicted  of 
the  said  heresies  according  to  the  laws  of  holy  church.  Provided  such 
indictment  b^  not  taken  in  evidence  but  onhr  for  jnlbrmation  by  the 
judges  spiritual,  and  that  the  ordinary  shall  begin  his  process  in  the 
same  manner,  as  if  no  such  indictment  were. 

By  the  st.  31  H.  8. 14.  commissioners  shall  be  awarded  to  the  bishop 
of  the  diocese,  his  chancellor  and  commissaiy,  &c.  to  inquire  of  the 
heresy  mentioned  in  that  act 

And  by  the  st.  32  H.  8.  15.  such  commissions  shall  comprehend 
archdeacons  and -their  officials  by  their  names  of  office  and  digni^,  and 
not  by  their  christian  and  surnames. 

Bv  the  st  35  H.  8. 5.  none  shall  be  tried  for  heresy,  &c.  by  the  ^  six 
articles  in  st  31  H.  8. 14.  but  on  accusation  by  the  oath  of  twelve  men, 
or  indictment  before  commissioners. 

By  the  st  25  H.  8. 14.  (which  repeals  the  st  2  H.4. 15.)  a  person  in- 
dicted for  heresy,  or  accused  by  two  witnesses,  may  be  cited  and  com- 
mitted by  the  ordinary  to  answer  in  op^  court,  &c. 

But  by  the  st  1  £.  6.  12.  the  statutes  2  H.  5.  7.  and  31  H.  8.  14. 
are  repealed  by  express  words,  and  by  the  general  words  *  all  acts  of 
parliament  concerning  religion  or  opinions/  Uiis  statutes  2  H.  4. 15.  and 
32  H.  8. 15.  arerepe^ed  also.  —  So,  by  the  express  words,  the  statutes 
after  mentioned :  5  R.  2. 5.  25  H.  8. 14.  34  H.  8. 1,  and  35  H.  8.  5. 
are  now  repealed.     12  Co.  57*     Vide  post,  (B  6.)  ' 

By  the  st  13  Car.  2. 12.  (which  repeals  the  whole  st  16  Car.  1.  II. 
except  so  much  as  relates  to  the  high  commission  court,  (the  archbishop, 
bbhop,  &C,  may  determine,  exercise,  &c.  all  ecclesiastical  jurisdic- 
tion, and  aU  censures,  coercions,  &c.  belonging  to  the  same  before 
the  st  16  Car.  1.  and  in  all  causes,  &c  according  to  the  king'9'  eccle- 
siastical laws. 

And  by  the  st  29  Car.  2. 9.  (which  takes  away  the  writ  de  haretico 
c(mburendo)  nothing  in  that  act  shall  extend  to  take  away  or  abridge 

the 
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the  jurisdiction  of  the  protestant  archbishops,  bishops,  &c.  in  cases  of 
atheism,  blasphemy,  heresy,  or  schism,  &c«  but  that  they  may  proceed 
to  punish  the  same  accormng  to  the  king's  ecclesiastical  laws,  by  ex- 
communication, deprivation,  degradation,  and  other  ecclesiastical  cen- 
s^^es  not  extending  to  death,  in  such  sort,  and  other,  as  they  might 
have  done  before  the  said  act. 

(B  4.)  Temporal  judge. 

By  the  st.  2  H.  5.  7.  (which  is  now  repealed)  the  justices  of  B.  R.' 
assise,  or  of  the  peace,  mi^ht  inquire  of  all  heresies,  &c.  and  on  indict- 
ment for  such  offence  might  award  a  capias^  and,  when  the  party  was 
taken,  deliver  him  to  the  ordinary,  &c. 

By  the  st  81  H.  8. 14.  commissioners  were  to  be  awarded  to  justices 
of  peace,  stewards  of  leets,  under-stewards,  &c.  to  inquire  of  all  he- 
resies, felonies,  &c.  by  that  act;  but  this  also  is  now  repealed. 

By  the  st  25  H.  8. 14.  sherifis  in  turns,  and  stewards  in  leets,  might 
inquire  of  heretics,  and  the  presentment  in  the  turn  or  leet  was  to  be 
certified  to  the  ordinary.    But  this  act  also  is  now  repealed. 

So,  by  the  St.  1  EL  1.  the  queen  by  letters  patent  might  authorise 
such  persons  being  natural-bom  subjects,  as  he  should  thmk  fit,  &c.  to 
redress,  &c  all  such  errors,  heresies,  &c.  as  by  any  ecclesiastical  au- 
thority, &c.  might  be  lawiully  reformed. 

And  thereupon  the  commissioners  had  conusance  of  heresy. 

But  now,  by  the  st.  16  Car.  1.11.  this  clause  of  the  st  1  EI.  &c.  shall 
be  repealed. 

(  B  5.)  Who  have  not  conusance. 

But,  generally,  heresy  could  not  be  tried  by  the  temporal  judge,  by 
indictment,  or  otherwise.     H.  P.  C.  4.     27  H.  8. 14.  b. 

For  by  the  st  circ.agatts.  Id  Ed.  1. court  christian  is  allowed  conu- 
sance de  his  qua  sunt  mere  spiritualia^  which  are,  heresy,  schism,  &c. 
2  Inst  488. 

Yet,  the  temporal  judge  may  take  conusance,  what  offence  is  not 
heresy,  and  shall  adjudge  thereon,  whether  it  be  heresy  or  not  H.  P. 
C.4.     iRol.  110. 

So,  if  an  indictment  be  found  for  heresy,  the  judge  may  certify  to 
the  ordinary,  and  the  indictment  shall  be  evidence  against  the  indictee. 
27  H.  8.  14.  b. 

(B  6.)  What  penalty  shall  be  inflicted. 

By  the  common  law,  the  punishment  of  heresy  before  the  ordinary 
was  only  by  ecclesiastical  censures.     12  Co.  57. 

And  no  forfeiture  was  incurred  thereby ;  for  the  prosecution  was  in- 
tended only  pro  salute  anima.     H,  P.  C.  5. 

And  the  writ  de  haretico  comburendo  does  not  lie  uix)u  it ;  for  the 
law  does  not  allow  the  destruction  of  the  life  of  a  man*  upon  a  con- 
viction before  a  single  judge.  Semb.  cont  F.  N.  B.  269.  C.  ace. 
12  Ck>.  57.  Cert,  cont  by  some  judges,  but  said,  that  it  was  clearly 
ace.  12  Co.  93.     Bract  lib.  S.  c.  9.  fo.  123,  124. 

Mir.  22.  only  says,  that  an  heretic  is  removable  from  the  commii- 
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iiity  of  the  holy  people  of  Ood ;  and  Britt.  c.  9,  says,  that  tniscreatifs 
are  burnt,  but  does. not  say  how  convicted.  And  the  writ  de  haretico 
comb.  Speaks  only  of  an  beretick  convicted  by  the  archbishop  in  con- 
vocation ;  with  which  Fitzh.  agrees.     F.  N.  B.  269.  C.  D. 

But  by  the  st.  5  R.  2. 5.  conunissions  might  be  directed  to  sherifi, 
&c*  to  imprison  such  whom  the  ordinary  should  certify  to  be  heretics, 
till  they  justified  themselves  according  to  the  laws  of  holy  church.  -^ 
'  But  Co  tlus  statute  the  commons  never  assented.     12  Co.  57,  58. 

•  So^  by  die  common  law,  a  maii  convicted  of  heresy  by  the  arch- 
bishop in  his  provincial  synod,  or  convocation,  might  oe  burnt  bythe 
writ  de  haretko  comburendo^  if  he  had  abjured  before,  and  was  tlien 
rel^)sed.    F.  N.  B.  269.    B.C.D. 

So,  upon  the  first  conviction,  if  he  refuse  abjuration;  otherwise,  if 
he  will  abjure.  Fitz.  says,  he  ought  to  be  first  convicted  and  abjured. 
F.  N.  B.  269.  B.  But  per  Bro.  it  is  sufficient  that  he  refuse  abjuration. 
Bro.  Heresy,  1.  There  is  a  jtf*  in  the  margin.  Vide  the  st.  2  H.  4. 15. 
Qu.  12  Co.  SS. 

Yet,  Sawtre  seems  to  be  the  first  man  burnt  for  heresy  in  England, 
and  the  writ  de  haret.  comburendo  formed  in  his  case.  Fox's  A^irtyr, 
502.  (8th  edition  675.)     F.  N.  B.  269.  C. 

By  the  st  2  H.  4. 15.  the  ordmary  might  keep  a  convict  in  any  of 
his  own  prisons  .as  long  as  he  thought  fit,  and  might  fine,  8cc.;  or,  if 
he  refuse  to  abjure,  or  after  abjuration  relapse,  (in  which  case  by  the 
canon  law  he  ought  to  be  left  to  the  secular  power,)  the  sheriff,  mayor, 
&c.  who  should  be  present,  if  required,  with  the  ordinary,  or  his 
commissary,  at  giving  sentence,  should  take  the.  convict,  and  cause 
him  to  be  openly  burned.  Vide  the  st  printed,  Fox,  M.  507.  (8th 
edition  682.) 

By  this  statute,  if  the  sheriff  was  present,  he  might  bum  him  without 
the  writ  dekareiico  comburendo.  R.  Bro.  Heresy,  1.  12  Co.  56«  F.N.B. 
269.  D. 

Otherwise,  if  the  sheriff,  &c  was  absent  at  the  sentence.  Bro^i 
Here^,  1.     12  Co.  56. 

And  by  the  st  25  H.  8. 14.  (which  repeals  the  st  2  H.4. 15.)  upon  a 
conviction  before  the  ordinary,  there  must  be  the  writ  de  tutretico  com^ 
burendo.     F.N.B.  269.     D.  12  Co.  57. 

By  the  st  2  H.  5. 7.  a  convict  of  heresy  was  to  forfeit  his  lands  in 
fee^  and  all  his  goods  and  chattels.  Vide  Fox,  M.  549.  (8th  edition 
742.) 

By  the  st  84  H.  8. 1.  he  was  to  forfeit  his  goods  and  chattels  for  he- 
re^ by  that  act 

By  the  st  25  H.  8. 14.  a  convict,  if  he  refuse  to  aUure,  or  after  re« 
lapse,  was  to  be  burnt:  auid  this  statute  repeals  the  2  H.  4. 15. 

Then,  by  the  express  words  of  the  st  1  Ed.  6.  12.  the  statutes 
5R.2.  5.  2H.  5.  7.  25  H.  8.  14,  81  H.  8.  14.  34  H.  8.  1.  and 
35  H.  8. 5.  are  repesded ;  aud  by  the  general  words,  all  statutes  con- 
ceming  reUgum  or  bpihions,  the  st  2  H'.  4.  15.  (which  was  revived  by 
the  repeal  of  the  8t25H.814.)  and  the  st  32H.8. 10. 15.  are  also 
repealed.  But  by  tbcst.  1  &  2  Ph.SiM.  6.  the  statutes  5  R.  2. 5.,  2  H.4. 
^5.-«nd  2H5.  7.Vwere  revived;  and  afterwards  repealed  by  the  st 
lEI.  1.  '12C0.57.  '    '  :  ^         '  ,  ... 

-    And  so  the  writ  de  haretico  domburendo  did  not  lie  upon  a  conviction 
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before  the  ordinary,  but  only  upon  a  conviction  before  the  archbishop 
in  his  provincial  synpd,  or  convocation.     12  Co.  57. 

Or,  upon  a  conviction  before  high  Q^immissioners.     12  Co.  58. 

But  now,  by  the  .at.  29  Car*  2*  9.  the  wrtt  deheretico  comburendOf  with 
all  process  thereon  in  order  to  execute  such  writ,  and  all  punishment 
'bv  death  in  pursuance  of  any  ecclesiastical  censure^  ahall  be  utterly 
abolished. 

And  before  the  st.  2  H.  4«  15.  if  an  heretic  condemned  was  left  to 
.the  secular  power,  the  king  might  pardon  him  if  he  jdeaaed.  F.  N.  B. 
.269.  b. 
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(A)  TB^  \x)h(it  tcmrcfi  lanD  10  jyolmn. 

AU  lands  in  England  are  hblden  mediately  or  immediately  (a)  of  the 
king  by  some(tenote,  or^service.  Co.L.1.  2  Inst  ^01.  Vide  Te- 
nure, (A)  (i) 

Every  tenure  is  (c)  spiritual ;  as,  by  firankalmoigne. 

Or 


(a)  Tenanti  that  hold  immediately  from  the  klng^  to  right  of  his  crown  and  dignit/, 
are  odled  hU^ftants  m  cajjikif  orin  chief,  which  was  the  roost  honourable  species 
of  tenure,  bat  at  the  same  time  subjected  the  tenants  to  greater  and  more  burthensoroe 
services,  than  inferior  tenures  did.    a  Blk.  Com.  60. 

{b)  1.  94  Ed.  5.  65. — 9.  The  introduction  of  the  feodal  tenures  into  England, 
has  been  ascribed  to  VnUiam  the  Conpueror  and  his  Norman  barons.  9  Blk.  Com. 
48. — 3.  This  point  has  been  ably  disputed;  and  one  of  the  latest  writers  of  autho- 
rity, Gflbert  Stuart,  asserts  that  thev  were  familiar  to  the  Anglo-Saxons.  His  rea- 
soning  is  rery  powerful :  It  cannot  be  true,  s^ys^  he,  that  the  Saxons,  who  settled 
in  E^and,  were  stranger^  to  fiefs.  For*  in  this  case,  they  must  haye  renounced 
the  manners  to  which  they  had  been  accustomed  in  Germany.     They  must  have 

E'  * '  mI  to  views  (fiflerent  from  all  the  other  Gothic  tribei  who   made  conquests, 
must  have  adopted  new  and  iieculior  customs.     And   history  has  not  re- 
ed these  deviations  and  this  dissimilarity.     It  cannot  be  true,  that  William  the 
Norman  introduced  fiefii  into  England.     The  introduction  of  a  system  so  repugnant 
to  all  the  institutions  which  usually  govern  man;  which  was  to  force  into  an  un- 
common direction  both  sovemment  and  property ;  which  was  to  hold  out  new  max- 
ims in  public  and  private  life;  which  was  to  aflect,  in  a  particular  manner,  inheritances 
and  estates ;  to  give  a  peculiar  fonn  to  justice  and  courts ;  to  chanse  the  royal  palace, 
and  the  households  of  gentlemei^;  to  overturn  whatever  was  fixed  and  established  in 
customs  and  usages;  to  Innovate  all  the  natural  modes  of  thinking  and  of  acting; 
could  not  possibly  be  the  operation  of  one  man,  and  of  one  reign.    The  hereditai^ 
grant,  as  well  as  the  grant  in  ail  its  preceding  fluctuations,  was  known  to  oi^r  Saxoh 
ancestors.  'Of  this,  the  conformity  of  manners  which  roust  necessarily  have  prevailed 
between  the  Saxons,  and  all  the  other  conquorin^  tribes  of  the  barbarians,  is  a  most 
powoiul  and  a  satisfactory  aigunent.   Nor  it  b  soigle  and  unsupported.   History  and 
law  come  in  aid  of  analogy;  and  these  things  are  proved  by  the  spirit  and  text  of  the 
Anglo-Saxon  laws,  and  by  actual  grants  of  hereditary  esUtes  nnder  military  service. 
View  of  Society  in  Europe^  99.  —  4.  It  is,  he  continues,  at  the  same  tirae,^  not  less 
true,  that  the  state  of  nets  un  England,  under  Vfilliam  the  Norman,  dif^red  most 
essentially  fr6m  th&r  condifibn  among  the  Anglo-Saxons.     The  writers^  therefore, 
who  contend  that  they  existed  in  the  ages  previous  to  Duke  William,  in  the^  same 
form  in  which  they  appeared  after  his  advancement  to  the  crown,  are  mistaken. '  For, 
under  the  Anf^o-atxon  princes,  no  mention  is  made  of  those  feudal  severiHei^  which 
were  to  shake  the  throne  under  William  and  his  successors.     Yet  fieft,  under  the 
Anglo-Saxons,  in  every  step  of  their  progression,  taust  hkvt  been  connected  with 
those  feudal  imeidemts  which  were  the  sources  of  those  severities.    Id.  94. 

(c)  1.  There  seeing  sayi  Sv  Willian^Bladntone,  to  have  existed  among  our  ad- 
cesfeors»  four  priadpai  species  of  lay  tenures,  to  Which  all  others  may  be  reduced ;  the 
erand  criteria  of  wmdi  were  the  natures  of  the  several  services  or  renders,  that  were 
due  to  dbe  lords  Irom  their  tebants.  9  Com*  60.  — 9.  The  services  in  tespect  of 
their  ^o^^,  wttt  tUbitr  free  or  base  services;  in  respect  of  their  quantity  and  the 
tkne  or  taictiibg  thci^,  wtee  either  eenaia  or  uncertain.  lUd. — 3.  Finee  services  were 
sueb  as  were  not  MBharomiM  llie  <Ataacter  of  a  soldier^  or  a  freeman,  to  Mrform ; 
as  to.fBrre  under  his  lord  in  ne  wars,  to  pay  a  sum  of  money,  pr  the  like.  Base  ser- 
vices wcteMch  aa  wmt  it  only  lor  pcasaati,  or  persons  of  a  servile  rank;  as  to 
ploi^  tiae  lord's  lalid,  to  make  ms  hedges,  to  cany  out  his  dung,  or  other  mean  em- 
ployiaeats.  Id.  61.  —  4.  The  certMn  services,  whe^er  free  or«  base,  were  sach  m 
were  itiated  in  qoantityy  and  could  not  be  exceeded  on  any*  pretence ;  as,  to^y  a 
.    .    (A)  :    :   .  .  .  tated 
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Or  temporal;  as  homage^  fealty,  escuage,  grand  or  petit  seijeanty, 
knight's  service,  and  socage.     Co.  L.  64. 

To  which  may  be  added,  tenures  in  burgage,  and  villenage.  Co.  L.  64. 

(B)  ^^ot  are  ta&en  mtx^. 

But  by  the  st.  12  Car.  2.  24.  all  tenures  by  homage,  escuage^  voyages 
royaly  and  charges  incident  to  the  same,  by  knight's  service  of  the 
king  or  a  common  person,  by  knight's  service  or  socage  in  capite^  and 
all  wardships,  liveries,  primer  seisins^  ouster-le^mains^  values  and  for-  * 
feitures  of  marriage,  mean  rates,  fines  for  alienation,  pardons  and  sei- 
zures for  alienation,  aide  pn/rfaireJUz  chivaler^  etjile  mariery  and  all 
charges  incident  to  or  arising  from  any  of  tbetu  be  taken  away:  and  all 
tenures  turned  into  free  and  common  socage*         ...     /     V   . 

And  all  tenures  created  by  the  king  finr  the  fistme-sbattrbofMptfnon 
80Cflf;e,  notwithstanding  any  reservation,  &c. ' '    *    ~ ,  .  -    ^ 


(Cl.)  ^omaflfe,  tob«t.:  ;      ,  : 

Homage  is  the  most  honourable  and  humble  seihdce  that  a  freeholder 
can  do  to  his  lord.     LittS.85.'  e     ,.^ 

If  a  layman  does  homage,  he  bein^  ungirt  and  uncovered  shall  k'^eel 
before  his  lord,  when  sitting,  and  Siall  hold  «hii  hands  between  tlie 
hands  of  the  lord,  and  shall  say;  I  become  your  man  of  life  and  limb, 
and  will  be  feithfiil  and  loyal  to  you  for  the  tenements  which  I  claim  to 
hold  of  you,  saving  the  &ith  which  I  owq  to  our  lord  the  king;  and  then 
the  lord  so  sitting  shall  kiss  him.     Lit.  Sk  85. 

If  an  abbot  or  other  man  of  religion,  or  &fime$cie  does  hom^e,  they 
do  not  say,  I  become  your  man  or  womaqj^*  &:c.  but  I  do  homage  to  you, 
and  will  be  feithful,  &C.   Lit.  S.  86,  87«  \  .- 

If  a  woman  who  holds  by  homage,  takes'  husband,  before  issue  tlie 
husband  and  wife  shall  do  homage,  and  the  husband  shidl  say,  We  do 
homage  to  you,  and  wUl  be  fai'tlifii].  Sec     Lit.  S.  88.     C.  L.  66.  a. 

After  issue  the  husbai^d  alone  in  the  life  of  his  wife  shall  do  homage. 
lit.  S.  90. 

If  there  are  co-heirs,  who  bold  of  Ae  king  and  are  of  full  age,  each 
of  them  shall  do  homage.     Co*  L.67*  a. 


T— r 


Stated  annual  rent,  or  to  plough  such  a  fidd  for  three  days.  Ibid. — :5.  The  u^cer* 
tain  depended  upon  unknown  contingencies;  at  to  do  military  serfjceip^pecivi^.pr 
paj  an  asiestment  in  lieu  of  it,  when  called  upbif$  or  to  wind  a.hofii  wJloOeiysr  (be 
Scots  invaded  the  realm ;  which  are  free-senrioes-v  oB  Xh  dor  whatever  thc^kMyLM^q^jjid 
command;  which  is  a  heise  or  villein  serrice.  'ibid.'4^6^»l<^toni  vtha  vaiioili  {Mi^bm-* 
ations  of  these  sendees  have  arisen  the  fi>ll^  kMs.  of  la9'MMir»-iKiiftch>>suWs^d  in 


England  till  the  middle  of  the  last  ceHttinrT-and  thlrek»o£Wii|bk4nbiit(^tM^4-  w^r- 
The  first  kind  was,  where  the  sendee  wa#  me  'Irat'aBGBitmg  ^aajMabkaty  H/p0^  yith 
homage ;  that  tenure  was  called  the  tenue-  In  cbiMdi^  fkidienilmmlmi/i^mt^  ^f  ^y* 

kmdit-Mndce.    Secondly,  where  tin  T"*^ ^.^^  .-ijar,..  .j.  Y-tiinV\(<lldF-  ..1^ 

by  fealty  only,  l^  rent  and  fealtv,  &e.  ^^  ^^-^-^^^ f,jji..j.j:x  :,.^yy^^^|^^^^^  ^  r-^^ 

socage.  These  were,  the  only  free  haldbiganmtdbean«i|ayiti»  Jifc»qbirci»i»Hipqn's^ 
or  sovile :  as,  thirdly,  where  the  senrigLJi^  i  l«te^^^><tadteinAi^^tMail  ^MmfniMlM^ 
time  and  quantity,  the  tenure  was  jualaaii  mMi'^f%\n^  attotalar  oe  ptat  yByq§gr 
LastljT,  where  the  service  was  base  m  its  natuo^^  but  ttdnbcd  .to  A  ^tnotelf oAi#  w^ 
still  Tillenage,  but  ctistinguished  from  the  other  bg^^the  naaib  of  povilci^  yiU«aaa 
ci&N^gJMiipriei^guifoiii;  or  it  might  be  stUl  called  soca^  (from  thecertaintjrofls 
senrices)  but  desraded  by  their  baseness  into  the  inferior  title  of  oi/(((8fiifm  foa^afR^.vil'- 
lein  sodUR.    la  61,  69. 
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If  they  are  within  age,  or  hold  of  a  common  person,  the  ddest  shall 
do  homage  for  herself  and  her  sisters.     Co.  L.  67.  a* 

(C  2.)  Homage  ancestrel. 

If  a  tenant  and  his  ancestors  time  out  of  mind,  &c.  have  held  their 
tenements  by  homage  of  the  lord  and  his  ancestors,  and  have  done 
homage,  it  snail  be  called,  homage  ancestreL     Lit.  S.  143. 

(D)  iFeaIt|?» 

Fealty  is  k  service,  which  every  tenant  ought  to  pay  to  his  lord,  ex- 
cept tenant  in  frankalmoigne.     Co.  L.  67.  b.  95.  b. 

Though  he  be  only  tenant  for  life,  or  years.  Lit.  S.  93.  Co.  L.  67.  b. 

Though  he  be  tenant  in  irankmarriage.     Lit.  S.  138. 

So,  if  tenant  in  frankalmoigne  alien  to  a  secular  man,  he  shall  do 
fealty.     Lit  S.  139. 

A  freeholder,  when  he  does  fealty,  swears  to  be  feithful  and  loyal  to  his 
lord  for  the  tenements  which  he  claims  to  hold  of  him,  and  to  do  the 
customs  and  services  which  he  ought  to  do  at  the  terms  assigned. 
Lit  S.  91. 

A  villein  swears,  that  he  will  be  feithful  and  loyal,  &c.  and  will  be 
justified  by  him  in  bodv  and  goods.     Co.  L.  68.  a. 

And  fealty  may  be  done  to  the  steward  or  baili£^  as  well  as  to  the 
lord  himself.    Lit  S.  92. . 

But  fealty  must  be  done  in  person,  and  not  by  attorney.     Co.  L.  68. 

(E)  C0cuage* 

He  that  holds  his  land  by  escuage,  holds  by  knight's  service.  Lit 
S.  95.  (rf) 

(F)  i3vMh 

(d)  1.  The  services,  both  of  chivalry  proper,  and  grand  serjeanty,  were  all  personal, 
and  uncertain  as  to  their  quantity  or  duration.  But  the  personal  attendance  in 
knight-service  inrowing  troublesome  and  inconvenient  in  many  respects,  the  tenants 
found  means  of  compounding  for  it ;  by  first  sencting  others  in  their  stead,  and  in  process 
of  time  making  a  pecuniary  satis&cdon  to  the  lords  in  lieu  of  it.  This  pecuniaiy 
satisfaction  at  last  came  to  be  levied  by  assessments,  at  so  much  for  every  knight's  fee; 
and  therefore  this  kind  of  tenure  was  called  scutagium  in  Latin,  or  tervUium  wuH ; 
ieutum  being  then  a  well-known  denomination  of  money:  and,  in  like  manner,  it  was 
called,  in  our  Norman  French,  escuage ;  being  indeed  a  pecuniary,  instead  of  a  mili- 
tary service.  2  Com.  74. —  2.  The  f&st  time  this  appears  to  have  been  taken  was  in 
the  5  Hen.  2.,  on  account  of  his  expedition  to  Toulouse ;  but  it  soon  came  to  be  uni- 
versal, that  personal  attendance  fell  quite  into  disuse.  Hence  we  find  in  our  ancient 
histories,  that,  from  this  period  when  our  kings  went  to  war,  they  levied  tcutapt  on 
th&T  tenants,  that  is,  on  all  the  landholders  in  the  kingdom,  to  defray  their  ex- 
penses, and  to  hire  troops :  and  these  assessments,  in  the  time  of  Henry  2.,  seem  to 
tiave  been  made  arlntrarily  and  at  the  king's  pleasure.  Which  prerogadye  being 
greatly  abused  by  his  successors,  it  became  matter  of  national  clamour ;  and  kins  John 
was  obliged  to  consent  by  his  Magna  Charta,  that  no  tcutage  should  be  imposed  with- 
out consent  of  parliament.  But  this  clause  was  omitted  in  his  son  Henry  3.'s  char- 
ter ;  where  we  only  find,  that  scutages  or  escuage  should  be  taken  as  they  were  used 
to  be  taken  in  the  time  of  Henry  2,;  that  is  in  a  reasonable  and  n^oderate  manntf 
Yet  afterwards  by  statute  25  Edw.  1.  c.  5  &  6.  and  manv  subsequent  statutes  it 
enacted,  that  the  king  should  take  no  aids  or  tasks  but  by  the  common  assent  of  the 
realm.  Hence  it  is  held  in  our  old  books,  that  escuace  or  scutage  could  not  be  levied 
but  by  consent  of  parliam^t;  such  scutages  being  indeed  the  groundwork  of  all  sac-' 

•eeeding 
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(F)  (SfranD  tfeneantg^ 

Grand  serjeanty  is,  when  a  man  holds  lands  to  do  a  special  service 
in  his  person  to  the  king :  as,  to  carry  the  king's  banner,  lance,  &c. 
Lit  S.  153. 

Or,  to  be  his  marshal,  or  conductor  of  his  army.     Lit  S.  153. 

To  be  sewer,  carver,  butler j  &c.  to  the  king  at  his  coronation.  Lit 
S.  153. 

To  cany  his  sword  before  him  at  his  coronation.     Lit  S.  1 53. 

To  be  chamberlain  of  the  receipt  of  the  king's  exchequer.  Lit  S.  153. 

Or  to  be  chamberlain,  steward,  constable,  &c  of  England.  Co.  L. 
106.     Dy.  285.  b.  (e) 

(Gl.)  !anigl)r0  0ertjice. 

The  service  of  chivalry  (f)  is,  (g)  when  land  is  given  to  anotlier 
tenendum  per  servitium  unius  militis^  or  without  rendering  other  service ; 
for  then  die  tenure  shall  be  of  the  king  by  knight's  service  in  capite. 
Wri.  Int  140. 

And  if  the  tenure  be  by  homage,  fealty,  and  escuage,  that  is  a  tenure 
by  knights  service.    Lit  S.  103.  {h) 

(G2.)  What 

ceeding  subridics,  and  the  land-tax  of  later  times.  S  Com.  75.  —  3.  Since,  therefore, 
escuage  differed  firom  kni^t^ervice  in  nothing,  but  as  a  compensation  differs  from 
actual  service,  knight^enace  is  frequently  confounded  with  it.  And  thus  Littleton  must 
understood,  whenne  tells  us,  that  tenant  'by  homage,  fealty,  and  escuage,  was  tenant 
by  knight  service :  that  is,  that  this  tenure  (bemg  subservient  to  the  mibtary  policy  of 
the  nation)  was  respected  as  a  tenure  in  chivalry.  But  as  the  actual  service  was  un- 
certain, and  depended  upon  emergencies,  so  it  was  necessary  that  this  pecuniary 
compensation  should  be  equally  uncertain,  and  depend  on  the  assessments  of  the 
legblature  suited  to  those  emergencies.  For  had  the  escuage  been  a  settled  invariable 
sum,  payable  at  certain  times,  it  had  been  neither  more  nor  less  than  a  mere  pecuniary 
rent ;  and  the  tenure  instead  of  knight-service  would  then  have  been  of  another  kind, 
called  soca^    Ibid. 

(e)  To  wind  a  horn  when  the  Scots  or  other  enemies  entered  the  lend,  in  order  to 
warn  the  king^s  subjects.    S  Com.  74.    Lit  s.  156. 

(/)  Serwtutm  muUare,  in  Latin ;  chivalry,  serviee  de  ckwaier,  in  law  French,  answer- 
ing to  ihejieftr  hauberi  of  the  Normans.    2  Com.  62. 

(g)  1.  To  make  a  tenure  by  knight-service,  a  determinate  quantitj^  of  land  was  ne- 
cessary, which  was  called  a  knight's  h^^  feodum  milUare  ;  the  value  oi  which,  not  only 
in  the  rei^  of  Edward  2.,  but  also  of  Henry  2.,  and  therefore  probably  at  its  original, 
in  the  reign  of  the  Conqueror,  was  stated  at  20/.  per  annum;  and  a  certain  num- 
ber of  these  knight's  fees  were  requisite  to  make  up  a  barony.  2  Com.  est,  —  2.  He 
who  held  this  proportion  of  land  (or  a  whole  fee)  hy  knifht-service,  was  bound  to 
attend  his  tord  to  the  wars,  for  forty  days  in  every  year,  if  cafled  upon ;  which  attend- 
ance was  hu  redUut  or  return,  his  rent  or  service,  for  die  land  he  claimed  to  holdl  If 
he  held  only  half  a  knight's  fee,  he  was  only  bound  to  attend  twenty  days,  and  «o  in  pro- 
portion.   Ibid. 

(A)  1.  The  description  here  given  is  that  of  knight-service  proper ;  wiyich  was  to 
attend  the  king  in  tiis  wars.  2  Com.  73.  —  2.  There  were  also  some  other  species  of 
knight-senrice ;  so  called,  though  improperly,  because  the  service  or  render  was  of  a 
free  and  honouraUe  nature,  and  equsuly  uncertain  as  to  the  time  of  rendering  as  that 
of  knij^t«ervice  proper,  and  because  they  were  attended  with  similar  finiits  and 
consequences.-  Such  was  the  tenure  by  ^rand  seijeanty,  per  mc^gnum  servUium,  where- 
by the  tenant  was  bound,  instead  of  servmg  the  king  generally  in  his  wars,  to  do  some 
special  honorary  service  to  the  kin^  in  person ;  as  to  carry  his  banner,  his  sword,  or 
the  like,  or  to.be  his  butler,  champion,  or  other  officer,  at  nis  coronation:  IMd.  ^-  5.  It 
was  in  most  other  respects  like  knight-service;  only  be  was  not  bound  to  pay  aid, 
or  escuage;  and  when  teapot  by  knight-eervice  paid  five  pounds  for  a  relief  on  every 
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(G  2.)  What  incidents  belong  to  it. 

Tenure  in  cliivalry  draws  to  it  ward,  marriage^  and  relie£  (0    lit. 

S.  103. 

So  homage,  fealty,  and  escuage  are  incident  to  such  a  tenure.    Co. 

L.  76.  a. 

So  aid  (A)  to  the  Vxsig  pur  fair ejitz  chixxderj  or  Jlk  marrier.  (/) 

For 

kniffht's  fee,  tenant,  by  grand  seijeanty  paid  one  year's  valae  of  ham  land,  were  it  much 
or  little.  2  Com.  74.  —  4.  So  tenure  bv  comage,  which  was,  to  sound  a  horn  when 
the  Scots  or  other  enemies  entered  the  land,  in  order  to  warn  the  king's  subjects,  was 
(like  other  services  of  the  same  nature)  a  species  of  grand  seijeantv.    Ibid. 

(i)  1.  Relief,  releviuni^  was  by  way  of  fine  or  composition  with  the  lord  for  taking  up 
the  estate,  which  was  lapsed  or  fallen  in  by  the  death  of  the  last  tenant.  S  Com.  S5. 
—  2.  But,  though  reliefs  had  their  original  while  feuds  were  only  life  estates,  yet  they 
continued  after  feuds  became  hereditary,  and  were  therefore  looked  upon,  very  justly, 
•as  one  of  the  greatest  grievances  of  tenure;  especially  when,  at  the  first,  they  were 
merely  arbitrary,  and  at  the  will  of  the  lord ;  so  that  if  he  pleased  to  demand  an  exor- 
bitant relief,  it  was  in  effect  to  disinherit  the  heir.  Ibid.  Wr}'ght,  99.  —  3.  The 
English  ill  brooked  this  consequence  of  their  new  adopted  policy;  and,  therefore, 
William  the  Conqueror  by  his  laws  ascertained  the  relief,  by  directing  (in  imitation  of 
the  Danish  heriots)  that  a  certain  quantity  of  arms,  and  habiliments  of  war  should  be 
paid  by  the  earls,  barons,  and  vavasours  respectively ;  and,  if  the  latter  had  no  arms,  they 
should  pay  lOOt.  William  Rufus  broke  through  this  composition,  and  again  demanded 
arbitraxy  uncertain  relief,  as  due  by  the  feudal  law ;  thereby,  in  efiect,  obliging  every 
heir  to  new  purchase,  or  redeem  his  lands  ;  but  his  brother,  Henry  I.,  by  his  charter, 
restored  his  father's  law,  and  ordained,  that  the  relief  to  be  paid  should  be  according 
to  the  law  so  established,  and  not  an  arbitrary  redemption.  But,  afterwards,  when  by 
an  ordinance  in  27  H.  2.,  called  the  assize  or  arms,  it  was  provided  that  every  man's 
armour  should  descend  to  his  hleir^'  for  defence  of  the  realm :  and  it  thereby  became 
impracticable  to  pay  those  acknowledgments  in  arms,  according  to  the  laws  of  the 
Conqueror,  the  composition  was  universally  accepted  of  100<.  for  every  knight's  fee ; 
as  we  find  it  ever  after  established.  2  Com.  66.  —  4.  But  it  must  be  remembered, 
that  this  relief  was  only  then  payable,  if  the  heir  at  the  death  of  his  ancestor  had 
attained  his  full  age  of  one-anct-twenty  years.    Ibid. 

{k)  1.  Aids  were  originally  mere  benevolences  granted  by  the  tenant  to  his  lord,  io 
times  of  difficulty  and  distress;  but  in  process  of  time  they  irrew  to  be  considered  as  a 
matter  of  right,  and  not  of  discretion.  2  Com.  63.  —  2.  These  aids  were  prindpsJly 
three :  first,  to  ransom  the  lord's  person,  if  taken  prisoner ;  a  necessary  consequence 
of  the  feudal  attachment  and  fidelity;  insomuch,  that  the  neglect  of  doing  it,  wherever 
'  it  was  in  the  vassal's  power,  was,  by  the  strict  rigour  of  the  feodal  law,  an  absolute 
forfeiture  of  his  estate.  Ibid.  Feud.  1.  2.  t.  24.  —  3.  Secondly,  to  make  the  lord's 
eldest  son  a  kxuffht;  a  matter  that  was  formerly  attended  with  great  ceremony,  pomp, 
and  expense,  liiis  aid  could  not  be  demanded  till  the  heir  was  fifteen  years  old,  or 
capable  of  bearing  arms ;  the  intention  of  it  being  to  breed  up  the  eldest  son  and  heir 
apparent  of  the  seigniory,  to  deeds  of  arms  and  chivalry,  for  the  better  defence  of  the 
nation.  S  Com.  63.  2  Inst.  233.  —  4.  Thirdly,  to  marry  the  lord's  cddest  daiuhter, 
b^  giving  her  a  suitable  portion.  2  Com.  63.  —  5.  But,  besides  these  ancient  feudal 
aids,  the  tyranny  of  lords  by  degrees  enacted  more  and  more ;  as,  aids  to  piay  the  lords' 
debts,  and  aids  to  enable  him  to  pay  aids  6r  reliefs  to  his  superior  lord ;  fix>m  which  last, 
indeed,  the  king^s  tenants  m  c^nte  were,  from  the  nature  6f  their  tenure,  exdued,  as 
they  held  immediately  of  the  king,  who  had  no  superior,  9  Com.  64.  —  6.  To  prevent 
this  abuse.  King  John's  magna  charta  ordained,  that  no  aids  be  taken  by  the  king  with- 
out consent  parliament,  nor  in  any  wise  by  inferior  lords,  save  only  the  three  andeot 
ones  abovementioned.  Ibid. — 7.*This  provision,  however,  was  omitted  in  Henry  3.*s 
charter,  and  the  same  oppressions  were  continued  dll  the  25  £d.  1.,  when  the  statute 
called  eonfirmoHo  ekartarum  was  enacted;  which  in  tiiis  respect  revived  Ring  John's 
charter,  by  ordaining  that  none  but  the  antient  aids  should  be  taken.  Ibid. — 8.But  though 
the  species  of  aids  were  thus  restrained,  yet  the  quantity  of  each  aid  remained  arbitrary 
and  uncertain.  King  John's  charter,  indeed,  ordered,  that  all  aids  taken  by  inferior 
lords  should  be  reasonable ;  and  that  the  aids  taken  by  the  king  of  his  tenants  m  cmpite 
should  be  settled  by  parliament.  But  they  were  never  conmletelv  ascertained  and 
adJKisted  till  the  stat.  A^'estm.  l.,  3  Edw.  1.  c.  36.,  which  fixed  tne  aiiu  of  inferior  lords 


Kmght*s  service.  i.5S 

For  if  tenant  by  chivalry  dies,  his  heir  male  within  age,  his  lord 
shall  have  the  ward  (m)  of  the  heir  tUl  his  age  of  twenty*one  years  (n) : 


«tJW)f.,  or  the  supposed  twentieth  part  of  everv  knight's  fee,  for  making  the  eldest  son 
»  knight,  or  marrying  the  eldest  daughter ;  and  the  same  was  done  with  re«u-d  to  the 
king's  tenants  m  capUe  by  st.  25  Edw.  .5.  ell.  The  other  aid,  for  ransom  of  the  lord's 
person,  being  not  in  its  nature  capable  of  any  certainty,  was  therefore  never  ascertained. 
8Comi65.  , 

(f)  1.  Primer  teUin,  another  incident,  was  incident  only  to  the  king's  tenants  tn 
eaffue,  and  not  to  those  who  held  of  inferior  or  mesne  lords.    2  Com.  66,  —  2.  It  was 
a  right  which  the  knight  had,  when  any  of  his  tenants  m  capUe  died  sdsed  of  a  knight's 
fee,  to  receive  of  the  hdr,  provided  he  were  of  full  age,  one  whole  year's  profits  of 
the  lands,  if  they  were  in  immediate  possession ;  and  half  a  year's  profits,  if  the  lands 
were  in  reversion  expectant  on  an  estate  for  life.    Ibid.  —  s.  This  seems  to  be  little 
more  than  an  additional  relief;  but  grounded  upon  the  feodal  reason,  that  by  the 
antient  law  offends,  immediately  upon  the  death  of  a  vassal,  the  superior  was  entitled 
to  enter  and  take  seisin  or  possession  of  the  land,  by  way  of  protection  against 
intruders,  till  the  heir  appeared  to  claim  it,  and  receive  mvesfiture ;  and  for  the  time 
the  lord  so  held  it,  he  was  .entitled  to  tidse  the  profits;  and  unless  the  heir  claimed 
within  a  year  and  a  day,  it  was  by  the  strict  law  a  forfeiture.    This  practice,  however, 
seems  not  to  have  long  obtained  in  England,  if  ever,  with  regard  to  tenures  under  infe- 
rior lords;  but  as  to  the  king's  tenures  in  capUe,  tlas prima  teisina  was  expressly  de- 
clared, under  Henry  3.  and  Edw.  2.,  to  belong  to  the  kmg  by  prerogative,  in  contradis- 
tmction  to  other  lands.    And  the  king  was  entitled  to  enter  and  receive  the  whole 
profits  of  the  land,  till  livery  was  sued ;  which  suit,  being  commonly  within  a  year  and 
day  next  after  the  death  of  the  tenant,  therefore  the  king  used  to  take  at  an  average  the 
first-fruits,  that  is  to  say,  one  year's  profits  of  the  land.    And  this  afterwards  gave  a 
handle  to  the  popes,  who  claimed  to  be  feodal  lords  of  the  church,  to  claim  m  like 
inanner  from  every  clergyman  in  England  the  first  year's  profits  of  his  benefice,  byway 
of  primitite,  or  first-fruits.    2  Com.  67.  —  4.  Another  incident  of  knight-service,  was 
that  of  Jinet  of  alienation,  due  to  the  lord  whenever  the  tenant  had  occasion  to  make 
.over  his  land  to  another.    Ibid.  —  5.  This  depended  on  the  nature  of  the  feudal  con- 
n^tion ;  it  not  being  reasonable  nor  allowed,  that  a  feudatory  should  transfer  his  lord's 
gift  to  another,  and  substitute  a  new  tenant  to  do  the  service  in  his  own  stead,  without 
Ju^conscnt  of  the  lord ;  and,  as  the  feodal  obligation  was  considered  as  reciprocal,  the 
lord  also  could  not  alienate  his  seignory  without  the  consent  of  his  tenant,  which  con- 
sent of  his  wa&  called  an  attornment.   2  Com.  72.  —6.  With  us  in  England,  these  fines 
seem  only  to  have  been  exacted  from  the  king's  tenants  in  capite,  who  were  never  able 
to  aliene  without  a  licence;  but,  as  to  common  persons,  they  were  at  liberty  by  Magna 
Vharta,  and  the  statute  of  quia  emptores,  if  not  earlier,  to  aliene  the  whole  of  their  estate, 
to  be  holden  of  the  same  lord,  as  they  themselves  held  it  of  before.    But  the  king's 
tenants  in  capite,  not  being  included  under  the  general  words  of  these  statutes,  coiSd 
not  aliene  without  a  licence ;  for  if  they  did,  it  was  in  antient  strictness  an  absolute 
forfeiture  of  the  land,  though  some  have  imagined  otherwise.    But  this  severity  was 
mitigated  by  the  stat.  1  Edw.j.  c.  12.,  which  ordained,  that  in  such  case  the  lands 
should  not  be  forfeited,  but  a  reasonaUe  fine  be  paid  to  the  king.    Upon  which  statute 
it  was  settied,  that  oue-third  of  the  yearly  value  should  be  paid  for  a  licence  of  alien- 
ation ;  but,  if  the  tenant  presumed  to  aliene  without  a  licence,  a  fiill  year's  value  should 
be  paid.    2  Com.  72.  —  7.  The  last  incident  to  tenure  in  chivalry  was  escheat,  which 
18  the  determination  of  the  tenure,  or  dissolution  of  the  mutual  bond  between  the  lord 
and  tenant,  from  the  extinction  of  the  blood  of  the  latter  by  either  natural  or  civil 
means ;  if  he  died  without  heirs  of  hii  blood,  or  if  his  blood  was  corrupted  and  stained 
by  commission  of  treason  or  felony ;  whereby  every  inheritable  quahty  was  entirdy 
Upttedout  and  abolished.    In  such  cases  the  land  escheated,  or  fell  back,  to  the  lord 
of  the  fee;  that  is,  the  tenure  was  determined  by  breach  of  the  original  condition, 
expressed  or  implied  in  the  feudal  donation.   In  the  one  case,  there  were  no  heirs  sub- 
sisting of  the  blood  of  the  first  feudatory  or  purchaser,  to  which  heirs  alone  the  grant  of 
the  feud  extended ;  in  the  other,  the  tenant,  by  perpetrating  an  atrocious  crime,  shewed 
that  he  was  no  lon^  to  be  trusted  as  a  vassal,  having  forgotten  his  duty  as  a  subject ; 
and  therefore  forfeited  his  feud,  which  he  hdd  under  the  implied  condition  that  he 
should  not  be  a  traitor  or  a  felon.    The  consequence  of  which  m  botii  cases  was,  that 
the  gift,  being  determined,  resulted  back  to  the  lord  who  gave  it.    2  Com.  73. 
(m)  This  wardship  consisted  in  having  the  cuftpdy  of  the  body  and  lands  of  such 
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and  if  die  har  be  female  he  shall  have  the  ward  of  her  till  her  age  of 
fourteen,  (o)  And  by  the  st  W.  1.  22.  till  her  age  of  sixteen  years  (p); 
and  if  such  heir  be  not  married,  the  lord  shall  have  the  marriage  (9^} 
also  of  such  heir  male  or  female.     Lit.  S.  103. 

If 

heir,  without  any  account  of  the  profits,  till  the  age  of  twenty-one  in  males,  and  sixteen 
in  females.    2  Com.  67. 

(n)  For  until  that  age,  the  heir-male  was  supposed  to  be  unable  to  perform  knight 
service.    2  Com.  67, 

(0)  Who  was  supposed  capable  at  fourteen  to  marry,  and  then  her  husband  might 
perform  the  service.     2  Com.  67. 

{^p)  1.  When  the  male-heir  arrived  to  the  age  of  twenty-one,  or  the  heir-female  to 
that  of  sixteen,  they  m^ht  sue  out  .their  liveiy  or  ouMterUe-^mmn ;  that  is,  the  delireiy 
of  their  lands  out  of  their  guardians'  hands.  2  Com.  68.  Co.  Litt.  76. —  2.  For  this 
they  were  obliged  to  pay  a  fine,  namely,  half  a  year's  profits  of  the  land ;  though  diis 
seems  expressly  contrary  to  Magna  Charta.  2  Com.  68.  —  5.  However,  in  consideration 
of  their  lands  having  been  so  long  in  ward,  they  were  excused  aU  reliefs,  and  the  kins't 
tenants  also  all  primer  seinns.  Id.  Co.  Litt.  77.  —  4.  In  order  to  ascertain  the  profits 
that  arose  to  the  crown  by  these  fruits  of  tenure,  and  to  grant  the  heir  his  livery,  tibe 
itinerant  justices,  or  justices  in  eyre,  had  it  formerly  in  chai^  to  make  inquisition  con- 
cerning them  by  a  jury  of  the  county,  commonly  called  an  inqtdivtio  pott  mortem  ;  which ' 
was  instituted  to  inquire  (at  the  death  of  any  man  of  fortune)  the  value  of  his  estate, 
the  tenure  by  which  it  was  holden,  and  who,  and  of  what  age  his  heir  was ;  thereby 
to  ascertain  tne  relief  and  value  of  the  primer  seisin,  or  the  waraship  and  lively  accruing 
to  the  king  thereupon.  A  manner  of  proceeding  that  came,  in  process  of  tune,  to  be 
greatly  abused,  and' at  length  an  intolerable  grievance;  it  b^ne  one  of  the  principal 
accusations  against  Empson  and  Dudley,  the  wicked  engines  of  Henry  7.,  that  by  colour 
of  false  inquisition,  they  compelled  many  persons  to  sue  out  livery  from  the  crown,  who 
by  no  means  were  tenants  thereunto.  2  Com.  69.  4  Inst.  198.  —  4.  And,  afterwards, 
a  court  of  wards  and  liveries  was  erected,  for  conducting  the  same  inquiries  in  a  more 
solemn  and  le^t  manner.    2  Com.  69.    St.  32  H.  8.  c.  46. 

{q)  1.  Marriage  {marita^tumy  as  contradistinguished  from  watrinionivm)  in  its  feodal 
sense,  signifies  the  power  which  the  lord  or  guardian  in  chivalry  had  of  disposinff  of  his 
infant  ward  in  matrimony.  For  while  the  infant  was  in  ward,  the  guardian  had  the 
power  of  tendering  him  or  her  a  suitable  match,  without  disparagement  or  inequality ; 
which  if  the  infants  refiised,  they  forfeited  the  value  of  the  marriage,  valorem  maritagu^ 
to  their  guardian ;  that  is,  so  much  as  a  jury  would  assess,  or  any  one  would  bond  fide 
give  to  the  guardian  for  such  an  alliance ;  and  if  the  infants  married  themselves  without 
the  guardian's  conseilt,  they  forfeited  double  the  value,  dupiicem  vaiorem  maritaffL 
2  Com.  70.  -^  2.  Tliis  seems  to  have  been  one  of  the  greatest  hardships  of  our  ancient 
tenures.  There  are,  indeed,  substantial  reasons  why  die  lord  should  have  the  restraint 
and  controul  of  the  ward's  marriage,  especially  of  his  female  ward;  because  of  their 
tender  years,  and  the  danger  of  such  female  ward's  intermarrying  with  the  lord's 
enemy.  But  no  tolerable  pretence  can  be  assigned  why  the  lord  should  have  the  sale 
or  value  of  the  marriage.  2  Com.  7.  Bract.  1.  2.  c.  37.  s.  6.  —  5.  Nor,  indeed,  is  the 
claim  of  strictly  feodaf  original ;  the  most  probable  account  of  it  seeming  to  be  this ; 
that,  by  the  custom  of  Normandy,  the  lorcrs  consent  was  necessary  to  the  marriage  of 
his  female  ward ;  which  was  introduced  into  England,  together  with  the  rest  of  the 
Norman  doctrine  of  feuds ;  and  it  is  likely  that  the  lords  usually  took  money  for  such 
their  consent,  since,  in  the  charter  of  Henry  1st.,  he  engages  for  the  future  to  take 
nothing  for  his  consent ;  which  -also  he  promises  in  genend  to  give,  provided  such 
female  ward  were  not  married  to  his  enemy.  But' this,  among  other  t)eneficial  parts  of 
that  charter,  being  disregarded,  and  ^ardians  still  continuing  to  dispose  of  their  wards 
in  a  very  arbitrary  unequal  manner,  it  was  provided  by  King  John's  great  charter,  that 
heirs  should  be  married  without  ^spara^ement,  the  next  of  kin  having  previous  notice 
of  the  contract ;  or,  as  it  was  expressed  m  the  first  draught  of  that  charter,  ita  mantem- 
tur  ne  disparageniur,  et  per  connlium  propinquorum  de  coruangumtate  tud.  But  these 
provisions  in  behalf  of  the  relations  were  omitted  in  the  charter  of  Henry  5.,  wherem 
the  clause  stands  merely  thus,  heeredet  maritentur  ahtgue  ditparagatume :  meaning, 
certainly,  by  h<eredes,  heirs-fem^e,  as  there  are  no  traces  before  this  to  be  fbund  of  the 
lord's  •churning  the  marriage  of  heirs-male;  and,  as  Glanville  expressly  confines  it,  to 
heirs-female.  But  the  king  and  his  great  lords  thenceforwatxl  took  a  handle  from  the 
ambiguity  of  this  expression  to  claim  uiem  bothj  nveni  maicvkistwefeeminaf  as  Bracton, 
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If  the  heir  male  be  of  full  age,  or  the  female  of  the  age  of  fourteen, 
at  the  dei^th  of  the  ancestor,  they  shall  not  be  in  ward,  but  shall  pay 
relief  to  the  lord.     Lit  S.  109. 

By  the  st.  32  H.  8.  1.  and  34  H.  8.  5.  He  which  holdeth  lands  by 
knight's  service  may,  by  act  executed  in  his  life-time,  or  by  his  last  will 
in  writing,  dispose  of  two  parts  thereof.  But  the  lord's  wardship  of 
the  third  part  is  saved.     (Vide  Co.  L.  76.  a.) 

By  the  st  of  Marlb.  6.  If  a  father  enfeoff  his  son,  the  lord  shall 
not  lose  his  wardship.     2  Inst.  109. 

So,  if  the  grandfather,  after  the  death  of  the  father,  enfeoff  his  son, 
or  any  descendant  in  a  right  line.     2  Cro.  157. 

Or,  if  the  father  was  luive,  but  dies  in  the  life  of  the  grandfather* 
2  Cro.  157. 

So,  if  there  be  a  term  for  years  to  pay  the  debts  of  the  father,  and 
he  grants  the  reversion  to  a  stranger.     R.  2  Cro.  157. 

Otherwise,  if  the  father  survive  the  grand&ther,  for  then  he  was  not 
heir.     2  Cro.  157. 

(G  3.)  Remedy  for  these  incidents. 

After  the  deatli  of  the  king's  tenant,  who  holds  in  capite  by  knight's 
service  or  socage,  or  who  holds  of  a  bishop  by  knight's  service,  when 
the  temporalties  are  in  the  king^s  hands,  &c.  ■  The  escheator  ex  officio^ 
or  upon  a  writ  of  diem  clausil  extremum,  within  the  year,  or  upon  a 
writ  of  mandamus  afterwards,  may  inquire  what  lands  the  tenant  had  at 
his  death,  and  of  what  value,  who  was  his  heir,  and  of  what  age. 
F.  N.  B.  252,  ^5Z.     Ley,  Livery,  20.     Vide  Guardian,  (H.  1.  &c.) 

An  inquisition  ex  officio  if  it  be  uncertain,  siiall  be  void ;  if  taken 
upon  the  writ  of  diem  clausit  exiremum^  and  it  is  defective,  there  shall 
be  a  melius  inquirendum.    F.  N.  B.  255. 

If  any  lands  are  omitted,  there  shall  be  a  writ  of  qweplura.  F.  N. 
B.  255.     Ley,  Livery,  20. 

So  the  heir  upon  the  death  of  his  ancestor  may  sue  a  special  com- 
mission to  inquire  ul  supray  which  shall  be  of  the  same  effect  as  an 
inquisition  upon  a  writ  of  diem  clausit  extremum.     F.  N.  B.  253.  D. 

If  the  escheator  die,  or  be  removed  after  the  writ  of  diem  clausit 
extremum  before  inquisition  taken,  there  shall  be  another  writ  of  the 
same  natiure  called,  datum  est  nobis  intelligi.     F.  N.  B.  253. 

If  after  inquisition  and  before  return,  it  shall  be  transmitted  by 
certiorari.     F.  N.  B.  253. 

If  the  heir  be  found  by  the  office,  within  age,  he  ought  to  have  an 
^etate probanda  before  livery.     Ley,  Livery,  21.     F.  N.  b.  253.  254. 

If  he  be  of  full  age,  and  so  found,  he  may  sue  livery  without  the  writ 
oi  atate  probanda.    Ley,  Livery,  20. 

Otherwise,  it  found  within  age,  though  in  truth  he  was  of  full  age. 
Ley,  Wards  and  Liveries,  27. 


more  than  once  expresses  it ;  and  also,  as  nothing  but  disparagement  was  restrained  by 
Magna  Charta,  they  thought  themselves  at  libert)r  to  make  all  other  advantages  that 
they  could.  And  afterwards  thb  right,  of  selling  the  ward  in  marriage,  or  else 
receiriog  the  price  or  value  of  it,  was  expressly  declared  by  the  statute  of  Merton. 
s  Com.  71. 

G  g  i  '    (O  I.)  Who 
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(G  4*)  Who  is  compellable  to  be  a  knight. 

Die  king  could  compel  a  man  that  had  an  inheritance  of  40/.  per 
annum,  to  be  a  knight,  or  that  he  should  be  fined.  2  Rol.  167. 1.  20. 45. 

So  every  one,  who  had  20/.  per  annum,  or  integrum  feodum  miUtis 
valens  20/.  per  annum.     2  Rol.  167. 1.  50.  168. 1.  S7* 

Though  it  was  land  of  socage  tenure.     2  Rol.  168. 1.  35. 

And  it  he  would  be  not  a  knight,  the  king  could  command  the  sheriff 
to  disti'ain  for  the  fine.    2  Rol.  167. 1. 41.  46. 

But  by  the  st  1  Ed.  2.  a  man,  who  had  20/.  per  annum  in  antient 
demesne  as  sokeman,  was  not  distrainable  to  be  a  knight*  2  Rol.  168* 
L27. 

And  now,  by  the  st.  16  Car.  1.  20.  no  person  shall  be  destrained,  or 
compelled,  &c.  to  take  on  him  the  order  of  knighthood,  or  suf!er  any 
fine,  trouble,  &c.    And  all  process,  &c.  for  that  mtent  shall  be  void. 

(H)  Socage. 

Tenure  by  socage  (r)  is,  {$)  where  a  man  holds  lands  by  fealty  and 
rent,  or  any  other  service,  not  being  knight's  service,  for  ^l  manner  of 
services.     Lit  S.  117. 

Or,  by  homage,  fealty,  and  rent;  for  homage  by  itself  does  not  make 

knight's  service.     Lit  S.  117. 

^— ^^— — '»~  1  ■     ■  III  I        ■ .,  .    ,  , 

(r)  1. 'Socage,  in  its  most  general  and  extensive  signification,  seems  to  denote  a 
tenure  by  any  certain  and  determinate  service.  2  Com.  79.  —  8.  And«  in  this  sense, 
it  is  by  oiir  ancient  writers  constantly  put  in  opposition  to  chivalry,  or  knight-«ervice^ 
where  the  render  was  precarious  and  uncertain.  Ibid.  —  3.  Thus  Bracton,  if  a  man 
holds  by  a  rent  in  money,  without  any  escuage  or  seijeanty,  **  idtentmautum  did  potest 
socagium  .-**  but  if  you  add  thereto  any  royal  service,  or  escuage  to  any,  the  smallest, 
amount,  *'  illud  did  potent  feodum  miUtare**  L.  2.  c.  16.  s.  9.  2  Com.  79.  —  4.  Soto 
the  author  of  Fleta ;  **  ex  donatiombuSf  servUia  mUitaria  vel  magna  setjantke  non  eoM- 
mentibuSf  oritur  nobis  quoddam  nomen  generate^  quod  est  socaguan.  L.  3.  c  14.  s.  9. 
2  Com.  79,  -7-  5.  Littleton  also  defined  it  to  be,  where  the  tenant  holds  his  tenement 
of  the  lord  by  any  certain  service,  in  lieu  of  idl  other  services;  so  that  they  be  not 
services  of  chlvaliy,  or  knight-«ervice.  S.  117.  2  Com.  79.  —  6.  And,  therefore^ 
afterwards  he  tells  us,  that  whatsoever  is  not  tenure  in  chivalry,  is  tenure  in  socage, 
c.  118. —  7.  In  like  manner,  as  it  is  defined  by  Findi,  a  tenure  to  be  done  out  of  war. 
L.  147.— -  8.  The  service  must  therefore  be  certain,  in  order  to  denominate  it^socage ; 
as  to  hold  by  fealty,  and  20s.  rent ;  or,  by  homage,  fealty,  and  20t.  rent;  or,  by  homage 
and  fealty  vdthout  rent ;  or,  by  fealty  and  certain  corporal  service,  as  plougfainff  the 
lord's  luid,  and  for  three  days;  or,  by  fealty  only  without  any  other  service:  tor  all 
these  are  tenures  in  socage.    Ijtu  s.  117, 1 18, 1 19. 

{s)  1.  Socage  is  of  two  sorts :  free-socage,  where  the  services  are  not  only  certain, 
but  nonourable ;  and  villein-socage,  where  the  services,  though  certain,  are  of  a  bas^ 
nature.  2  Com.  79.  —  2.  Such  as  hold  by  the  former  tenure,  are  called  in  Glanvil, 
and  other  subsequent  authors,  by  the  name  of  liberi  sokematmi,  or  tenants  in  fre^ 
socage.  '  Ibid.  —  3.  And  this,  both  in  the  nature  of  its  service,  and  the  fruits  and 
consequences  appertaining  thereto,  was  always  by  much  the  most  free  and  independent 
species  of  any.  And,  Uierefore,  Sir  William  Blackstone  assents  to  Mr.  Soiiuner*s 
etymology  of  the  word;  who  derives  it  firom  the  Saxon  appellation,  joc,  which  signifiet 
liberty  or  privily,  and^  being  Joined  to  a  usual  termination,  is  called  socage,  inLatin 
socagium;  signifying  thereby  a  free  or  privil^ed  tenure.  And  he  adds,  that  tins  etymo- 
logy seems  to  be  much  more  just  than  that  of  our  common  lawyers  in  general,  who 
denve  it  from  soca,  an  old  Latin  word,  denoting  (as  they  tell  us)  a  plough :  for  that  in 
ancient  time  this  socage  tenure  consisted  in  nothing  else  but  services  of  husbandry, 
which  the  tenant  was  bound  to  do  to  his  lord,  as  to  plough,  sow,  or  reap  for  him ; 
but  that  in  process  of  time,  this  service  was  changed  into  an  annual  rent  by  consent  of 
all  parties,  and  that,  in  memory  of  its  original,  it  still  retains  the  name  of  soctte  ar 
plough-service.  But  that  this  by  no  means  agrees  with  what  Littleton  himself  telli  ns, 
that  to  hold  by  fealty  only,  without  paying  any  rent,  is  tenure  in  focage;  for  here  b 
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plainly  no  commutation  for  plough^service.    Beudes,  even  sendees,  confessedly  of  a 
military  nature  and  original,  (as  escuage  itself,  whicb  while  it  remained  uncertain,  was 
equiralent  to  knight^ervice)  the  instant  they  were  reduced  to  a  certainty,  changed 
both  their  name  and  nature,  and  were  called  socage.    It  was  the  certainty,  therefore, 
that  denominated  it  a  socage  tenure ;  and  nothing  sure  could  be  a  greater  Hbertv  or 
DfiYilege,  than  to  have  the  service  ascertained,  and  not  left  to  the  arbitrary  calls  ox  the 
lord,  as  in  the  tenures  of  chivalry.    Wherefore,  also  Britton,  who  describes  socage 
tenure  under  the  nature  o^fratmkeferme^  tells  us,  that  they  are  *'  lands  and  tenements, 
whereof  the  nature  of  the  fee  is  changed  by  feoffment,  out  of  chivalry  for  certain 
yearly  services,  and,  in  respect  whereof,  neither  homage,  ward,  marriage,  nor  relief  can 
be  demanded."    Which  leads  also  to  another  observation,  that  if  socage  tenure  were 
of  such  base  and  servile  original,  it  is  hard  to  account  for  the  very  great  immunities, 
which  the  tenants  of  them  always  enjoyed;  so  highly  superior  to  those  of  the  tenants 
by  chivalry,  that  it  was  thought,  in  the  reigns  of  both  Edw.  1.  and  Cha.  2.,  a  point  of  the 
utmost  importance  and  value  to  the  tenants,  to  reduce  the  tenure  bv  knight-service  to 
fraunke  ferme^  or  tenure  by  socaee.    We  may,  therefore,  he  concludes,  fairly  side  in 
favour  of  Sommer*s  etymology,  and  the  liberal  extraction  of  the  tenure  in  free  socage, 
tt^nst  the  authority  even  of  Littleton  himself.    S  Com.  80,  81.  •—  4.  It  seems  probable 
that  the  socage  tenures  were  the  relics  of  Saxon  liberty ;  retained  by  such  persons  as  had 
neither  forfeited  them  to  the  kin^  nor  been  obliged  to  exchange  their  tenure,  for  the 
more  honourable,  as  it  was  called,  but,  at  the  same  time,  more  burthensome,  tenure  of 
knight-service.    Thb  is  peculiarly  remarkable  in  the  tenure  which  prevails  in  Kent, 
cal^d  gavelkind,  which  is  generally  acknowledged' to  be  a  species  ot  soc^e  tenure; 
the  preservation  whereof  inviolate  from'  the  innovations  of  the  Norman  Conqueror, 
is  a  tact  universally  known.    And  those  who  thus  preserved  their  liberties  were  said 
to  hold  in  free  and  common  socage.      2  Com.  81.  —  5.  As,  therefore,  the  grand 
criterion  and  distinguishing  mark  of  this  species  of  tenure,  are  the  havii^  its  renders 
or  services  ascertained,  it  will  include  under  it  all  other  methods  of  holdmg  free  lands 
by  certain  and  invariable  rents  and  duties ;  and,  in  particular,  petit  seijeanty,  tenure  in 
burgage,  and  gavelkind.    2  Com.  81.  —  6.  By  the  stat.  12  Car.  2.,  grand  seijeanty 
is  not  itself  totally  abolished,  but  only  the  slamh  appendages  belon^ng  to  it ;  for  the 
honorary  services,  (such  as  carrying  the  king's  sword  or  banner,  officiating  as  his  butler, 
carver,  &c  at  the  coronation,)  are  still  reserved.    Now,  petit  serjeanty  bears  a  great 
resemblance  to  grand  seijeanty ;  for  as  one  is  a  personal  service,  so  the  other  is  a  rent 
or  render,  both  tendii^  to  some  purpose  relative  to  the  king's  person.    Petit  serjeanty, 
as  defined  by  Littleton,  consists  m  holding  lands  of  the  king,  by  the  service  of  rendering 
to  him  annuaUy  some  small  implement  of  war,  as  a  bow,  a  sword,  a  lance,  an  arrow,  or 
the  like.    This,  he  says,  is  but  socage  in  effect ;  for  it  is  no  personal  service,  but  a  cer- 
tain rent ;  and,  we  may  add,  it  is  clearly  no  predial  service,  or  service  of  the  plough, 
but,  in  all  respects,  libcrum  et  commune  locagium;  only,  being  held  of  the  king,  it  is  by 
way  of  eminence  cfignified  with  the  title  of  parvum  lertfiiium  regis^  or  petit  serjeanty. 
And  Magna  Charta  respects  it  in  this  light,  wlien  it  enacts,  that  no  wardsnip  of  the  lands 
or  body  shall  be  claimed  by  the  king  in  virtue  of  a  tenure  by  petit  seijeanty.    2  Com. 
82.  *-  7.  However  this  may  be,  the  tokens  of  their  feudal  original  will  evidently  appear 
from  a  short  comparison  of  the  incidents  and  consequences  of  socage  tenure,  vdth 
those  of  tenure  in  chivalry ;  remarking  their  agreement  or  difierence  as  we  go  along. 
2  Com.  1 6.  —  8.  1*.  In  the  first  place,  then,  both  were  held  of  the  superior  lords ;  of  the 
kin2,  as  lord  paramount,  and  sometimes  of  a  subject  of  mesne  lord  between  the  king 
andthe  tenant.    Ibid  —  9.  2*.  Both  were  subject  to  the  feodal  return,  render,  rent, 
or  service  of  some  sort  or  other,  which  arose  from  a  supposition  of  an  orisinal  grant 
from  the  lord  to  the  tenant.    In  the  military  tenure,  or  more  proper  feud,  this  was 
from  its  nature  uncertain ;  in  socase,  which  was  a  feud  of  the  improper  kind,  it  was 
certain,  fixed,  and  determinate,  (thou^,  perhaps,  nothing  more  than  We  fealty,)  and 
so  continues  to  this  day.    Ibid.  —  10.  ^\  Both  were,  from  their  constitution,  univer« 
salljr  subject  (over  and  above  all  other  renders)  to  the  oath  of  fealty,  or  mutual  bond  of 
obh^tion  between  the  lord  and  tenant.    Which  oath  of  fealty  usually  draws  afber 
It  smt  to  the  lord's  court.    And  this  oath  every  lord,  of  whom  tenements  are  holden  at 
this  day,  may  and  ou^ht  to  call  upon  his  tenants  to  take  in  his  court  baron ;  if  it  be 
only  (or  the  reason  given  by  Littleton,  that  if  it  be  neglected,  it  will,  by  lone  continu- 
ance of  time,  grow  out  of  memory  (as,  doubtless,  it  frequently  has)  whether  the  land  be 
holden  of  the  lord  or  not ;  and  so  he  may  lose  his  sei^ory,  and  the  profit  which  may 
accrue  to  him  by  escheats  and  other  contingencies.  Ibid. —  1 1. 4^  The  tenure  in  socage 
was  subject,  of  common  right,'  to  aids  for  knuhtihg  the  son  and  marrying  the  eldest 
daughter ;  which  were  fixed  by  the  statute  Westm.  1.  c  56.  at  20t,  for  every  20/.  pear 
annum  so  held,  as  in  knight-service.    These  aids,  as  in  tenure  by  chivalry,  were  ongi- 
nally  mere  benevolences,  though  afterwards  dumed  as  matter  of  right|  but  were  all 
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dioluhed  by  the  «tatate  IS  Car.  s.  9  Com.  87. — 19.  5^  Rciicf  ii  due  upon  locage 
tenure,  as  well  as  upon  tenure  in  chhralry ;  but  the  manner  of  taking  it  is  very  diiXerent. 
The  relief  of  a  knight  fee  was  5/.,  or  one  quarter  of  the  supposed  value  of  the  land  ; 
but  a  soca^  of  rehef  is  one  year's  rent  or  render,  payable  bv  the  tenant  to'  the  lord,  be 
the  same  either  great  or  small ;  and,  therefore,  Bracton  will  not  allow  this  to  be  pro- 
perly a  relief,  but  queedam  pr<ettatio  loco  reUvu  m  recoputionem  domhiL  So  too  the  stat. 
98  £dw.  1.  c.  1.  declares,  that  a  free  sokeman  shall  g^ve  no  relief;  but  shall  double 
his  rent  after  the  death  of  his  ancestor,  according  to  that  which  he  hath  u^  Co 
pay  his  lord,  and  shall  not  be  grieved  above  measure.  Reliefii  in  knight-«ervice  were 
only  payable,  if  the  heir  at  the  death  of  his  ancestor  was  of  full  ase :  but  in  soca^ 
they  were  due,  even  though  the  heir  was  under  age,  because  the  lord  has  no  wardship 
over  him.  The  statute  of  Charles  9.  reserves  the  reliefs  incident  to  soca^ 
tenures;  and  therefore,  wherever  lands  in  fee-«imple  are  holden  by  a  rent,  relief  is  still 
due  of  common  ri^ht  upon  the  death  of  the  tenant.  Ilnd. —  13.  6*.  Primer  ieitm  was 
incident  to  the  king's  socage  tenants  m  ^pUe^  as  well  as  to  those  by  knight<4er- 
vice.  But  tenancy  m  capUe  as  well  as  primer  seintu,  are  also,  among  the  other  feudal 
burthens,  entirely  abolished  by  the  statute.  Ibid.  — 14.  7^  Wardship  is  also  incident 
to  tenure  in  socage ;  but  of  a  nature  very  difierent  from  that  incident  to  knight- 
service.  For  if  the  inheritance  descend  to  an  infant  under  fourteen,  the  wardship  of. 
him  does  not,  nor  never  did,  belong  to  the  lord  of  the  fee ;  because,  in  this  tenure 
no  military  or  other  personal  service  being  reauired,  there  was  no  occasion  for  the 
lord  to  tfuce  the  profits,  in  order  to  provioe  a  proper  substitute  for  his  in&nt 
tenant :  but  his  nearest  relation  (to  whom  the  inheritance  cannot  descend)  shall  be  his 
guardian  in  socage,  and  have  the  custody  of  his  land  and  body  till  he  arrives  at  the 
age  of  fourteen.  The  guardian  must  be  such  a  one,  to  whom  the  inheritance  by  no 
possibility  can  descend ;  as  was  fully  explained,  together  with  the  reasons  for  it,  in  the 
former  book  of  these  commentaries.  At  fourteen  this  wardship  in  socage  ceases ;  and 
the  heir  may  oust  the  guardian,  and  call  him  to  account  for  the  rents  and  profits :  for 
at  this  a^e  the  law  supposes  him  ci^Nible  of  choosing  a  guardian  for  himself.  It 
was  in  this  particular,  of^wardship,  as  idso  in  that  of  marriage,  and  in  the  certunty  of 
render  or  service,  that  the  socage  tenures,  had  so  much  the  advantage  of  the  militanr 
ones.  But  as  the  wardship  ceased  at  fourteen,  there  was  this  disadvantage  attend- 
ing it ;  that  young  heirs,  being  left  at  so  tender  an  age  to  choose  their  own  suardians  till 
twen^-one,  they  might  make  an  improvident  choice.  Therefore,  when  aJmost  all  the 
lands  m  the  kingdom  were  turned  into  socage  tenures,  the  same  stat.  19  Car.  9.  c  94. 
enacted,  that  it  should  be  in  the  power  of  any  father  by  will,  to  appoint  a  guar- 
dian, till  hia  child  should  attain  the  age  of  twenty-one  And,  if  no  such  sppointment  be 
made,  the  court  of  chancei^  will  frequently  interpose,  and  name  a  guardian,  to  prevent 
an  infant  heir  from  improvidently  exposing  himself  to  ruin.  9  Com.  88.  —  15.  8*.  Mar- 
riage, or  the  vaior  mort^ogit,  was  not  m  socage  tenure  any  perquisite  or  advantage  to  the 
guardian,  but  rather  the  reverse.  For,  if  the  guardian  married  his  ward  under  the  age 
of  fourteen,  he  was  bound  to  account  to  the  ward  for  the  value  of  the  marriage,  even 
though  he .  took  nothing  for  it,  unless  he  married  him  to  advantage.  For  the  law, 
in  favour  of  infants,  is  afways  jealous  of  guardians,  and  therefore  in  this  case  it  made 
them  account,  not  only  for  what  they  lUd,  but  also  for  what  they  might,  receive  on  the 
infimt's  behalf;  lest  by  some  eoUusion  the  guardian  should  have  received  the  value, 
and  not  brought  it  to  account:  but,  the  statute  having  destroyed  all  values  of 
marriages,  this  doctrine  of  course  hath  ceased  with  them.  At  fourteen  years  of  iwe 
the  ward  might  have  disposed  of  himself  in  marriage,  without  any  consent  of  ms 
guardian,  till  the  late  act  for  preventing  clandestine  marriages.  These  doctrines  of 
wardship  and  marriage  in  socage  tenure  were  so  diametrically  opposite  to  those  in 
knight-senrice,  apd  so  entirely  agree  with  those  parts  of  Edward's  laws  that  were  re- 
stored by  Heniy  the  first's  charter,  as  mig^t  alone  convince  us  that  socage  was  of  a 
hi^er  origmal  than  the  Norman  conquest.  9  Com.  89. — 16.  9".  Fines  for  alien- 
ation were,  I  apprdiend,  due  for  lands  holden  of  the  king  in  capUe  by  socage  tenure,  as 
well  asin  case  oitenure  by  knight-service:  for  the  statutes  that  reUte  to  this  point, 
and  Sir  Edward  Coke's  comment  on  them,  speak  generally  of  all  tenants  m  eapUe, 
without  making  any  distinction :  thou^  now  all  fines  for  alienation  are  demolished 
by  the  statute  of  Car.  9.  Ibid. —  17.  10*.  Espheats  ate  equali)r  incident  to  tenure 
in  socage,  as  th^  were  to  tenure  by  knight-service;  exc^t  only  in  gavelkind  landi^ 
which  are  (as.  is  before  mentioned)  subject  to  no  esdieats  lor  felon^r,  though  they  are  es- 
cheats for  want  of  hem.  Ibid.  — 18.  Under  ^ese  two  grand  flpedes  of  tenure,  almost 
all  the  free  lands  of  the  kingdom  were  holden  tOl  the  restoration  in  1660,  when  the 
former  was  abolished  and  sunk  into  the  latter:  so  that  lands  of  both  sorts  are  now 
hplded  by  the  one  univerBal  tenure  of  fi:^  and  common  lodiige. 
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HONOUR. 

(A)  l^onour,  toliat  ^sXL  bt.  , 

An  hoBour  (a)  ought  to  consist  of  lands,  liberties,  and  franchises* 
1  BuL  1 97.     2  Rol.  72. 1. 48. 

And  it  19  the  most  noble  seigniory.     Co.  L.  108.  a. 

So  one  or  more  manors  may  be  parcel  of  an  honour.  2  Rol.  72. 
1.  45.     Vide  Grant,  (E  4.) 

So  a  forest  may  be  appendant  to  it     2  RoL  78. 1. 3. 

An  honour  originally  shall  be  created  by  the  king.     Co.  L.  108.  a« 

Every  honour  must  be  holden  of  the  king.     R.  1  Bui.  195. 

And  if  it  be  assigned,  or  granted  over  to  anotlivr,  it  shall  not  be 
holden  of  a  subject.     R.  1  BuL  195. 

For  it  may  be  granted  by  the  king  to  a  subject.     Co.  L.  108.  a^ 

A  man  may  claun  an  honour  by  grant,  or  by  prescription.  R.  1  BuL 
195. 

But  the  king  at  this  day  cannot  make  an  honour  by  grant,  without 
an  act  of  parliament.     R.  1  Bui.  196.     Co.  L.  108.  a. 

There  are  within  the  realm  eighty  honours,  viz.  the  honour  of  Aquila, 
Arundel,  Abergavenny,  Boloine,  Berkhamsted,  Beaulieu,  Barnard's 
Castle,  BuUingbroke,  Barstable,  B^nonia,  Brecknock,  Brember,  Bed* 
ford,  dare,  Crovecure,  Clun,  Christchurch,  Cockermouth,  Cormayls, 
Candicut,  Carisbrook,  Clifford-castle,  Chester,  Carmarthen,  and  Car- 
digan, Dudley,  and  Dover-castle,  Eye,  and  Egremond. 

The  honour  of  East  and  West  Greenwich,  Glocester,  Grentmesnily 
Gower,  Hi^anet,  Huntingdon,  Heveningham,  Hawenden-castle,  Hert<- 
ford,  and  Halton,  Lancaster,  Lincoln,  Leicester,  Lovetot,  Hinckly, 
and  Kington,  and  Folkingham. 

The  honour  of  Montgomery,  Mowbray,  Middlebam,  and  Maidstonet 
Nottingham,  Newelhn,  Oakhampton,  and  Oxford. 

The  honour  of  Plimpton,  Peverel,  Pickering,  Raleigh,  Rictnrd's 
Castle,  Skipton,  Stafford,  Strigal,  Tickhil,  Tremanton,  Totness,  Theony, 
Tamworth. 

The  honour   of  V^igmore^    Wallingford,    Windsor,    Wonngmy 

•  -----  ^ 

(«)  In  the  eariy  times  of  our  legal  constitutioiiy  the  king^e  greater  barons,  ^ho  had 
a  large  extent  of  territoiy  heid  under  the  crown,  pfanted  out  frequently  laialler  manon 
to  inlerior  persons  to  be  held  of  themselves ;  which  do  therefore  now  continue  to  be 
held  nnder  n  superior  lord,  who  is  called,  in  sudi  cases  the  lord  pafamount  ovef  • 
all  these  manors ;  and  his  seigniory  is  frequently  termed  an  k&novr  not  a  mtmor^  *>iM*v 
ctallvifit  hath  belonged  to  an  ancient  feodal  b^ron,  or  hath  bete  at  any  time  in  i^' 
hands  of  the  crown,    s  Com.  91.  «•  '•  -  .'  ,      < 

Whir. 
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Whirwdton,  Werk,  Whitchurch,  and  Warwick,  WeWey,  and  Tat- 
bury.  (i) 

So,  by  the  st.  38  H.  8,  37,  38.     Ampthill,  and  Graflon. 

By  the  st  37  H.  8.  18.  Westminster,  Kingston  on  Hull,  St  Osytb, 
and  Donnington  Castle. 

Vide  Dignity —  Prserogative,  (D  31.) 


HOSPITAL. 
(A)  ^OSpital0.  infra.  ' 

(B)  mbat  are  tii00olt)eti,  am  gitien  to  tlie  kins,  p*  462. 

(C)  mhat  not  p.  462. 

(A)  ^osfiital^. 

Hospitals  (a)  are  aggregate,  in  which  the  master,  or  warden  and  his 
brethren  have  the  estate  of  inheritance;  or  sole,  in  which  the  master, 
&c.  only  has  the  estate  in  him,  and  the  brethren,  or  sisters,  having  col- 
lege^ and  conmioa  seal  in  them,  must  consent,  (b)  or  the  master  alone 
hi^  the  estate  not  having  college,  or  common  seal.     Co.  L.  343.  a.  (c) 

So  hospitals  are  eligible,  donative,  or  presentative.     Co.  L.  342.  a. 

The  master  of  an  hospital,  who  has  college,  and  common  seal,  may 
have  a  writ  of  right ;  for  the  right,  and  inheritance  is  in  him.  Co.  L. 
341.  b. 

SBy  the  st.  31  H.  8.  5.  Hampton  Court. 
Lay  corporations  are  divided  into  two  classes ;  eleemosynary  and  civil :  eleemo- 
svnary  corporations  are  such  as  are  constituted  for  the  perpetual  distribution  of  the 
nee  alms,  or  bounty  of  the  founder  of  them,  to  such  persons  as  he  has  directed. 
These  are  of  two  general  descriptions :  hotpUals  for  the  maintenance  and  relief  of  poor 
and  impotent  persons;  and  coUeaet  for  the  promotion  of  learning,  and  the  support  of 
persons  engaged  in  literary  pursmts,  of  whicn  the  greater  number  are  within  tne  uni- 
versities, and  form  component  parts  of  these  larger  corporations;  and  others  are  out  of 
the  universities,  and  not  necessarily  connected  with  them.  1  Kyd.  26.  1  Blk.  Com.  471. 
—  2. 

(fi)  Between  such  hospitals  as  these,  and  coUeges,  dther  in  the  universities  or  out  of 
them,  there  is  no  difference  in  legal  consideration ;  the  difierence  is  only  in  degree ;  for 
where  in  an  hospital,  the  master  and  poor  are  incorporated,  it  is  a  coUcige,  naving  a 
common  seal  by  which  it  acts,  although  it  have  not  the  name  of  a  college.  Skin.  484. 
2  T.  R.  353. 

.  (c)  1.  Which,  however,  cannot  properly  be  considered  as  corporations,  the  master 
or  warden  being  merely  a  trustee  for  the  house.  1  Kyd.  26.  —  2.  There  are  other 
hospitals,  where  the  poor  who  are  the  objects  of  the  founder's  bounty,  are  not 
themselves  incorporated,  but  the  corporate  succession  is  vested  in  trustees  under 
various  denominations,  who,  of  course,  have  no  beneficial  interest,  but  are  only  emplo]^- 
ed  as  instruments  to  effectuate  the  purposes  of  the  institution ;  of  this  description  is 
Sutton's  hospital,  and  most  other  hospitals  of  modem  creation ;  but  these,  says  lord 
Coke,  are  not  legal  hoq)itals.  10  Hep.  1.  31.  3S.  1  Kyd.  27.  —  3.  There  are  also 
many  other  corporations,  resemblins  hospitals  of  this  last  description,  which  are  nei- 
ther colleges  nor  hospitals,  but  whicn  may  be  classed  under  the  head  of  eleemosynaiy 
corporations,  as  their  object  is,  by  means  of  trustees  incorporated,  to  cany  into  execu^ 
tion  some  public  charity;  such  as  the  corporation  of  queen  Anne's  bounty;  and  such  , 
are  manv  coroorations  of  trustees  for  the  education  of  children  at  free  sclioolsi  and 
many  others  for  various  puqioses.    l  Kyd.  27. 
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If  he  has  no  college,  or  common  sea],  he  may  have  a  juris  utrtan. 
Co.  L.  S42.  a.  (d) 

(B)  ssgat 


{d^  1.  In  consequence  of  the  dissolution  of  the  monasteries  and  other  •  reli^ous 
houses,  the  poor,  mo  had  derived  a  very  considerable  part  of  their  subsistence  from 
them,  became  a  burthen  to  the  public,  and  the  legislature  found  it  necessary  to  en- 
courage such  as  should  be  charitably  disposed,  to  appropriate  part  of  their  wealth  to 
charitable  purposes,  and  in  the  55th  of  Elizabeth  it  was  enacted,  that  it  should  be  law- 
ful for  every  person;  for  and  during  the  space  of  twenty  years  then  next  ensuing, 
to  make  feoffiuents,  grants,  or  any  other  assurances,  or  by  last  will  in  writing,  to  give 
and  bequeath  in  fee-simple,  as  well  to  the  use  of  the  poor,  as  for  the  provision,  sustenta- 
tion,  or  maintenance  of  any  house  of  correction,  or  abiding  houses,  or  of  any  stocks  or 
stores,  all  or  any  part  of  such  of  his  lands,  tenements,  and  hereditaments,  and  in  such 
manner  and  form  as  he  might  have  done  by  a  former  statute  of  SS  H.  8.  c.  12.  revived 
by  the  present,  35  Eliz.  c.  7.  s.  27.    1  Kyd.  57.  —  2.  But  the  charges  of  incorpora- 
tion, and  of  the  licence  of  mortmain,  which  was  necessary  to  carry  into  efiect  the 
purposes  of  this  act,  having,  by  some  means  or  other,  become  so  great  as  to  discourage 
many  firom  undertaking  these  pious  and  charitable  works,  it  was  thought  necessary,  by 
an  act  of  parliament,  to  dispense,  in  certain  cases,  with  the  licence  of  incorporation 
and  mortmain,  and  to  enable  the  founder  to  do  the  whole  by  his  own  act,  witnout  the 
immecfiate  assent  of  the  king  to  every  particular  foundation ;   and  it  was  therefore 
enacted,  that  all  and  every  person  or  persons,  seised  of  an  estate  in  fee-simple,  their 
heirs,  executors,  and  assigns,  at  his  or  their  will  and  pleasure,  shall  have  full  power, 
strength,  licence,  and  lawful  authority,  at  an^  time  dunng  the  space  of  twenty  years 
then  next  ensuing,  by  deed  enrolled  m  the  hi^h  court  of  chancery,  to  erect,  found,  and 
establish,  one  or  more  hospitals,  jnaUoju  de  DteUf  abiding  places,  or  houses  of  correction, 
at  his  or  their  will  and  pleasure,  as  well  as  for  the  finding  sustentation,  and  relief  of 
the  maimed,  poor,  needy,  or  impotent  people,  as  to  set  the  poor  to  work,  to  have  con- 
tinuance for  ever,  and  from  time  to  time  to  place  therein  such  head  and  members,  and 
such  number  of  poor,  as  to  him,  his  heirs  and  assigns  should  seem  convenient ;  and  that 
the  same  hospitals  or  houses  so  founded,  should  be  incorporated,  and  have  per- 
petual succession  for  ever,  in  fact,  deed,  and  name;  and  of  such  head,  memberr,  and 
numbers  of  poor,  needy,  maimed,  or  impotent  people  as  should  be  i^ipointed,  assigned 
limited,  or  named  by  the  founder  or  founders,  his  or  their  heirs,  executors,  or  assigns^ 
bv  anv  such   deed  inrolled ;  and  that  such  hospital,  Arc,  and  the  persons  therein 
placed,  should  be  incorporated,  named,  and  callea  by  such  name  as  the  said  founder, 
&C.,  should  so  limit,  &c.,  and  that  the  same  hospital,  Sec,  so  incorporated  and  named, 
should  be  a  body  politic  and  corporate,  and  should  by  that  name  of  incorporation  have 
fbll  power,  authonty,  and  lawful  capacity,  and  ability  to  purchase,  take,  nold,  receive, 
enjoy,  and  have,  to  them  and  to  their  Successors  for  ever,  as  well  goods  and  chattels, 
as  manors,  lands,  tenements,  and  hereditaments,  being  freehold,  of  any  person  or 
persons  whatsoever,  so  that  the  same  should  not  exceed  Uieyeariy  value  of  200/.,  above 
all  charges  and  reprises,  to  any  one  such  hospital,  &c.  without  licence  or  writ  of  ad 
quod  dtmnum,  the  statute  of  mortmain,  or  any  other  statute  or  law  to  the  contrary 
notwithstanding ;  and  that  the  same  hospital,  &c.,  and  the  persons  so  incorporated,  &e., 
should  have  fuU  power  and  lawful  authority,  by  its  true  name  of  incorporation,  to  sue 
and  be  sued,  implead  and  be  impleaded,  to  answer  and  be  answered,  in  all  courts  of 
the  realm,  as  well  temporal  as  spiritual,  in  all  manner  of  suits  whatever ;  and  that  the 
same   hospital,.  8tc.  should  have    and  enjoy   for    ever   such   a   common  seal  or 
scab  as  by  the  said  founder,  &c.  should  be,  in  writing,  under  his  or  their  hand  and 
seal  assigned,  &c.  whereby  die  same  corporation  should  or  might  sod  any  manner  of 
instrument  touching  the  same  ii^rporation,  and  the  lands,  tenements,  heSreditsments, 

•goods,  or  other  things  thereto  belongine,  or  in  any  wise  touching  or  ooncertiing  the 
same.  59  Eliz.  c.  5.  s.  l.  —  9.  Providea  that  no  person  within  age,  or  of  non-«ane 
memory,  or  women  covert  widiout  their  husbands,  should  have  power  by  this  act  to 

•  make  any  such  corporation  or  to  endow  the  same.  s.  3.  —  4.  And  provided,  that  no 
such  ho^ital,  &c.  snould  be  erected,  8tc,  by  force  of  this  act,  unless,  on  the  foundation 
or  erection  thereof,  the  same  were  endowed  for  ever  with  lands,  tenements,  or 
hereditaments,  of  the  clear  yearly  value  of  ten  pounds,  s.  4.  —  5.  Which  act  is  made 

perpetual  by  21  Jac.  1.  c.  1.  —  6.  In  construction  of  this  act,  the  words  *  all  and  every 

person  and  persons,'  are  held  to  extend  to  such  bodies  politic  and  corporate,  as  may 
alienate,  such  as  mayor  and  commonalty,  bailifis  ai)d  burgesses,  and  the  like ;  but  ncjt 

*x»  these  whose  power  of  alienation  is  restnuned  by  act  of  parliiunent.    %  Inst.  7S2.  — - 

7.  And 
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(B)  mbsit  are  Di00oIt)eD  anD  gitien  to  tbe  SUng. 

By  the  st.  27  H.  8.  28.  The  king  shall  have  and  enjoy  to  him  and 
his  heirs  for  ever  all  monasteries,  pnories,  and  other  religloas  houses^ 
not  having  in  lands,  &c.  above  the  clear  yearly  value  of  200/.  ai^  all 
manors,  granges,  meases,  &c.  belonging  to  them ;  and  also  all  mo- 
nasteries, abbeys,  and  priories,  which  within  one  year  before  were 
granted  to  him,  or  otherwise  suppressed  and  dissolved,  and  all  manors, 
&€•  belonging  to  them. 

Bf  the  St.  81  H.  8.  13.  The  king  shall  have  and  enjoy  to  him,  his 
heirs  and  successors  all  monasteries,  &c.  hospitals,  &c.  and  other  re- 
ligious and  ecclesiastical  houses  before  dissolved,  or  given  up,  or  there- 
after to  be  dissolved,  or  given  up. 

(C)  mhat  not 

But  no  lay  hospital  was  given  to  the  king  hj  these  statutes,  but  re- 
ligious aad  ecclesiastical  hospitals  only.     Co.  L.  342.  a. 

Though  after  foundation,  or  when  founded,  it  was  ordained  that  a 
priest  should  be  maintained  to  celebrate  divine  service,  or  to  pray  for 
the  soul  of  the  founder  or  others,  and  the  poor  of  the  hospital  to  join 
nith  him.     Co.  L.  342.  a. 

So»  by  the  st.  37  H.  8.  4.  No  hospital  was  given  to  the  king,  ex- 
cept whare  the  donor,  &c.  had  expelled  the  priests,  wardens,  &c.  be- 
^ ■* 

7.  And  the  manon,  lands,  tenements,  or  hereditaments  of  which  the  endowment  b 


made,  mutt  be  of  an  estate  in  fee-simole,  either  absolute,  conditional,  or  qualified; 

n''' 


they,  must  be  freehold ;  of  the  dear  veany  value  of  loL  or  more;  but  not  exc „ 

the  yearly  value  of  SOOL  above  all  charges  and  reprises ;  though  if  the  first  endowment 
be  of  the  yearlv  value  of  lo^  or  more,  and  under  the  yearly  value  of  200L  they  may 
porchase,  or  take  by  gift  fW>m  others,  without  licence  of  mortmain,  any  manors,  lands, 
tenements,  or  hereditaments,  of  such  value  as  together  with  their  first  endowment, 
will  amount  to  the  yearly  value  of  200^  above  all  charges  and  r^rises.  9  Inst.  7S9. 
—  8.  And  if  at  the  time  of  the  foundation  or  endowment,  they  be  of  the  vearly  value 
of  aoo^.  or  under,  and  afterwards  they  become  of  greater  value,  by  good  huibandiy 
or  other  causes,  they  shall  continue  to  be  enjoyai  by  the  hospital,  though  Uiey 
be  above  the  yearly  ^ue  of  SOO^ ;  for  that  must  be  reasoned  as  it  was  at  the  time  w 
the  endowment  made.  Ibid  —  9.  Goods  and  chattels,  whether  r^  or  personal,  they 
may  take  to  any  value  whatever.  Ibid.  —  lo.  The  hospital,  &c.  can  be  erected  by  no 
other  instrument,  conveyance,  or  assurance,  than  a  deed  enrolled  in  diancery,  ac- 
cording to  the  provisions  of  the  acf ;  but  it  is  not  necessary  that  it  should  be  enrolled 
within  six  months  after  the  date;  nor  need  ic  be  indented;  and  the  deed  may  be  in 
paper,  thooah  the  enrolments  must  be  in  parchment.  8  Inst.  783. — 11.  Althoudi 
at  common  law,  the  incorporation  may  be  oi  certain  persons  to  be  governors  of  the 
hos|^al»  which  at  the  time  of  the  incorporation  may  be  only  in  contempladon,  and  not 
of  ttie  persons  placed  in  it ;  yet  the  safest  and  surest  way  on  this  statute  is,  ibr 
the  founder  fint  to  prepare  the  hospital,  and  place  the  poor  m  i^  and  then  to  inccMrpo- 
rale  them,  or  rather  to  give  them  their  name  of  incorporation ;  tor  it  is  the  paiiiament 
which  incorporates  them,  and  the  founder  only  ^es  them  their  name.  8  Inst.  787. 
794.  —  IS.  After  the  incorporadon,  the  next  thmg  to  be  done  is  to  convey  the  landi, 
towments,  and  hereditaments  to  the  persons  incoiporated,  which  may  be  done  mSdj 
with  greater  facility  and  less  chaige,  by  bargain,  and  sale,  by  deed  indented  and 
aaioUed,  aooording  to  the  statute  87  H.  8.  a  16.  between  the  founder  or  founden  on 
the  one  part,  and  the  master  and  brethren  on  the  other,  in  consideration  of  five  shil- 
UBgs  in  band  paid  by  the  master  of  the  hospital  for  huittelf  and  for  his  breduren^  sod 
of  other  five  shillings  in  hand  paid  by  the  master  and  brethren.  8  Inst.  785.  — 13.  Of 
which,  says  Sb  Edward  Coke,  you  may  have  a  precedent,  in  the  tenth  book  of  my  Re> 
ports,  in  the  case  of  Sotton^s  Hospital.    Ibid,  lo  Rq>.  17.  b. 

tweao 
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tween  4  Feb.  27  H.  8«  and  25  Dec.  S7  H.  8.  or  where  king  H.  6.  by 
commission,  &c.  had  seised  it.     Co.  L.  S4'2.  a.* 

So,  by  the  st.  1  Ed.  6.  14.     No  hospital  was  given  to  the  king,  lay, 
or  reGgious.     Ck).  L.  S42. 


HOSTLER,  OR  INN-KEEPER. 

Vide  AcnoH  upon  the  Case  for  Negligence,  (B  1.  &c.)  —  Pleader, 

(8Q0 


HOTCH-POT. 

Vide  GcABDiAN,  (G  2.)  —  Parcenebs,  (C  4.) 


HOUSE  OF  CORRECTION. 

Vide  Justices  of  Peace,  (B  82.  83.)  -.-  Uses,  (N.  6.) 


HOUSEHOLD  OFFICERS. 

Vide  Officer,  (F). 

HUE  AND  CRY. 

"N^e  Hundred,  (C  1.,  &c.) — Pueader,  (2  S.  1.,  &&) 


HUNDRED. 

(A)  S)unDreD^  to  tobom  tt  i)elong0.  infra. 

(B)  i^unDreD  court  p.  465. 

(C)  ^ut  and  ctg. 

(C  1.)  How  made.  p.  465. 
(C  2.)  When  it  lies.  p.  467- 
(C  5.)  By  whom,  p.  469. 
(C  4.)  When  it  does  not  lie.  p.  469. 
(C  5.)  How  the  charge  upon  the  hundred  shall  be 
levied.  p.47^« 

(A)  !|)unDreD,  to  \Jobom  tt  iielongi^ 

King  Alfred  (a)  divided  his  realm  into  counties  or  shires,  (&)  and  the 
county  into  hundreds.     Ray,  863.  {c) 

Every 

(a)  1.  The  snbdKvision  of  hundreds  into  iUhmgt  seemt  to  be  most  peculiarly  the  in* 
▼ention  of  Alfred.  1  Com.  115.  —  9.  But  the  institution  of  Aundredi  theinsci¥et 
he  rather  introdnced  than  invented.  Ibid.-— 3.  For  they  seem  to  have  obtained  in 
nenmark.     Ibid.    Seld.  tit  of  Honour,  s.  5.  9.  —  4.  And  we  find  that  in  Kranoa 
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Every  hundred  originally  was  parcel  of  the  possessions  of  the  king, 
and  belonged  to  the  king.  1  Vent  403.  2  Rol.  78.  B.  11  H.  4. 
89.  b. 

And  the  king  had  granted  it  to  others  in  fee,  for  life,  or  in  fium. 
Per  Hale,  1  Vent.  404.     2  Rol.  7S.  1.  32. 

And  when  granted  to  a  subject,  it  is  a  franchise,  or  liberty.  4  Mod. 
343.     1  Vent  405. 

So  a  subject  may  have  it  by  grant,  or  prescription.    2  Kol.  73. 1. 35. 

IH.  4.  89.  b. 

Or,  by  disseisin.     2  Rol.  73.  1.  40. 

Or,  as  i43purtenant  to  his  manor.     2  Rol.  73.  1.  50. 

But  bv  the  St  2  Ed.  3.  12.  Hundreds  and  Wapentakes  (d)  let  to 
ferm  by  K.  fxl.  3.  for  term  of  life  or  otherwise,  which  were  sometimes 
annexed  to  the  ferms  of  the  counties,  shall  be  adjoined  again  to  the 
counties,  and  from  henceforth  shall  not  be  severed  from  them. 

And  by  the  st  14  Ed.  3.  9.  All  wapentakes  and  hundreds,  which 
be  severed  from  the  counties,  shiall  be  rejoined  to  them,  as  before  this 
time  hath  been  establi^ed  by  another  statute ;  and  that  the  sherifis 
hold  the  same  in  their  own  hands,  &c. 

And  therefore,  since  these  statutes,  the  bailiwick  of  the  hundred 
belong  to  the  9heriffi     R.  Ray.  364,  365. 

And  it  cannot  be  severed  fit>m  the  county  by  a  grant  of  the  king. 
1  Vent  411.     R  Skin.  41.     2  Jon.  194. 

Vide  Justices  of  Peace,  (B  67.) 

a  regulation  of  this  sort  was  made  abore  two  hundred  yean  before ;  set  on  foot  by 
Clouiarius  and  Childebert,  with  a  view  of  obliging  each  district  to  answer  for  the  rob- 
beries committed  in  its  own  division.  These  mvisions  were,  in  that  country,  as  well 
military  as  civil;  and  each  contained  a  hundred  freemen^  who  were  subject  to  an 
officer,  called  the  centenariut ;  a  number  of  which  centenam  were  themselves  subject 
to  a  superior  officer,  called  the  count  or  comet.  Ibid,  l  Com.  115.  Montesq. 
Sp.  L.  30.  1 7. —  5.  And,  indeed,  something  like  this  institution  of  hundreds  may  be 
traced  back  as  far  as  the  ancient  Germans,  from  whom  were  derived  both  the  Franks, 
who  became  masters  of  Gaul,  and  the  Saxons  who  settled  in  England :  for  both  the 
thing  and  the  name,  as  a  territorial  assemblage  of  persons,  from  which  afterwards  the 
territory  itself  might  probably  receive  its  denommation,  were  well  known  to  that 
warlike  people.  **  Cewtevi  ex  ringuUt  pagit  ntnt,  idaue  >*£»">  i^^  9W)t  vocantttr ;  el 
quod  prtmo  numerut  fvk^  jam  nomen  et  honor  etL  Tacit,  de  Morib.  German.  6. 
1  Com.  116. 

(Jb)  1.  An  indefinite  number  of  hundreds  make  up  a  county  or  shire.  Shire  is  a 
Saxon  word  signifying  a  division ;  but  a  countv,  comtattu^  is  plainly  derived  from 
eomeiy  the  count  of  the  Franks;  that  is,  the  earl,  or  alderman  (as  the  Siaons  called 
him)  of  tbe  shire,  to  whom  the  ^vemment  of  it  was  intrusted.  This  he  usualljf  ex- 
ercised by  his  deputy,  still  called  m  Latin  vice^comes,  and  in  English  the  sheri£^  shrieve, 
or  riure-reeve,  signifying  the  officer  of  the  shire ;  upon  whom,  by  process  of  time,  the 
civil  administration  of  it  is  now  totally  devolved.  1  Blk.  Com.  116.  —  2.  In  some 
counties  there  is  an  intermediate  division,  between  the  shire  and  the  hundreds,  as 
lathes  in  Kent,  and  rapes  in  Sussex,  each  of  them  containing  about  three  or  four 
hundreds  a  piece.  These  had  fohnerly  thdr  lathe-reeves  and  rape-reeves,  acting  in 
subordination  to  the  shire-reeve.  Ilnd.  —  3.  Where  a  county  is  divided  into  three  of 
these  intermediate  jurisdictions,  they  are  called  titbinn,  which  were  anciently  go- 
verned by  a  tithing^reeve.  Ibid.  —  4.  These  tithings  stul  subsist  in  the  Ime  county 
of  York,  where  by  an  easy  corruption  they  are  denominated  ridings ;  the  North,  the 
East,  and  the  West  Ridings.    Ibid. 

(c)  As  ten  fieunilies  of  fi^holders  made  un  a  town  or  tithing,  so  ten  tithincs  com- 
posed a  superior  division,  called  a  hundreo,  as  consisting  of  ten  rimes  ten  fimoiHes* 
1  Blk.  Com.  115. 

(d)  In  some  of  the  more  northern  counties,  hundreds  are  called  wapentakes,  i  Blk. 
Com.  115. 

(B)  $um 
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(B)  l^unDreD  Court 

The  hundred  couit  {e)  was  derived  out  of  the  county  court  {f\  and 
is  of  the  same  nature  with  the  county  court,  or  court  baron.  2  Inst. 
71.     4  Inst  267.  {g) 

By  the  king^s  grant,  18  H.  S.,  where  it  was  held  from  fortnight  to 
fortnight,  it  snail  be  now  held  (A)  from  three  weeks  to  three  weeks. 
Brady's  Appendix  to  Hist,  of  England,  No.  2S4.  (f ) 

Vide  County,  (C  1,  8cc.)— Dismes,  (M.  5.) 

(C)  ^aeanDcri?^ 

(C.  2.)    How  made. 

By  the  St.  (*)  \\^t  IS  Ed.  1.  1.  2.     CrieiJ)  serra  {m)  faie (n)  en 

cauntyy 

(e)  1.  A  hundred  court  is  only  a  lamr  court  baron,  beine  held  for  all  the  inhabit- 
ants of  a  oarticular  hundred  instead  of  a  manor.  •  1  Blk.  Com.  J4. — 8.  Tlie  free 
suitors  are  here  also  the  judges,  and  the  steward  the  resistrar,  as  in  the  case  of  a  court 
baron.  Ibid.  —  3.  And  the  suitors  are  the  judges,  notwithstanding  the  stile  of  the  court 
is  curia  E.  C.  miUtis  hundredi  smde  B,m  com.  Buck.  tent,  ^c,  coram  A.  B.  senctchaUo 
ibidem.  4  Inst.  267.  —  4.  And  where  in  an  hundred  court,  the  plea  was  laid  to  be 
coram  tenaschalh  et  tectatoHbui^  and  exception  was  taken,  that  it  should  have  been 
laid  to  be  held  coram  seueschallo  per  tectatoret ;  three  judges  thought  it  well  enough ; 
but  the  chief  justice  contra,  who  cited  4  Rep.  47     SBac.  Abr.  5J8. 

(/>  Its  institution,  however,  was  probably  coeval  with  that  of  hundreds  themselves, 
introauced  by  Alfred.    3  Blk.  Com.  34. 

(g)  U  It  is  no  court  of  record ;  resembling  the  court  baron  in  all  points,  except  that 
in  point  of  territory  it  is  of  a  greater  jurisdiction.    3  Blk.  Com.  34.    Finch,  L.  84S. 
3  Inst.  867.  —  8.  It  cannot  hold  plea  of  debt  or  trespass,  where  the  debt  or  damages 
amount  to  40f .    Co.  Litt.  118.  —  3.  Nor  of  trespass  ot  et  amus.    Ibid. 
(A)  The  huiidred  court  is  now  fallen  into  disuse  with  regard  to  the  trial  of  actions, 
(t)  1.  The  true  process  of  this  court  at  common  law  is  a  dittringat,  but  by  custom 
the  process  may  be  a  levari faciat ;  and  it  is  said,  that  most  hundred  courts  have  this 
custom.    Salk.  801.  —  8.  An  execution  may  be  in  the  hundred  court  by  levari  fadaa  ; 
and  therefore,  where  the  books  speak  of  a  dittringasl  they  must  be  intended  of  a  levari; 
for  a  distress  infinite  would  be  endless  in  an  execution.    8  Lev.  81.     8  Keb.  117.  186. 
Vide  Carth.  54.  —  3.    See,  for  the  manner  of 'setting  forth  a  judgment  in  this  court, 
Carth.  53,  54.    8  Lutw.  1369.    3  Lev.  403.  —  4.  If  a  jury  in  an  hundred  court  will  not 
agree  on  their  verdict,  the  way  is,  as  in  other  courts,  to  keep  them  without  meat, 
dnnk,  fire,  or  candle,  till  they  agree ;  and  the  steward  may,  from  time  to  time,  ad- 
journ the  court  till  they  do  agree.    Salk.  80 1 . 

(k)  1.  By  Westm.  1.  c.  9.,  all  are  enjoined  to  be  ready  and  apparelled  at  the  sum- 
mons of  the  sheriffand  a  crv  <2ff  ootf,  to  pursue  and  arrest  felons,  as  well  within  fitui- 
chises  as  without ;  and  if  they  ao  not,  and  be  thereof  attaint  le  roy  prendre  a  ercr 
frevementf  they  are  to  be  indicted  and  fined  for  the  neglect.  —  8.  And  though  some  have 
imagined,  that  hue  and  cry  was  grounded  on  this  statute,  yet  lord  Coke  says,  that  it 
was  used  Ions  before,  as  appears  even  b^  this  statute,  which,  instead  of  introducing  a 
new  law,  ei^rces  obedience  to  that  which  was  founded  on  the  ancient  laws  ofSie 
realm.  8  Inst  171.— 3.  By  the  st.  4  E.  1.,  de  ojficio  coronaiorit,  "  hue  and  cry  shall 
be  levied  for  sdl  murders,  biu^aries,  men  slain  or  in  peril  to  be  slain,  as  otherwise  is 
used  in  England ;  and  all  shall  follow  the  hue  and  steps  as  near  as  they  can ;  and 
he  that  doui  not,  and  is  convict  thereof,  shall  be  attached  to  Jie  before  the  justices  in 
eyre." 

(I)  1.  Hue  and  cry  is  the  pursuit  of  an  ofiender  from  town  to  town  till  he  be  taken, 
wMch  all  who  are  present  wnen  a  felony  is  committed,  or  a  dangerous  wound  given, 
are  bound  to  raise  against  the  oflenders  who  escape,  on  pain  of  fine  and  imprisonment. 
3  InsL  116. 117.  8  Inst.  178.  Dalt.  Inst.  c88.  109.  Fitz.  Coron.  395.-8.  Which 
duty  b  imposed  by  eoiamon  law.  Ibid.  8  H»l.  P.  C?  98,  —  3.  And,  therefore,  Bracton 
VaL.iV;  Hh  Mys. 
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county^  hundred^  4*-  ^  chescun  pais  serra  issint  garde^  que  maintenant 
apres  robba-y  oufeUmf  fait^  fresh  suit  serra  {p)  deviU  en  viU{p)j  et  de 
pais  en  paiSf  SfC.  {q)    ' 


says,  quod  omnes  tarn  mUitis  quam  alu  qtd  sunt  qtandecim  annomm  et  ampRuM,  jueare  dt^ 
hint  quod  utlagatos^  nturdritores,  roboixtoreM^  et  burglatoretj  nom  receptabmit,  nee  m  cam- 
sentirent,  nee  eorum  receptatorilna,  ei  n  quot  tales  noverint  eot  attackiarifacient,  et  Hoc 
vicecomiti  et  balRvit  suit  numstrabent^  et  si  hutesium  vel  damorem  de  taabus  ttudtvermt^ 
ttatim  audito  cktmore  sequentur  cmn  faimha  et  hondnibus  de  terra  sua.  Brae.  lib.  3. 
c.  1. 

(m)  1.  A  private  penon  who  has  been  robbed,  or  who  knows  that  a  felony  has  been 
committed,  is  not  only  authorised  to  levy  hue  and  cry,  but  is  also  bound  to  do  it  under 
pain  of  fine  and  imprisonment.  S  Inst.  1 7S.  3  Inst.  1 16.  Hal.  P.  C.  464.  — 2.  Whence 
It  follows  that  there  is  no  absolute  necessity  for  a  justice's  warrant  to  raise  it;  thou^ 
lord  Hale  considers  such  to  be  a  good  course.  2  Hale  P.  C.  99.  —  3.  And  though  it  is 
especially  incumbent  upon  constables  to  pursue  hue  and  cry  when  called  upon,  and  they 
are  severely  punishable  if  they  neglect  it ;  yet  upon  a  robbery  or  other  felony  com- 
mitted, hue  and  cry  may  be  raised  by  the  country,  in  the  absence  of  the  constable. 
2  Hale  P.  C.  99,  100. 

in)  It  may  be  made  by  a  horn,  or  by  the  voice.  8  Inst.  1 72. 
o)  The  regular  method  of  levying  hue  and  ciy  is,  for  the  party  to  go  to  the  con- 
stable of  the  next  town  and  declare  the  fact,  and  describe  the  offender,  and  the  way 
he  is  ffone;  whereupon  the  constable  ought  immediately,  whether  it  be  mght  or  dav,  to 
raise  nis  own  town,  and  make  search  for  the  offender ;  and  upon  the  not  findii^  him, 
to  send  the  like  notice,  with  the  utmost  expedition,  to  the  constables  of  all  the  nd^- 
bouring  towns,  who  ought  in  like  manner  to  search  for  the  oflfender,  and  also  to  give 
notice  to  their  neighbouring  constables,  and  they  to  the  next,  till  the  offender  be 
found.  3  Inst.  116.  Dalt.  Inst  c.  28.  Cromp.  178.  2  Hawk.c.  75.  .  2  Ilaie's  P.C. 
100.  ,  . 

{p)  The  constable  is  not  only  to  make  search  in  his  own  vill,  but  is  also  to  ndse  all 
the  noghbourine  vills,  who  are  all  to  pursue  the  hue  and  cry  with  horsemen  as  well  as 
footmen,  until  tne  offender  be  taken.    2  Hale's  P.  C.  101. 

{q)   1.  With  respect  to  what  acts  are  justifiable  in  those  who  pursue  hue  and  cry: 
when  once  ndsed  and  levied  upon  supposal  of  a  felony  committed,  though  in  truth 
there  was  none ;  yet  the  pursuers  may  arrest  and  proceed  the  same,  as  if  it  had  been. 
2 Hal.  P.C.  101.  —  2.  Hence  the  iustification  of  an  imprisonment  bv  a  person  upon 
suspicion,  and  by  a  person,  espedaily  a  constable,  upon  hue  and  cry  levied,  extremely 
differ,  in  that  in  the  former  case  a  fdony  must  be  averred  to  have  been  done.    5  H.  7. 
5.  a.     21  H.  7.  28.  a.     2  E.  4.  8  &  9.      29  E.  3.  39.     2  Inst.  173.      2  Hal.  P.  C.  102. 
—  3.  And  the  reasons  why  the  actual  perpetration  of  a  felony  is  not  requisite  to  justify 
under  a  hue  and  ciy,  are,  because,  1*.  The  constable  cannot  examine  the  truth  or  false- 
hood of  the  suggestion  of  him  who  first  levied  it^  for  he  cannot  administer  him  an  oath, 
and  the  necessity  for  immediate  pursuit  leaves  him  no  time  to  examine  into  particulars. 
2*.  By  several  acts  of  parliament,  he  is  compellable  to  pursue  hue  and  cry,  and  is  punish- 
able, as  those  of  the  vill,  if  he  do  not.    3^.  The  person  who  giveth  the  false  inform- 
ation is  punishable  himself.^  Ibid.—  4.  If  hue  and  cry  be  raised  against  a  person  cer- 
ttdn  for  felony,  though  possibly  he  be  innocent,  yet  the  constables  and  those  that  Ibllow 
the  hue  and  cry  may  arrest  and  imprison  him  in  the  common  gaol,  or  carry  him  to  a 
justice  of  the'  peace.    2  Hale's  P.  C.  102.  —  5.  If  the  person  pursued  by  hue  and  cry 
be  in  a  house,  and  the  doors  are  shut  and  refiised  to  be  opened  upon  demand  of  the 
constable,  and  notice  siven  of  his  business,  he  may  break  open  the  doors ;  which  he  may 
do  in  any  case  where  ne  may  arrest,  though  it  be  only  on  suspicion  of  felony,  for  it  is 
for  the  lung  and  commonwealth,  and  therefore  a  virtual  non  omUlas  is  in  the  case ;  the 
same  law  too  holds  upon  a  dangerous  wound  given,  and  a  hue  and  cry  levied  upon  the 
offender.    7  E.  3.  16.  b.    2  Hide's  P.  C.  102.    5  Rep.  92.  —  6.  And  it  seems  in  this 
case,  that  if  he  cannot  be  otherwise  taken,  he  maybe  killed,  and  the  necessity  excuseth 
the  constable.    2  Hale's  P.  C.  102.  —-  7.  Upon  hue  and  civ  levied  against  any  penon, 
or  where  any  hue  and  ciy  comes  to  a  constable,  whether  the  person  be  certain  or  un- 
certain, the  constable  may  search  in  suspected  places  within  his  vill,  for  the  appre- 
hending of  the  felons.     Dalt.  c.  28.    2  £.4.  8.  b.    Cromp.  De  Pace,  178.    2  Hale*s 
P.  C.  103. —  8.  But  though  he  may  search  suspected  places  or  houses,  yet  his  entry 
must  be  per  ostia  aperta,  for  he  cannot  break  open  doors  barely  to  search,  unless  the 
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Et  pais  rC  averajplus  long-temps  que  W  Jours  (r),  deisaique  facegree  de 
la  robbety^  ou  del  misfait^  ou  respondra  cojps  den  misfeasors. 

By  the  st.  {$)  8  Geo.  2.  16.  Every  constable,  to  whom  notice  is 
given  or  left  at  his  house  of  a  robbery,  &c.  and  every  constable  of  the 
hundred,  or  constiable,  &c.  in  any  town,  parish,  8cc.  within  the  hundred, 
on  notice  from  the  party  robbed  or  otherwise,  shall  with  all  expedition 
make  hue  and  cry  after  the  felon,  Sec  on  pain  of  5/.  for  neglect,  a  moie- 
ty to  the  king,  a  moiety  to  him  that  sues  in  six  months,  to  be  recovered  , 
with  ftdl  costs. 

(C  2.)  Action  against  the  hundred  upon  the  st.  of  Wint. 

13  Ed.  1.  —  When  it  lies  (/). 

By  construction  upon  the  st  (m)  Wint  {x)  IS  Ed.  1.  (y)     If  the 

country 

person  agmnst  whom  the  hue  and  cry  is  levied,  be  there,  when  he  ma^ ;  therefore  in 
case  of  such  search,  the  breaking  open  the  door  is  at  his  peril,  viz.  justifiable  if  he  be 
there ;  ,but  upon  every  occasion  of  breaking  open  a  door  there  must  be  first  a  notice 
given  to  them  within,  of  the  nature  of  the  business,  and  a  demand  made  of  entrance, 
with  a  refusal,  before  the  doors  can  be  broken.  2  Hale's  P.  C.  103. —  9.  If  the  hue 
and  cry  be  not  against  a  person  certain,  but  by  description  of  his  state,  person,  cloaths, 
horse,  &c.  the  hue  and  cry  doth  justify  the  constable,  or  other  person,  following  it»  in 
apprehendmg  the  person  so  described,  whether  innocent  or  guilty,  for  that  is  hb  war- 
rant ;  it  is  a  kind  of  process  that  the  law  allows  (not  usual  in  other  cases),  viz.  to  arrest 
a  peibon  by  description.  S  Hale's  P.  C.  107.  —  10.  But  if  the  hue  and  cry  be  upon  a 
robbery,  burglary,  manslaughter,  or  other  felony  committed ;  but  the  person  that  did 
the  fact  i&  neither  known  nor  describable  by  person,  cloaths,  or  the  like ;  yet  such  a 
hue  and  cry  is  good,  and  must  be  pursued  without  any  particular  description.    Ibid.  — - 

11.  And  therefore,  in  this  case  all  that^can  be  done  is,  for  those  who  pursue  the  hue 
and  cry,  to  take  such  persons  as  they  have  probable  cause  to  suspect ;  as,  for  example, 
such  as 'are  va^ants,  that  cannot  g^ve  an  account  where  thev  live,  whence  they  are; 
or  such  suspicious  persons  as  come  late  into  their  inn  or  lodging,  and  give  no  reason- 
able account  where  they  had  been,  and  the  like.    2  E.  4.  8.  b.    2  Hale's  P.  C.  10 J.  — 

12.  And  here  the  justification  of  the  imprisonment  is  mixed,  partly  upon  the  hue 
and  cry,  fmd  partly  upon  their  own  suspicion ;  and  therefore,  1°.  In  respect  that  it 
is  upon  hue  and  cry,  there  needs  no  averment  that  the  felony  was  done;  yet  it 
must  be  averred,  that  an  information  was  s;iven  that  the  felony  was  done,  if  the  arrest 
be  by  that  constable  that  first  received  tne  information,  and  so  raised  the  hiie  and 
cry,  or  if  the  arrest  were  made  by  that  constable,  or  those  vills,  to  whom  the  hue  and 
cry  cam^  at  second-hand,  it  must  be  averred  that  such  a  hue  and  cry  came  to  them,  pur- 
porting such  a  felony  to  be  done ;  but  2*.  also  inasmuch  as  the  hue  and  cry  neither 
names  nor  describes  the  person  of  the  felon,  but  only  the  felony  committed,  and  there- 
fore the  arrest  of  thu  or  that  particular  person,  and  so  applied,  is  leSt  to  the  suspicion 
and  discretion  of  the  constable,  or  the  people  of  the  second  or  third  vill ;  he  that 
arrests  any  person  upon  such  general  hue  and  cry,  must  aver  that  he  suspected,  and 
shew  a  reasonable  cause  of  suspicion.  2  Hale's  r.  C.  104.  — 13.  Though  now  the  con- 
stable, and  all  coining  in  his  aid,  may  by  st.  7  Jac.  1.  c.  5.,  plead  the  general  issue. 

(r)  1.  Lord  Coke  says,  that  this  statute  expressly  gives  half  a  year,  and  not  forty 
days,  as  mentioned  in  an  edition  of  the  statutes  then  lately  published ;  but  that  the 
forty  days  are  given  by  the  statute  28  E.  3.  c.  1 1.  2  Inst.  569.  —  2.  But  it  has  been 
elsewhere  laid  down,  that,  upon  search  of  the  pariiament-roll,  it  appears,  that  the  sta- 
tute of  Winton  gives  only  forty  days  to  the  country,  and  that  the  statute  28  E.  3.  is 
but  a  confirmation  thereof.  J  Lev.  J20.  —  J.  And  so  it  was  adjudged,  where  the  plain- 
tiff brought  an  action  upon  the  statute  of  Winton,  and  declared  Uiat  he  was  robbed, 
and  none  of  the  robbers  taken  within  forty  days,  according  to  the  said  statute ;  and  with 
this  the  precedents  agree,  as  Rast.  Ent.  406.  Co.  Ent.351.  Heme,  215.  The.  Brev. 
141.     2  Saund.  376. 

(#)  1.  There  can  be  no  doubt  that,  at  common  law,  a  neglect  to  raise  hue  and  cry 
is  punishable  by  indictment,  fine,  and  imprisonment.  2  Hale's  P.  C.  4.  —  2.  And  it  is 
one  of  those  offences  which  may  be  enquired  of  and  punished  in  the  sheri&'  tom  or 
leet.    Dalt.  Sheriff  394.    2  Hawk.  P.  C.  67.  '  . 

{t)  See  Russell,  357.  in  notis. 

(«)  Though  at  common  law  there  was  an  obligation  on  the  hundred  to  keep  watch 
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country  does  not  apprehend  the  felons  with  forty  days,  an  acdon  (z) 
lies  against  the  inhabitants  of  the  hundred,  where  the  robbay  was  ooin«> 
mitteu,  for  the  money  or  goods  whereof  the  party  was  robbed,  (a) 

If  the  robbery  was  in  the  division  of  several  hundreds,  the  action  dial! 
be  ngainst  the  inhabitants  of  both  hundreds.    Vide  st.  Wint  2. 

So,  if  the  robbery  was  in  the  half  hundred  of  W.  it  may  be  against 
the  inhabitants  in  hundredo  vocaio  the  half  hundred  of  W.,  for  that  is  an 
hundred  of  itsel£     1  Brownl.  156. 

Or,  if  it  be  against  the  inhabitants  in  dimidf  hundred^  deW.  it  w31  be 
well     R.  1  firownl.  156.  {b) 

If  a  man  be  assaulted  in  the  hundred  of  A.  and  flies  into  the  hundred 
of  B.  and  there  is  robbed,  the  action  shall  be  against  die  hundred  of  B. 
aloire.    R.  Hutt  125. 

But  if  he  be  seised  by  a  robber  in  the  hundred  of  A.  and  carried  to 
the  hundred  of  B.  and  Uiere  robbed,  it  shall  be  against  the  hundred  of 
A.  Diet  1  Sid.  367.  R.  cont.  for  it  shall  be  against  the  hundred 
where  he  was  robbed.     Sal.  614.  (c) 

An  action  lies  against  the  hundred,  though  no  hue  and  cry  was  levied ; 
for  that  Ls  the  part  of  tlie  hundred.  Adm.  cont.  Bend.  pi.  157.  Semb. 
ace.  2  Leo.  S2.  174.     7  Co.  6.  a.     1  And.  159. 

So  it  lies,  if  a  waggon  be  driven  out  of  the  highway  by  day,  though 
it  be  not  robbed  till  night.     1  Sid.  263. 

So,  if  a  robbery  be  after  sun-set,  if  the  robber  can  be  known  and  dis- 
tinguished.    7  Co.  6.  a.     R.  1  And.  159.     Sti.  233. 

And  it  is  not  a  cause  for  a  new  trial,  that  the  verdict  was  for  die 
plaintiiT;  when  it  is  dubious,  whether  it  was  day  or  night     1  Sid.  263. 

So  it  lies,  if  the  robbery  be  upon  the  dawning  of  the  day,  when  it  is 
-convenient  for  travelling,     R.  Cro.  £1.  270.     R.  2  Cro.  106. 

If  notice  of  the  robbery  was  given  in  another  hundred  adjoining;  for 
he  being  a  stranger  does  not  know  the  limits  of  the  hundred,     R.  Noy, 
155.     R.  1  An£l59.  (£{) 
If 

and  ward ;  yet  not  being  a  corporation,  it  seems  that  they  were  not  liable  to  an  action 
by  any  individual  who  bad  sufiered  from  their  neglecting  this  duty.     1  T,  R.  71. 

(x)  The  statute  of  Winton  u  a  remedial  law,  and  to  be  construed  liberally.  Andr. 
118.    Cowp.  487. 

(y)  This  statute  tiot  being  a  penal  law,  so  that  the  statutes  of  jeofails  extend  to  actions 
^brought  thereon.    Cro.  Jac.  496.     12  Mod.  348. 

(s)  It  is  the  statute  of  Winton  only  which  gives  the  action  against  the  hundred, 
though  other  statutes  have  made  alterations  and  additions  thereto ;  and  therefore  the 
declaration  against  the  hundred  should  conclude  contra  fomurm  iiahdu  Cro.  Jac. 
1 1 7,  1 1 8.    Yelv.  1 1 6.    Noy,  1 25.    Show.  94.    Andr.  1 1 5.  1 1 7.    Comb.  1€0, 1 6 1 . 

(a)  In  an  action  against  the  hundred  of  Gravesend  for  a  robbery  on  Gad's  Hill  ;^  it 
seemed  hard,  says  the  book,  to  the  inhabitants,  that  they  should  answer  for  robbeiies 
committed  on  Gad's  Hill,  because  they  are  there  so  frequent,  that  if  the  inhabitants 
should  answer  for  aU  of  them,  they  would  be  utterly  undone :  and  Harris,  seijeant,  was 
of  counsel  for  the  hundred,  and  pleaded,  that,  time  out  of  mind,  &c.  felons  had  used 
to  rob  on  Gad's  Hill,  and  so  prescribed  to  be  discharged;  but  the  plea  was  over-ruled 
and  the  inhalutants  held  liable.    2  Leon.  12. 

.  (6)  1.  Hob.  245.-2.  The  declaration  was  a^unst  the  inhabitants  of  the  half  hun- 
dred of  Waltham,  and  after  a  verdict  for  the  plamd^  the  defendant  moved  in  arrest  of 
judgment,  that  the  whole  of  the  hundred  were  not,  as  they  ou^t  to  have  been  chaiged. 
But  the  objection  was  over-ruled,  for  the  court  said,  that  they  mi^t  well  intend  it  to 
be  a  whole  hundred,  though  called  only  a  half  hundred,  particularly  as  it  had  a 
hundred  court  to  itself;  but  at  all  events,  the  veidict  had  cured  the  defect  if  any. 
Ibid. 

(c)  Ld.  Raym.  826. 

(flf)  \,  Cro.  Jac.  379.-2.  The  declaration  stated  that  the  robbery  was  stated  to  be 
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If  he  says,  that  he  was  robbed,  to  one  who  inquires,  what  is  the  matter, 
it  is  sufficient  notice.     R.  Noy,  155. 

.   Though  he  refuses  his  horse  for  pursuit  of  the  robbers.     R.  Noy,. 
155.     Mar.  pi.  28. 

Though  the  notice  was  five  miles  from  the  place  of  the  i:obber^  R. 
Mar.  pU2B.  (rf) 

So  an  action  lies  against  the  hundred,  though  the  felony  be  not  com- 
mitted in  the  highway.     R.  1,  Mod.  221.     Per  Cur.  cont  Sho.  60.  {e) 

(C  3.)  By  whom. 

The  action  regularly  shall  be  by  die  owner  of  the  goods.  {/) 

If  a  servant  be  robbed,  the  master  may  maintain  the  action.  R.  Cro. 
Car.  38.     Adm.  S  Mod.  287.     D.  Lat  127.     Sti.  156.  4  Mod.  S05. 

Or  the  servant  may  maintain  the  action,  though  robbed  of  the  mo- 
ney of  another.  Adm.  2  Leo.  82.  R.  1  Brownl.  155.  R.  4  Mod.  305. 
Sal.  613,  614.  (g) 

So,  if  the  servant  deliver  money  of  his  master  to  A.  and  the  servant 
and  A.  are  both  robbed  together ;  the  servant  may  maintain  the  action 
for  the  whole.     3  Mod.  288,  289. 

By  the  st  9  Geo.  2.  IjS.  process  against  the  hundred  shall  be  served 
only  on  the  high  constable  of  the  hundred,  who  shall  give  public  notice 
of  it  in  some  market  town  of  the  hundred  the  next  market  day,  or  if  no 
market  in  the  hundred,  in  some  parish  church  after  divine  service,  and 
enter  an  appearance,  and  defend  the  suit  for  the  hundred. 

(C  4.)     When  it  does  not  lie. 

But  an  acdon  does  not  lie  against  the  hundred  for  a  robbery  (A) 

within 

Committed  in  the  division  of  the  hundreds  of  Daconim  and  Cashio  in  the  county  of 
Herts,  and  that  the  plaintiff  gave  notice  of  the  robbery  at  South  Mims  in  the  county 
of  Middlesex,  near  the  said  hundreds,  and  shewed  a  conformity  in  all  things  to  the 
statute.  After  verdict  for  the  plaint^  it  was  moved  in  arrest  of  judgment,  that  the 
declaration  was  bad,  in  that  the  notice  of  the  robbery  was  given  in  a  difierent  county 
firom  that  in  which  the  robbery  was  committed.  But  the  court  held  the  notice  to  be 
good,  for  it  was  impossible  for  a  Strang  to  know  the  division  of  the  counties;  and  the 
statute  only  orders  the  notice  to  be  given  to  a  village  or  hamlet  near  the  place  where 
the  robbery  was  committed,  without  any  notice  of  county.  Cro.  Car.  41.— 3.  If  the 
party  is  robbed  in  the  division  of  two  hundreds,  it  has  been  held  sufficient  for  hun  to 
give  notice  to  the  inhabitants  of  either.  Cro.  Jac  STS,  —  4.  Which  distinction,  how- 
ever, 16  now  said  to  be  useless,  since  notice  to  a  village,  in  any  hundred  is  sufficient. 
£sp.  P.  A.  187. 

\d)  It  has  been  queried  if  the  party  did  not  proceed  straight  forward  on  the  road. 
Nov,  52.    B.  N.  P.  185.    Esp.  P.  A.  187. 

(e)  Vide  infra. 

J)  If  two  persons  are  robbed  of  their  joint  property,  both  will  join  in  suing  the  hun- 
md.    Dyer,  370.    Com.  Rq).  3S7. 

{e)  1.  ^le.  156. — 2.  The  master  bong  absent.    Ibid. —  3.  VideCarth  146,  147. 

(A)  1.  The  statute  gives  the  remedy  to  a  party  who  has  been  robbed,  that  is,  whose 
property  has  been  taken  from  him  by  open  violence.  No  robbery,  therefore,  will  make 
the  hundred  liable  but  that  which  is  so  done,  that  is,  openly  and  with  force  and  vio- 
lence; and  therefore  the  privately  stealii^  any  thing  firom  the  person  of  the  party,  does 
not  come  within  the  statute,  so  as  to  sid>ject  the  hundred ;  for  the  hundrea  are  made 
liable,  not  because  they  did  not  prevent  the  robbery,  but  because  they  did  not  appre- 
hend the  robbers  who  committed  it,  which  in  felonies  committed  privately^  of  which 
they  had  no  notice,  it  would  be  difficult,  if  not  impossible  to  do.  7  Rep.  6, 7.  8  Salk. 
614.  pL  7.  B.  N.  P.  lS4i  3  Bac.  Abr.  66.  —  8.  Hence,^  where  a  carries  son  and  ser- 
vant conspired  to  rob  him,  the  hundred  were  held  not  liable.  Sty.  487.  -^  5.  And  the 
reason  of  the  rule  is  this,  that  as  the  person  whose  pro|)erty  is  so  taken  privatelv,  does 
■ot  himself  know  of  it  at  the  time  of  nis  loss,  and  can  give  no  noticoin  reasonable  time, 
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within  an  house;  for  every  one  ought  to  defend  his  house  at  his  peril. 
B.  7  Co.  6.  a.     R.  Cro.  EL  753.     R.  Mo.  620.     R.  8  Leo.  262.  (i)  * 

Though  taken  in  the  highway,  and  afterwards  carried  into  an  house, 
and  there  robbed.     Semb.  SaL  615.  {k) 

Nor,  for  a  robbery  (/)  in*  the  night ;  for  that  is  not  convenient  for 
traveling.     R.  7  Co.  6.  a.     Mo.  620.     1  Lea  57.     1  And.  159. 

Nor,  in  the  morning,  ante  lucem.     R.  7  Co.  6.  b.    Sav.  83.   Sti.  233. 

Though  taken  in  the  day,  and  afterwards  robbed  in  the  night. 
Semb.  Sal.  615. 

So,  though  it  liesj  without  notice  of  the  robbery  by  the  party  to  the 
hundred  since  the  st.  of  Winton.   7  Co.  6.     2  Leo.  174-. 

Yet,  by  the  st.  {m)  27  El.  1 3.  the  action  does  not  lie,  unless  the 
party,  (n)  with  as  much  convenient  speed  as  may  be,  make  known  the 
robbery  to  some  near  town,  village  or  hamlet,  (o) 

And 

80  as  to  enable  the  hundred  to  -apprehend  the  persons  who  have  robbed  him,  and 
which  would  exempt  them  if  they  were  taken;  such  a  taking  of  property  shall  not 
subject  the  hundred  to  the  loss.    Esp.  Pen.  St.  1 72. 

(i)  1.  Cro.  Jac.  406.  Bulst.  146.  2  Inst.  5^9.  2  Salk.  614.  — 2.  The  statute  of 
Winton  extends  only  to  robberies  done  to  the  person,  and  was  principally  made  for  the 
safeguard  of  travellers ;  but  every  one  ought  to  keep  his  house  at  his  peril,  for  it  is  hb 
castle,  and  no  other  ousht  to  meddle  there ;  and  therefore  it  is  unreasonable  that  any 
one  should  be  charged  for  a  robbery  therein.  Ibid. — 2.  So  if  beasts  are  stolen  out  of 
a  close,  and  hue  and  cry  made,  yet  the  hundred  is  not  liable,  for  the  owner  could  not 
know  when  they  were  taken,  they  being  taken  in  his  absence ;  and  the  hundred  shall 
be  charged  only  where  the  party  robbed  gives  notice  in  convenient  time  after  the  rob- 
bery committeo,  which  could  not,  in  this  lease,  be  ascertained,  as  the  owner  could  not 
know  when  they  were  taken.    Ibid. 

(Ar)  1.  Ld.  Rd.  828. —  2.  This,  however,  has  been  questioned ;  since  the  violence  was 
first  offered  to  the  person,  not  in  a  house,  and  the  taking  of  the  property  seems  to  be 
a  continuation  of  it  only.    3  Bac.  Abr.  67. 

(/)  1.  To  make  the  hundred  liable  for  a  loss  by  robbeiy,  the  party  must  be  robbed 
on  a  week-day,  or  day  properly  devoted  to  business,  and  not  on  a  Sunday. —  2.  For 
though  formerly  the  rule  was,  that  where  a  person  was  robbed  on  a  Sunday,  the  hun-  . 
dred  should  be  liable,  upon  the  ^ound  that  many  persons  were  under  the  necessity  of 
travelling  on  a  Sunday,  as  physicians,  surgeons,  and  the  IHse,  and  that  therefore  they 
should  be  protected  in  their  property;  and  besides,  the  pursuing  of  felons,  if  done  on 
that  day,  was  a  work  of  chanty  and  justice.  Cro.  Jac.  496.  —  2.  Yet  now  the  st. 
29  Car.  2.  c.  7.  s.  5.  has  enacted,  that  if  any  person  or  persons  whatever,  who  shall  travel 
on  the  Lord's-day,  shall  be  then  robbed,  no  hundred,  nor  the  inhabitants  thereof,  shall 
be  charged  with,  or  answerable  for  any  robbery  so  committed ;  but  the  person  or  per- 
sons so  robbed,  shall  be  barred  from  bringing  any  action  for  the  said  robbery.  Never- 
theless, the  hundred,  after  notice  of  such  robbery,  are  bound  to  mtie  fresh  suit  after 
the  offenders,  under  penalty  of  forfeiture  to  the  King,  of  as  much  monev  as  could  have 
been  recovered,  by  tne  party  robbed,  against  the  hundred,  as  if  no  such  law  had  been 
made.— 4.  This  statute,  it  is  observaUe,  prevents  persons,  travelling  on  a  Sunday, 
who  have  been  robbed,  from  recovering  against  the  hundred;  which  seems  to  prohibit 
those  only  who  are  so  employing  themselves  in  the  way  of  business,  or  pleasure,  on  a 
day  devoted  to  rest  and  devotion.  Esp.P.A.  175.  — 5.  And,  therefore,  where  the 
plaintiff  who  lived  a  mile  from  the  church,  was  going  there  with  his  wife,  in  his  coach, 
on  a  Sunday,  and  was  robbed,  and  he  brought  his  action  against  the  hundred ;  it  was 
ruled  by  King  C.  J.  that  the  statute  extends  only  to  travellings  which  this  was  not ;  but 
that  had  he  been  going  to  pay  visits,  it  had  been  otherwise,  i  Str.  406. — 6.  And  upon 
the  same  principle,  it  seems  not  to  extend  to  physicians  or  suigeons,  or  persons  so 
travelling  on  a  Sunday,  on  works  of  charity  or  necessity.  Comyn's  Rep.  345.  £^* 
P.  A.  177. 

(m)  The  statutes  of  27  Eliz.  and  8  Geo.  2.  are  in  ease  of  the  hundred,  and  not  in  fii- 
vour  of  the  person  robbed.  Yelv.  116.  Cro.  Jac.  187.  Andr.  lis.  C.  T.  H.  409. 
S  Saund.  377.  n. 

(n)  1.  If  severadpersons  are  robbed  in  company,  it  is  said,  that  notice  by  one  is  snfficieDt. 
Show.  94.  — 2.  But  the  oath  must  be  made  by  each  person  robbed,  or  the  amount  of 
she  property  taken  from  him  cannot  be  recovered.    Salk.  613.    1  Show.  94.  341. 

(o)  I.  The 
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And  he  ought  to  give  notice  as  soon  as  he  can.  R.  Nov,  155* 
Nor,  by  the  st.  8  Geo.  2.  16.  unless  (p)  with  as  much  convenient 
speed  as  may  be,  he  give  notice  (q)  to  the  constable  of  the  hundred, 
or  some  constable  of  parish,  &c.  near  the  place  of  robbery,  (r)  or 
leave  notice  at  his  dweUing-house  in  writing,  describing  the  felon^ 
time,  and  place  of  the  robbery,  and  in  twenty  days  ^er  the  rob- 
bery give  notice  in  the  London  Gazette,  (s)  describing  the  felon,  {t) 
time,  and  place  of  robbery,  goodis  and  effects,  (u)  of  which  he  was 
robbed,  (x) 

But 

■      ■  I         '  ■  I  ■III       I  II      I    ll  ■      I         ■  —.M^— ^^» 

(o)  1.  The  object  of  which  is  to  raise  the  hue  and  cry,  bo  that  the  robber  may  not 
have  time  to  escape* —  2.  But  the  party  robbed  having  done  so,  thereby  lays  the  found- 
ation for  his  action  so  far,  that  he  himself  is  not  bound  to  join  in  immediate  and  ui^nt 
Eursuit;  for  though  he  be  somewhat  remiss,  as  where  he  rdiised  to  lend  his  horsey  the 
undred  are  notwithstanding  liable.    S  Leon.  82.    March.  11. 

(p)  Over  and  besides  the  notice  required  by  the  27  Eliz.  c  13. 

(q)  1.  There  seems  to  be  no  determination  as  to  the  notice  to  be  left  for  the  con- 
e  describii^  the  circumstances  of  the  robbery,  or  the  persons  of  those  who  con>> 
initted  it;  but  it  should  seem  that  it  must  be  as  accurate  as  possible;  for  as  a  similar 
notice  is  required  to  be  given  in  the  Gazette,  and  great  accuracy  is  required  in  it,  the 
rule  seems  to  be  the  same  for  both.  Esp.  P.  A.  19a  —  2.  Lord  Hale,  speaking  of  the 
notice  to  the  constable,  in  order  to  raise  the  hue  and  cry,  says,  the  party,  ought,  if  he 
knows  it,  to  tell  his  name,  describe  bis  person,  habit,  horse,  and  such  other  circum'- 
stances  diat  he  knows,  which  may  conduce  to  lus  discovery.    2  Hale's  P.  C.  100. 

(r)  1.  The  rules  with  respect  to  giving  notice  to  the  inhabitants  of  adjoining  villages 
or  hamlets,  seem  to  apply  to  the  cases  of  giving  notice  to  the  constable,  namely,  that 
the  notice  need  not  be  eiven  to  the  nearest  constable  or  peace  officer ;  that  a  reason- 
able time  be  allowed  tor  doing  it ;  and  that  the  party  robbed  is  not  bound  to  give  it  « 
to  one  particular  officer  more  tnan  to  another.  Esp.  P.  A.  188.  —  2.  For  where,  in  a 
case  made  at  the  assizes,  it  was  found,  that  some  time  after  six  o'clock  in  the  momine, 
the  plaintiff  was  robbed  within  two  miles  and  a  half  of  Northampton ;  that  the  high- 
wayman cut  his  bridle  and  stirrups,  and  threw  them  into  a  ditch,  and  turned  his  horse 
loose ;  that  the  plaintiff  recovered  them,  remounted,  rode  through  a  village  called 
Cotton,  where  he  gave  no  notice,  met  three  men  on  the  road  whom  he  informed  of 
the  robbery,  and  aitived  at  Northampton,  about  seven  o'clock,  and  gave  notice  to  an 
innkeqier  there,  from  whence  he  went  to  Rothcrthorp,  three  miles  off,  jehere  he  gave 
notice  to  the  high  constable,  who  lived  there,  between  eight  and  nine  o'clock ;  and 
the  question  was^  whether  this  was  sufficient  notice  within  the  statute.  It  was  ob- 
jected, that  he  should  have  given  notice  to  the  constable  at  Northampton,  who  was  the 
constable  to  whom  it  might  be  given  with  most  convenient  speed,  beine  nearer  than 
Rotherthorp,  and  that  the  statute  so  required  the  notice  to  be  given,  uut  the  court 
held  it  to  oe  sufficient ;  for  the  high  constfd}le  is  the  properest  person  to  co  to, 
and  the  statute  does  not  require  him  to  so  to  the  next  constable ;  it  is  in  tne  al- 
ternative, to  the  constable  of  the  hundred,  or  of  the  town,  parish,  &c  ^  The  court, 
further,  were  of  opinion,  that  the  plaintiff  had  lost  no  time,  considering  the  dr- 
cumstances  which  lie  was  in,  and  Rotherthorp  was  not  at  such  a  distance,  but 
that  it  might  come  within  the  meaning  of  the  term  near,  2  Str.  1170.  B.  N.  P. 
185.  —  3.  And  as  in  cases  on  the  27  EHz.,  allowances  are  made  for  a  stranger  who  hap- 
pens to  be  robbed  being  ignorant  of  the  county ;  the  same  indulgence  is  allowed 
in  giving  notice  to  the  constable.  Esp.  P.  A.  189.  —  4.  Hence  an  action  agfunstthe 
hundred  passed  without  objection,  although  the  party  robbed,  after  the  robbery, 
passed  through  a  place  where  there  were  two  constables,  without  ^ving  any  no> 
tice.    2  Wils.  105.  109. 

(«)  Hie  object  of  which  is,  by  giving  publidty  to  the  transactioDy  to  facflitate  the 
apprehension  of  the  robbers. 

It)  Where  in  the  description  given,  inimediately  after  the  robbery,  to  the  constable, 
the  plaintiff  described  the  persons  of  the  robbers,  and  their  dr^,  imd  stated  of 
one  of  them,  that  he  had  particularfy  large  red  eye  brows ;  the  omisdon  of  thi^ 
part  of  the  description  in  the  Gazette,  was  held  fatal.    2  Wils.  105. 109. 
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But  it  is  sufficient  to  give  notice  to  the  next  town  in  the  bigh 
road,  thou^  a  town  on  the  side  be  nearer.  Noy,  52.  1  And.  158. 
1  Leo.  57. 

Though  the  town  to  which  notice  is  given  is  out  of  the  hundred. 
Noy,  52.     I  And.  159.     1  Leo.  57. 

fy}f  by  the  St  of  Wint.  the  country  has  40  days  to  answer  for  the 
bodies  of  the  malefactors;  and  therefore  it  is  bad,  if  the  original  be 
tested  within  forty  days  after  the  robbery  committed,  {y) 

So,  by  the  st  27  £1.  15.  the  action  does  not  lie  against  the  hundred, 
if  it  be  not  prosecuted  within  a  year  after  the  robbery  committed.  («) 

And  the  year  shall  be  taken,  inclusive  of  the  day  of  the  robbeiy.  R« 
per  2  J.  Warb.  cont  Hob.  139.  2  Rol.  520. 1. 47.  R.  1  BrownL  156. 
Vide  Temps,  (A.)  («) 

So  it  does  not  lie,  if  the  robbery  be  not  in  the  highway.     R.  Sho.  60. 
R.  cont  1  Mod.  221.    Vide  ante,  (C  2.)  {b) 
^ So, 

notice  in  the  Gazette;  it  was  held  fatal.  2  Wils.  105.  —  2.  So  where  the  plaintiff 
was  robbed,  mier  alia,  of  15  bank  bills,  and  he  knew  the  value  of  each  bill,  and  the 
dates  and  numbers  of  nine,  but  not  knowing  the  dates  and  numbers  of  tiie  other 
six,  he  inserted  in  his  advertisement  onlv  the  value,  and  not  the  dates  or  numbers 
of  any;  upon  a  case  reserved  on  these  tacts,  for  the  opinion  of  the  court  of  C.  B., 
whether  he  ought  to  recover  for  that  which  was  well  aescribed,  namely,  his  watch, 
money,  and  the  six  bills  of  which  the  dates  and  numbers  were  not  known,  and  of 
course  were  as  well  described  as  circumstances  would  admit,  the  court  were  divided. 
Barnes,  45S.  B.  N.  P.  186. 

(jr^  1.  It  is  enacted  by  st.  S2  G.  2.  c.  24.  that  no  person  shall  recover  against  the 
hunored  more  than  the  value  of  200^.  unless  the  person  or  persons  so  robbed  shall,  at 
the  time  of  such  robbery,  be  together  in  company,  and  be  m  number  two  at  the  least, 
to  attest  the  truth  of  the  robbery.  —  2.  The  case  of  Chandler,  an  attorney,  who  sued 
the  hundred  of  Sunning,  in  Berks,  in  1748,  which  was  attended  with  many  suspi- 
cious circumstances,  and  for  a  very  laige  sum  of  money,  occasioned  this  act.  3  Bac 
Abr.  524.  —  5,  And  by  st.  30  G.  2.  c.  3,  s.  1 16.,  no  receiver-general  of  the  land  tax,  or 
his  agents,  can  sue  the  hundred  for  a  robbeiy,  unless  the  persons  carrying  the  money 
be  three  in  company  at  the  least. 

(^)  I.  Formerly  the  doctrine  was,  that  the  hundred  could  not  be  sued  until  the  ex- 
piration of  six  months  from  the  robbery;  in  that  half  a  year  is  allowed  to  the 
aundred  to  take  the  h)bbers,  or  make  recompense  to  the  party.  2  Leon.  12. —  2.  But 
afterwards  it  was  decided,  that  the  oriflinal  may  be  sued  out  forty  days  after,  though  not 
before ;  for  the  statute  of  Winton  aoes  not  give  the  hundred  six  months,  but  forty 
days  only.  3  Lev.  320. — 3.  The  decinon  in  2  Leonard  went  upon  the  opinion,  (also 
of  Lord  Coke,^  that  the  statute  of  Winton  gives  half  a  year  to  the  inhabitants  of  the 
hundred  to  take  the  robber;  but  in  the  case  in  Levinz,  the  court  ordered  the  parlia- 
ment-roll to  be  searched,  when  it  appeared  that  the  statute  of  Winton  itself  gives 
onlv  forty  days  to  the  country,  and  the  28  E.  3.  c.  11.,  is  but  a  confirmation  of  it;  and 
witn  this  theprecedents  agree.  Rast.  406.  Co.  Ent.  351.  Heme,  214.  Thes.  Brev. 
141.     Rob.  Ent.  328.  331.     2  Saund.  375,  376. 

(s^  This  time  b  further  limited  to  six  months  b^  st.  8  G.  2.  c.  16.  s.  14. 

(a)  Although  a  suit  has  been  commenced  in  time,  yet  if  that  suit  has  been  discon- 
tinued, a  new  action  cannot  be  commenced,  unless  the  usual  matters  Required  by  the 
statute  have  been  performed  within  the  time  limited.    Sd.  109.    Hob.  495. 

(d)  1.  It  is  said,  that  it  is  not  necessary  that  the  robbery  should  be  in  the  ^hway, 
to  chaige  the  hundred.  7  Mod.  159.  Salk.  614.  —  2.  And  where  it  was  in  a  private 
way,  they  were  held  liable.  Far.  1 60.  B.  N.  P.  1 84.  —  3.  Where  the  phintiff  declared, 
^uod  qumdam  pentmtB  ignoUe^  ^.  apud  quendam  locum  ex  auttraR  parte  cujutdam 
jmmcB  voeaf  Fair-mile  Gate,  infra  parocfnamj  4^.  vt  et  armit  assaulted  him,  and  rob- 
oed  him  of  so  much  money ;  and  there  being  a  verdict  for  the  plidnti^  it  was  moved 
in  arrest  of  iudgment,  that  apud  quendam  locum  mifht  be  meant  of  a  robbeiy  com- 
mitted in  a  nouse,  garden,  or  wood,  for  which  the  hundred  is  not  liable,  being  only 
obliged  to  guard  the  hi^ways;  it  was  held,  that  the  declaration  was  good,  esrodally 
after  verdict,  because  it  must  be  intended  that  this  was  given  in  evidence,  otnerwise 
the  plaintifr  would  have  been  nonsuited ;  and  the  court  also  held  that  even  without  the 

aid 


Hue  and  cry.  473 

So,  though  upoQ  the  st  of  Wint  the  action  lav,  if  tdl  the  robbers 
were  not  taken.  D.  7  Co.  7.  a.  R.  1  Sid.  11.  Fer  2  J.  Dy.  370.  a« 
in  margin. 

Yet,  by  the  st  27  El.  IS.  no  hundred  shall  be  chargeable,  if  any  of 
the  robbers  be  taken«  (c) 

If  any  be  taken  before  the  action  conunenced,  though  he  be  taken 
after  the  forty  days  after  the  robbeiy.  Co.  Ent  348,  349.  The  plead- 
ing is,  hucusque  non  ceperuni.     Semb.  1  Sid.  11. 

So,  if  any  be  taken,  though  he  be  not  taken  upon  the  hue  and  cry, 
but  in  any  other  part  of  l^e  county.     Per  Hale,  1  Vent  119. 

If  the  robber  be  charoed  with  the  robbery  in  the  presence  of  a  justice 
of  peace,  it  shall  be  a  tiding,  although  no  one  lays  his  hand  upon  him. 
R.  1  Vent  118.  235.    2  Keb.  760.     2  Lev.  4. 
.    So,  if  he  be  found  in  gaol  for  another  offence,  and  is  indicted  for  that 
robbery. 

But  a  taking  upon  suspicion,  if  he  be  acquitted,  is  not  sufficient* 
Per  Periam,  Dy.  370.  a.  in  marg. 

So,  by  die  st  27  El.  13.  No  hundred  shall  be  charged,  unless 
the  partT  make  (d)  oath  (e)  -mthin  twenty  days  before  the  action  brought, 
that  he  knows  not  (./*)  thie  robbers,  or  any  of  theiQ,  before  some  justice 
of  the  peaoe  (g)  of  the  hundred,  or  near  it 

If  the  action  be  discontinued,  and  a  new  one  commenced,  there  ought 
to  be  such  oath  within  twenty  days  before  the  new  action.  R.  }  Sid.  )39. 
1  Keb.  495.  (h) 


Bid  of  B  verdict  it  would  haye  been  good,  nor  was  it  necessanr  for  the  plaintiff' to  aUege^ 
that  the  robbery  was  committed  on  the  highway,  any  more  than  that  it  was  committed 
by  day  and  not  by  night.  Carth.  71.  5  Mod.  S58.  Show.  so.  Comb.  150.  Wil. 
41S.  4^7.     Ld.  Rd.  898.     11  Mod.  8.     S  Str.  1011. 

(c)  By  8  6.  S.  c  16.  8. 8^  no  hundred  shall  be  chargeable,  if  one  or  more  t>f  the 
felons  be  apprehended  within  the  space  of  forty  days  next  aner  public  notice  of  the 
tx>bbery  given  in  the  London  Grazette. 

(ff)  1.  The  form  of  the  oath  may  be  seen  in  Hies.  Brev.  141. —  8.  The  reason  why 
an  oath  is  enjoined  by  the  statute  appears  to  be,  that  the  person  robbed  should  enter  into 
a  recognizance  to  prosecute  the  robbers,  if  he  knew  them,  or  any  of  them,  and  that  the 
hundred  might  be  excused  on  the  conviction  of  such  persons,  and  also  to  pre?ent 
a  robbery  by  fraud  and  collusion.    3  Mod.  288.    3  Wms.  Sannd.  376.  n. 

(e)  In  an  action  by  the  master  for  the  robboy  of  two  of  his  servants,  the  Junr  found 
that  one  of  the  servants  was  a  quaker,  and  would  not  take  the  oath  re^[uired  by  the 
statute;  and  it  was  held,  that  the  master  could  not  recover  against  the  hundred 
as  to  the  property  taken  from  that  servant;  for  the  statute  of  Elizabeth  was  made  in 
favour  of  the  hundred,  to  prevent  confederacy  and  combination  between  the  thieves 
and  the  narty  robbed,  and  it  was  the  master's  folly  to  employ  such  a  servant.  Salk. 
618.    March,  11. 

(/)  Though  the  person  robbed  knows  the  oflfenders,  or  any  of  them,  he  may  never- 
theless bring  an  action  against  the  hundred ;  only  he  must  first  enter  into  a  reoogniz- 
ance  to  prosedite  the  o&nders.    Noy.  150. 

(g)  1.  It  is  sufficient  for  the  plaintm  to  prove  that  the  person  who  took  the  affidavit 
acted  as  a  justice  of  peace;  and  it  is  sufficient  to  entitle  the  plaintiff*  to  have  it 
read,  that  it  was  delivered  to  the  witness  who  produced  it,  bv  the  justice's  derk^  nor 
is  it  necessanr  that  his  handwriting  should  be  proved,  u,  N.  P.  186.-»S.  And 
where  the  affidavit  was  alleeed  to  be  taken  before  a  justice  of  peace  fer  the  north 
riding  of  Yorkshire ;  it  was  held  to  be  sufficient,  though  objected,  tnat  the  statute  was 
not  conformed  to  by  taking  the  oath  before  such  justice,  the  statute  having  directed 
the  oath  to  be  taken  before  a  justice  of  the  county;  for  there  are  disdnct  conuniisions 
for  eadi  riding  of  Yorkshire.    2  ^d.  44. 

(h)  Where  the  party  made  one  oath  of  the  robbeiy  the  day  af^  it  took  places  and 
aootner  twenty  days  before  action  brought,  it  was  held  good.    8  Sid.  44. 

And 
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And  an  oath,  that  he  does  not  know  the  robbers,  is  not  sufficient, 
without  saying,  or  any  of  them.     Semb.  Noy,  21.  (2) 
The  party  robbed  must  make  the  oath. 

If  the  action  be  by  the  master,  where  his  servant  was  robbed,  the 
servant  must  swear,  and  not  the  master.  R.  Cro.  £1. 142.  1  Leo.  S23. 
R.  Cro.  Car.  38.  SS6.     Adm.  S  Mod.  288.     Sd.  613.  {k) 

If  the  master  brings  the  action  upon  a  robbery  of  two  servants,  both 
must  make  oath.  3  Mod.  288.  R.  iqter  Ashcomb,and  hundred  of 
Eltham,  B.  R.  2  W.  8c  M.    Sho.  94.  241.(/} 

If  the  servant  delivers  part  of  the  money  to  another  who  travels  with 
him,  and  they  are  both  robbed  together,  both  must  make  oath.  R.  inter 
Ashcomb  and  hund.  of  Eltham.     3  Mod.  288. 

Though  one  be  a  quaker,  and  refuse  the  oath.  3  Mod.  288.  Sal.  613. 

But  if  the  master  brmgs  an  action  upon  the  robbery  of  two  servants, 
and  one  only  swears,  he  shall  recover  for  so  much  as  was  in  his  posses- 
sion.    3  Mod.  289.     Sal.  61^3.     Carth.  146. 

If  the  master  delivers  part  of  his  money  to  his  servant,  and  they  are 
robbed  tpgether,  and  the  master  brings  the  action,  it  is  sufficient  if 
the  master  alone  swears ;  for  the  money  delivered  to  the  servant  re« 
mains  in  the  possession  of  the  master,  if  he  be  robbed  in  the  presence 
of  the  master.  R.  inter  Jones  and  Hundred  of  Rumley,  1658.  3  Mod. 
288.     Sal.  613.     Carth.  146. 

So,  if  the  servant  delivers  part  of  the  money  to  A.  and  they  are 
robbed  together,  and  afterwards  the  servant  brings  an  action  for  the 
whole;  it  is  sufficient  if  the  servant  alone  makes  oath ;  for  the  whole 
was  in  his  possession.     Carth.  146. 

And  if  the  servant  be  robbed  of  money  in  the  presence  of  the  master, 
and  the  master  alone  swears,  and  brings  an  action,  it  is  sufficient,  though 
the  servant  knows  some  of  the  robbers,  and  informs  his  master  of  it. 
R.  3  Mod.  288.     Carth.  146. 

So  an  action  lies,  though  the  parQr  after  the  oath  detect  the  robbers 
R.  Mar.  pL  28. 

So,  if  the  oath  be  taken  by  a  justice  of  peace  out  of  the  county  it 
is  sufficient ;  for  it  is  a  ministerial  act.     R.  Jon.  239.     Cro.  Car.  211. 

If  a  justice  of  peace  refuses  an  examination,  (m)  an  action  upon  the 
case  lies  against  him ;  for  he  is  only  ministerial.     Semb.  1  Leo.  323. 

If  the  oath  be  taken  by  a  justice  of  peace  within  the  county,  although 
it  be  not  within  the  hundred,  it  is  sufficient.     R.  Sal.  614.  (n) 

So, 


($)  1.  5  Lev.  3S8.  —  2.  So  it  should  seem,  that,  statins  in  the  oath,  that  he  tutptxied 
certain  persons,  would  not  be  sufficient,  as  was  held  in  an  action  upon  a  statute 
similarly  worded.    2  Str.  1048.    Esp.  P.  A.  191. 

{k)  Carth.  146.  Ld.  Raym.  829. 

(/)  Or  he  can  reooTer  only  so  much  as  the  one  servant  who  mokes  the  oath  wa» 
robbed  o£    Salk.  618.    March,  11. 

(m)  1.  The  justice  need  not  take  the  examination  in^  writing ;  for  if  he  i^pears  at 
the  trial,  and  fdves  evidence  of  what  was  stated  by  the  plaintiff  to  Inm,  to  the  substance 
of  the  usual  affidavit,  that  is,  as  to  his  knowing  the  persons  who  robbed  him,  or  any  of 
them,  &c.,  it  is  sufficient.  B.  N.  P.  186.  —  2.  But  where  the  justice  has  taken  the  ex- 
amination and  usual  affidavit  in  writing,  and  it  is  produced  at  the  trial,  itself  alone  can 
be  used  in  evidence.    Ibid. 

(n)  1.  That  is,  he'  need  not  be  inhabiting  within  the  hundred.  lUd.  ^  2.  And  by 
directing  the  oath  to  be  taken  before  a  justice  of  peace,  near  the  hundred  in  which  the 
robbery  was  conmiittcd,  the  statute  does  not  mean,  as  of  course,  the  next  adjoining 

justice 
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So,  by  the  st.  8  Geo.  2.  16.  no  action  shall  be  brought,  unless  before 
commencement  the  party  before  the  chief  clerk,  or  secondary,  {o)  or 
filazer  of  the  county,  or  clerk  of  the  pleas  of  the  court  where  the  action 
is  brought,  or  sheriff*  of  the  county,  give  bond  of  100/.  penalty  with  two. 
sureties  to  the  high  constable  {p)  of  the  hundred,  with  condition  to  pay 
costs  if  the  plaintiff  be  nonsuit,  discontinue,  have  a  verdict  or  judgment 
on  demurrer  against  him. 

Which  bond  shall  be  certified  by  such  chief  clerk,  &c.  to  the  chief 
derk  or  secondary  in  B.  R.  or  filazer  of  the  county  in  C.  B.  or  to  the 
clerk  of  the  pleas  or  his  deputy  in  the  exchequer,  before  process  shall, 
issue  in  such  suit. 

None  shall  take  for  such  bond  more  than  B$.  besides  stamp*duties^ 
nor  more  than  25.  6d.  for  making  such  certificate,  and  2«.  6(L  for  filing 
it ;  and  the  chief  clerk,  &c.  upon  request  shall  deliver  it  over  to  the 
high  constable  gratis. 

So,  though  it  lies  since  the  st.  of  Winton,  though  the  robbery  was  on 
a  Sunday.  R.  1  Brownl.  1 56.  Per  3  J.  Mont  cont  2  RoL  59.  2  Cro. 
496. 

Yet,  by  the  st.  29  Car.  2.  ?•  if  any,  who  shall  travel  on  the  Lord's^ 
day,  shaU  be  then  robbed,  no  hundred  shall  be  answerable  for  it,  but 
the  person  robbed  shall  be  barred  fi*om  bringing  any  action  for  the  said 
robbery. 

But  if  a  man  be  robbed  in  going  in  his  coach  to  church  he  shall  have 
an  action  agsunst  the  hundred ;  for  that  is  not  travelling  within  the 
intent  of  the  st.  29  Car.  2.  R.  in  C.  B.  (7  Geo.  inter  Tadimaker  and 
Hundred  of  Edmonton.     Comyns's  Rep.  34*5.) 

As  to  the  proceeding,  declaration,  plea,  &c.  in  an  action  upon  the  st^ 
of  Winton,  vide  in  Pleader,  (2  S  1,  &c.) 

(C  5.)  How  the  charge  upon  the  hundred  shall  be  levied.  * 

If  there  be  judgment  against  the  hundred,  it  may  be  levied  against 
the  inhabitants  of  the  same  hundred  hy^fieri  facias. 

So  it  may  be  levied  upon  any  one,  who  has  lands  in  his  possession 
withui  the  hundred,  though  he  has  no  house,  nor  lodging  there ;  for  he 
is  an  mhabitant.     R.  2  Sand.  423. 

Upon  a  lessee*  or  purchaser  after  the  robbery  committed.     R.  Noy, 

155. 

So  it  may  be  levied  upon  one  or  two  of  the.  inhabitants. 

But  if  a  man  come  to  inhabit  in  an  hundred  after  a  robbery  done^ 
he  shall  not  be  charged.     R.  Hutt  125.     Cont.  per  Barckley,  Mar. 

pi.  28. 

So,  if  the  whole  debt  be  levied  upon  one  or  two  of  the  hundred,  by 
the  St.  27  El.  13.  on  complaint  to  two  justices  of  peace  of  the  county 


justice  of  peace,  or  annex  any  ^precise  meaning  as  to  distance.  E«p.  P.  A.  193.— 
5.  For  where  the  tobbery  was  committed  twenty  miles  fix>m  the- place  where  the  jiiSi- 
tice  lived,  and  it  was  proved,  that  there  were  'many  justices  of  peace  lived  nearer; 
Abney  J.  held  it  to  be  sufficient,  saying,  that  the  act  in  that  respect  was  merely  directory. 

B.N.P.186;  '  .  -  ,    , 

(o)  Where  the  bond  was  set  out,  as  given  before  J.  S.  secondary  to  G.  W.,  chief  derk 

to  enroll  pleas,  it  was  held  to  be  a  good  bond  within  the  fltakpte,  tboa^  the  word 

*  secondary*  only  be  used  therein.    Aodr.  115.-   C.  T.  H.  409. 
(/>)  It  is  sufficient  to  say,  that  the  bond  was  given  to  J.  H.^  high  constable,  without 

averring  that  there  was  but  one.    Andr.  1 1 5.    C.  T.  H.  409. 
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(^piorum  unus)  in  or  near  the  hundred,  they  may  assess  rateably  all  the 
towns,  &c.  within  the  same  hundred,  or  in  the  liberties  within  the 
same^  for  the  relief  of  him  against  whom  the  plaintiff  took  execntion; 
^d  the  constable  of  each  town,  &c«  may  rateably  assess  the  said 
sum  on  every  inhabitant,  and  if  he  refuse  to  pay,  levy  by  it  distress  and 
Bale,  &c 

.  And  by  the  same  stat  the  hundred,  where  default  of  fresh  suit  on  hue 
and  cry  was  made,  shall,  answer  half  the  damages  recovered  against  the 
hundred  in  which  the  robberv  was  committed,  to  be  recoverea  by  debt, 
&&  at  the  suit  of  the  derk  of  the  peace. 

By  the  st  8  Geo.  2.  16.  afler  judgment  against  the  hundred,  no 
process  shall  be  served  on  the  high  constable  or  any  inhabitant,  but  the 
sheriff  (;)  oh  receipt  of  the  writ  of  CKecution  (r)  shall  shew  it  gratis  to 
two  justices  of  the  peace,  in  or  near  the  hundred,  who  shall  speeduy  cause 
an  assessment  to  be  levied  (5)  pursuant  to  the  st  27  El.  IS.  and  also  for  the 
necessary  expenses  of  the  high  constable  above  the  costs  and  damages 
recovered,  of  which,  on  notice  from  the  two  justices,  he  shall  give  an 
account,  and  proof  on  oath  to  thfeir  satisfiu^tion,  having  first  caused  his 
attomejr's  bill  to  be  taxed. 

The  sheriff  shall  pay  the  money  levied  to  the  parties  without  fee,  and 
indorse  the  day  of  receiving  the  writ  of  execution,  and  not  to  be  called 
upon  for  a  return  till  six^  aays  afler.  {t) 

And  the  like  assessment  shall  be  in  case  the  plaintiff  be  nonsuit,  dis- 
continue, or  have  a  verdict  or  judgment  on  demurrer  against  him,  i£ 
by  insolvency  of  the  plaintiff  or  his  sureties,  he  cannot  be  rdmbuned 
on  the  bond  of  100/.  penalty;  and  the  money  levied  shall  be  paid  to 
the  justices  for  the  high  constable  in  t^  days  after  it  is  levied,  {u) 

And  the  justices  may  limit  a  time  not  exceeding  thirty  days  for  levy-^ 

(a)  After  the  sheriiThai  handed  over  the  writ  of  execution,  under  the  statute  of  hue 
sad  cry,.  8  G.  2.  c  16.  or  19  G.S.  c  34^  he  hiu  no  farther  duty  to  perform,  except  to 
return  what  he  has  done.    13  East.  544. 

(r)  Though  damages  recovered  against  the  hundred,  under  the  riot  act,  are  to  bo 
lened,  notby  a  writ  of  execution,  but  by  an  order  ofjustices;  it  seems  that  the  writ 
should  still  issue  as  a  foundation  for  the  order.    5  T.  It.  341. 

(s)  1.  An  order  of  justices  to  levy  damages  recovered  on  the  riot  act  against  the 
hundred,  directing  them  to  be  paid  to  a  banker,  subject  to  their  farther  order,  mstead  of 
the  plainti^  pursuant  to  the  statute,  is  bad.  5  T.  R.  341. —  2.  It  seems  that  an  order 
directing  dunages  recovered  under  die  riot  act  asainst  the  hundred,  to  be  levied  on  the 
inhalntants  of  *  districts  and  parishes,'  instead  of  *  towns,  perishes,  villages,  and  ham- 
lets,'is  bad.    5T.R.  341. 

{t)  By  St.  3S  G.  9  c.  46.  s.  4.  No  writ  of  execution  agunst  the  inhabitants  of  any 
hundrea,  on  any  judgment  obtained  by  virtue  of  any  act  of  parliament,  shall  be  levied 
on  any  particular  inluibitant  of  such  hundred;  but  tne  sheriff  shall,  on  receipt  of  any 
suchwnt,  cause  the  same  to  be  produced  to  two  justices  of  the  peace  as  is  directed  by 
8  G.  S.  c  16.  s.  4.,  and  thereupon  the  said  justices  shall,  as  is  directed  by  the  said  act, 
cause  a  taxation  to  made  and  collected  for  paying  the  costs  and  damases  recovered  br 
the  plaihtiQ  and  all  sudi  necessary  expenses  as  any  inhabitant  of  such  hundred  shaU 
have  been  ttL  in  defending  such  action ;  the  same  being  first  proved  on  oath,  and  the 
attorney's  bul  bein^  first  tuced,  and  the  sum  so  collected  shall,  within  the  time 
by  the  said  act  limited,  be  paid  to  the  shorifl^  and  by  him  paid  over  to  the  persons 
entitled  to  the  same^  without  deduction  or  fee. 

(u)  As  the  statute  of  V^ton  incorporates  the  hundred  so  as  to  subject  them  to  be 
sued,  it,  by  consequence,  gives  them  the  a^wdties  attaching  upon  the  character  of 
clefoidants;  and  they  may,  therefore,  sue  the  plaintiff  for  the  costs  of  a  nonsuit;  may 
brinff  a  tarefackUf  on  action  of  debt  upon  the  judgment ;  or  may  proceed  aguast  the 
•henff  £br  an  escape.    Fltzgib.  S96. 
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ing  such  assessment;  and  tiie  officer  a|^inted  refiisinff  or  neglecting 
to  levy  and  pay  the  money,  &c.  in  such  time  forfeits  double  the 
sum.  {x) 


(x)  1.  By  1  G.  1.  St.  S.  c  5.  8. 4.  commonly  called  the  rioiaci^k  is  enacted,  that 
if  any  persons  unlawfully,  liotouslv,  and  tumultuously  assembled  toaetfaer,  to  the  dia- 
taiiNmce  of  the  (Public  peace,  shall  unlawfully  and  with  force  demolish   or  pull 
down,  or  be^  to  demolish  or  pull  down,  any  church  or  chapel,  oi^any  building  for 
ielig:ious  worship  certified  and  regbtered  accordina  to  the  statute  1  W.  &  M.  S^  1. 
c  18.  or  any  dwelling  house,  barn,  stable,  or  other  outhouse,  that  then  everv  such 
demolishina,  or  pulling  down,  or  beginning  to  demolish  or  pull  down,  shdl  be  adjudged 
ielony  without  oenefit  of  dei^.-- s*  And  by  s.  6.  it  is  enacted,  that  ^  any  such 
church  or  chapel,  or  any  such  building  for  reumous  worship,  or  any  such  dwdlii^ 
house,  bam,  or  other  outhouse,  shall  be  demolished  or  pulled  down  wholly,  or  in 
part,  by  any  persons  so  unlawfully,  riotously  and  tumultuously  assembly  that  dien, 
m  case  such  church,   chapel,  btulding  for  religious  worship,  dwelling  house,  barn, 
stable,  or  outhouse,  shall  be  out  of  any  city  or  town,  that  is  either  a  county  of  itself, 
or  u  not  with^  any  hundred,  that  then  the  inhabitants  of  the  hundred  in  which  such 
damage  shall  be  done^  shall  be  liable  to  yidd  damages  to  the  person  or  persons  injured 
andwnnified  by  such  demolishing  or  pulling  down  wholly  or  in  part;  and  sucn  da- 
mages shall  and  may  be  recovered  by  action  to  be  brought  in  any  of  his  majesty's 
courts  of  record  at  Westminster,  by  the  person  or  persons  damnified  the9nd>y»  against 
any  two  or  more  of  the  inhabitants  of  such  hundred,  such  action  for  damages  to  anv* 
church  or  chapel  to  be  brought  in  the  name  of  the  rector,  vicar,  or  curate  of  sucn 
.  church  or  dispel  that  shall  be  so  damnified,  in  trust  for  applying  the  damages  to  be 
recovered  in  rebuilding  and  repauring  such  church  or  chapa ;  and  that  juckment  beina 
given  for  the  plaintiff  m  such  action,  the  damages  so  to  be  recovered  shafi  be  raised 
and  levied  on  the  inhabitants  of  such  hundred,  and  paid  to  such  phuntiffin  such  man- 
ner and  form,  and  by  such  ways  and  means,  as  are  provided  by  the  st  87  Eliz.  for  re- 
imbursing the  person  or  persons  on  whom  any  money  recovered  against  anv  hundred 
by  any  party  robbed,  shall  be  levied:  and  in  case  any  such  church,  chapd,  building 
for  r^gious  w(Mrship,  dwelling  house,  bam,  stably  or  outhouse  so  damnined,  shall  be 
in  any  city  or  town,  that  is  either  a  county  of  itself,  or  is  not  within  any  hundred, 
then  tne  action  is  to  be  brought  against  two  or  more  inhabitants  of  such  dty  or  town. 
—  3.  This  statute,  so  fiur  as  it  respects  the  action  against  the  hundred  by  the  par^  in- 
jured, is  held  to  be  a  remedial  law,  and  ought  to  recdve  a  liberal  constroction;  and, 
therefore,  although  the  words  of  the  statute  are   *  any  dwdlinff-house,  bam,  stable, 
or  other  outhouse,'  if  the  persons  riotously  assembled,  demolish,  and  pull  down  a 
dwelHne-house,  and  at  the  same  time  destroy  the  goods  and  furniture  in  the  house, 
although  such  ffoods  and  furniture  were  not  destroyed  by  means  of  the  pulling  down 
of  the  nouse,  Uie  hundred  is  liable  to  yidd  damages  for  the  destrucdon  of  the  furni- 
ture, as  wdl  as  of  the    house;    for    the  destmction  of   the  furniture  and  the 
demolition'  of  the  dwelling-house  is  one  and  the   same   act  committed    at    one 
and  the  same  time.    Indeed  if  the  destmction  of  the  furniture  be  a  separate  act, 
it  is  not  a  fdony,  and  the  hundred  is  not  liable,  but  where  it  is  part  of  the  same 
transaction,  the  hundred  is  diaigeaUe  to  yidd  damages  for  the  destmction  of  both 
house  and  furniture.    At  the  common  law,  antecedent  to  this  statute,  to  demolish  .a 
house  and  furniture  was  a  mere  dvil  trespass,  for  which  the  owner  might  bring  an  ac- 
tion of  trespass  against  the  wrong-doers,  and  recover  damages  against  them  for  the 
whole  loss  ne  sustained,  as  wdl  by  the  destruction  of  the  furniture,  as  of  the  house; 
but  this  statute  has  tumed  the  tre^iass  into  a  fdon^;  and  it  being  mei^  in  the  fe- 
lony, the  partT  injured  was  of  course  deprived  ot  his  dvil  remedy  against  the  trea- 
passers  until  thdr  conviction  or  acquittal,  and  therefore  the  statute  nas  substituted 
the  action  agtdnst  the  hundred  in  ueu  of  it,  and  put  the  partv  injured  in  the  same 
state  as  he  was  before.     Cowp.  485.     Dougl.  699.     S  Saund  577.  n.  —  4.  To  siuh 
port  this  action,  it  is  not  nece^ary  to  prove,  that  twelve  rioters  were  assembled  at  the  • 
time  of  the  demolition  of  a  dwdling-house,  &c^  for  though  in  the  first  and  third  sec- 
tions of  the  act,  the  number  twdve  is  paiticularly  mentioned  as  descriptive  of  the 
ofience  diereby  created;  yet  it  is  omitted  in  the  fourth  section  which  makes  it  fdonv 
riotously  to  demolish  any  dwdlina  house,  &c  ;  and  also  in  the  sixth  section,^  which 
.  gives  the  remedy  against  the  hun£ed ;  which  latter  section  being  also  a  rememal  law, 
makes  the  consideration  of  the  numbers  assembled  less  important.    5  T.  R.  14.  -« 
5.  The  acdon  may  be  brought  by  a  trustee  in  whom  the  legd^tete  is  vested  for  ezitt- 
ing  purposes,    Ibid.^  6.  And  even  as  it  seems,  by  a  bare  twtee.    Ibid.  —  7.  The  de- 

molisUng 
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noliahing  and  pulling  down  of  a  dwelling  house,  &c^  or  a  part  of  it  must  amount  to 
a  felony  within  this  act,  in  order  to  make  the  hundred  liable  to  an  action  at  the  suit  of 
the  party  injured  for  the  damage  done  to  his  house.  Therefore  where  a  large  mob 
collected  in  a  town,  where  there  was  a  eeneral  illumination,  broke  the  windows  of  the 
plaintiffii'  house  with  stones,  &c.  and  auo  the  stanchions  of  the  windows,  the  uprights 
of  the  sashes,  and  also  the  window  shutters  on  the  inside ;  it  was  held,  that  the  hun- 
dred was  not  liable  to  an  action  for  this  damage  done  to  the  house ;  because  it  was  not 
•a  beginning  to  demolish  or  pull  down  within  the  meaning  of  the  fourth  section  of  the 
act;  and  the  action  is  not  maintainable  against  the  hundred  unless  the  rioters  are 
guilty  of  felony.  7  T.  R.  496. -<^  8.  But  where  upwards  of  an  hundred  persons  as- 
sembled together,  came  to  the  plaintifis'  house,  who  was  a  baker,  and  asked  if  be  had 
any  flour,  and  being  answered  in  the  affirmative,  the^  said  that  they  would  have  it  at  2#. 
a  stone,  it  bein^  then  worth  about  Si, ;  the  plaintiff  said  that  he  could  not  afford  to 
sell  it  at  that  price ;  but  they  insisted  upon  having  it ;  and  he,  not  able  to  resist,  began 
to  measure  it  out  in  small  quantities ;  whereupon  the  rioters  began  to  break  the  win- 
dows of  the  bake-house,  and  the  dwelIing4iouse  adioining  thereto,  and  broke  the  glass 
of  three  windows,  and  also  the  shutters;  besides  wnich,  they  broke  open  a  warehouse 
belonging  to  the  plaintiff,  situate  lower  down  in  the  same  street  on  the  opposite  side  of 
the  way,  in  whicn  there  was  flour ;  there  however  they  only  burst  open  tnc  lock,  and 
threw  about  three  bags  of  flour  worth  15/.  into  the  street,  from  whence  it  was  carried 
away  by  some  of  the  mob ;  and  they  took  about  ten  stone  out  of  the  bake-house, 
which  was  sold  at  the  price  named  by  themselves ;  they  also  took  away  some  malt, 
and  other  things :  The  learned  judge  told  the  jury,  that  there  was  no  doubt  of  the  un- 
lawfulness of  tne  assembly ;  and  as  to  their  beginning  to  demolish  or  pull  down  the 
dwelling-house,  that  the  glasses  ofthe  windows,  and  the  shutters,  if  fixed,  were  part  of 
the  dwdlinff-house;  nevertheless  if  they  were  satisfied  that  the  mob  meant  to  stop  there 
and  proceed  no  fiirther,  it  might  be  too  much  to  say,  that  it  was  a  bqginnine  to  de- 
molish, &c,  within  the  riot  act ;  but  if  they  thought,  that  the  mob  came  with  an  in- 
tention to  proceed  to  further  acts  of  demolition,  if  they  could  not  otherwise  effect 
•their  purpose,  then  it  was  a  banning  to  demolish ;  whereupon  the  jury  found  for  the 
plaintiff  to  the  amount  of  all  tne  damase  proved.  On  a  motion  for  a  new  trial  the 
court  of  K.  B,  held,  that  the  damage  done  tb  the  warehouse  on  the  opposite  side  of 
the  street  was  an  entire  distinct  act,  not  consequential  to  bursting  open  tne  lock ;  and 
it  would  be  carrying  the  construction  of  the  statute  too  far  to  say,  that  a  bursting 
.open  of  a  lock  upon  such  an  occasion,  was  a  b^;inning  to  demolish  the  house;  that  in 
the  case  cited,  the  damage  to  the  garden  was  immediately  consequential  to  pulling 
down  part  of  the  house,  and  happened  in  the  act  of  pulling  it  down.  With  respect 
to  the  dwelling-house  and  bakehouse  adjoining,  the  case  was  properly  lefi  to  the  jury 
to  consider,  quo  ammo  the  windows  and  shutters  were  broken ;  but  that  the  flour 
taken  out  of  the  bakehouse,  which  was  compelled  by  the  mob  to  be  sold,  was  not  a 
damage  which  could  be  recovered  by  the  plaintiff  against  the  hundred.  Upon  whidi 
the  pudntiff  consented  to  take  his  verdict  only  for  the  damages  done  to  the  house  by 
breaking  the  windows.  1  East,  615.  S  Saund.  978.  n.  — 9.  So  where  a  mob  consist- 
ing of  more  than  two  hundred  persons  came  in  the  morning  to  the  plaintiff's  house  at 
S.,  who  was  a  flour  seller  and  grocer;  and  afler  beating  him,  and  threateninj?  to  break 
tile  windows,  and  pull  the  house  down,  they  actually  broke  the  windows  of  the  house 
and  kitchen,  cut  the  iron  and  stanchions,  and  broke  the  window-shutters;  they  also 
pulled  down  a  lean-to,  or  little  out-house,  and  tore  off  the  roof  of  it ;  the  latter 
was  so  placed,  that  when  pulled  down  there  was  \eh  an  opening  outwards  from  the 
upper  chamber  of  the  house,  which  had  communicated  as  a  door-way  into  the  upper  ' 
part  of  the  lean-to ;  out  of  the  lumber-room  with  which  this  was  connected,  the 
mob  took  a  quantity  of  flour ;  some  of  it  they  sold  one  amongst  another,  against 
the  plaintiff's  consent,  at  their  own  price  (scarcely  half  the  value),  which  they 
paid  to  the  plaintiff;  some  was  stolen;  and  some  was  thrown  about  and  wasted; 
m  all  more  than  two  hundred  stone :  it  was  objected  that  the  plaintiff  was  not 
entitled  to  recover  fo^  any  part  of  the  flour  wnich  was  tidcen  and  sold  by  the 
mob,  but  only  for  the  damage  done  to  the  house  and  lean-to,  and  the  flour 
spoiled  in  so  doiiw :  the  jury,  however,  under  die  judge's  direction,  found  a  verdict 
for  the  plaintiff  for  the  several  amounts  of  the  damages  sustained  by  him  in  each 
respect :  but  the  court  of  K.  B.  was  of  opinion,  that  the  hundred  were  only  liidile  for 
the'damaffe  done  to  the  house  and  lean-to,  and  for  sudi  of  the  flour  as  was  spoiled  or 
destroyedin  doinff  that  damage;  but  that  as  to  the  flour  stolen,  or,  which  in  efiect  was 
,the  same  thing,  taken  away  and  sold  without  the  consent  of  the  plaintiff  that  bdn^  a 
-distinct  felony  in  the  oflenders,  an'  ofience  which  existed  before  the  pasnng  of  the  not 
-act,  and  not  an  injuiy  done  to  the  party  by  beginning  to  demolish  or  pufi  down  the 
-  house,  it  was  not  within  the  fourth  clause  of  tne  act,  and  consequently  not  \vithin  the 

clause 
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dause  givinc  damages  affatnst  the  hundred,  l  East,  636.  s  Saund.  376.  n.  — <  10.  The 
breaking  of  inside  window  shutters,  a  window  sill,  and  the  wood  of  the  fanlight,  has 
been  h^d  sufficient  evidence  of  a  b^g^nning  to  ptdi  down,  if  the  nob  are  interrupted 
and  dispersed,  while  committing  these  acts  of  violence,  bv  an  alarm  of  the  approaca  of 
the  military.  4  Camp.  SSI. — 11.  And  it  was  held^  tnat  in  order  to  render  the 
hundred  liable  for  partial  damajge  done  to  a  house,  the  rioters  must  have  be^n  to 
demolish  it  with  the  intention  ot  actually  demolishing  it,  if  not  interrupted.  4  Camp. 
377. —  13.  And  in  an  action  against  the  hundred,  for  demolishing  and  taking  goods,  it 
was  held,  that  the  plaintiff  might  recover  the  value  of  the  goo£,,as  guns,  gunstocks, 
&C.  used  and  destroyed  in  the  very  act  of  demolition,  but  not  of  such  as  are  reloniously 
carried  away  at  the  time,  for  that  is  a  distinct  felony.  1  B.  &  A.  487.  — 13.  But  by 
a  recent  statute,  57  G.  3.  c.  19.  s.  58.,  it  is  enacted,  that  in  eveir  case  where  any 
house,  shop,  or  other  building  whatever,  or  any  part  thereof,  shall  be  destroyed,  or 
shall  be  in  any  manner  dama^d,  or  injured,  or  where  any  fixtures  thereto  attached, 
or  any  furniture,  goods,  or  commodities  whatever  which  shall  be  therein,  shall  be 
destroyed,  taken  away,  or  damaged,  by  the  act  or  acts  of  any  riotous  or  tumultuous 
assembly  of  persons,  or  by  the  act  or  acts  of  any  person  or  persons  engaged  in,  or 
making  part  of  such  riotous  or  tumultuous  assembly,  the  inhabitants  of  the  city.  Set.  . 
in  which  such  house,  &c.  shall  be  situate,  if  such  city,  &c.  be  a  county  of  itself,  or 
is  not  within  any  hundred,  or  otherwise,  the  inhabitants  of  the  hundred,  m  which  such 
damage  shall  be  done,  shall  yield  a  compensation  to  the  person  damnified,  to  be  r^ 
covered  by  the  same  means,  and  under  the  same  provisions,  as  are  provided  by  1  G.  1. 
c.  5.  with  respect  to  persons  injured  and  damnified  by  the  demolishing  or  pulling  down 
of  any  dwelhn^-house,  by  persons  unlawfiilly,  riotously,  and  tumultuousJy  assembled. 
— 14.  The  plamtiffis  entitled  to  his  costs  in  this  action,  as  well  as  in  the  action  against 
the  hundred,  on  the  statute  of  hue  and  cry.  S  Wils.  91.  ^  Cowp.  485.  — 15.  As 
to  the  time  within  which  the  action  is  to  be  brought ;  there  is  no  case  wherein  this 

{>oint  has  been  decided;  but  it  should  seem  that  the  eighth  section  of  the  act,  which 
imits  criminal  prosecutions  for  the  felony  created  by  it  to  be  commenced  within  twdve 
months  after  tne  ofEsace  committed,  would  be  held  to  extend  also  to  actions  brought 
upon  it.    S  Saund.  378.  n. 

1.  By  the  statute  9  G.  1.  €.  SS.  s.  1.  coi^monly  called  the  biad  ad,  it  is  enacted, 
that  if  any  person  or  persons  shall  unlawfiilly  and  maliciously  kill,  maim  or  wound  any 
cattle,  or  cut  down  or  otherwise  destroy  any  trees  planted  m  any  avenue,  or  growing 
in  any  garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit,  or  shall  set  fire  to 
any  house,  barn,  or  outhouse,  or  to  any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay, 
or  wood,  every  person  so  offending  shall  be  adjudged  guilty  of  felony  without  benebt 
of  derey.  —  S.  And  by  the  seventh  section  of  the  same  act,  it  is  enacted,  that  the  inhaln- 
tants  dr  every  hundred  shall  make  full  satis&ction  and  amends  to  all  and  every  the  per- 
son and  persons,  their  executors  and  administrators,  for  the  damages  they  shall  have 
sustaineo,  or  suffered  by  the  killing  or  maiming  of  any  cattle,  cutting  down,  or  destroy- 
ing any  trees,  or  setting  fire  to  any  house,  bani,  or  outhouse,  or  hovel,  cock,  mow,  or 
stack  of  com,  straw,  hay,  or  wood,  which  shall  be  committed  or  done  by  any  offender 
or  offenders  against  this  act ;  and  that  every  person  and  persons  who  shall  sustain  da- 
mages by  any  of  the  offences  last  mentioned^  shall  be  and  are  hereby  enabled  to  sue  for 
and  recover  such  his  or  their  damages,  the  sum  to  be  recovered  not  exceeding  the  sum 
of  200/.  against  the  inhabitants  of  the  said  hundred,  who  by  this  act  shall  be  nmde  liable 
to  answer  all  or  any  part  thereof;  and  that  if  such  person  or  persons  shall  recover  in 
such  action,  and  sue  execution  against  any  of  such  inhabitants,  all  other  the  inhabitants 
of  the  hundred  who  by  this  act  snail  be  made  liable  to  all  or  any  part  of  the  said  da- 
mage, shall  be  rateably  and  proportionably  taxed  for  and  towards  an  equal  contribution 
for  the  relief  of  such  inhabitants  against  whom  such  execution  shall  be  had  and  levied, 
which  tax  shall  be  made,  levied  and  raised,  by  such  ways  and  means,  and  in  such  manner 
and  form,  as  is  prescribc^i  by  the  S7  Eliz.  3.  And  by  s.  8.  provided  nevertheless,  that  no 
person  or  persons  shall  be  enabled  to  recover  any  damages  by  idrtue  of  this  act,  unless 
ne  or  they  by  themselves  or  their  servants,  withm  two  days  after  such  damage  or  in- 
jury done  him  or  them  by  any  such  offender  or  offenders  as  aforesaid,  shall  give  notice 
of  such  offence  done  and  committed  unto  some  of  the  inhabitants  of  some  town,  vUl^e, 
or  hamlet,  near  unto  the  place  where  any  such  fact  shall  be  committed,  and  shall  within 
four  days  after  such  notice  give  in  his,  her,  or  their  examination  on  oath,  or  the  examin- 
ation upon  oath  of  his,  her,  or  their  servant  or  servants,  that  had  the  care  of  his  or 
their  houses,  outhouses,  com,  hay,  straw  or  wood,  before  any  justice  of  the  peace  of 
the  county,  liberty,  or  division  where  such  &ct  shall  be  committed,  inhabiting  within 
.  the  said  hundred  where  the  said  fiu;t  shall  happen  to  be  committed,  or  near  unto  the 
same,  whether  he  or  they  do  know  the  person  or  persons  that  committed  such  &ct,  or 
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any  of  them ;  and  if  upon  nich  examination  it  be  confieued,  that  be  or  they  do  know  th«* 
person  or  persons  that  committed  the  said  fact,  or  any  of  them,  that  he  dten  or  ^ey  so 
confessing  shall  be  bound  by  recognizance  to  prosecute  such  ol^der  or  ofeiders  by  in- 
dictment or  otherwise  according  to  the  laws  of  this  realm.  —  4.  The  oath  must  be  pod- 
tive  whether  the  plaintiff  knew  the  persons  who  committed  the  offence  or  not.    As 
where  in  an  action  on  this  statute  the  oath  proved  was,  that  the  plaintiff  had  cood  rea-> 
sons  to  suspect  the  fact  was  done  by  R.  6.  &  W.  L.  both  of  sucn  a  parish ;  the  court 
of  K.  B.  held,  that  the  examination  <nd  not  maintain  the  acdon;  the  oath  required  is 
a  con^don  precedent,  and  for  the  sake  of  the  hundred,  and  to  prevent  screening  the 
offenders;  tnere  is  a  great  deal  of  difference  between  suspecting  and  knowing  a  man; 
who  knows  die  offen^r  may  purposely  stop  at  the  word '  suspect'  to  avoid  being  bound 
to  prosecute;  and  though  it  would  be  eqmvocating,  yet  it  would  hardly  be  a  perjury 
assignable;  it  bdng  only  suppression  of  part  of  the  truth;  he  should  have  said,  *  I  sus- 
pect them  to  be  the  men,  but  I  do  not  know  it ;'  it  will  be  dangerous  to  go  out  of  the 
words  of  the  act    9  Str.  1247.  —  5.  So  it  was  held  to  be  a  condition  precedent,  that 
the  party  grieved  should  within  the  time  limited  give  in  his  examinadon  on  oath  before 
a  madstrate,  whether  or  not  he  knew  the  offen<fer  or  offenders,  or  any  of  them ;  and 
theroore  an  examinadon  on  oath,  in  which  the  party  only  swore  that  he  suspected 
that  the  fiict  was  done  by  some  person  or  persons  to  hun  unknown,  was  adjudged  to  be 
not  sufficient  within  the  statute,  and  still  less  in  support  of  an  averment  in  the  declar- 
ation, that  he  gave  such  examinadon,  &c.  in  and  by  which  it  appeared  that  the  plain- 
tiff did  not  know  the  person  or  persons  who  committed  the  fiict ;  for  non  comtai  by  the 
terms  of  such  examinadon,  that  the  plaintiff  did  not  know  some  of  the  offenders,  if 
there  were  several.    5  East,  400.  -i-  6.  And  by  s.  9.  Provided  also,  that  where  any 
oflfence  shall  be  committed  against  this  act,  and  any  of  the  said  offenders  shall  be  appre- 
hended, and  lawfully  convicted  of  such  offence  within  the  space  of  six  months  aAer 
such  o^nce  committed,  no  hundred  or  any  inhabitants  thereof,  shall  in  any  wise  be  sub- 
ject or  liable  to  make  any  satis&cdon  to  the  party  injured,  for  the  damages  he  shall  have 
sustuned.  —  7.  And  by  s.  10.  the  party  sustaininff  any  damage  by  reason  of  any  offence 
committed  contraiy  to  this  act,  shall  commence  nis  action  or  suit  within  one  year  next 
afler  such  ofkace  shall  be  committed. —  8.  The  acdon  being  given  by  this  statute 
against  die  inhabitants  of  the  hundred,  the  plaindff.  can  only  proceed  a«dnst  them  by 
original  as  he  must  on  the  statute  of  15  Edw.  I.  of  hue  and  ciy.  —  9.    But  the  acdon, 
bodi  upon  this  act  and  the  before  mendoned  one  of  1  G.  1.  must  be  brought  in  the 
name  of  the  party  grieved  only,  and  ought  not  to  be  a  ^*  tarn  acdon ;  for  the  inhabit- 
ants are  not  guilty  of  any  contempt  of  the  king  in  dther  of  those  cases,  as  they  are  for 
ne^ecting  to  pursue  and  appr^end  the  robbers  as  required  by  the  statute  of'^  Edward 
the  first.    9  Saund.  378.  n.  — 10.  In  this  case,  too,  no  acdon  will  lie  against  the  hun- 
dred at  the  suit  of  the  party  injured,  unless  the  act  which  occasioned  the  damage 
amounts  to  a  felony  withm  tms  statute.    IHd. —  1 1.    Althou^  the  words  of  the  first 
section  of  the  statute  are,  *  unlawiully  and  maliciously,'  yet  it  b  not  necessary  to  use 
those  precise  words  in  the  declaradon ;  therefore  where  the  acdon  was  for  the  damages 
the  plaintiff  had  sustained,  by  setting  fire  to  two  stacks  of  oats,  which  in  the  declaration 
was  laid  to  have  been  feloniously  done  by  some  person  or  persons  unknown ;  af^er  ver- 
dict for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that  the  declaradon  was  bad, 
beoiuse  it  was  not  alleged  that  the  setting  fire  to  the  stacks  was  done  unkwfuUy  and 
maliciously  according  to  the  words  of  the  statute :  but  the  court  we^e  unanimously  of 
opinion  that  it  was  not  necessary;  for  though  the  burning  must  be  unlawfiil  and  mali- 
cious to  consdtute  the  o^nce,  yet  the  statute  doa  not  make  use  of  any  techniosl 
words  that  are  absolutely  necessary  to  be  inserted  in  the  declaradon,  but  leaves  the 
plaintiff  to  allege  and  prove  gtto  ammo  the  stacks  of  oats  were  set  on  fire,  here  he  has 
alleged,  that  the  same  was  committed  feloniously;  and  it  must  be  presumed  ai^er  ver- 
dict, that  it  was  done  maliciously  and  unlawfiilly.  5  Wils.  318.  S  Blk.  842.  2  Saund. 
378.  n.»-12.  The  declaradon,  after  setting  out  the  oflfenoe  ought  to  shew,  that  the 
plaintiff  save  nodce  of  it  within  two  days,  and,  within  four  days  afler,  gave  in  his- 
examination  upon  oath  before  a  jusdce  of  peace,  and  that  six  months  have  elapsed, 
and  the  offender  not  taken;  or  if  the  plaindn  knew  the  o^nder,  he.  should  state,  that 
he  entered  into  a  recognizance  to  prosecute  him,  and  that  six  months  are  elapse^  but 
the  offbider  not  taken.    2  Saund.  378.  n.  ^  13.  It  should  seem  that  the  two  days  to 
give  nodce  to  the  inhabitants^  and  the  four  days  to  rive  in  his  examinadon,  are  to  be 
reckoned  bodi  inclusive.    Ihd.    Hob.  139. — 14.  Where  the  nodce  of  the  fiuct  was 
ffhren  withm  two  days  to  the  inhabitants  of  the  parnh  (instead  of  the  town,  village,  or 
namlet)  near  the  place,  &c. ;  yet  as  the  law  prima  facie  intends  every  pansh  to  be  a 
▼iU  unless  the  contrary  be  shewn,  it  has  been  holden,  that  this  allesadon  is  sufficient  after 
verdict  to  sustain  judgment  for  die  plaintiff    But  if  it  hadbeen  £ewn  at  thettial,  that 
the  pariah  consisted  of  several  viUs»  and  that  the  notice  had  been  given  to  one  vill  mora 
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IDEMPTITATE  NOMINia(a) 
(A)  W)tti  It  litft. 

The  writ  of  idemptiiate  nominis  lies,  when  a  man  is  taken  or  molested 
by  pn>cess  against  another  of  the  same  name.     F.  N.  B.  268. 

And  it  shdl  be  directed  to  the  escheator,  or  to  the  sheriff^  if  a  man 
or  his  goods  are  taken  by  process  against  another  directed  to  them. 
F.N.B.268. 

K  he  be  taken  by  process  against  im  accountant  out  of  the  ex- 
chequer, it  shall  be  directed  to  the  treasurer  and  barons  of  the  exchequer. 
F.  N.  B.  268.  A. 

If  by  process  after  oudawry  in  B.  R.  or  C.  B.  it  shall  be  directed  to 
the  justices  of  the  same  court     F.  N.  B.  268.  B. 

So,  it  shall  be  directed  to  the  justices  of  gaol-delivery,  or  of  the 
peace,  if  he  be  molested  by  process  upon  indictment  before  them. 
F.N.B.268.C. 

So  it  lies  after  judgment  and  execution  sued.  R.  2  Cro.  625. 
Semb.  cont  Hob.  SSO. 


(&tant  than  another,  the  defendants  would  hare  been  entitled  to  a  verdict.  8  East, 
173.-«>  15.  If  the  plttntiflTrecoven,  he  ia  entitled  to  his  costs,  thou^  by  that  means 
the  damages  and  costs  should  exceed  200^.  1  T.R.  71. — 16.  And  if  the  plaintiff  be 
nonsuitea,*or  there  is  a  verdict  for  the  defendants,  they  will  have  their  costs.    5  Bur. 

1725. 

1.  There  are  other  statutes  which  make  the  hundred  liable  to  the  action  of  the 
party  injured,  such  as  s  G.  8.  c.  5K).  for  destroying  turnpikes,  or  works  on  navigable 
riven;  loG.-s.  c. 99.  for  cutting  hop-lnnds;  11  G. 2.  c.22.  for  destroying  com  t» 
prevent  exportation;  19G.S.  c34.  for  woundine  officers  of  the  customs;  and 
l^G.  2.  c.  36.  2Saund.37S.  n.  —  2.  In  the  case  of  the  demolition  of  the  works  of 
'  nulls;  the  determining  whether  the  works  destroved  belonged  to  the  mill,  or  were  in« 
dependent  of  it,  forms  a  question  for  the  jury,  whose  finding  will  be  conchiaive  of  that  . 
fact  1  Price,  S43. 
(a)  It  is  now  obsolete. 

Vol.  IV.  I  i  [a]  This 
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This  writ  directed  to  the  justices  seems  to  be  only  a  oommission  tQ 
them  to  make  inquiry  of  the  t,njfii^f  \mu\  which  they  award  a  writ  ci 
inquiry  to  the  sheriff.     F.  N.  B.  268.  B. 

And  thereupon,  the  attQm^y-general  may  plepd,  qupd  est  eadfm  for* 
sona;  which  shall  be  tried  by  a  juqr,  and'j^d^ent  according  to  the 
verdict.    Hob.  8S0. 

But  a  man  taken  by  a  ceg^as  tdlagatum  miy  CQpie  into  C.  B.  and 
pray  a  writ  of  inquiry  whether  he  be  the  same  person,  without  suing  an 
idemptitate  nominis.     F.  V.  B«  96fi.  B. 

So  upon  an  exigent  a  man  of  the  saine  name  may  ofier  himself  to 
answer ;  and  if  the  plaintiff  say%  that  he  is  qoI  the  sam^  person,  he 
shall  put  the  differenee  of  the  names,  and  according  to  such  difference, 
the  exigent  shall  be  awarded.     F.  N.  B.  268.  R 

But  where  a  man  appear^  by  s^fers^dmf  upon  an  exigent  returned 
oudawed,  the  plaintiff  cannot  say  that  he  is  not  the  same  person,  and 
so  defeat  the  outlawry,  wi^hput  a.  y^  gf  itIffffgtitcUe  nominis.  F.  N.  B» 
S68.B. 

So  upon  an  exigent  on  an  indictment,  a  man  cannot  say,  that  he 
is  of  the  same  naqpi^  q^d  pjrfiy  th^  ^e  §ttoni«y-ge^<?l^  may  put  a 
difference  of  ^a^le8,  for  it  would  be  ooangiBg  the  indictment;  but 
the  party,  if  he  be  aggrieved,  must  have  an  idemptitate  nominis. 
F.  N.  B.  268.  C. 


IDIOT- 
(A)  Motf  i»ba  f^U  f^  infra. 

(C)  Cde  iiing  0^aU  liatie  tbt  mmtj^  of  tl>ent;'~SB|Mt 

inutm  tbe  ftiag  im.  p.  483. 
(jp)  ^(;tfi  f>2  a  non^cpmpoiett 

(D  1.)  What  are  void-  p.  [4&].3 

(P  «.)  What  only  voidable,  p.  [468.] 

(i)  9.)  What  he  may  do,  if  he  becomes  san^.  p.  C4ftfc3 

(D  4.)  How  avoided :  —  By  the  king   upon  office. 

p.  [468.] 
(D  5.)  By  the  heir.  p.  [463.] 
(D  6.)  When  they  shall  not  be  avoided,  p.  [463.] 
rD  70  What  acto  he  naay  do.  p.  [464.] 

(A)  SiDiot,  tebo  f^m  i>e. 

BeoioM  who  av?  turn  cofnpcfe^  mentis  am  i4iot99  or  qi  nopn^aae 


BMinoTy. 

Idiots  Biejotm  niOuraleSf  which  were  of  noii-sapememoiyiJfialmteIr* 
^  I^,  ^4^7.  a^.    Staondford^s  Pras.  R.  34.  U 

And  it  is  sufficient  to  find  him  so,  if  he  has  not  any  use  of  repsoa: 
as,  if  he  cannot  count  20d.    F.  N.  B.  8SS. 

♦3  Has 


The  king  shall  hatoe  the  custody  of  them.  483 

Has  no  uoderstanding  to  tell  his  age ;  who  is  his  fether  or  motheri 
&€•     F.  N.  B.  238.  B. 

What  wUl  be  ibr  his  profit  or  loss.     F.  N.  B.  238.  B. 

Bat  a  man  shall  not  be  called  an  idiot,  if  he  has  the  understanding 
to  learn,  or  know  letters.     F.  N.  B.  283*  B.  , 

To  read  by  the  instmction,  or  information,  of  another.  F.  N.  B# 
«89.  B. 

(B)  lunatic,  &c. 

So,  if  any  person  be  by  sickness  or  other  accident  deprived  of  the  use 
€)f  his  reason,  he  shall  be  esteemed  non  compos  mentis.   Co.  L.  24-7.  a. 
Though  he  be  a  lunatic,  and  have  liicid  intervals.     Co.  L.  247.  a. 
^  [If  a  man  loses  his  speech  by  an  apoplectic  fit,  though  be  shews  some 
Signs  of  sense,  a  conimission  may  he  granted  against  him*    Pitt's  Cas^ 
T:7G.2.  B.R.H.52.J 

(C)  Cbe  liing  ifyaW  beeot  tbe  tnmn^  of  tbem;— iI23&at 

interest  tbe  fiing  ba0. 

The  king,  of  right, -has  the  protection  and  defence  of  all  his  subjectSi 
their  lands  and  goods.     F.  N.  B.  232.  A. 

And  therefi>re  by  the  st.  Prserog.  Reg.  17  Ed.  2. 9.  rex  habeibit  custo^ 
diam  terrarum  faiuonm  naivraliitm^  capiendo  exitus  earum  sine  vastOy  et 
inoeniet  eis  necessarian  de  cttjttscunquefeodoj  etpost  mortem. eorum  reddit 
Jueredibusj  ita  quod  ntdlatenus  per  eosdemjatuos  alienentur^  &c. 

And  by  the  same  st  17  Ed.  2. 10.  rex  praoideUt^  si  quis^  qui  prius 
tuXmt  inteUeetum^Jherit  nan  compos  mentis^  ut  quidam  sunt  per  lucida  in^ 
tertxMz^  quod  terree  custodiantur  sine  vasto,  et  ipse  etjamilia  inde  sustine^ 
mhtur  eompetenterj  et  residuum  custodiatur  ad  opus  ipsorum^  ita  quodpra^ 
dictce  terra  infra  pradictum  tempus  nuUatenus  cUienenturj  nee  rex  aliquid 
dt  exitSms  recipiat  ad  opus  suum. 

.  [This  Stat,  is  not  introductive  of  any  new  right  in  the  crown.  Ox- 
enden  v.  Compton,  2  Ves.  jun.  71.] 

[The  words  thereof,  "  waste,  and  destruction,*'  used  in  die  ordinary^ 
not  the  technical  sense.     Ibid.] 

[Under  this  stat  the  crown  commits  the  care  of  Innaticks  to  some 
great  officer,  not  of  necessity  the  chancellor.  The  warrant  confers  no 
jurisdiction,  but  only  a  power  of  administration.  The  appeal  is  to  the 
kinff  in  council.     Ibid.] 

This  prerogative  seems  to  have  commenced  tempore  Ed.  1.  St* 
Fraer.  R.  88.  b. 

And  therefore,  the  king  himself  shall  have  the  custody  of  an  idiot, 
his  lands  and  goods.     4  Co.  126. 

And  shall  have  them  during  the  life  of  the  idiot.  St  Praer.  R.  84r.  a, 
4  Co.  126.  a.     Dy.  26.  in  marg. 

The  king  may  take  the  profits  of  an  idiot's  estate  to  his  use,  allowing 
necessaries  to  him  and  his  family.  St  Praer.  R.  ^6.  a.  Mo.  4  Dy« 
26.  a. 

So,  he  may  demise  his^  lands,  rendering  rent.    St  Praer.  S5,  a. 

So,  die  king  may  grant  the  custody  of  an  idiot,  his  landsi  and  goods^ 
to  another,    2  Ca.  Ch.  70.     1  And.  23. 

I  i  [A]  2  So, 
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Soy  he  may  grant  them  to  another,  without  securfty  to  aoemmt 
S  Mod.  43. 

And  such  grant  extends  to  the  executor  or  administrator  <^  the 
grantee.    3  Mod.  44.     Skin.  139.  177. 

S0|  he  may  commit  the  care  of  a  mm  compos  to  another,  so  that  his 
fiunily  be  maintained,  and  nothing  wasted.    4  Co.  127.  b. 

But  the  king  is  not  seised  of  me  lands  of  an  idiot ;  for  he  remains 
sdsed  of  the  freehold.     4  Co.  126.  a.     St.  Pner.  R.  35.  b. 

So^  the  king,  out  of  the  profits  must  aDow  necessaries  for  him  and  his 
fiunily.^    St  Prser.  R.  35.  a. 

Must  make  reparations.     St.  Pr»r.  R.  35.  a. 

So,  a  grant  of  the  custody  to  another  and  his  executors  will  not  be 
good  to  the  executor.     Qu.  2  Ca.  Ch.  70.     1  Ver.  9. 1 37.     Skin.  4. 

So^  the  king  shall  not  have  a  eopybold,  which  belongs  to  an  idiots 
4  Co.  26.  b. 

Nor,  a  right,  or  title  of  entry,  or  action.     St.  Pra^r.  R.  35.  b. 

So,  after  Uie  death  of  an  idiot,  the  kin^  upon  an  ouster-le^nutinSf  shall 
restore  the  land  to  the  heir.     St.  Praer.  R.  35.  a. 

So,  the  king  has  no  interest  in  the  person  of  a  lunatick,  &c;  as  .of 
an  idiot.    4  Co.  127.  a. 

Nor,  can  he  grant  the  custody  of  him  and  his  lands,  to  the  use  of 
the  grantee.  4  Co.  127.  b.  R.  Mo.  4.  1  And.  23.  Bend.  17. 
Dy.25.b. 

Or^  without  security  to  account  to  him,  if  he  becomes  compos;  other* 
wise,  to  his  executor,  or  administrator.     3  Mod.  4>3.    Qu.  Dy.  26.  a. 

[The  king^s  grant,  of  a  lunatick's  estate,  without  account,  is  void; 
but  the  king,  or  lord  diancellor,  by  authority  of  the  sign  manual,  may 
allow  such  a  vearly  maintenance  to  the  committee,  as  amounts  to  the 
yearly  value  of  the  lunatick's  estate.  Sheldon  v.  Fortescue,  A.  P.  1 731, 
3  P.  W.  104.] 

[If  custody  of  lunatick  is  granted  to  husband  and  wife,,  (she  bein^^ 
next  of  kin,)  it  determines  on  her  death.  Ex  parte  Lyne,  M.  9  Geo.  2. 
C.  T.  T.  143.] 

Yet,  he  shall  present  to  a  church  for  a  lunatick.  Win.  Ent.  629. 
(663.) 

How  a  commission  for  an  idiot,  lunatick,  &c.  shall  be  granted^  vide 
in  Chancery,  (3  Q.) 

If  the  king  be  informed,  that  such  a  one  is  an  idiot,  or  non-sane,  he 
may  brinff  him  before  his  chancellor  to  be  examined,  and  afterwards 
an  mquisition  maybe  awarded  to  inquire,,  whether  he  be  an  idiot,  non- 
sane,  kc.     St  Praer.  Reg.  34. 

Before  the  chancellor,  or  any  other  whom  the  king  shall  appoint. 
St.  Prser.  R^.  34.  b. 

Sq^  the  king  may  award  a  writ  to  the  escheator  or  sheriff,  quod 
in  proprid  persond  ad  ipsum  accedat  et  ipsum  viifi  et  modisj  S^^  exammet^ 
et  nihilominus  per  sacramentumj  Src»  mquiret  si  idiot  a  sit,  necne  ;  el  si  sii^ 
tifyrmn  a  naiivitateyaut  ah  alio  et  quo  tempore,  et  si  btcidis  gaudeat  inters 
vdUisy  Sfc.    F.  N.  B.  283. 

And  if  he  be  found  an  idiot  by  office,  and  die;  the  king  may  after- 
wards seize  his  lands ;  for  he  must  restore  them  to  his  heir.  St.  Prser. 
R.  35.  b.  -^^ 

So,  if  be  be  found  an  idiot  for  8  years,  these  words,  8  years,  shall  be 

rejected. 
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^^ected,  for  finding,  that  he  is  an  idiot,  generally,  is  sufficient,  and  the 
addition  will  be  surplusage.     R.  3  Mod.  43. 

If  he  be  found  an  idiot  and  that  he  aliened,  without  saying,  how,  or 
for  what  estate,  it  is  sufficient  to  give  the  custody  of  him  and  all  his 
lands  to  the  lung.     R.  Ley.  25. 

But  before  office  the  king  puinot  seize  the  lands  of  an  idiot,  x>r  non- 
sine  person.    4  Co.  107.  a. 

And  no  office  x»n  be  found  after  his  death.    4  Co.  127.  a. 

So)  a  man,  who  t^kes  upon  him  the  care  of  a  lunatick.  Sec  of  his  own 
head,  shall  be  acountable  as  bailiff  to  him,  his  executors,  or  adminis- 
trators.   4  Co.  127*  b.    Vide  Accompt,  (A  3.) 

{The  committee  of  a  lunatick  cannot  make  a  lease  of  th&'lunatick's 
lands  by  law.     Knipe  v.  Pakner,  T.  33  &  34  Geo.  6.    2  Wiis.  130.] 

And  if  Reinvests  the  personal  estate  of  the  lunatick  in  the  purchase 
of  land,  it  shall  be  distributed  as  personal  estate^  and  not  go  to  the 
heir.     R.  2  Ver.  192, 

fiat  if  a  man  be  found  an  idiot,  &c.  or  non-sane,  W  inquisition  and 
examination  before  the  escheator,  -or  sheriff  he  may  m  person,  or  by 
his  friends,  come  before  the  chancellor  and  kin^r  counsel,  and  pray  to 
be  examined  there*    ¥.  N.  B.  233.     St.  Praer.  R.  36.  a.' 

And  he  may  have  a  writ  to  bring  him  before  the  king's  oounseL 
F.  N.  B.  233.     St  Praer.  R.  96.  a. 

And  if  he  be  found  no  idiot,  the  first  inquisition  before  the  sheriff^ 
&c.  though  it  be  returned,  shall  be  void  without-a  traverse.  F.  N.  B. 
233.     St.  Praer.  R.  36.  a. 

[By  Stat.  17  Geo.  2.  c  5.  ss.  20.  &  21.  two  justices  may  ord^  a  ki- 
natick  to  be  confined  in  any  place  in  the  county,  if  his  settlement  is 
in  the  county,  if  not^  to  send  him  to  liis  settlement ;  the  «xpences  to 
be  raised  by  warrant  of  two  justices,  by  sale  of  hb  goods,  or  cents  of 
his  lands ;  and  if  he  has  not  an  estate  to  pay  it,  wove  what  is  su£> 
ficient  to  maintain  his  fimiily,  then  by  hb  panish :  but  thb  b  not  to 
abridge  the  king,  chancellor,  &c.  nor  .the  friends  or  relations.^ 

[By  St  14>  Geo.  3.  c  49.  mad-houses  are  r^^ulated.  None  may 
keep  more  than  one  lunatick  (except  committed  by  cliancellor)  on 
pain  of  500/.  without  annual  licence  frotn  commissioners  appointed  by 
college  of  physicians,  for  -seven  miles  round  London,  ana  by  quarter 
sessions  elsewhere.] 

[No  person  to  keep  two  houses ;  cOrambsioners  to  vbit  houses  once 
a  year,  or  when  required  by  chancellor  or  either  chief  justice^  or  when 
they  think  fi^  and  examine  persons  confined.  Commissioner  may, 
on  application,  inform  a  person  applying  of  the  iwae  of  a  person  con- 
fined, and  where,  and  by  whom.  Keeper  receiving  a  patient  mthout 
order  from  physician,  surgeon,  or  apothecary,  or  not  sending  nodoe 
to  the  secretary  of  the  commbsioners,  in  three  days  near  London,  or 
fourteen  davs  elsewhere,  forfeits  100/.  Thb  act  gives  no  new  justifica^ 
tion,  but  all  must  be  justified  at  common  Liw.] 

(Dj  Sicta  be  a  non^compotf. 

(D  1.)  What  are  void.  ^ 

All  acts,  which  *an  idiot,  or  nanH^ampos^  can  do,  conceal  hb  life,  hb 
lands,  or  hb  goods^    4>  Co*  124.  a. 

I  i  [A]  3  By 
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By  the  civil  law,  all  acts  of  a  wm^compos  are  vmd,  without  the 
of  his  tutor.     4  Co.  125.  b. 

By  the  commoo  law»  every  disposition  by  will  by  a  non^-com^pm  is 
void.     Vide  Devise,  (H  1.) 

So,  a  deed  by  a  non-compos  is  void.     Ca.  ParL  154.  (a) 

As,  if  a  rum<ompos  by  deed  surrender  hb  estate  for  li^  it  will  be 
void.  R.  Ca.  Pari.  153.  R.  in  B.  R.  and  afterwards  affirmed  in 
parliament.  3  Mod.  310.  Sal.  ^S?.  Comb.  438.  468.  Ld.Rayni. 
813.  p.  c. 

So^  a  grant  of  a  rent-charge  by  a  npfKompos  will  be  vmd.  Ca» 
Pari.  153. 

So,  if  a  noriHumtpos  make  a  feofiinent  by  letter  oi  attomeyt  it  will 
be  void,  as  to  all  excq>t  himself*     4  Cow  125>  &  {b) 

Although  it  be  reasonable,  and  for  the  benefit  of  his  &raily.  2  Ver. 
414. 

[By  St  15  Geo.  2.  c.  30.  if  lunatick  under  a  commission,  or  whose 
lierson  and*  estate  by  act  of  parliament  is  committed  to  the  care  of 
trustees,  shall  many  before  declared  of  sane  mind  by  the  l<»d  chan^ 
oellor,  &c*  or  such  trustees  respectivelvy  such  marriage  is  void  to  all 
intents.  This  act  was  supposed,  at  the  tUne^  to  be  made  on  occasion 
of  Mr.  Newport,  natural  son  to  the  late  earl  of  Bradford,  who  had  left 
him  a  very  great  fortune,  with  remainder  to  another  person.] 

(D  2.)  What  only  voidable. 

But  a  feoffment  by  a  Tum^ompos  in  person  is  only  voidable.  4  Co, 
1 25.  a. 

(D  ^)  What  he  n^y  4o  if  be  becomes  sane. 

if  a  lunatick  becomes  of  sane  m^nory,  he  may  afterwards  make  a 
feofiment,  &c 

But  if  found  a  lunatick  by  coinmission,  the  chancery  will  direct,  that 
in  order  to  make  a  settlement  he  shall  levy  a  iBne  in  C.  B.  and  it  shaH 
be  tried  upon  issue  there,  whether  he  be  compos,     I  Ver.  155. 

Vide  Chancery,  (3  Q). 

(D  4.)  How  avcaded :  (c)  —  %  the  ki^g  upon  oj&Q^ 

If  an  idiot  make  a  feofiment  or  other  ponveyance  of  his  lands  and 
tenements,  after  ofiice  found,  the  king  shall  avoid  them.  St.  Ptae.  R. 
34.  b.  35.  b.     4  Co.  127.  a. 

So,  if  a  lunatick,  or  other  non^comjiosj  make  a  feoffment^  &c.  upon 
ofiice  found  it  shall  b3  avoided.     4  Co.  127.  a.     1  Ca.  Cb.  1 13. 

And  upon  ofiice  it  shall  be  avoided,  as  to  the  idiot  or  non^^ompos 
himsel£     Co.  L.  247.  a. 

For  aft^  ofiice  upon  a  scire  ^fiictas  against  the  alien^  the  land  shidl 
be  seised  into  the  king's  hands.     4  Co.  126.  b. 

And  by  such  seizure  the  fi-eehold  is  revested  in  the  non^ompos. 
4  Co.  126.  b. 
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.  lb)  If  he  Jnakes  livery  personally,  only  voidable.    Ld.  Raym.  3J5. 
{pyhman  who  lias  been  nMb-compot^  cannot  avoid ^any  act  d<me  during  his  insaoityy 
wUch  was  only  vcndable.    Ld.  Raym.  3 1 5,  Si  6.. 

Or, 
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Ots  it  nmy  be  avoidiBd  upoli  an  infanhfltioii  bf  die  attoroeyHgentadj 
«s  well  as  by  Oitte  Jietins.    1  Ca.  Ch.  1  IS.  l^S. 

£b^  by  dffloe,  his  grant  of  a  copyhold  shall  be  avoided,  thou^  itdui- 
not  be  seiaed  by  the  king.    4  Co.  126.  b. 

So,  after  offioe^  all  gifts  by  him  of  his  good6  Are  Avoided.  4  Oo« 
195.  b# 

And  all  bends.     4  Co.  126.  b. 

Or,  c^deMi.    4Co.  Ii6«b. 

And  if  he  be  afterwards  sued  upon  sudi  a  bond  or  deed,  €o  long  as 
the  office  is  in  force,  a  supersedeas  reciting  the  b'ffice  may  be  sent  to  the 
Jusdt^    4  Co.  12^.  b. 

Ai!i  dffice  fbnnd  as  to  an  idiot  relates  to  his  nativity,  and  avoids  all 
JMts  fronn  that  tiine;    4  Co.  126.  b. 

Asr  io  a  lundiicl^  &c  it  rdates  t6  the  time  wh)^ri  he  is  fi>und  t6  be 
^Hfhhcmpoi.    1  Ca.  Ch.  1  iS. 

Yet,  where  the  oifi^fe  ^a^  a  r^ttosp^  a  purebastsr  shall  be  alloi^^  t^ 
Ji-Ateite.    R.  iCkCh^ll^. 

(D  b.)  By  the  heic 

•  •  •  >     . 

.  So^  if  there  be  an  abenadon  by  a  ffon-coinpo^  in  fee^  in  tail,  for  Ijfe, 
or  years,  his  heir  may  avoid  it  by  entry,  if  his  entry  be  oongeable. 
P*  N.  B,  2M.  F. 

Ory  if  it  be  not  congeable^  t^  a  writ  of  dum  nanjuU  compos  mentis. 

F.N*B.S02.  F.    Vic^  Dum  ftiii  in^  JetatBm  (B).  , 

The  process  in  a  dum  nonjidt  compos  mentis  if  the  saoie  fts  in  jf, 

pteedfye  quodteddai^  viz*  sif ramonsy  grandcapcf  Bsid  petit  cegpe^  F.  Ni  B. 

So^  the  heir  may  avoid  the  alienatiop  of  his  anoestoir  being  nan 
€ompqsy'  by  plea^  aA  wdl  ae  by  entry,f  and  writ  of  dnm  nan /nit  compos. 
Co.  L.  247.  b. 

(D  6.)  When  they  shati  not  be  avoided. 

1^  an  idSM,  Ht  peir^h  nott-san^'  (ckixiift  Erbn^lf  hftvd  A  dBm  noh 
Jnit  compos ;  for  he  cannot  stultify  himsetf.  Cbht  F.  N.  B.  ^^'.  C.  IK 
R.  ace  4  Co.  12S.  b.    Semb.  oont  Cd.  ParL  l'53. 

And  therefore,  a  feofiment,  release^  or  grant,  cannot  be  avoided  by  a 
noriHvmpos  himself;  for  he  cannot  by  plea  disable  himself.  B.  4  Co^ 
123.  b.     Co.  L.  247.  a.  b. 

Though  the  feofiment  was  by  attorney.     4  Co.  1 25.  a. 

So,  to  a  bohd  by  hirifself,  he  caiindt  pt^^*  qu6a  nbAjuit  compos. 
R.  4  €o.  1 23.  b.     R.  Cro.  £1.  398. 

So,  a  non-compos  shall  not  be  aided  by  a  court  of  equity,  against  an 
alienation  which  he  hilbs^lf  daifn6i  avoid  by  laW;    B.  4  Co.  124.  a. 

So,  a  feoffinenit,  iic.  by  a  n0»-c(;mj^5  shall;  never  be  avoided  by  a 

}>rivy  in  estate^  or  tenure :   and  there&te,   if  a  non<ompos  make  a 
eomnent,  and  die  without  hetr^  dte  lord  by  escheat  shall  not  avoid  it. 
4Ca124.a. 

So^  if  a  donee  in  tail  make  a  Ub&skaBki9jaA  die  without  issue,  it  diall 
not  be  avoided  by  him  in  reversion  or  remainder.  4  Co.  124.  a; 

So^  by  the  sU  4  Geo.  2. 10.  idiot,  luiiatlck,  or  nonrcomposj  being  a 

li  [a]  4  trustee 
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trustee  or  morgagee)  mays  or  his  committee  in  his  name  by  direcikm 
of  lord  chancellor,  &c.  on  petition  may  convey  lands,  &c.  as  directed. 

So,  if  a  non-compos  alien  by  matter  of  record,  it  shall  never  be 
avoided  by  him  or  his  heirs :  as,  if  he  levy  a  fine,  or  suffer  a  recovery^ 
4  Co:  124.  a.     Co.  L.  247.  a. 

So,  every  act,  which  he  does  in  a  court  of  record,  binds  him  wd  all 
other  persons  for  ever.    4  Co.  124.  a. 

As,  a  judgment,  statute,  recognizance,  &c.     4  Ca  124.  a.  125.  a. 

(D  7-)  What  acts  he  may  do. 

So,  a  nonrcompos  may  maintain,  or  defend  an  action.     Poph.  141. 

If  an  idiot  sue,  he  must  appear  in  person,  and  any  one  who  prays  to 
be  admitted  as  his  friend  may  sue  for  him.     Semb.  2  Saund.  335. 

So,  if  an  action  be  against  an  idiot,  he  must  appear  in  his  proper 
person,  and  any  one  who  can  make  a  better  defence  shall  be  admitted 
to  defend  for  him.     St.  PrscR.  36.     4  Co.  124.  b. 

But  another  non-compos  must  appear  by  guardian,  if  he  be  within  age« 
and  by  attorney,  if  he  be  of  fiiU  age.    4  Co.  124.  b. 

And  if  an  action  be  by  the  committee  of  a  lunatick  and  not  by  himself 
it  will  be  bad.     R.  1  Brownl.  197.     Poph.  141. 

So,  a  noTKompos  shall  not  be  punished  for  murder,  or  felony. 
4  Co.  124. 

But  a  non-compos  shall  be  punished  for  hi^h  treason.    4  Co.  124.  b. 

So^  the  laches  ofvi  non-compos  prejudices  nim  as  to  a  title  of  entrr: 
as,  if  a  non'-compbs  be  disseised,  and  the  disseisor  die  seised,  &c.  Uie 
descent  tolls  his  entry.     4  Co.  125.  b. 

But  laches  in  a  non-compos  does  not  bar  him  of  his  right :  as,  if  the 
disseisor  levy  a  fine,  non-dlaim  for  a  year  and  a  day  at  the  common  law 
'  does  not  bar  him.     4  Co.  125. 

So,  the  hdr  shall  not  be  barred  of  his  entry  by  the  laches  of  a  non* 
compoSf  though  he  himself  be.     4  Co.  125.  b. 

[By  the  st.  4  Geo.  2.  c.  20.  \di0t9,  Innaticks,.  &c  or  their  committees, 
by  direction  of  the  lord  chancellor,  may  assign  trusts  and  mortgages, 
and  be  ordered  to  make  such  conveyances,  in  like  manner  as  trustees 
and  mortgagees  of  sane  mind.] 

Vide  Capacity,  (D  5.)  —  [Chancery,  (32.)] 


JEOFAILE. 

Vide  Amendment,  per  totum.  —  Pleader,  (E  39.) 


'  t 


JERSEY,  (ISLE  OF.) 

Vide  Navigation,  (F  S.) 


JETSAN. 

Vide  Wreck,  (A).  '^     ' 

IMPARL- 
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IMPARLANCE. 

Vide  Abatement,  (I  19,  20.)  —  Imtormation,  (D  5.)  —  Pleai>eii« 

(D  1,  &C.) 


IMPEACHMENT. 

Vide  Paruauent,  (L  18,  &c) 

IMPLICATION. 

Vld&DsTME,  (N12,  IS.) 

IMPORTATION. 

Vide  Trade,  (A4,— C2.) 

IMPOSITIONS. 

Vide  PaJEROGATXYE,  (D  48.) 

ft 

IMPRESS. 

[The  power  of  impressing  seamen,  seafaring  men,  and  persons  whose 
occupations  and  callings  are  to  work  in  vessels  and  boats  upon  rivers, 
is  founded  upon  immemorial  usage;  and  there  may  be  a  legal  exemp- 
tion upon  the  same  foundation*     Cowp.  512.] 

[A  fireeholder  is  not,  as  such,  privileged  from  being  impressed.  5  East, 
477.     2  Smith,  47.] 

[The  right  of  impress  extends  to  all  sea«fiuring  persons,  except  a 
ferryman,  unless  exempted  by  statute ;  therefore  a  headborough  is  not  ^ 
exanpt  as  such.    5  T.  R.  276.] 

[It  seems  that  the  freemen  and  liverymen  of  London  as  such  are  not 
privil^ed  fit)m  being  impressed.     9  Inst.  466. 

[The  master  of  a  ship  employed  in  the  coal  trade  is  not  entitled,  un- 
der St  6  8c  7  W.  S.  c  18.  s.  19.  to  huve  two  of  his  seamen  free  from 
impress,  unless  they  have  been  previ<9asly  nominated  as  required  by  the 
statute.     ST.  R.>;I17.] 

[The  carpenterNof  a  vessel  in  the  coal  and  coasting  trade  b  not  ex- 
empt from  impress.     1 S  East,  549.] 

[An  apprentice  in  the  Greenland  fishery  trade  b  not  protected 
from  being  impressed  beyond  three  years,  though  if  he  be  bound  for  a 
longer  time,  the  master  is  bound  to  keep  him  m  his  service^  under  a 
penalty  of  50/.  by  9  Geo.  3.  c.  5.  s.  5.    2  Smith,  9S5.    East,  238.] 

[The  exemption  from  impress  in  st  13  Geo.  2.  c  17*  s.  2.  extends 
to  such  only  who,  when  they  entered  the  sea^service,  were  tiot  liable  to 
be  impressed,  from  their  requiring  instruction  to  fit  them  for  the  ser- 
vice; 
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vice;  not,  therefore^  to  a  kedman  nimgating  down  the  Tyne  to  ShieMs. 

1  East,  ^6.2 

[The  ez6ii^>tidii  in  at  50(}«o«S«  c*  lOB.  ±i.  exieada  to  per$nak 
employed  in  the  lobst^  fishe^  akrfied  on  apon  the  coast  of  Heligo- 
land.    1  M.  &  S.  223.] 

[An  impress-protection  granted  by  the  admiralty,  though  for  a  speci- 
fied time,  may  be  withdrawn  al  jpleaeure^  and  by  an  impress  warrant  of 
a  pribr  date.     1 6  East,  1 SS."] 

[A  mariner  is  entitkd  Id  b^  disdiaig^  ihottgli  by  acddent  he  had 
not  his  protection  on  board  at  the  time  of  impressment.    16  East,  167.] 

[A  bargeman  protected  by  the  navy-boara  while  carrying  timber  to 
the  King's  Docks  cannot  be  impressed  by  virtue  of  any  warrant  fiK>m 
the  admural^,     2  BIk.  1 207.] 

[An  impress  protection  granted  under  st  50  Greo.  3.  c.  108.  s.  2.  is 
not  invalidated  by  the  master  receiving  additional  mariners  on  board. 
16  East,  167.] 

[To  compel  obedience  to  a  writ  cf  habeas  corpus  to  bring  up  an  im- 
pressed man,  the  par^  must  first  search  at  the  crown-office  for  the  re- 
turn, and  if  not  found,  apply,  lipon  affidavit  thereof  for  an  attachment 

2  Smith,  408.] 

[The  St  6  ^  7  W.  S.  c.  18.  s.  19.  by  which  the  master  of  every  ship 
employed  in  the  coal  trtide  !^  entided  ta  hsMe  two  of  his  seamen  pro- 
tected fi'om  being  imprassed,  is  stiU  kt  fere^.    5  T.  R.  417.] 

[Since  from  the  st  5  W.  &  M.  c.  20*  having  expired,  the  requisi- 
tions of  the  19th  s^t  6  &  7  W.  &  M.  e.  18.,  Can  nO  longer  be  complied 
with,  that  section  is  no  longer  in  force*     7  T.  R.  673.] 

[The  St.  IS  Geo.  2.  c.  18.  ft.  6.  hai  htbn  impliedly  repealed  by  st 
26  Geo.  3.  c.41.  s.  17.,  since  that  has  tntroduced  »  new  law  upon 
thesubjiect    9£ast^440 

[The  expression  in  the  st.  19  Greo.  2.  c.  30.  ^^  or  any  other  persona 
whatsoever,"  means  not  the  party  ipf  whoin,  but  die  party  to  whom  the 
iK>w«r  of  impressing  is  giveOb     lT.R«14i.i 

[The  expression  in  the  st  19  Geo.  2.  c  30.  *^  firom*  such  ship  of 
war  J'  is  not  confined  to  the  particular  ship  to  which*  the  party  ixapress- 
iag  belongs,  but  means  any  ship  of  war  whatever.     1  T.  R.  141.] 

[If  an  application  for  ue  discharge  of  an  impressed  seama%  inade 
mtiua  the  time  of  protection  allowed  by  st  13  Geo.  2.  c«  17.  s.  3^  fail 
from  a  defect  in  the  affidavit,  a  renewed  application  will  be  granted^ 
ibougb  the  period  has  then  expired.    8  East^  270 


IMPRESSION. 

Vide  MoNEY^  (6  3.) 


iMPHrSONMUNT. 

(Ay  WaoiifyaSi^t  &  jpdj^am  ^*  [497.] 


(C)  a^ar^ 


W?iat  shall  be  a  prison.  C^^  j 

(C)  ^Mflbsum  [mat  SUng'd  TSencb]  pttntm,  p.  [468.] 

(D)  jneet  p.  [469..] 

(E)  jQetttgate.  p.  [470.] 

(F)  (gaoler,  tobo  ]5ball  be.  p.  [470.] 

(Gr)  3[mpnfionment,  tnftat  sball  be.  p.  [470.] 
(H)  W^hat  IB  a  catat  fox  imti0(mmmt 

(HI.)  Lawful  process ;*— Process  founded  upon  a 

record,  p.  [470.] 
(H  2.)  Founded  upon  a  suggestion,  p.  [471.] 
(H  3.)  Process  out  of  a  lawful  court,  p.  [471.] 
(H  4.)  Authority  of  law  :  —  What  shall  be  sufficient. 

p.  [471.] 
(H  5.)  What  not.  p.  [472.] 
(H  6.)  Lawful  warrant,  p.  [478*] 
(H  7.)  What  shall  be  a  lawful  warrant,  p.  [478.] 
(H  8.)  What  will  be  a  justification  to  an  ojQScer,  though 

not  duly  awarded,  p.  [475.] 
(H  9.)  What  not.  p.  [476.] 

(I)  ^Hrto  a  priisfoner  ffbedl  6e  U00&.  p.  [478.] 

(K)  WbAt  iff  not  a  gooD  caase  for  trnpngiotiment 

p.  [47a]. 

(L)  SlemeDg  for  fal£ie  impridonment. 

(L 1.)  By  indictment,  p.  [480.^ 

(L2.)  By  action,  p.  j^480.] 

f  L  3.;  JB^  writ  de  odio  ei  lOid.  p.  [480.1 

(L4.^)  By  homine  replegianda.  jp*.  [481.] 

(L5.)  By  discharge  for  want  or  prosecution,  p.  [481.] 

(M 1.)  mhta  nelEtoreD  OMt  of  pdieEdn.  p.  [482.] 

(M3.)  By  omsent  ef  the  party.  pi[48dB.] 
(MS.)'  By  breaking  prison,  p.  [48a.]' 

(A)  mb^t  0bd0  H  a  prtj^otr. 

AH  prisDiis  are  the  king's  prisons,  (a)    2  Inst  100. 589. 

Ana  a  subject  shall  not  have  a  prison  of  hisown»    2  Inst  100. 

By  the  st  Mert  20  H.  3.  11.  magnaics  pciierunt  proffriam  prk^nam 
de  uU^  gpws,  caperenl  in  parcis.  et  vivariis  mis  quad  rex  coniradanL 
9  Inst,  ipa 

And  therefore,  where  the  lord  of  a  franchise  has  the  custody  of  a^pciF 
son,  it  ift  the  king^s  prison.    2  Inst.  589. 

.  (a)  1.  All  prisons  in  the  kingdom  are  the  king's  prisons,  though  not  under  tfie  con- 
trouPof ^he  shenffi    dT.R.  17S. 

2.  A  house  of  correction  is  a  gaol  to  whichf  tt  prtsoner  chm^  y/Mt  high  tt»aK>a 
may  be  committed.    8  T.  R«  172. 

•    And 
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And  none  can  daim  the  caistbdy  of  a  prison  as  a  franduse  unless  he 
has  also  gaol-delivery.     1  SaL  84S* 

A  prison  cannot  be  newly  erected,  except  by  act  of  porlianient. 
2  Inst  705. 

By  the  st  23  H.  8. 2.  justices  of  peace  in  Essex,  &c.  may  within  a 
year  erect  a  new  gaol  in  their  coun^,  and  assess  for  it,  &c. 

And  by  the  st.  5  Eliz.  24.  they  may  do  it  within  ten  years  afierwaids. 

And  by  the  st  13  El.  25.  within  ten  years  after  the  former  t^i  years. 

By  the  st.  1 1  &  12  W.  3.  19.  justices  npoa  presentment  of  grand 
jury  at  assises  may  build  or  repair  gaols  in  their  coimty  as  the  quarter 
sessions  think  fit,  and  assess  in  equa}  proportion,  &c.  for  ten  years. 
Which  was  continued  by  the  st.  10  Ann.  14.  for  seven  yeais;  and  by 
the  6  Geo.  19.  made  perpetual.  (£) 

(B)  Common  gaoL 

A  commitment  upon  a  conviction  before  justices  of  oyer  and  ter- 
miner to  the  gaol,  without  saying,  *  to  the  shenfl^'  is  bed.  R.  1  Sal.  348. 

So,  a  commitment  by  a  court  in  London  ought  rc^larly  to  be  to  the 
sheriff.     R.  1  SaL  349. 

But  a  commitment  by  another  till  he  be  carried  to  the  gaol,  is  well ; 
as,  a  commitment  to  a  messenger  by  the  secretary ;  for  it  shall  be  in- 
tended to  be  for  such  purpose.     R.  1  Sal.  347. 

So,  if  a  commitment  be  not  to  the  common  gaol,  the  warrant  is  not 
therefore  void.     1  Sal.  347. 

And  by  the  st.  6  Geo.  19.  justices  of  peace  may  commit  vagrants 
and  criminals  for  small  offences  to  the  conmion  gaol,  or  house  of 
correction* 

4 

(C)  ^at&baltita  [and  ]^i0'0  IBencb]  j^tiaon. 

The  prison  of  the  marshalsea  shall  be  within  such  limits  as  B.  R.  by 
rule  appoints.     1  Rol.  810.  L  50. 

'    And  B.  R.  by  rule  may  appoint  it  in  any  place  in  England.    R. 
1  Rol.  810.  1.  50.     Cro.  Car.  21  a  466. 

By  the  st  19  H.  7. 10.  the  sheriff  of  Suny,  or  any  other  sheriff, 
shall  not  have  the  custody  of  the  gaols  of  King^s  Bench,  or  Marshal- 
sea,  or  either  of  them,  but  the  patentees  of  the  crown. 

But  the  marshal  cannot,  for  any  necessitv,  as  by  reason  of  a  plague, 
&c.  keep  his.  prisoners  in  any  but  the  anaent  place,  without  a  rule  of 
court     4  Rol.  810. 1. 45.     Cro.  Car.  466. 

And  if  a  new  place  be  appointed  by  the  court,  he  must  keep  them 
there  safely.     1  RoL  810. 1.50. 

£The  court  will  not  enlarge  the  rules  while  the  prison  is  repairinfl%  till 
the  proprietors  undertake  by  rule  to  repair  it  N.  B*  They  are  obliged 
to  repair,  on  pain  of  forfeiture.    Case  of  King^s  Bench  Prison,  H. 

12Geo.Str.678.] 
[The  court  will  not  grant  the  benefit  of  the  rules  to  any  one  in  exe- 


(&)  Though  the  lord  of  a  franchise  msy  be  bound  by  immemorial  custom  to  repair 
the  m>lB  within  it»  yet  there  u  no  obligation  imposed  upon  him  by  common  law. 
6T.R.  573. 

cution 


fleet.  [4691 

cdtion  for  an  offence,  even  on  afikUmt  of  sickness.     Rex  v.  Kinhersley, 
T.  5  G.  Str.  193.  Ha/s  Case,  T.  8.  G.  2.   Str.  817.  843.] 

[A  piisoner  for  a  contempt  cannot  have  the  benefit  of  the  rufes, 
Jones's  Case,  M.  2  Geo.  2.  Str.  817.] 

A  lease  of  the  office  of  marshal  to  A.  for  years,  if  he  so  long  live, 
will  be  good.  Mod.  Ca.  57.  [By  the  st.  8  &  9  W.  3.  26.  it  is  jui^ 
fident  to  detain  prisoners  in  the  prison  of  the  King^s  Bench,  or  rules  of 
the  same. 

[By  Stat  27  G.  2.  c  17.  the  power  of  appointing  the  marshal  (which 
office  had  been  granted  in  fee  by  James  1st)  is  revested  in  the  king, 
(satisfaction  being  made  for  a  debt  secured  thereon,)  and  various  regu- 
lations made  relating  to  the  officers  and  prison.] 

Qlt  doth  not  appear  the  high-bar  money  (money  paid  into  the  box  of . 
the  court  of  B.  R.  on  motions  and  affidavits  made  in  court)  was  ever 
paid  to  the  prisoners  cm  the  common  side ;  but  is  paid  by  the  secondary 
into  the  hands  of  the  clerk  of  thejunior  judge  of  B.  R.,  to  be  paid  over 
in  equal  shares  to  the  judges  of  B.  R.,  to  be  disposed  of  for  siich  cIuh 
ritable  purposes  as  they  think  proper.  Prisoners'  Case,  T.  32  8c  33 
G.  2.     2  B.  M.  867.]  (<r) 

(D)  jFIeet 

The  prison  of  the  fleet  is  proper  for  the  Chancery,  C.  B.  and  Ex-^ 
ch^uer.    Vide  Chanceiy,  (B  8.) 

Ine  limits  of  the  prison  are  the  walls ;  for  houses  within  the  liberty 
of  the  Fleet  are  no  part  of  the  prison.     R.  2  Mod.  221. 

(c)  1.  The  clerk  of  the  papen  within  the  1L  B.  prison,  must  reside  within  tbepri* 
son,  nnce  it  u  incident  to  every  public  office  that  the  party  holdiitt  it  should  be  in  a 
situation, to  discharge  the 'dudes  or  it.    Moreover,  he  cannot  act  by  cfeputy. '  4  T.R.  716. 

8.  Under  sect.  8.  of  st.  27  Geo.  2.  c.  17.  the  court  may  remove  the  derk  of  the 
papers,  and  clerk  of  the  day-rules  in  the  K.  B.  prison,  from  his  office  for  non-residence 
within  the  prison.    5T.R.509. 

3.  Rules  of  K.  B.  limiting  the  rules  of  the  K.  B.  prison.  East,  so  G.  3.  3  T.R.  58J» 
East,  $B  G.  3.  6  T.  R.  305.    Trin.  36  G.  5.  6  T.  R.  778. 

4.  Rule  of  K.  B.  re^)ecting  day-rules  to  prisoners  in  the  K.  B.  prison.  East,  SoG.z. 
5T.R.584. 

5.  Rule  amending  rule,  touchine  day-rules  to  prisoners  in  the  K.  B.  prison.  East, 
50Geo.3.     ST.R.  584.    K.B.  Midl.37G.3.     TT.R.  82. 

6.  Rule  as  to  day-rules  for  prisoners  in  K.  B.  Hil.  45  G.  3.  2  Smith,  339.  S  East,  2. 

7.  A  day  rule,  when  granted,  covers  by  relation  the  antecedent  part  of  the  dfty. 
7£ast,  151. 

8.  \Vhere  a  prisoner  applies  for  lour  days*  rules  beyond  the  usual  times,  and  obtahir 
them,  and  it  is  necessarv  to  apply  for  longer  time  in  the  same  term,  the  court  will  re- 
quire him  to  state  how  he  has  employed  ue  time  before  granted.    2  Smith,  5. 

9.  A  prisoner  is  committed  to  the  custody  oT  the  marshal  of  the  K.  B.  prison,  under 
a  habeoi  corpus  cum  couttL  Such  writ  always  remains,  as  any  other  warrant  naturally 
would,  in  the  hands  of  the  officer  to  whom  it  is  immediately  directed,  and  whose 
voufcher  or  authority  for  the  act  of  detaining  the  party  it  nroperlv  is.  Hence,  such 
writs,  with  comnufHturt  thereon,  are  never  returned  to,  ana  theremre  never  filed  or 
k^t  b^  the  court  of  K.  B.or  any  of  its  officers,  at  Westminster,  or  elsewhere,  except  in 
the  office  of  the  derk  of  the  papers  in  the  K.  B.  prison.  The  court  of  K.  B.  therefore 
refused  an  application  to  compel  the  mardial  to  affile  of  record  a  writ  ofhabcm  cxtrpvs 
turn  caut&f  by  virtue  of  which  a  person  is  committed  to  hia  custody  in  execution.  The 
object  of  the  application  was,  to  enable  the  plaintiff  to  prove  an  alle^tion  in  a  d^ 
claration  against  the  maflhal,  for  an  escape  out  of  execution,  tKat  the  party  was  com- 
mitted, &c.  Hence,  proof  may  be  without;  and  no  occasion  to  w&c  pnnU  patet,  '2  M, 

&  S.  202. 

But 
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But  bjr'tke  st  8  &  9W.  5.  26.  it  is  suffident  to  detstn  prisoners  in  the 
Fleet,  or  rules  of  the  same. 

But  the  warden  by  licenee  of  C.  B.  may  keep  bis  prisonecs  in  any 
other  place  assigned  by  the  court     Cro.  Car.  466. 

So,  B.  R.  may  charge  a  prisoner  in  escecution  there  for  the  kiujofs 
dfiA,  with  execution  upon  a  judgment  against  him  for  the  debt  of  a 
subject.    Dub.  Dy.  297. 

(£)  Jl^etDgate. 

By  diarter  1  H.  4e.  the  citizens  of  London  shall  have  the  custo(fy  of 
Newgale. 

But  the  court  cannot  take  notice,  that  the  keeper  of  Newgate  is  an 
offoer  of  London.     R.  1  Sal.  S49. 

(F)  (Saoler;  tobo  0baU  bt. 

The  king  may  make  a  subject  keeper  of  a  prison.    2  Inst.  100. 

And  therefore,  where  the  king  grants  to  a  corporation  a  gBxA  iHthin 
their  precinct,  the  mayor,  &c.  is  gaoler. 

So,  the  sheriff  has  the  custody  of  the  county  gaol. 

And  cannot  &rm  his  gaol. 

So,  if  he  flives  the  saol  to  a  servant,  who  sells  it,  and  gives  the  money 
to  the  fllieriff.     R.  1  Mo.  781. 

By  the  st.  14  Ed.  8.  10.  all  gaols  shall  be  rejoined  to  the  bailiwick  of 
Ae  sherifi^  who  shall  have  the  custody  of  the  same;  and  put  in  sack 
keepers  for  whom  he  will  answer. 

And  far  the  st  19  H.  7.  10.  the  sheriff  shall  have  custody  of  all  com- 
moD  gaols,  prisons,  and  prisoners  in  his  county,  except  such  of  which 
any  person  spiritual,  or  temporal,  or  corporation  hadi  the  inhtfitanoe; 
and  all  patents  for  fbture  grants  of  the  same  for  life,  or  years,  shall  be 
void. 

By  24  Geo.  2.  c.  40.  no  spirituous  liquors  shall  be  used  in  a  gaolv 
on  pain  of  100/.  by  gaoler,  and  for  second  offence  forfeiture  of  office.] 

[A  gaoler  is  bound  to  receive  a  prisoner  tendered  to  him,  after  the 
return  day  of  the  writ  on  which  he  was  arrested.     1  T.  R.  60.} 

(G)  3[mpre6!onment ;  tobat  sfiaU  iie. 

Every^  restraint  of  the  liberty  {e)  of  a  fireman  wiU  be  fm  imprison- 
ment    2  Inst.  482.     Cro.  Car.  210. 

Though  it  be  in  the  high-street  or  elsewhere,  and  he  be  not  put  iflta 
any  prison,  or  house.     Per  Thorpe,  Fitaeh.  Bar.  801. 

(H)  Wbat  10  a  cau0e  for  hnprutonment 

(HI.)  Lawful  process:  —  Process  founded  upon  a  record. 

A  man  may  be  imprisoned  upon  any  lawful  process. 

A%  upon  a  process  founded  upon  matter  of  record :  as,  upon  an  in* 

dictment,  or  pivsentment. 

Or,  upon  a  pUunt^  or  original  filed,  or  judgment  given. 

■■    '        — ■ — ■ — — —     '/■' 

(c)  In  attendinjor  a  constable  without  any  compnhion  to  a  mag^btrate,  oir  being  dmmn 
a  wanraut,  there  is  no  imprisoDment.    2  N.  R.  81 1. 

(H.2.) 


TFhat  is  a  cause  Jbr  itufrisomnenL  [^7^1 

(H  ¥.)  Founded  upon  a  aiiggestion. 

So,  a  maa  roay  be  imprisoned  upon  the  king^B  writ  founded  upon  a 
suggestion ;  for  that  is  a  lawfti)  jppocess.     2  Inst.  59. 

As,  upon  a  writ  to  the  sheriff  ad  capitnduM  impugnaiores  Juris  r€gm- 
et  eas  ducmuhtm  ad  gaotanu    9  Inst.  58.     Reg.  64. 

Or,  a  writ  to  ti&e  up  a  soldier  who  has  received  his  prest-money 
ad  prq/kiseeKdum  in  oUefuium  regis*    9  Inst  59.     R^.  24. 191. 

Or,  a  writ  de  apostata  sapiendo  against  a  man  professed,  who  departa 
from  hi9  abh^y.     9  Inst  59^  54. 

So^  upon  a  writ,  de  teprosa  amaoendoj  ne  eateat  regnum.  3  Inst  54* 
Vide  Leprosy. 

So,  upon  a  writ  de  vi  laid  amaoendd.    2  Inst.  54. 

(I{  3*)  Piiocesa  out  of  a  kiwful  court. 

So,  upon  a  pjooess  out  q£  any  oourt  allo^Kd  by  Itar-,  tbou}^  it  does 
not  proceed  according  to  the  common  hiw ;  for  their  law  allowed  in 
this  realm  ia  part  of  the  law  of  £ngland.    2  Inst  51. 

As,  process  out  of  the  admiralty,  according  to  the  marine  law,  font 
an  offence  upon  the.  high,  sea.    2  Inst  51 . 

Or,  process  oul  of  the  court  of  the  constable  and  marshal^  according 
to  the  civil  k««  2  Inst  51. 

(^I 4.)  Authority  of  law :  —  What  shall  be  sufficient. 

So,  a  man  may  be  imprisoned  by  warrant  of  law,  for  that  is  a  lawfiil 
process :  as,  by  a  constable  ex  officio^  who  upon  complaint  of  a  felony 
may  commit  the  ofiender  to  an  hou^,  gad,  or  stocks,  till  he  can  be 
brought  before  a  justice  of  peace.     H.  P.  C.  92.    Vide  Leet  (K.) 

By  any  in  aid  of  an  officer,  who  has  a  lawful  authority.  2  Rol.  551. 
1.5.  15.     H.P.  C.  90.(rf) 

By 


^i^ 


{i\  1.  Though  an  arrest  by  one  in  aid  must  be  by  authority  of  the  officer,  yet  he 
need  not  be  actually  in  d^ht.    Cowp.  ^S,    LoflfL  524. 

k  A  third  penon  may,  in  the  praenee  and  at  tbera^eit  of  bail,  anvBt  ^e  principal, 
and  may,  at  the  like  request,  continue  to  detain  hun,  though  the  bail  go  away. 
5  Toimt  425. 

5.  An  action  will  not  fie  agamtt  a  peace-officer  for  arresting  a  person  honk  fide  on  a 
charge  of  felony,  without  a  warrant,  although  it  turn  out  that  no  fdony  was  comnutted. 

4.  At  comimm  law^  watcbnen  a^d.  beadles  aiay  arrest  one  carrying  pioperlgr  ait  ni^^it^ 
wjia^on.beiirxg  interrogated  r«p^ctin£  it,  gives  erasive  answers.    3  Taunt.  14. 

5^  Whe^e  a  party  was  carried  by  force  to  a  place,  in  order  that  he  might  be  served 
with  a  rule  for  an  attachment  for  non-payment  of  money,  and  on  quittii^  it  was  arrested 
by  the  officer  in  possession  of  the  attachment,  and  who  stated  that  he  had  been  sent  for  to 
wf^  t}i^3s»stlbMt  which, t)^  pUuotiffdaiMed;  the  court  dischaiyed  him.  1  N.R.  195. 

'  6.  \Vhether  the  court  will  discharge  a  debtor  illegally  arrested*  i&matter  ofdiscretion. 
Cowp.  9.    Loi!^,575* 

7.  Where  it  is  a  doubtibl  point  whether  the  contract  under  whidi  a  defendant  has 
been  arcested  be  not  illegid,  he  wiU  he  discharged.    1  H.  B.  301. 

8.  Though  it  u  unlaidiil  to  arrest  a  debtor  twice  for  the  same  caase^  yet  the  court 
will  not  discharge  him  from  the  second  arrest  on  motion,  since  they  will  not  try 
by  affidavits  whether  the  causes  are  one  and  the  same.  The  proper  remedy  is  by 
aotbn.    3M.&&I44. 

9.  The  court  will  not  dischai]|e  a  defendant  in  the  sheriff's  custody,  wheie  the  only 
inegularity' consists  in  the  bailin,  to  whom  the  wairantwas  dbeeted,  not  acting  in  the 
arrest  together  where  they  ought,  but  wiU  leave  him  to  his  action  ugaiDst  tfaan. 
8.  Taunt.  161. 

•     10.  C.B. 
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By  a  sheri£P  for  an  insult  upon  him  in  the  street.     R.  2  Bui.  SSO* 

By  the  watch,  if  the  person  be  a  night-walker.     2  Inst  52. 

So,  if  a  felony  be  committed,  the  offender  may  be  apprehended  by 
any  private  person.     H.  P.  C.  89. 

So,  if  «a  grievous  wound  be  given,  though  death  does  not  follow. 
9  Inst.  52.     H.P.C.  90. 

Or,  if  hue  and  cry  be  levied  against  him.  .  2  Inst  52.  2  Rol.  559. 
L20.     H.  P.C.  90,  91. 

So,  if  treason  or  felonv  be  committed,  a  person  probably  suspected 
may  be  apprehended,  wough  he  be  not  guilty.  2  Inst  52.  H.  P. 
C.  91. 

As,  a  person  in  company  with  felons.    2  Inst  52.     H.  P.  C.  91. 

Or,  who  has  the  goods  in  his  custody.     H.  P.  C.  91. 

Or,  flies ;  or  absconds.    2  Inst  52.     H.  P.  C.  92, 9S. 

Or,  is  accused  by  common  fiime.    2  Inst  62.    H.  P.  C.  91. 

Or,  id  a  vagrant    H. P.C.  21. 

And,  upon  such  suspicion,  a  man  may  enter  an  house  if  the  door  be 
open.    H.  P.C. 91. 

But  he  cannot  break  open  the  door.     H.  P.  C.  91. 

So»  a  man  may  apprehend  another  for  prevention  of  an  apparent 
mischief;  as,  to  restrain  a  madman,  combatant    2  RoL  559.  EL 

So,  he  may  seize  his  villein,  ward,  &c. 

The  youngest  brother,  where  the  eldest  is  out  of  the  realm,  and  sus* 
pected  not  to  be  alive.    2  Rol.  560. 1. 10. 

(H  5.)  What  not. 

But  the  law  ^ves  no  authority  to  apprehend  any  one  upon  the  com- 
mand of  the  king,  though  it  be  in  the  king's  presence.  2  Inst  186,  1 87. 

Or,  upon  a  commission  under  the  great  seal,  though  he  be  a  felon, 
&c.    2  Inst  54. 

Or,  by  force  of  a  bye-law.  2  Inst  54.  5  Co.  64.  Vide  Bye- 
Law,  (E  1.) 

Or,  for  contemptuous  words  of  a  ma^trate,  not  exercising  his 
office.     R.  Mo.  247.    Cro.  £1.  78. 

Though  he  alleges  a  prescription  for  dofaig  it     R.  2  Leo.  S4.    Cro. 

EL  689.  .... 

So,  the  law  gives  no  authority  to  a  justice  of  peace  to  detain  a  person 
suspected,  but  for  a  reasonable  time  till  he  may  be  examined. 

As,  if  he  be  detained  above  three  'days  in  the  justice's  house,  afid 
then  sent  to  another,  or  dismissed  without  examination^  'R.  Gn>.  £1^ 
829.  *  .  ' 

So^  a  custom,  that  he  shall  be  imprisoned  for  not  paying '»  dutyi 
is  not  good.     3  Keb.  365. 

So,  a  man  shall  not  be  arrested  upon  a  process,*  when  he  attends  a 
court  of  law,  nee  eundo  out  redeundo :  as,  if  a  man  attend  to  gis%  his 
answer  to  a  bill'  in  chancery.     1  Ch.  R.  92. 

10.  C.  B.  will  not  di5chai^  a  defendant  from  an  arrest  made  within  the  veige  of  the 
palace.    7Taiuit3ll. 

11.  It  is  lawful  for  a  private  person  to  do  any  thing  to  prevent  the  perpetration  of 
a  felony.    2  B.&  P.  260. 

So 


What  is  a  cause  Jbr  mpHscmnent.  [^7^1 

Ifheatteiidtheqaaittefessioiisofthepeac^  arrested  in  the 

fiuse  of  die  court    K;  1  Brownl.  1 5. 

Qr,  fSfAag  or  coming  back.  Cont  1  BrownL  15*  Semb*  acc«r 
1  Lev.  159. 

But  a  writ  of  privilege  from  the  aistos  ratuiorum  does  not  excuse. 
Ray.  100.  (f) 

(H  6.)  Lawful  wan'ant* 

So,  a  man  maj  be  imprisoned  by  a  lawful  warrant  from  any,  whd 
has  a  lawful  authority.    2  Inst  52. 

As,  by  a  warrant  fit)m  the  sheriff  to  his  bailiff  upon  process  to  him.  ^ 

By  warrant  of  «  justice  of  peace  upon  complmnt  or  proof  of  an  of- 
fence, if  within  his  commission.    H.  JP.  C.  93. 

Although  he  who  complains  does  not  know,  but  su^qpects  A.  to  be  the 
offender,  if  he  be  present  upon  the  arrest  of  A.    H.  P.  C*  9S)  64. 

Althou^  no  indFctmait  be  found  for  the  ofience.    Mod.  C^  179. 

But  a  person  arrested  ought  to  be  examined  before  his  commitment' 

What  shdl  be  an  arrest,  vide  in  Execution,  ^Cl2.) — What  a  good 
warrant  for  the  security  of  the  peace,  vide  Forcible  Entry,  (D 18.) 

» 

(H  7;)  What  shall  be  a  lawful  warrant* 

A  lawful  warrant  must  be  made  under  hand  and  seal.  S  Inst.  52* 
H.P.C.94. 

Must  contrfff  the  cause  of  the  commitment  2  Inst  52. 591*  H. 
P.  C.  94.  2  Inst  591.  R.  in  Pari.  S  Car.  Rushw.  513.  R.  1  Sal.  347.  U) 

[A  com- 

(e^  Any  detainer  under  an  arreit  made  after  the  return  of  the  writ,  thougli  only 
until  the  writ  be  renewed,  k  illegaL    8 IL  B.  S9. 

(/)  1.  Though  a  commitment  need  not  be  drawn  with  the  tame  precinon  as  an 
indictment,  yet  it  mutt  state  those  circumstances  which  are  essential  to  the  crimed 

<5T.R.169. 

9.  A  commitment  should  haVe  that  degree  of  certainty  that  the  defendant  may  knoW 
what  to  do,  in  order  to  obtain  his  liberty.    5  M.  &  S.  331. 

3.  A  commitment  for  **'  treasonable  practices,"  generally,  is  l^gal.    7  T.  R.  756. 

4.  The  Stat.  3a  Geo.  3.  c.  36.  made  no  alteration  in  the  form  of  committal  for  high 
treason.    7T.R.736. 

5.  Though  in  a  commitment  for  felonv,  the  word  ^  feloniously,**  need  not  be  used^ 
yet  it  must  sufficiently  appear,  from  the  mcts  stated,  that  a  felony  has  been  coomdtted ; 
otherwise  the  prisoner  is  neilable.    S  T.  R.  %&S, 

6.  The  court  have  the  power  of  remanding^  notwithstan^ng  the  warrant  of 'com* 
mitment  be  defective*  which  it  is  the  usual  C9urse  to  do  where  the  oflfence  suffidently 
appcan  finonp  the  depositions  returned.    3  East,  1 57. 

7.  A  commitmeat  by  a  magistrate,  without  any  informaUon*  is  a  nullitv.^  sT.R. 
SS5.  Lofik,  843.  UnUw  upon  his  own  view,  when  he  may  oommiti  though  it  is  only 
ftfobable  tiiai  the  peace  will  be  broken.    Loflt,243. 

a.  A  nu^gistrate  cannot  commit  for  an  attempt  without  awarrant  ia  writing.  9  Mars. 
977.    7  Taunt,  63. 

9.  A  warrant  of  magistrates  committing  a  parish  collector,  ran  thus : — It  adjudged 
that  he  should  be  committed  to  saol,  there  to  remain  until  he  had  duly  accounted  and 
iiaidt  by  himself  or  his  sureties,  uie  sum  due;  requiring  the  gaoler  to  receive  and  kee{> 
nim  ^  until  he  should  be  discharged  by  due  course  of  law."  Held  weU ;  for  when  the 
par^  has  accounted  and  paid  over  the  monev,  he  will  bo  entitled  to  be  discharged  by 
doe  course,  of  la^r;  so  that  the  conclusion  of  the  warrant  is,  in  efiect,  a  repetition  of 
what  had  been  adjusted  before.    5  M.&S.  203. 

10  Parol  order  of  commitment  by  magistrate  until  the  effect  df  a  warrant  of  dli- 
Vol.  IV.  n^  '  •       .        tress 
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^A  commitmeDt  in  execution  of  a  rogue  and  vapiboild  under  the  st 
2S  Geo.  3.  c.  88.  should  sUte  that  the  defendwiC  was  apprehended  with 
theimplsments  of  house-breilking  upon,  him  at  the  time  of  such  Mppte- 
hension,  &c.  Rex  v.  Brown,  AT  39  Geo.  3.  8  T.  R.  26.] 
'  [Commitment  by  secretary  of  state  for  high  treasoo  may  be  made 
without  oath.     Rex  v.  "Wyndliam,  Str.  2.]  '        .        . 

[May  be  for  high  trjpason  generally.     Ibid.] 

[The  warrant  need  not  state  the  information,  evidence,  or  grounds  of 
the  charge.     Rex  n.  Wilkes,  P.  S  Geo.  3.  2  Wils.  151.] 

[Warrant  of  commitment  for  a  seditious  libel  need  not  set  forth  the 
libel.     Ibid.3     ■ 

[The  warrant  must  spedfy  to  what  gaol  the  party  ia  to  be  carried. 
R«t  r.  Smith,  P.  5  Geo.  2.  Str.  934.] 

Most  hare  an  apt  conclusion,  vix.  until  delivered  by  law.  2  Inst.  52. 
H.  P.  C.  94, 

Or,  until  fiirther  order ;  for  thatJmports  byorderoflaw.  R.  I  Lev. 
230.  cOnt.  2  lost.  52. 592.  But  that  is  to  be  taken  for  a  further  order 
jof  the  part^  committing.     1  Lev.  230. 

So,  where  a  statute  authorizes  a  commitment,  it  ought  to  c<»iclude, 
until  he  do  that  which  the  statute  requires.     R.  Carth.  152,  153. 

And  therefore,  a  commission  by  commissioners  of  bankrupts,  until 
be  conform  to  their  authorities,  is  bad.  R.  1  Sal.  348.  Vide  Bank- 
rupt, (D  8.) 

By  .the  secretary  of  state,  until  discharged  by  law,  where  Ik  was 
committed  by  the  st.  35  El.  2.  for  not  answering  whether  Jesuit  or  not. 
R.  1  Sal.  351.     Carth.  291. 

By  a  justice  of  peace,  until  discharged  by  law,  where  it  was  for  not 
accounting  as  overseer  by  the  st.  43  EL  2.     R.  Carth.  152. 

tKM  for  ft  penaltT  be  known,  held  good  on  Mat.  13Geo.3.  c.80.  for  lellii^goocb  on  a 
Sunday.    3  Smith,  513.     T  Eul,  S3S. 

■    11,  It  wenu  tbBt  the  maraiiratei  have  the  power  of  cr — '"^ "    -  ' 

to  aiwwer  touehiiig.hu  letlTement.    The  commitment  bi 
be,  "  till  he  aiwwcn."     i  T.  H.  653. 

19.  A  warrant  of  eoaunitment  in  execution  after  conviction,  muit  ihew  before 
whom  the  convictian  irai,  and  the  authoritj  to  convict.     5  Burr.  9614. 

13.  A  commitment  b;  a  magiitrate  in  execution,  not  itadng  that  the  par^  had  been 
convicted,  but  onl;  that  he  wBi  charged  with  an  offence,  n  intufident.    6T.II.509.  - 

14.  'JThe  IOGeo.3.  c.  IS.,  doMteaIin^act,giveiapeiialtyonnnmctioa,fcatf  tothe 
informer,  and  half  to  the  poor  m  thepsn^  where  tlie  ofienea  i»  eonaiMKL'^MaMt- 


WhJatis  a  cause  Jor  mpriionment  C^?^ 

'  Sof  a'  eommitnieiit  or  dtBtreas  by  a  general  wuraot  made  bdbre 
the  f^Dfcnoe  committed,  b  bad,  if  a  warrant  is  necenary.  Semb.  Mod. 
.Ca.3U. 

[A  jiudce  of  the  peace  caoaot  take  a  prisoner  in  B.  R.  and  send  him 
.to  the  coim^-gaol,  but  he  ma;  charge  nim  criminally  in  B.  R.  prison. 
.  Rex  V.  Wardham,  H.  2  Geo.  2.  Str.  828.] 

[A  warrant  to  cause  A.  to  appear,  is  not  a  warrant  to  arrest.  Shen- 
gtid  V.  Holloway,  M.  8  Geo.  2.  Str.  1002.] 

^Commitment  of  a  carrier  till  he  gives  securi^not  to  cany  with- 
.fNit  univwsity-licence,  and  to  observe  universi^-slatutes  for  fife,  iU. 
Rex  V.  Barnes,  M.  5  Geo.  S.  Str.  917.] 

'  [By  St.  13  Geo.  2.  c  IS.  s.  4.  the  not  indorung  attorney's  name  on  a 
-warrant  upon  writs,  does  not  vitiate  them.] 

But  a  warrant  will  be  good,  though  directed  to  a  private  penoo. 
.lSaLS47. 

lliough  it  does  not  describe  the  offence  piwnly  in  the  warrant:  for  it 
is  sufficient  to  say,  that  he  was  an  owler,  smuggler,  &c  2  Mod.  Ca.  5. 
"Vide  2  Inst.  591. 

So,  an  officer  at  his  peril,  must  take  the  very  (lender  named  in  his 
warrauU     llH.4.  91. 

If  a  warrant  be  against  B.,  and  A.  calls  himself  B.r  upon  which  the 
ofiBcer  takes  Aq  false  imprisonment  lies.    R.  Mo.  457.    Hard.  323.  {g) 
So,  an  arrest  after  a  mpertedeas  is  tortious.     R.  2  Rol.  552. 1.  45. 

(H8.)  What  will  be  a  justification  to  an  officer,  though  not 
duly  awarded. 

And  a  lawful  warrant  &om  him,  who  has  jurisdiction  of  the  cause, 
justifies  the  i^cer  who  executes  it,  although  it  was  irr^ularly  awarded: 
as,  if  a  justice  of  peace  grant  a  warrant  for  arresting  for  fehmy,  before 
indictment  against  the  par^.     10  Co.  76.  b>  (h) 

ir  a  capias  issue  at  the  same  time  against  the  principal  and  his  bail. 
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^hen  it  ought  to  be'  first  a^nst  the  principal^  and  afterwardg  «  tare 
JaciaSf  and  not  a  capiasy  aoainst  the  bail.     R.  2  Rd.  560*  L  40* 

If  process  for  good  behaviour  issues  irregularly  out  of  the  sessions 
of  the  peace.     R.  Cro.  Car.  602. 

If  there  be  a  warrant  by  a  justice  of  peace  against  any  one  for  not 
working  in  the  highway,  before  summons  or  hearing.  R.  1  Vent.27S. 
cited*  Lut.  1563. 

If  a  capias  issue  out  of  an  inferior  court  before  summons.  Per 
Pbwd,  Lut.  1565.     R.  cont.  1  Vent.  220. 

Or,  a  capias  ad  satisfadendtan  out  of  C.  B.  with  a  iesie  out  of  tenn^ 
though  the  writ  be  void.     Sal.  700. 

SO|  it  justifies  the  officer,  though  there  was  not  a  proper  fbundntion 
for  such  warrant,  or  process :  as,  if  process  issue  out  of  an  inferior 
court  when  there  was  no  plaint.     Per  Powel,  Lut.  1565. 

Soy  though  in  reality  there  was  no  jurisdiction,  if  there  be  an  i^pear-^ 
ance  of  a  jurisdiction :  as,  if  process  issue  oat  of  an  inferior  court 
in  a  cause  alleged  within  the  jurisdiction,  though  in  truth  it  arises  out 
of  It.     R.  Lut.  937.  1566. 

If  process  issue  upon  a  judgment  in^  C.  B.  which  is  aflerwards 
vacated  for  irregularity.     R.  1  Lev.  95. 

Or,  upon  a  judgment  there^  when  no  judgment  is  entered  apoh  the 
roll.    Mod.  Ca.  184. 

If  there  be  a  commitment  by  a  governor  of  the  plantations  and 
council  there,  upon  examination  of  the  offence,  though  there  does  not 
appear  a  good  cause  of  commitment  R.  cont. ;  but  the  judgment  was 
reversed  in  parliament     3  Mod.  160. 

So,  though  no  process  of  such  a  nature  lies  by  law  against  such  a  person : 
as,  if  a  capias  be  awarded  against  a  peer  of  the  realm.     10  Co.  76*  b. 

So,  though  the  judge  be  apparently  mistaken:  as,  if  the  commissioners 
of  excise  determine  small  beer  to  be  assessed  as  strong  beer;  for  both 
are  within  their  jurisdiction.     Per  Hale,  Hard.  484. 

If  a  justice  of  peace  convict  for  more  ofiences  than  he  ought,  or 
after  a  limited  time.     Dub.  Skin.  445.  566. 

[A  peace  ofiicer  may  justify  an  arrest  on  a  reasonable  charge  of 
felony,  without  a  warrant,  although  it  should  afterwards  appear  tiiat  no 
felony  had  been  committed.  Samuel  v.  Paynci  B.  R.  £«  20  Qeo.  3. 
Dougl.  359.] 

[But  a  private  individual  cannot    Ibid.   Vide  infra  Trespass,  (B  5.)] 

(H  9:)  What  not.. 

But  an  officer  shall  not  be  excused,  when  the  court  or  judge  that 
awards  the  process,  or  warrant,  has  not  jurisdiction  of  the  cause :  as  if 
there  be  process  upon  an  appeal  in  C.  B. 

If  there  be  a  presentment  in  a  leet  for  a  private  nuisance.  Per  Hale, 
Hard.  484.        i 

If  the  commissioners  of  excise,  who  have  jurisdiction  for  the  excisfe 
upon  strong-water,  low-wine^  &c.  to  be  strong-waterl  R.  Hard. 
482,  483,  484. 

If  commissioners  of  bankrupts  declare  a  man  to  be  a  bankrupt^  who 
is  not  so.     Hard.  478. 

If  the  commissioners  of  the  customs  determine  calico,  silk,  &c.  to  be 
linen.     Hard.  480.  • 

So, 
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,  S05  if  dte  jurisdiction  be  confined  to  time»  to  place,  to  persons,  or 
other  circumstances,  and  the  cause  does  not  appear  to  be  within  such 
circumstances:  as,  if  there  be  process  upon  a  presentment  at  a  leet 
held  above  a  month  after  Easter,  or  Michaelmas.     Ca.  Pari.  50« 

So»  if  a  cause  in  an  inferior  court  appears  to  arise  out  of  the  juris** 
diction.    Semb.  Lut.  1566* 

If  upon  a  plaint  in  the  marshalsea,  for  a  matter  out  of  the  verge* 
PL  Com.  87.  b. 

Or,  a  presentment  in  a  leet,  for  an  ofience  out  of  the  precinct  of  the 
leet.     Per  Hale,  Hard.  484. 

If  a  sheriff  imprison  a  man,  arrested  upon  a  warrant  to  the  bailiff 
of  a  franchise,  out  of  his  franchise.  Dub.  Ray.  421. ;  but  afterwards 
per  three  J.  it  was  R.  cont  Ray.  467.  469. 

[The  sherifi^  having  directed  a  warrant  to  A.  and  all  his  other  of- 
ficers to  arrest  B. ;  A.  afterwards  inserted  the  name  of  C,  and  it  was  . 
holden  that  the  arrest  by  C.  was  illegal.     Housin  v.  Barrow,  B.  R.  M. 
^5Geo.S.  6T.R.  122.] 

If  an  ofiicer  arrests  by  a  warrant  of  the  Ch.  J.  of  B.  R.  after  it  was 
determined  by  the  death  of  the  king.    F.  g.  80. 

^  where  there  are  not  such  persons  as  can  entitle  the  court  to  juris* 
diction :  as,  if  a  plaint  be  in  the  marshalsea,  where  neither  party  was 
of  the  kin^s  household.    R.  10  Co.  77.  a. 

So,  if  any  circumstances  requisite  to  entitle  to  the  jurisdiction  fail : 
as,  where  the  st.  28  H.  8.  5.  enables  commissioners  of  sewers  to  charge 
all  those  who  may  have  profit  or  loss,  &c.  according  to  the  rate  of  every 
one's  portion,  &c.  if  they  assess  him  who  has  land  adjoining  to  the  sea 
for  repairing  a  wall,  without  others  in  the  same  level,  who  are  in  the 
same  danger.     R.  5  Co.  100.  a.    Ace.  2  Cro.  336. 

So,  where  the  st  85  H.  8.  6.  prohibits  shooting  in  or  carrying  a  hand 

fun,  &c.  the  (^cer  shall  not  be  excused,  upon  a  conviction  against 
im  who  carries  a  gun  in  aid  of  the  sheriff  in  the  execution  ot  pro*- 
cess ;  for  Aat  is  out  of  the  jurisdiction.     5  Co.  72.  a. 

'  Soj  where  the  st  43  El.  2.  enables  to  raise  by  taxation  of  inhabit- 
ants, &c  for  the  rdief  of  the  poor,  &c«  of  the  parish ;  if  there  be  a 
tax  upon  the  inhabitants  of  B.  for  the  relief  of  the  poor  of  A.  R.  Cro. 
Car.  895* 

So,  if  process  be  merely  null  and  void :  as,  if  a  capias  out  of  CD. 
be  retom^ile,  omitting  a  term.    Semb.  per  Holt,  Sal.  700. 

So,  if  the  matter  be  out  of  the  jurisdiction,  the  ofiicer  shall  not  be 
excused,  though  he  pleads  his  warrant  specially.    Per  Hale,  Hard.  484. 
f£^^^(  justice  of  peace  grants  a  warrant  to  arrest  the  party  for  non- 
payiiMtt'  ^  \hi^  it^^l  n6t  jitfs^ify  th^  dfii^er.    Shergold  t;.  Hollo- 
way,  Af.  8  G.  2.  Str.  1002.]  '    '1 

^ '  \IP  justS^  iMlte  adjudication  for  A.  to  jm^  1-St'fcr  concealing  run 
.  goods.  ai)d  on  tlie  back  a  fiirther  adjudication  to  pay  55.  ^d*  for  costs, 
fife^  WaMtWifr rant  of  distresi  tt)'  B.,  tt  ixHisfcrtWei  to  I'ev^the  IS/.,  and  on- 
'^^e  rack  p%t  ftlto'ib^  Bs.  4li,  and-(Mi  ntdld'bbnA  retutit^  grant  warrant 
to  B.  to  carry  A.  to  gaol,  and  imprison  till  he  pay  13/.,  and  A.  tenders 
VlSK^  Hiid']^.'insis(ts  on  the  Bs.  4J.  also,  it  is  false  imprisonment;  for 
the  55.  4(/.  is  not  in  the  warrant,  nor  have  the  justices  power  to  give 
costsi-'   Smiths.'  Sibson,- M.  20  Gi  2.  1  Wilson,  1 SS:"] 
.  [General  warrant  of  a  secretary  of  state  to  iipprehcnd  without  a 

I  i  [b]  3  name 
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iiune  is  illegal,  and  ao  -juatiflcation  x^-  a  ktnff  s  messenger.     Hnckle  v. 
Money,  M.4Geo.B.  srwi]s.20fi.  1' Bl.  Rep.  5550 

[So,  a  warrant  of  a  secretary  of  state,  to  seize  a  person  by  name» 
his  papers,  books,  See^'^ts  illegal,  notwithstanding  tbeyhave  been  fre- 
quently issued  since  the  revolution.     2  WIls.  275. 292.] 

(I)  l^otu  a  pridonn:  i^all  foe  uSfC. 

.    Frisooen  ought  to  be  k^t  in  uka  et  arcta  ctatodia.    S  B«L  148. 
191.  (0 

triaoDers  for  contempt,  mesne  proccst, 
detained  in  the  prisrai  of  the  King's 
;  same,  till  discharged  l^  Uw.  [Vide 
.  583.  E.  35  G.  3.  6  T.  R.  305.  T. 
3.  7T.R.82.] 

%88  for  ^torUng  nxKX^  iram  a  pri- 
er  posuit  priton.  in  prt^iaidogaoio  inter 
e  shall  be  fined  for  it.     IS  Co.  127. 
;e  till  he  pays  for  his  liber^,  H  pr» 
Jems.     lzVo.ia7.  ■ 

lAiprtsonment  oiignt  to  be  cuttodia,  non  pcena.  Co.  L.  S60.  a.  FL  I. 
ca.26.  s.1. 

So,-  no  torture  to  a  prisoner  will  be  wammted  by  law,  or  prescrip- 
tion.    3  Inst  35.  ,     . 

And  llterefore,  a  prisoner  cannot  be  put  to  the  nwk  to  extort  a  con- 
iesslon,     R.Rushw.  638. 

Cu^o^s  gaolarum  partdm  sibi  commisas  non  augeant,  ncc  quicquam  tor- 
qutantt  vd  redimaat.     Fl.  J.  c».  26.  s.  5. 

is  per  pedes,  tciituram  tmgtmm. 

pain  to  a  priitoner  procure  him 
stices  of  both  benches  erf*  assise, 
pains,  &C. 
>ny  fcq;  a  gaoler  ta  force  him  to 

e  ferro :  yet  by  the  sL  West.  2. 
mptants  carceri  mancipenf^  in 
s  upon  their  prisoners,  lor  their 
I  Kol.  807. 1.5. 

>ner  dies  in  gaol,  the  coroner 
Fl.  1.  ca.  B6.  S.5.  H.  P.  C.  170. 
or  infirm  by  means  of  so  many 
te  shall  have  an  octitm  upon  ihe 
I. 
So,  a  prisoner  shall  be  brought  to  his  trial  without  severin.    S  Inst 

3i5,3Wji[inoeniiii'i  lot  -jj' 

Shall  not  be  put  to  his  answef-  in  vinadis.     3  Inst  35. 
}iok^riiticalii^'tir^6t^  -'Fl.  1.  cb.31.  . 

(f)  Aii'omc'er  bjiutifiedipparntittinga  jpriKincriirreited  on  lOMae  procCM  tio  co  at 
brMi  be  may^  tbacfbrc^'  Kule  "Kim .  before  the  return  tX  the  writ,  without  beuig 
giilU]' of  blie  unprifoiunetit,    JIkki,  a  prittnier  on  fins)  proccM.    3T.R.1T2.  . 

tlon 
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•  ♦ 

Non  ligaiuimanibusi    Fl«l«ca.Sl.    2liigt916. 

And  the  judge  ought  to  exhort'  him  to  make  answer  without  fear. 
2  Inst  816. 

But  he  shall  have  compedes  si  necesse  sit  propter  periadum  evasionis.  • 
2  Inst  316. 

By  the  st  W.  2.  ]S  Ed.  1.11.  accomptants  ought,  in  prison,  de  sua 
propria  vivere^  and  also  other  prisoners.     2  Inst  381. 

De  rebus  propriis  debent  sustentari  donee  liberatifuerint^  vel  condemnati. 
FL  1.  ca.  26.  s.  1. 

And  therefore,  it  was  enacted  by  the  st.  de  cataUis /elonum^  that  none 
should  be  disseised  de  terris  vel  tenementis  sms,  vel  de  catattis  suiSf 
quousque  conmctus  Jiierit.     FI.  1.  ca.  26.     Co.  L.  391.  a. 

[By  Stat  32  G.  2.  c  28.  officer 'shall  not  carry  prisoner  to  alehouse^ 
or  private  house  of  officer,  without  his  consent,  nor  charge  him  for 
licjuor,  but  what  he  freely  calls  for,  nor  take  any  but  legal  fee,  nor  carry 
faim  to  gaol  in  less  than  twenty-fiiur  hours,  unless  he  refuses  to  be  car- 
ried to  a  safe  house  (not  his  ovm)  of  his  own  nomination.] 

[But  this  clause  relates  only  to  persons  arrested  on  mesne  process. 
Evans  v.  Atkins,  B.  R.  H.  32  G.  3.     4  T.  R.  5SS.'] 

[Officer  is  to  take  for  lodging  and  diet,  only  what  is  allowed  by  quarter 
sessions.] 

[Prisoner  may  have  his  meat  and  drink  from  whence  he  please^  and 
also  bedding  and  linen.]    « 

[The  two  chief  justices,  and  chief  baron,  and  lord  mayor  and  two 
aldermen  for  London,  and  three  chiefi,  and  three  justices  for  Middleseit 
and  Surry,  and  quarter  sessions  for  other  counties,  shall  settle  &e 
fees  for  gaolers.] 

[By  Stat  13  6. 3.  c.  58.  quarter  sessions  shall  ascertain  how  many 
derffymen  shall  attend  each  gaol,  what  du^  they  shall  perform,  and 
at  what  sala.ry,  not  above  50/.  per  annum  each ;  and  shall  nominate  and 
displace  such  degymdn.  ^  And  treasurer  shall  pay  salaries.] 

[14  Geo.  3.  c.  59.  quarter  sessions  shall  order  the  walls  and  ceilings 
of  saols  where  felons  ate  usually  kept,  to  be.  scraped  and  white- 
washed once  a  year  at  leai^t,  regularly  washed  and  kept  dean,  con- 
stantly supplied  with  fresh  air  by  hand-ventUators  or  otherwise;  two 
rooms  (one  for  men,  one  for  women)  for  the  sick,  whither  they  shaH 
be  removed  on  being  seized  with  any  disorder,  aiid  kept  separate  from 
the  healthy;  a  hot  and  cold  bath  or  bathing-tub,  and  every  prisoner 
to  be  washed  in  one  of  them  before  they  go  out  of  gaol,  on  any  occasion; 
to  appoint  suigeon  or  apothecary  to  attend,  with  a  salary,  who  iis  to  re- 
port the  state  of  the  gaol  every  Quarter  sessions ;  the  courts  of  justice  to 
be  ventilated,  clothes  provided  for  prisoners ;  prisoners  not  to  be  kept 
under  ground  when  it  can  be  conveniently  avoided.]  

(K)  aBbat  10  not  a  gooD  tmu  for  tittprijetonment. 

But  a  man  cannot  be  impnsoned  without  good  cause.    R.  I  And, 
S98.    Videante^  (H5.) 

-     SOf  he  shall  not  be  imprisoned  after  he  be  let  to  bail,  though  an 
habeas  corpus  comes  for  him. ,  R*  ^  ^^  ^^^*  1. 25/ 


•  ^  f 


(LrRtmco; 
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(L)  Rftife0p  for  Mse  imprisonment 

(L  1.)  By  indictment* 

If  a  man  be  imprisoned  widiout  cause,  there  may  be  an  indictment 
lifiainst  him  who  did  the  wrong,  upon  the  st  M.  Ch.  9  H.  3.  29. 
2  Inst  55. 

Vide  Indictment  (D}» 

(L2.)  By  action. 

.  1^  fip  iK^n  lies  for  false  imprisonment  against  him  who  did  the 
wrong.    2  Inst  55. 

.    Or,  an  actioi^  founded  upon  ilf»  C%.  &H.  S.  29.  2  Inst.  55. 
.  ^^'thi^  in  all  cases  where  a  man  is  taken  in  custody  for  any  time 
without  la¥^I  cause. 

-  ^]Q^g;ffpcel^g9eK  aminst  A.,  and  B.  acknowledges  himself  to  be  A.,  yet 
hfi  iQajf!  hav^  .&l«e  imprisonment  Hard.  323.  Ma  457. 
...f.^Qi  if  ^  pjuv^taken  for  a  lawful  cause  be  continued  after  the  cause 
^/Q^oved,  an  action  lies  for  &Ise  imprisonment :  as,  if  the  sheriff  de- 
tain ;a  fl;ian  arrested  upon  process  after  a  supersedeas  ddivored ;  fi>r  the 
detainer  is  a  new, imprisonment     R.  2  Cro.  179. 

So,  if  he  deUdn  hun  afl«r  the  phuntiff  had  dUcharged  him  of  his  pri 
soner«    lu  2  Cro.  379. 

But  ^dse  imprisonment  does  not  lie,  where  there  was  a  lawful  taking, 
though  there  be  a  neglect  of  duty  afterwards :  as,  if  he  refuse  bail ;  m 
ihe  nonfeasance  does  not  make  him  a  trespasser  ab  inituk  Vide  Tres* 
pass,  (D)* 

'  ,Sp,  it  does  not  lie  against  an  inferior  officer,  who  does  his  duly,  for 
a  neglect  or  wrong  in  another :  as,  if  by  the  command  of  the  Ch.  J. 
in  court,  the  inferior  officer  takes  a  man  and  delirers  him  to  the  marshal, 
allliough  he  afterwards  detain  him  unduly.     R.  2  Rol.  559.  L  5« 

if  a  man  take  another  in  aid  of  the  sheriff  &c.  although  he  does  not 
teftod  the  writ,  or  make  a  false  return.     R.  2  Rol.  562. 1.  S6.  50. 

So,  it  does  not  lie  for  taking  the  wife  of  B*  where  the  judgment  and 
^writ  was  against  the  same  woman  before  her  marriage.  R«  Cro.  323. 
2  Bid.  80. 

Tide  Pleader,  {h  M.  22,  &c) 

(L  S.)  By  writ  de  odio  et  atid.  Sec. 

'  *  iBOf  1^  the  ooaiiiaoii  laWf  whepe  a  man  was  inaprisoned,  ^d  might  be 
•bailed^  a  writ  de  odio  et  atid  lay,  'direeted  to  the  sheriff,  ffiod  mguifvt 
MrHhtiAi  tt^m^  H  ibMOus  MffrisanA^  reitatm  siti  odk>  w$  Mti&  m2  Inst. 

i^^A^n  JVifkPlwJet  (?.K^1.&C.)  ;       ',         . 

As,  if  he  was  taken  for  the  death  of  a  man.    2  Inst  42. 

AM  W*Vlmi9lu-Wc.S^4t9.€md^  4iu4$tmmUur  in 

'^mMSi'mdj^hi''bfeiieW^^^  *    •^'•••i   "-.^j -i  ...if 

And  although  it  was  taken  ainfay  by Jthp  (5tt(^$£at^^.9^y^^ 
fat;i|fll>Bi^d^l/fllfc#iftiildB  BffkMMiChaftami^:^iA^  this 

writisr^iid;' !2jti9tf8.9I5.  ' 

After'the  writ  delivered  to  the  sherifl^  by  the  st  W.  I.  i  Ed.  1. 11. 
^  be  9hidl  make  inquiiy  per  probos  homines^  &c* 
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If  upon  inquiry  it  be  fbiUKi^  that  he>1r^  accused  by  malice^  or  not 
guilty^  or  se  defendendo^  or  per  infifritmium^  a  writ  goes  to  diie  sheriff  £fir 
ponendo  in  baUium  usque  adproanmas  dusisas.    2  Inst  4^. 
Or,  to  twelve  mainpernors*     FLL  ca.  26.  s.  S.    2  Inst  42, 
But  the  writ  de  odio  et  afid  does  not  lie,  if  a  man  was  indicted'  before 
justices  in  et/re.     2  Inst  42. 

(L4.)  By  homine  replegiando*  ^  ' 

So,  {k)  a  man  unlawfully  detained  in  custody  may  have  an  homine  re-' 

ple^andoy  si  rum  captus  sit  per  preceptwn  regisf  yel  pro  alio  retto,  quare 

secundum  consuetudinem  Jnglia  -non  sit  replegiabilis.     T.!N.B.^«  E, 

Reg.  77.  b.     2  Inst  55.  /   '^  ^^      -;;' 

And  he  may  have  an  homine  repiegiando  for  a  negf'o.  "  '^  ''*'  *''^  * 

Or,  an  Indian  brought  by  him  into  EriglantI,  and  detalheff  vom 

him.  8 Mod.  120.       ^  ^     ;'/*':*?,.. 

[This  is  an  original  writ,  the  party  may  sue  it  of'risb^' l&flMt  is 
granted  on  motion  or  petition  in  chancery,  without  shewttijg  c^^,  re^ 
tumable  in  a  court  of  law,  and  chancery  cannot  .supersede  it.  '  K  may 
be  declared  on  below,  and  defendant  must  assign  cause  why  lie  does 
not  comply ;  if  the  party  suing  has  not  a  right,  it  must  be  pleaded.]) 

[If  the  party  suing  the  writ  is  party  in  a  suit  intbis  court,  ft  m^t  be 
otherwise.]  •  .  r 

[If  it  is  brought  by  an  infant  against  his  testanientary  gua^fan,  or 
by  a  villein  against  his  lord,  they  may  plead  the  special  matter  at  law. 
Treblecock's  Case,  H.  1757,  1  Atkyns,  633.]  •    ' 

(L  5.)  By  discharge  for  want  of  prosecution* 

•  ••'•.  '• 

By  the  st.  31  Car.  2.  2.  if  any  be  committed  for  treason  or  fikinjr 
expressed  in  the  warrant,  on  petition  in  open  eonrt  the  first  week  of  the 
term,  or  first  day  of  sessions  of  oyer  and  terminer^  oir  general  gaol- 
delivery  to  be  tried,  be  not  indicted  the  next  term  or  sessions^  he«ha& 
be  bailed  on  motion,  unless  oath  be,  that  the  king^s  witnesses  could  not 
be  then  ready.  "    ^ 

.  And,  if  on  petition  in  court  the  first  week  of  die  tenn^  or  first  dajr  of 
the  sessions  to  be  tried,  he  be  not  indicted  and  tried  tibe  second  term 
or  sessions  after  commitment,  or  be  then  acqmttod^  be  idiaU  be  dis- 
charged from  his  imprisonment.    2  Mod.  Ca.  5. 


*  * 

(a)  1.  Upon  an  hotmne  repUpando^  though  the  sheriff  tetonis  im  donkgtlt^  t&e  de* 
fendant  may  plead  non  eepU.   Cd.  Rsym.  6 IS.  • '  /    >^    T-  I. 

s.  If  he  comes  in  upon  the  ehngattu,  he  shall  centiniie  f(  Iii(ig9nntyL  j^dgpient. 

Jbid.  .    .     y  ..  1  *Jii  ^     ^iL    f 

3.  And  if  judgment  is  given  against  him,  a  capkui  in  liMemim  shfarisSUp  agunst  nqii. 
Ibid.  '  '  '/  '■'   •;  '••'  ^   '^-  ;•  ^''  *; 

4.  If  he  does  tlot  oome  in,  a  capuu  m  wiihenUim  dtalLlsBiU^aMiqrfJih|K|  W^ 

5.  If  he  is  taken  upon  the  capuu^  the  plaintiff  fih|^^  hfM wwy^fl  ^^^.  '^t^^^f  ^he 
caprn^  and  unless  he  appears  and  declines,  be  nojaauteoii  4o^kt  ^  j7  .,.f    ^it 

6.  If  he  declares,  and  the  defendant  pleads  non  cepUy'he  8h4n^  bamh  '  taUr 

7.  But  he  cannot  be  bailed  before.    IWd.      -  -  ^  ?" 't    )•  f  ■u^ililfi  bo/^ 

8.  The  bail  shall  be  bound  in  a  sum  certf^ftm^rspfieiimc^^ 
^^m  dkmy  and  * 

S.  Upen  his  render 
10.  The  defendant 

"^^person 


£4823  IMPRISONMENT. 

[A  person  committed  to  tbe  Tow^  for  high  treaton,  cantiot  make  his 
prayer  at  the  Old  Bail^,  to  be  .bailed, or  tried*  Rex  v«  Bisb(q>  of  Ro^ 
Chester,  Sept  8  Geo.    Port  101.']  :      '  ' 

CNOY^  at  Hicks^^  Hall.  Itte  ▼.  Ld.  North  and  Grey,  Mich.  Ses. 
8  Geo.  Fort  108.] 

(M 1.)  mbm  DcIttocccD  out  of  prtdon. 

When  a  man  may  be  delivered  out  of  prison  by  bail,  vide  in  BaiL 
When  upon  habeas  carpm^  vide  Habeas  Corpus. 

(M  «•)  By  consent  of  the  party. 

If  a  prisoner  goes  cnit  of  prison  by  consent  of  the  plaintiff  he  shall 
be  discharged. 

Though  the  plaindff  allows  him  to  treat  for  an  accommodation,  and 
'he  ixrithout  a  keeper,  or  a  rule  of  court,  comes  to  the  plaintiff  for  such 
intent,  and  no  agreement  is  made.  R.  StL  117.  Vide  Escape,  (D). 
'  '  t1^^  court  wQl  discharge  a  defendant  out  of  custody  who  is  in  execu- 
tion at  the  suit  of  fit  plaintiff  some  time  since  deceased,  on  whose  part 
no  will  has  been  proved,  nor  any  administhition  granted,  and  whose 
&miiy,  on  nodce*  of  a  mdtidn  for  the  above  purpose,  decline  interfering. 
Broughtoh  r;  Martin;  C.  P.  M.  88  Geo.  8.  1  Bos.  and  Pull.  1 76.  Wag- 
staffe  V.  Darby/  G.  "P.  M.  ^  Geo.  2.    Barnes,  866.]  (/] 

(M  3«) .  By  breaking  prison. 

•    What  shall  be  an  eseafie  out  of  prison,  and  the  remedy  for  it,  vide  in 
Escape,  (B  1,  8cc— C— D).     Vide  Escape. 

What  shaU  be  a  rescue,  vide  Rescous  (A)  —  Justices  (R). 

By  thfe  common  law,  breaking  prison  in  every  case  was  felony. 
2ln&t.589.    H.P.C.87. 

But  by  the  st  1  Ed.  2.  {which  seems  to  be  a  confirmation  of  a  like 
statute  made  28  Ed.  1.     2  Inst  589.)  milm  qui  priscmamjregerii^  subeat 
judiciwn  vita  vd  memhrorum^  nisi  causa  pro  qud  captusjuerit  tale  judicium 
requiraty  8cc. 

If  a  man  break  out  of  the  slocks,  though  he  was  not  infra  parietes 
carceris,  it  is  a  breaking  prison  within  the  statute.    2lnst.589#    H. 
P.  C.  107. 
. .  Or»  out  of  the  gaol  of  a  lord  of  a  franchise.    H.  P.  C.  107. 

Or,  out  of  a  church,,  where  he  has  abjured.     H.  P.  C.  107. 

Or,  out  of  the  custody  of  a  constable,  or  other  person^  who  lawfolly 
arrests  or  detains  him.    H«  P.  C^  107*-   2  last  589. 
'     But  if  he  escape  before  arrest,  it  is  no  felony;  for  he  was  not  in 
prison.    H.  P.  C.  11 1  •    2  Inst  590. 

Breaking  prison  is  no  felony,  if  the  prison  be  not  actually  broke. 
2  Inst  589.     H.  P.C.  108. 

As,  if  the  prisoner  goes  out  when  the  door  is  open.  2  Inst  589. 
H.  P.C  108. 

Or,  if  the  prison  is  broke  by  others  without  his  privity*  2  Inst  589. 
H.  P.  C.  108. 


(a)  The  court  will  not  discbaige  a  prisoner  out  of  execution^  because  there  is  no 
judgment  against  him  docketed,  and  entered  on  tbe  tollt  of  the.  court  sBos. 
Afilll.  163.      *      A 

.  Or, 


fVken  deUv0'ed(mt  qf  prison.  [4S3'} 

Or,  he  is  rescued  out  of  ^ustodj^;  1^)  ctlW^i^i  >WJ|hout  lii§  pjnT^^^ 
2  Inst.  589.  ,  H.  P.  C.  108.\  '•{•.:  f        »  >, »  v   r   . . 

Or,  is  let  out  by  consent/of  !the  ^Wn    ZlpsUMB.-  H.P*CLil08. 

Or,^  if  he  break  pritoq  for  necessity,  ,wben  k'is4)unit  bf.  ligh^qiog^  or 
by  bther  persons,  without  his  privity.     2  Inst.  590*    H5  P.  C.  108. 

Breaking  prisota  is  no  felony,  if  the  prisoner  was  committed  f9r  an 
ofience  which  does  not  require  judgment  of  lifis  or  member :  as,  lor 
petit  larceny.     2  Inst.  590.     H.  P.  C.  1 10. 

For  homicide  se  defmdiendOi  or  by  chanca  medley^  .  ,2li^590« 
H.  P.O.  110. 

For  giving  a  mortal  wound> of  which  aman  fli^  within  a  year ;  for 
though  the  death  relates  to  the  wound,  yet  it^vas  ii(^/i9kH^ji|t|t)^>(jme 
of  breaking  prison.     2lnst.59l.     H^P.C.108.  •  ^  tjr'i').ri 

For  Sttspicbn  of  felony  not  found  t^fr  record^  ^(»^.tip  £^lq«i^,ift{qpm- 
mitted.     H.  P.C.  109.     2lnst.590.  ..  ^    ..  ..   ?.  tjw  .fji*'   . 

Or,  if  the  prisoner  was  committed  withQuVlttwiuIi^waiTPf^^M  ,9rfoat. 
590,591.     H.P.C.109.  t  ,^       .    ...  v:..,,  .dXi 

Or,  if  the  warrant  does  not  shew  a  cau^s,  tha|  v^c/m^  jiif]g9i^«ft4>f 
life  or  member.     2lnst.591.  f      '  .{  .«:/{  j;,,^  o, 

But  breaking  prison  is  felony,  if  the  prisoner ,bf  poioipitted  ^.^Pf^^ 
upon  an  indictment,  or  app«d,  or  other  record  fincting^  the* ffiliQi^ 
though  no  felony  was  committed.    2  Inst.  S9P*t  H.  P.C.  >Q9(  ^  ;^^ 

Or,  if  committed  only  on  suspicion  of  felony,  when  a  felony  was 
committed.     2  Inst.  590.  592.     H.  P.  C.  109.    . 

Or,  committed  for  a  felony  made  so  by  stafente  eubaeqnent  to'  1  fid.  2. 
H.  P.  C.  108.     2  Inst.  592. 

If  committed  &r  treason,  .breaking  prison*  is  only^feloi^.  £  Inst. 
590.    H.P.C.109. 

Yet  breaking  prison  with  intent  to  deliver  traitors  is  treasen ;. for  it 
is  an  abetting  of  treason,  in  whidi  there  are  no  accessories^  *  2.l0st. 
590.    H.P.C.109. 

A  man  may  be  indicted  for  breaking  prison,  befiNse  he  be  eoiuldetfifl 
of  the  felony;  for  which  he  was  committed.  2  Inst.  592.  H«  P«C%ili^O. 

But  the  indictment  ought  to  be  special,  and  shew  that  hfr.iraa  cbm^ 
jnitted  for  felony.    2  Inst  591.     H.P.  aL09^  ,    r         .^ 


-  M 


IMPROPHIAI'IOJJ^      '   ' '; ;  ^, 

Vide  Anvo«Wdii^i(B^     i"  « •  >  '1   H     .n<^w . 

>^0{  .'.)  .4  ,\l      .liHa  Jgnl  < 

.801.0.^.1 

a80i    .Vwl   •    '         ' 

'. — -Vide  DuM  fuit  invra  ^tatsm,  (D). 

.mio3  5rii  'to  elloi  idj  .10   b.»i>-r.j  In.,  .i>j!-^>l>ob  mill  Jiau/.r.  nii-^  »i 
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INCIDENT. 


Tide  COKDITION,  (0 10.) — CioUETS,  (P  4.)  —  FBANCHIBXfl^  (F 10^  &&) 

— Graht,  (£  11.)  —  HoMAex,  (G  S,  S.)  —  Pabcbnkbs,  (A  S»  &c) 
I'bohibitiok,  (G  23.) — Rent,  (C  4.) 


INCLOSURE. 

Vide  CoMMOM— Droit,  (M  I.  S.) 


IN  CONSIMILI  CASU. 

Vide  DuM  Yurr  infra  ^tatem,  (E). 


INCUMBRANCE. 

Vide  Chancebt,  (4  A 10. — 4 1  3,  he) 

•  /  • 

INDENTURK 

Vide  Fait,  (C  I,  S.) 


INDICAVIT. 

Vide  Diuas,  (M  10.) 
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INDreTMEST. 

A)  3[nD<ctntent/tobat  fibatt  6e.  infira. 

B)  Presentment,  tubat  p.  496. 

(C)  Cffilben  nece00atg.  p.  497, 

(D)  jFor  \fsW  offence  an  inDictment  lietf.  p.  498. 

E)  JFor  Uiftat,  not  p.  504, 

F)  CiQben  an  tnotctment  against  seDeral  \f  gooD*  p.  506;. 
(6)  Cbe  form  of  an  tnotctment.  p.  512. 

(G 1.)  Of  the  p^rty.  p.  512. 

(G  2.)  Of  the  time,  and  place,  p.  521. 

(G  3.)  Of  the  offence :  — What  shall  be  uncertain. 

p.  530. 
(G4.)  And  pot  supplied  by  twiu^nicfo.  p.  536. 
(G  5.)  What  is  a  sufficient  certainty,  p.  536. 
(G  6.)  Ought  to  have  proper  terms  or  law.  p.  541.. 

(H)  SiQben  quasbeo,  if  Deficient,  p.  545. 

(I)  IProcess  upon  an  indictment,  p.  546. 

(K)  Confession,  p.  551. 

(L)  Cratoerse.  p.  551. 

(M)  £[rraignment,  ano  trial,  p.  554.. 

(N)  3iuogment.  p.  5B5. 

(A)  3[nDictment,  tobat  is^all  de. 

An  indictment  is  an  accusation  or  dedaratipn  at  the  suit  of  the 
king  (a),  for  some  offence,  found  (i)  by  a  proper  jury,  of  twelve  men. 
Co.  Lit.  126.  b.  (c) 

.  And 

(a)  1.  From  its  being  the  king's  suit,  the  party  prosecuting  is  a  competent  witness. 
S  Haiii4u  c.  25.  8.  5.  —  8.  Nor,  for  the  same  reason,  can  a  party  ariered  recover  da- 
mages by  indictment,  or  other  criminal  proseoution;  thou^  the  king  spedallv  direct 
that  he  shall,  by  the  charter  constituting  the  court  in  which  the  proceeding  is  insti- 
Cnted.  1  Rol.  Abr.  820.  2  RoL  Abr.  83.  Cfo.  Car.  551.  558.  2  Hawk.  c.  25.  s.  3. 
—  S.  Nor  by  an  indictment  founded  upon  a  statute  giving  him  damages  for  the  aggre** 
lion;  unless  the  statute  itself  direct  their  recovery  by  that  mode.  Jones,  380.  Cro» 
Car.  448.  1  RoL  Abr.  220.  2  Hawk«  c.  25.  s.  5.  --  4.  Yet  the  K.  B.,  having  the  kinj^t 
privy  seal  for  that  purpose,  may,  upon  every  occSasion,  give  to  a  prosecutor  the  third 
part  of  a  fine.  1  Keb.  487.  2  Hawk.  c.  25.  s.  3.—  5.  And  it  is  their  constant  prac- 
tice to  mitigate  a  fine,  upon  an  understanding  that  the  defendant  compensate  the  pro- 
secutor for  his  costs  and  damages.  2  Hawk.  c.  25.  s.  3.  —  6.  For  tne  same  reason 
(that  an  indictment  is  the  king's  suit)  it  is,  that  though  the  party  injured,  and  who 
mToves  the  proceeding,  die,  yet  will  not  an  abatement  be  the  consequence.  1  Wils.  222. 

(6)  1.  GeneraJly  upon  ex  parte  evidence  only.  2  Hale,  157.  4  Com.  303. 
2  Hawk,  c  %S,  s.  145.  u.  —  2.  Being  sworn,  however,  to  present  the  truth,  they  seem 
thereby  authorised  to  institute  any  investigation  necessary  to  elicit  .it.  If  therefore 
thfty  are  satisfied  that  they  ndther  have  nor  can  obtain  it  from  th«  witnesses  for  th^ 

I  i  3  prosecutioii. 
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And  it  onght  to  be  found  in  the  same  county,  where  the  offence  was 
committed  (d).     H.  P.  C.  203.  (e) 

proiecution,  it  seems  that  they  may  examine  others.  Dick.  Sess.  1 16. 1 1 7.  i  Chit-  C.  L. 
818.  Jac.  Diet.  IncUctm.  Dick.  Just.  Indictm.  IV.  Bum's  Just.  Indictm.  V.  —  3.  The 
eridence  produced  to  them  should  be  the  best.  1  Leach,  514.  2  Hawk.  c.  25.  s.  138. 
139*  6  T.  R.  294.  3  Campb.  401.  1  Salk.  232.  I  Chit.  C.  L.  319.  —  4.  And,  upon 
oath.  2  Hawk,  c  25.  s.  138.  —  5.  The  witnesses  competent.  2  Hawk.  c.  25.  s.  145.  n. 
^-  6.  Which  the  prosecutor  is ;  and  without  a  release,  unless  in  forgery.  2  Haii4. 
c.  2S.  9k  145.  n.  4  East,  582.  1  Leach,  150.  157.  2  East,  P.  C.  1003.  —  7.  So  ao 
unconvicted  accomplice,  diou^  not  previously  admitted  as  lunges  evidence.  1  Leach, 
I S5.  —  8.  And  in  treason  against  the  king's  person  or  ^vemment,  there  must  under 
the  statute  be  two  witnesses,  or  else  a  voluntary  confession.  1  East,  P.  C.  128. 168.  -^ 
9.  Though  one  witness  to  one  overt  act,  and  another  witnesa  to  another  overt  act  will 
suffice.  1  East,  P.  C.  129.  2  Hawk.  c.  25.  s.  141.  —  10.  The  grand  jury  ought  to  be 
thoroughly  pmuaded  of  the  truth  of  an  indictment,  so  &r  as  their  evidence  goes ;  and 
not  to  rest  satisfied  merely  with  remote  probabilities :  a  doctrine  that  might  be  applied  to 
very  oppressive  purposes.  4  St.  Tr.  283.  4  Com.  303.  3  St.  Tr.  416.  5  St.  Tr.  3. 
2  Woodes.  559.  2  Hide,  161.  Vide  2  Hale,  157.  3  Inst.  25.—  il.  The  jury  them- 
selves  are  not  amenable  for  finding  through  malice  or  upon  insufficient  evidence. 
1  Hawk.  c.  72.  s.  5.  2  Hale,  162.  l  T.  R.  513.  514.  535.  Ld.  Raym.  469. —  12.  Nor, 
as  it  seems,  can  a  subsequent  conviction  thereon,  if  in  itself  unobjectionable,  be  im- 
pugned.   2  Hawk.  c.  25.  s.  145.  n.     1  Loich,  156.  156.  157. 

(c)  I.  Taking  *  indictment'  in  its  more  comprehensive  sense.  In  which  sense,  too, 
a  presefUmetU  by  a  grand  jury,  when  reduced  to  form,  b  termed  an  indictment,  though 
no  bill  has  been  preferred.  2  Inst.  739.  —  2.  In  a  more  limited  and  proper  sense, 
a  written  accusation  nresented  to  the  grand  jury,  sworn  to  inquire  for  the  body  of  the 
county,  at  the  suit  of  the  king,  is  termed  '  a  bill  of  mdictwiaU  ;'  and  when  found  by 
them,  on  oath,  to  be  tnie,  b  called  *  an  indictment.  2  Hale,  153.  2  Hawk.  c.  25.  s.  1. 
1  Stark,  xii.  —  3.  Whidi  indictment,  having  been  so  found,  b  publicly  delivered  in 
court.     4  Com.  306. 

(d)  1.  Thb  b  the  rule  at  eomnum  law  ;  and  the  reason  b,  that  the  jurors  being  sworn 
to  inquire  pro  carpore  comtaHLt^  their  jurisdiction  b  confined  to  the  county.  2  Hale, 
163,  —  2.  Which  rule  obtains  as  well  m  case*  where,  in  the  nature  of  things,  the  of* 
fence  might  have  been  committed  in  any  county,  and  b,  therefore,  in  technical  phrase, 
said  to  be  in  its  nature  transitory  /  as  in  those  where  it  could  only  have  happened  in  a 
particular  spot  or  district,  and  is,  therefore,  in  the  same  language,  said  to  be  in  its 
nature  local.  Hale,  203.  2  Hawk.  c.  25.  s.  35.  —  3.  As  well,  therefore,  in  the  c^se  of 
murder,  as  in  that  of  nuisance  from  neglecting  to  repair  a  road.  —  4.  And  the  fact  of 
locality  must  be  proved  expressly  by  the  prosecutor,  being  part  of  Mt  case.  2  N.  R. 
92.  2  Leach,  634.  2  East,  P.  C.  605.  —  A  The  ejpceptioni  to  the  common  law  rule 
are  created  by  acts  of  parliament;  since  the  king  cannot,  by  charter,  authorise  the 
trial  of  crimes  out  of  tne  county  in  which  th^  were  committed.  Douel.  791.  2  Hawk, 
c.  25.  s.  51.*—  6.  Previous  to  thie  consideration  of  which,  together  with  the  application 
of  the  rule  itself  it  b  to  be  noticed,  that  it  b  the  constant  practice  for  offences  commit* 
ted  in  the  countv  of  Middlesex  to  be  tried  at  the  sessions-house  in  the  Old  Bailey, 
which  b  within  the  dty.  Dougl.  796, 797.  —  7.  The  rule  and  its  exeepHom  will  now  be 
treated  of  under  an  alphabetic^  arrangement. —  8.  Abroad:  where  part  of  an  oflence 
b  done  out  of  the  reaun,  no  indictment  lies  by  common  law,  or  under  st.  2  &  3  Edw.6. 
e.  24.  3  Inst.  48.  2  Hale,  163.  Vide  2  Hale,  12.  S5  Hen.  8.  c  23.  1  Esp.  C.  €5. 
sN.R.  91.  6  East,  589.  — 9.  Though  some  acts  (in  the  etample,  distinct  from, 
thoug^)  essential  to  an  offence,  done  abroad,  are,  if  of  a  transitoiy  nature,  cogninble 
by  a  jujy  at  common  law.  Kel.  15.  Vide  1  Esp.  C.  63.  2  N.K.  91.  6  East,  589. 
*—  10.  So  if  part  of  an  oflfence  be  cooipleted  in  Nuddlesex,  though  the  rest  were  com- 
mitted abroaa,  an  indictment  lies  in  IC  B. ;  or,  in  case  of  misdemeanour,  an  inferm* 
ation,  if  the  offimce  were  committed  in  any  otfier  county.  1  E^.  C  63.  2  N.  R.  91. 
— 11.  And  this,  though  the  defendant  himself  "was  out  A  the  kingdom  at  the  &ne,  if 
be  caused  the  oflfence  to  be  committed  here;  as  where  the  defendant  sent  over  a  Ubd 
from  Ireland  to  be  pubHshed  in  Westminster.  6  East,  589,59a —  12.  Persons 
in  hb  majesty's  service  abroad,  committing  ofibnces  there,  may  be  prosecuted  in  K.  B. 
yb  indictment,  or  information,  laying  the  venue  m  Middlesex.  St.  42  6. 3.  c.  85.  s.  l. 
8  East,  31.  —  13.  The  57  G.  3.  c.  S3,  s.  l.  enacts,  that  murders  and  ^manslaughters 
committed  on  land  at  the  settlement  in  the  Bay  of  Honduras,  by  persons  residing 
or  being  within  the  said  settiement,  and  murdos  and  manslaughters  committed  in 
the  blaads  of  New  Zealand  and  Otaheite,  or  within  any  other  blands,  eoontiles,  or 
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places,  not  within  hig  mftjest/s  domioions,  nor  subject  to  wuj  European  state  or 
power,  nor  within  the  territory  of  the  United  States  of  Amenca,  by  the  master  or 
crew  of  any  British  ship  or  vessel,  or  any  of  them,  or  by  persons  sailing  in  or  belonff- 
in^  thereto,  or  that  shall  have  sailed  in,  or  belonged  to,  and  have  quitted,  any  Britisa 
ship  or  vessel,  to  live  in  any  of  the  said  island  countries,  or  places,  or  either  of  them, 
or  that  shaU  be  there  living,  shall  and  may  be  tried,  adjudged,  and  punished,  in  any 
of  his  majesty's  islands,  phintations,  colonies,  dominions,  forts,  or  factories,  under  or  bv 
virtue  of  the  king's  commission  or  commissions,  which  shall  have  been,  or  which  shaU 
hereafter  be  is8uc»  under  and  by  virtue,  and  in  pursuance  of  the  powers  and  authorities « 
of  the  46  Qi  J.  c.  54.,  in  the  same  manner  as  if  such  oflfences  had  been  committed  on  the 

Sh  seas.  — 14.  With  a  proviso  by  s.  2.  that  nothing  herein  contained  shall  repeal  or 
\cty  or  be  construed  to  repeal  or  affect,  the  provisions  of  the  J3  Hen.  8.  c.  83. —  1 5.  The 
Srovisions  of  the  46  G.  J.  c.  54.  are,  that  all  treasons,  piracies,  felonies,  robberies,  mur- 
ers,  conspiracies,  and  other  oflences  of  what  nature  or  kind  soever,  committed  upon 
the  sea,  or  in  any  haven,  river,  creek,  or  place,  where  the  admiral  or  admirab  have 
power,  authority,  or  jurisdiction,  may  be  mauired  of,  tried,  heard,  determined,  and 
adjudged,  according  to  the  common  course  ot  the  laws  of  this  realm,  and  for  ofeices 
committed  upon  the  land  within  this  reahn,  and  not  otherwbe,  in  any  of  his  Majesty's 
islancb,  phmtations,  colonies,  dominions,  forts,  or  factories,  under  and  b^  virtue  of 
the  kinff's  commission  or  commissions,  under  the  great  seal  of  Great  Bntun,  to  be 
directed  to  any  such  four  or  more  discreet  persons,  as  the  lord  chancellor  of  Great 
Britain,  lord  Keeper,  or  commissioners  for  the  custody  of  the  great  seal  of  Great 
Britain,  for  the  tune  bemg,  shall  from  time  to  time  think  fit  to  appoint;  and  that  the 
nid  commissioners  so  to  be  appointed,  or  any  three  of  them,  shall  have  such  and  the 
like  powers  and  authorities  for  the  trial  of  au  such  murders,  treasons,  piracies,  felonies, 
robrcries,  conspiracies,  and  other  offences,  within  any  such  island,  plantation,  colony, 
dominion,  fort,  or  fiictory,  as  any  commisaoners  appointed  or  to  be  appointed  accord- 
ing to  the  directions  of  the  28  Hen.  8.  c.  15.,  by  any  law  or  laws  now  m  force,  have  or 
would  hove  for  the  trial  of  the  said  ofiences  within  this  realm ;  and  that  all  persons  con-^ 
victed  of  any  of  the  sidd  o£fences,  so  to  be  tried  by  virtue  of  any  commission  ta  be  made 
aecordinff  to  the  directions  of  tlus  act,  shall  be  subject  and  liable  to,  and  shall  suiSer  all 
fluch  and  the  same  pains,  penalties,  and  forfeitures,  as,  by  any  law  or  laws  now  in  force, 
persons  convicted  of  the  same  respectively  would  be  subject  and  liable  to,  in  case  the 
tame  were  respectively  inquired  of,  triedl,  heard^  determined,'  and  adjudged,  within 
this  realm,  by  virtue  of  any  commission  made  according  to  the  directions  of  the 
28  Hen.  8.  c.  15.  — 16.  The  57  Cfeo.  5.  above  mentioned,  was  amended  by  the 
59  Qeo,  J.  c.  44.,  which  stfter  reciting  that  doubts  have  arisen,  whether  in  the  said  set- 
dements  in  the  Bisy  of  Honduras  there  be  a  fort  or  fiictory  to  which  a  commission  may 
issue  for  the  trial  of  offences  under  the  46  Geo.  J.  c.  54.,  and  that  by  reason  of  such 
doubts,  and  the  great  delay  and  difficulty  of  removing  offenders  in  Honduras  for  trial 
to  Enghmd,  or  to  any  of  his  majesty's  islands,  plantations,  colonies,  dominions,  forts, 
or  fisctories,  such  crimes  do  oftentimes  escape  unpunished;  for  remedy  thereof,  it 
enacts,  that  all  murders,  manslaughters,  rapet^  roUerietf  and  burglanes^  committed' 
on  land,  at  the  said  settlement  in  the  Bay  of  Honduras,  may  be  inquired  o^  tried,  heard, 
determined,  and  adjudged,  within  the  said  settlement  in  the  Bay  of  Honduras,  under  or 
by  virtue  of  the  king's  commission  or  commissions,  under  the  great  seal  of  Gkeat  Britain, 
to  be  directed  to  any  such  four  or  more  discreet  persons,  as  the  lord  chancellor  of 
Great  Britain,  lord  keeper  or  commisrioners  for  the  custody  of  the  great  seal  of  Great 
Britain,  for  the  time  being,  shall  firom  time  to  time  think  fit  to  appoint,  in  the  same 
manner  as  is  {provided  and  enacted  with  respect  to  any  crimes  directed  to  be  inquired 
o£,  heard,  determined,  or  adjudged,  under  and  by  virtue  of  any  commission  issued 
under  and  by  virtue  of  the  46  Qeo,  3,  c  54.  in  any  of  his  majesty's  islands,  plantations^ 
colonies,  dominions^  forts,  or  fiictories.-— 17.  And  the  second  section  enacts,  that 
the  commissioners  so  to  be  appointed,  or  any  three  of  them,  shall  have  such  and  the 
Jake  powers  and  authorities  for  the  trial  of  all  such  murders,  manslaughters,  rapes, 
fobberies,  and  bni]^aries,  committed  within  such  settlement  in  the  Bay  of  Honduras, 
stt  any  commissioners  appointed  or  to  be  appointed  under  the  46  Geo.  3.  e.  54.  have 
or  would  have,  for  the  trial  of  any  offences  committed  upon  the  seas ;  and  all  pmom 
eonvicted  of  dther  of  the  said  offences  so  to  be  tried,  by  mtue  of  any  commisdon 
to  be  issued  according  to  the  directions  of  this  act,  shall  be  sulject  and  uable  to,  and 
•hall  suffer  all  such  and  the  same  pains,  penalties,  or  forfeitures,  as,  by  any  law  or 
laws  now  in  force,  persons  convictea  of  the  same  respecUvely  would  be  subject  and 
liable  to,  in  case  the  same  were  respectively  inquired  of,  tried,  heard,  determined^ 
and  adjudged,  within  any  of  his  majesty's  islands,  pluitations,  colonies,  or  dominions^ 
by  virtue  o«  any  commission  made  according  to  the  directions  of  the  46  Gteo.  3.  c  64, 
and  57 Geo,  3.  t.  53.— 18.  With  a  proviso  by  s.3.,  that  nothing herem  contained  shall 
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rmetl  or  aflbct  the  provinons  of  the  53  Hen.  8.  c.  35.  —  19.  See  farther  bdow  tftv 
•  False  Vouchers,*  •  High  Seas,'  *  Ireland,' « Murder,'  *  Newfoundland,'  *  Piracy,'  *  Ship- 
ping,' •  Soldien,'  ^  Treason,*  *  Wreck.'  —  20.  Accessary  :  an  accessary  in  one  connnr,  to  a 
murder  or  felony  in  another,  cannot,  at  common  law,  he  indicted  in  either.  Staunf.  h.  1 « 
c.46.  8&3Edw.6.  c  S4.  1  Hale,  623.  —  21.  Though  now,byst.  2&5Edw.  6.  c.24.» 
he  may  be  indicted  in  the  latter.  —  82.  If,  therefore,  A.  in  one  county  should  procure  B.» 
a  guilty  agent,  to  conunit  a  murder  in  the  second ;  A.  being  an  accessary  before  the  fiict, 
would  be  triable  as  sudi  in  the  county  where  he  was  guilty  of  the  murderous  contriT* 
ance.  2  &  3  Edw.  6.  c  24.  —  23.  But  if  a  person  unconscious  of  the  guilty  design,  be 
employed  in  the  commission  of  a  murder,  the  venae  must  be  Nud  in  the  countj^  where 
the  doith  happens,  for  the  person  employed  is  a  mere  instrument  or  channel  for  con* 
ducting  the  usurious  means  to  their  eoOj  and  the  contriver  therefore  is  the  princqwl. 
1  Hale,514.6l6, 617.  Fo8t.349.— 24.  See  farther  below,  tit.  'False Vouchers,'  'Felony,* 
'  Libel,'  'Misdemeanour,'  '  Murder,'  *  Piracy;'  and  note,  that  since, in  misdemeanoyrsp 
all  procnrerB  are  principaU,the  procurer  is  guilty  of  the  oflence  wherever  it  is  commit- 
ted, in  consequence  of  nis  procurement.  —  25.  AUemey:  Aldemey  is  not  within  the, 
realm,  though  part  of  the  dominions  of  Endimd.  1  Hale,  156.  —  26.  Arsenal.  See 
below,  tit. '  Shipping.'  —  27.  Berunck:  K.  B.  has  jurisdiction  by  information  over  o^ 
fences  committed  in  Berwick.  2  Burr.  860.  —  28.  See  farther  below,  tit.  '  England.' 
—  29.  Bigamy  .*  Bigamy,  under  st.  1  Jac.  1.^  shall  be  tried  where  the  party  was  im- 
prehended,  i.  e.  imprisoned.  Hutton,  131.  — 30.  If  not  apprehended,  then  in  the 
county  where  the  second  marriage  was.  I  Hale,  694.  Kelynje,  15.  —  31.  If  a  warrant 
be  issued,  the  apprehension  in  the  county  where  the  venue  islaid,  must  be  proved  by 
produdng  it,  in  order  to  give  the  court  juriscKction,  or  the  prisoner  will  be  entitled  to 
ms  discharge.  2  Leach,  826.  —32.  And  if  the  party  escapes  and  is  never  apprehend- 
ed, he  may,  under  this  statute,  be  indicted  in  the  county  where  the  oflence  was  com- 
mitted, and  be  prosecuted  to  outlawry,  i  Hale,  694.  3  Inst.  87.-53.  Bladk  act: 
Oflfences  against  the  black  act,  9  G.  1.  c.  22.,  are  triable  in  any  county,  s.  st.  — 34. 
Only  the  privilege  must  not  be  abused.  Leach,  86.  —  55.  Borders  of  Counties:  The 
39  Geo.  3.  c.  96.  s.  2.,  reciting  that  felonies  are  sometimes  committed  on  or  so  dose 
to  the  boundaries  of  two  or  more  counties,  that  the  ofienders  escape  unpunished 
from  the  defect  of  proo^  that  the  felony  with  which  they  are  charged  was  actually 
committed  within  the  county  in  which  such  oflend^s  may  be  indicted,  enacts,  that  in 
any  indictment  for  any  felony  committed  on  the  boundaiv  or  boundaries  of  two  or 
more  counties,  or  within  the  distance  of  500  yards  of  sucn  boundary  or  boundaries, 
it  shall  be  sufficient  to  allege  that  such  lelony  was  committed  in  either  or  any  of  the 
sfdd  counties ;  anid  everv  such  felonv  shall  and  may  be  inquired  of,  tried,  and  deter- 
mined in  the  coun^  within  which  the  same  felony  shall  be  so  allied  to  have  been 
committed ;  and  all  and  every  person  and  persons  who  shall  be  convicted  of  any  such 
felony  so  to  be  inquired  of,  tned,  and  determined  as  aforesaid,  shall  be  subject  and 
liable  taall  such  pains  of  death,  and  other  pains,  penalties,  and  forfeitures,  as  such 
person  or  persons- so  convicted  of  such  felony  would  have  been  subject  and  liable  to, 
m  case « such  felony  had  been  inquired  of,  tried,  and  determined,  in  the  county  in 
which  the  same  felony  was  actually  committed.  —  36.  Buonaparte :  The  56  Geo.  3. 
c.  22.,  an  act  for  the  more  eftctually  detaining  in  custody  Napoleon  Bnonapart^ 
b]r  s.  6.  enacts,  that  all  offences  against  this  act,  wheresoever  the  same  shall  be  com- 
mitted, whether  within  the  dommions  of  his  majesty  or  without,  or  upon  the  hi^ 
seas,  may  be  inquired  of,  tried,  heard,  determined,  and  adjuc^ed  in  any  county  within 
that  part  of  his  majesty's  dominions  called  England,  in  like  manner,  and  by  a  jury 
of  such  county,  as  if  such  oflfences  had  been  committed  within  such  county ;  and  that 
in  every  information  or  indictment  for  such  oflfence,  such  of^ce  may  be  laid  and 
char^  to  have  been  committed  in  such  county.  —  37.  Bridge:  Inctictment  for  not 
rmairing  a  bridge  in  A.,  ratione  tenurde  in  B.,  may  be  laid  in  B.  5  T.R.  498.  Sed  vide 
'5  Hen.  7. 3. ---38.  Canal  Navigation:  The  59  Greo.  3.  c.  27.,  an  act  to  facilitate  the 
trial  of  felonies  committed  on  board  vessels  employed  in  canals,  navigable  rivers, 
and  inland  navigations,  recitine  that  felonies  are  frequently  committra  on  board 
vessels  employeain  carrying  and  conveying  goods,  wares,  and  merchandise  in  or  upbn 
canals,  navigable  rivers,  and  inland  navigations,  m  various  parts  of  the  united  kingrom, 
as  well  by  breaking  open  the  casks  and  packages,  contaimng  such  goods,  wares,  and 
merchandise,  as  in  various  other  ways  ;  and  whereas  such  felonies  frequently  remain 
undetected  until  the  arrival  of  such  vessels  at  the  places  of  their  destination ;  and  in 
consequence  of  such  canals  and  navigations  passing  through  several  counties  forming 
the  boundaries  of  counties  on  each  side  or  bank,  it  can  seMom  be  known  within  what 
county  such  felonies  may  have  been  actually  committed,  and  ofienders  frequently 
c%ape  unpunished  from  defect  of  proof  that  the  felony  with  which  they  are  coaiged 
was  actually  committed  within  the  county  in  which  such  offenders  may  be  iadicM ; 
■•  fof 
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for  remedy  thereof  enacts,  that  in  any  indictment  for  any  felony  committed  oh  board 
any  barge,  boat,  trow,  or  other  vessel  whatever,  employed  or  used  in  canying  or  con* 
▼eyinff  soods,  wares,  and  merchandise,  or  in  which  any  such  goods,  wares,  or  merchan* 
dise  snul  be,  in  or  upon  any  canal^  navigaUe  river,  or  inland  navigation,  in  any  part  of 
the  united  lungdom  of  Great  Britain  and  Ireland,  it  shall  be  sufficient  to  eJlege,  that  such 
felony  was  committed  within  any  county  or  city,  through  any  part  whereof  such  boat, 
bai^e,  trow,  or  other  vessel,  shall  have  passed  in  the  course  of  the  voyage  or  journey 
dunng  which  such  felony  shall  have  been  committed ;  and  in  cases  wherein  the  sides  or 
banks  of  any  navigable  river,  canal,  or  inland  navigation,  or  the  centre  thereof,  shall  con- 
stitute the  boundary  of  any  two  counties  or  cities,  it  shall  be  sufficient  to  allege  that  such 
felony  was  committed  in  either  of  the  said  counties  or  cities  through  which,  or  any  part 
thereof,  such  boat,  barge,  trow,  or  other  vessel  shall  have  passed  in  the  course  of  the 
voyage  or  journey  during  which  such  felony  shall  have  been  committed ;  and  every  such 
felonv  shall  and  may  be  inquired  of^  tried;  and  determined  in  the  countv  or  city  within 
which  the  same  felony  shall  be  so  alleged  to  have  been  committed;  and  all  and  every  per- 
son and  persons,  who  shall  be  convicted  of  any  such  felonv  so  to  be  inquired  of,  tried,  and 
determined  as  aforesaid,  shall  be  subject  and  liable  to  all  such  pains  of  death,  and  other 
pains,  penalties,  and  forfeitures,  as  such  person  or  persons  convicted  of  such  felony  would 
nave  been  subject  and  liable  to  in  case  such  felony  had  been  inquired  of,  tried,  and 
determined  in  the  county  in  which  the  same  felony  was  actually  committed,  with  a 
proviso,  that  nothing  herein  contained  shall  extend  or  be  construed  to  extend  to 
affect  the  jurisdiction  of  the  High  Court  of  Admiralty,  or  of  any  commission  for  the 
trial  of  ofiences  under  the  28  Hen.  8.  c.  15.  —  39.  Challenge:  If  a  man  writes  aletter, 
with  intent  to  provoke  a  challenge,  and  puts  it  into  the  post-office  at  Westminster,  ad- 
dressed to  a  person  within  the  city  of  London  who  receives  it  there,  the  writer  may  be  in- 
dicted in  Middlesex.  S  Campb.  506.  —  40.  Clerk :  See  below,  tit.  *  Embezzlement.'  — 
41 .  Cofupiracy:  Indictment  for  conspiracy  niay  he  laid  where  any  overt-act  has  been  com- 
mitted. 4 East,  164.  — 42.  Corporate  town:  The  38  Geo.  3.  c.  5S.,  provides,  that  where 
an  offence  has  been  committed  within  any  city  or  town  corporate,  except  a  few  places 
which  it  enumerates,  the  bill  of  indictment  may  be  preferred  oefore  the  grand  jury  of  the 
county  adjoining,  at  any  session  of  oyer  and  terminer  or  general  gaol  deiiveiy,  on  the 
prosecutors  entering  into  a  recognizance  to  pay  the  extra  costs  occasioned  by  such  a 
proceeding,  in  case  the  court  shaU  so  direct.  —  43.  Ctutdmk:  Indictment  for  assaulting 
customs  or  excise  officer,  in  executing  his  duty,  may  be  laid  in  any  county.  St.  9  G.  2. 
c.  35.  s.  26.  4  T.  R.  490.  — 44.  Dockyard:  See  below,  tit.  *  Shipping.' —  45.  East 
Indies :  Offences  committed  in  the  East  Indies  may  be  proceeded  against  in  the  K.  B. 
24  Geo.  3.  sess.  2.  c.  25.  s.  64. 78.  81.  5T.R.  607.  —  46.  Embexdement:  A  servant 
receiving  money  in  A.,  and  denying  the  fact  in  B.,  is  indictable  in  B.    3  B.  &  P.  596. 

2  Leach,  974.    4  Taunt.  303.  —  47.  But  persisting  in  his  denial  in  A.,  is  indictable 

there.     East,  P.  C.  Add.  24.  —  48.  Or,  as  it  seems,  either  in  A.  or  B.     Ibid 49. 

England:  England  comprehends  Wales  and  Berwick-upon-Tweed.  St.  20  Geo.  2. 
c.  42.  s.  3..  —  50.  See  mrther  below,  tit.  '  Ireland.'  —  51.  Excise:  See  above,  tit. 
'  CHistoms.'  —  52.  False  vouchers :  A.  abroad,  fraudulently  procuring  false  vouchers  to 
be  delivered  in  Middlesex,  is  indictable  there.  4  East,  164.  —  53.  Felony:  At  com- 
mon law,  the  jury,  in  cases  of  felony,  cannot  take  cognizance  of  facts  done  out  of  the 
county  for  which  they  are  sworn.  2  Hale,  163.  —  54.  Hence  where  a  felony  heg}m  kk 
one  coun^  is  consummated  in  another,  die  felon  cannot,  by  the  common  law,  be  in- 
dicted in  either.  Hale,  651,  652.  Cro.  Car.  488.  Hob.  183.  2  &  3  Edw.  6.  c.  24. 
Staunf.  89.  2  Hale,  163.  6  H.  7. 10.  10  H.  7.  20.  28.  Fltz.  Ind.  23,  1  Hawk.  c.  31. 
fl.  13.  Sed  vide  7  H.  7.  8.  1  Hale,  427.  48  Edw.  3.  17.  —  55.  Where  the  trial  of  a 
new  felony,  done  partly  within,  partlv  without,  the  kingdom,  is  limited  to  the  place 
where  committed,  it  smdl  be  where  the  part  within  the  kingdom  was  done.  1  Hide, 
706.  3  Inst.  80.  —  56  New  felony  may  be  tried  where'  committed,  unless  ex- 
cluded, though  statute  allows  trial  to  be  where  offender  is  apprehended.    Hale,  694. 

3  Inst.  87.  —  57.  Principal  thief  not  clergyable,  taking  goods  m  one  county  of  England 
and  bringing  into  another,  may  be  indicted  in  the  latter  3  W.  &  M*  c.  9.  s.  3.  r-  58. 
But  neiuier  accessaries,  nor  appeals,  nor  larcenies  ousted  of  derey  by  subsequent 
statutes,  are  within  the  act.  1  Haie,  519.  11  Rep  31.  — 59.  Where  goods  felo- 
niously taken  in  England  or  Scotland  are  afterwards  in  the  felon's  possession  in 
any  other  part  ot  the  said  kingdoms,  he  may  be  indicted  in  the  latter  part. 
13  Geo.  3.  c.  31.  s.  4.  44  Geo.  3.  c.  92.  s.  7,  8.  —  60.  The  procurer,  in  one  county, 
of  a  felony,  through  an  innocent  agent  in  another,  is  indictable  in  the  latter. 
1  Leach,  142.  169.  2  East,  P.  C.  1120.  1  Hale,  514.616.  Fost.349.  —  61.  See  ftr- 
ther  below,  tit.  *  High  seas,'  '  Piracy.'  —  62.  Forgery:  In  the  case  of  an  indictment 
for  forging  notes,  it  seems  not  to  be  sufficient .  to  shew  an  uttering  in  the  countv 
.vhcre  the  venue  was  laid,  in  order  to  support  th«  locality  required  for  the  trial. 
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S  East,  p. C.  992.  sN.R.  87.  —  63.  Nor  will  the  finding  a  oij^ed  bill,  upon  a 
prisoner  in  one  county,  bearing  date  at  a  time  when  he  resided  in  another,  8U|>- 
port  an  indictment  laid  in  the  latter.  2  N.  R.  87.  —  64.  Chierjuey:  Guernsey  is 
not  within  the  realm,  though  part  of  the  dominions  of  En^and.  1  Hale,  156. — 
es.  High  seat:  By  st.  28  Hen.  8.  c.  15.,  treasons,  felonies,  robberies,  murders,  and 
confederacies,  committed  in  or  upon  the  seas,  or  in  any  haven,  river,  creek,  or 
place,  where  the  admiral  has,  or  pretends  to  have,  jurisdiction,  shiUl  be  tried 
according  to  the  course  of  common  law,  and  in  such  place  or  counties  as  shall  be 
appointed  by  the  king's  commission.  —  66.  Which  statute,  with  respect  to  treason* 
done  at  sea,  is  not  repealed  by  35  H.  8.  c.  2.  3  Inst.  112.  —  67.  If  K.  B.  or  commisi- 
sioners,  after  taking  indictment  in  one  county  remove  into  another,  the  trial 
must  be  by  jurors  of  the  first.  3  Inst.  11.  1  »nn.  16.  205.  —  68.  Treason  done  in 
Ireland  may  be  tried  in  England.  1  Hale,  155.  3  Inst.  11.  7  Rep.  23.—- 69.  The 
statute  saves  privil^e  of  peerage,  s.  2.  ^-  70.  But  Irish  peers  may  be  tried  in  E^- 
land  for  treason  in  Ireland.  7  St.  Tr.  928.  1  Hale,  195.  Dyer,  ^61.  —  71.  By 
39  Geo.  3.  c.  37.  all  offences  done  on  the  high  seas,  out  of  the  body  of  die  county,  are 
made  subject  to  the  provisions  of  28  H.  8.  c.  15. — 72.  See  farther,  above,  tit  'Abroad,* 
below,  tit.  *  Piracy,*  '  Shipping.'  ^-  73.  Ireland :  Ireland  is  no  part  of  the  realm  of  Eng- 
land. 1  Hale,  155.  3  Inst.  11.  7  Rep.  23.  See  farther,  above,  rit.  '  Hi^ 
seas;'  below,  tit.  'Libel.'  —  74.  Isle  of  Man:  The  isle  of  Man,  though  part 
of  the  dominions,  is  without  the  realm,  of  England.  1  Hale,  156.  ^-  75.  Lar^ 
eeny:  If  a  party  steal  ^oods  in  the  county  of  A.,  and  carry  them  into  the 
county  of  B.,  he  may  be  indicted  of  larcenv  in  the  latter  county.  2  East,  P.  C. 
771,  772.  —  76.  See  farther,  above,  tit.  'Felonies.'  —  77.  Libei:  A.  procuring  B.  to 
publish  a  libel,  is  indictable  wherever  publication  has  been.  7  Ecat,  65.  —  78.  A 
mere  acknowledgment,  by  the  defendant,  in  the  county  in  which  the  venue  is  laid,  of 
the  fact  of  publication,  which,  in  truth,  was  in  another  county,  is  not  sufficient  to  war- 
rant the  trial  in  the  first  county.  7  East,  68.  •—  79.  Nor  is  the  post  mark  on  a  libel- 
lous letter,  of  a  particular  place  within  the  county  where  the  venue  is  laid,  sufficient  evi- 
dence of  the  publication  tnere  by  the  d^endant ;  but  ifit.be  sent  to  the  prosecutor  at 
a  place  without  the  county,  and  yet  actually  received  by  him  within  it,  that  will  be 
sufficient  to  support  the  indictment.  1  Campb.  215,  216.-^80.  If  a  person  in  Ireland^ 
procures  another  to  publish  a  libel  at  Westminster,  he  may  be  indicted  in  Middlesex. 
7  East,  68.  3  Smith,  97.  99.  1  Esp.  C.  63.  6  East,  589,  590.  —  81.  Magaxme:  See 
below,  tit.  '  Shipping.'  —  82.  Mail:  The  offence  of  robbing  the  mail,  may,  if  com^ 
mitted  in  England,  be  prosecuted,  either  in  the  county  where  the  a^eace  was  com- 
mitted, or  tlmt  in  whicn  the  party  was  apprehended ;  and  if  in  Scotland,  either  in  the 
justiciary  court  of  Edinburgh,  or  in  the  court  of  the  circuit  where  the  felony  was  ef> 
fected,  or  the  felon  arrested.  St.  42 Geo.  3.  c.  81.  s.  3.  —  83.  Matter  and  Servant: 
see  above,  tit.  '  Embezzlement.'  —  84.  Mudemeanour :  Indictment  for  misdemeanour, 
compounded  of  facts  in  two  counties,  may  be  laid  in  either.  Hale,  652.  Staunf.  b.  2 
91.  19  E.  3.  Ass.  pL  6.  5  T.  R.  498.  5  H.  7.  3.  2  T.  R.  238.  2  B.  &  P.  381.  — 
85.  Procurer  of  a  misdemeanour  may  be  indicted  where  it  is  committed.  7  East,  55. 
Leach,  169.  4  East,  164.  —  86.  Mitprinon  of  Felony :  Indictment  for  misprision  of  fe- 
lony, compounded  of  acts  in  two  counties,  may  be  laid  in  either.  Hal^  652. — 87> 
Murder:  ^Vhere  one,  struck  or  poisoned  in  one  county,  dies  in  another,  an  indict- 
ment may  be  sued  in  the  latter,  both  against  principals  and  accessaries,  though  access»> 
ries  were  guilty  elsewhere.  2  &  3  Edw.  6.  c.  24.  —  88.  Where  death  ensues  herefirom 
striking  or  poisoning  abroad,  or  abroad  fi*om  striking  or  poisoning  here,  offender  and 
accessaries  may  be  mdicted  where  the  death,  in  the  first  case,  and  the  stroke  or  poi- 
son, in  the  second,  happened.  St.  2  Geo.  2.  c.  21.  —  89.  Persons  vehemently  sus- 
pected b]^  the  privy  council  upon  examination,  of  treason,  mi^rision  of  treason,  or 
murder,  in  or  out  of  the  kine's  dominions,  may  be  indicted  in  any  county  the  king 
may  appoint  by  conunission  of  oyer  and  terminer.  St.  33  Hen.  8.  c.  23. — 90.  Which 
statute  is  repealed  as  to  treason  by  1  &  2  P.  &  M.  c.  10.  s.  8.  1  Hale,  283.  2  Hale, 
164.  3  Inst.  27.  accord.  Staunf.  b.  2.  f.  90.  contra.  —  91.  But  not  as  to  murder. 
1  Hale,  283.  374.  2  Hale,  22.  164.  3  Inst.  27.  8  Mpd.  144.  1  East,  P.  C.  361. 
369s  Vi<^c  recital  of  43  Geo.  3.  c.  1 13.  s.  6.  —  '92.  The  statute  does  not  extend  to 
accessaries.  1  And.  195.  1  East,  P.  C.  369.  —  93.  Thouj^  it  appears  to  have  em- 
braced every  descripdon  of  murder,  whether  committed  within  or  without  the  kin^ 
dom.  1  East,  P.  C.  369.  8  Mod.  144.  ^-  94.  Accessaries  to  murder,  and  principals  m 
manslaughter,  have,  however,  recently  been  included  in  the  same  r^guladon.  St. 
43  Geo.  3.  c  113.  8. 6.  —  95.  Naify:  The  54  Geo.  3.  c.  93.,  an  act  for  j-^uladng  the 

Gyment  of  navy  prize-money,  and  the  transmission  of  accounts  and  payment  of  ba- 
ices  to  Greenwich  Ho^ital,  by  s.  86.  enacts,  that  where  the  offimce  of  taking  a 
fake  oatb,  or  suborning  any  person  so  to  do,  or  any  of  the  oiencea  by  this  aa  made 
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eoghizable  in  any  of  his  majesty's  courts  of  record  in  Great  Britain,  shall  be  committed 
out  of  this  realm,  the  same  may  be  alleged  to  be  committed,  and  may  be  laid,  inquired 
of,  tried,  and  determined  in  any  county  in  England,  in  the  same  manner,  to  all  intents 
and  purposes,  as  if  the  same  had  been  actually  done  or  committed  within  the  body  of 
such    county.  —  96.    Newfoundland:    Capital    offences    committed    in    Newfound- 
land are  triable  in  any  county  in  England.     10  &  1 1  W.  3.  c.  25.  —  97.  Nuisance :  A 
nuisance  in  one  county  to  the  damage  of  another,  is  indictable  in  the  first.    Staunf. 
b.  2.  91.     19  Edw.  5.  Ass.  pi.  6.  —  98.   Or,  by  Hawkins,  in  either.     2  Hawk.   c.  25. 
s.  37.    Vide  2  T,  R.  421.     ."jB.&P,  381.  — 99.  Ojficer :   See  above,  tit.  *  Customs,' 
below,  tit.  'Soldier.'—  100.  Piracy:  By  st,  11  &  12  W.  3.  c.7.,  piracies  and  felonici 
upon  the  sea,  &c.  may  be  inquired  of  in  any  place  at  sea  or  upon  land  in  his  ma- 
jesty's dominions,  appointed  by  the  king's  commission.—  101.  By  st. 4 Geo.  1.  c.  11., 
8  Geo.  1.  c.  24.,  and  2  Geo.  2.  c.  28.,  several  piratical  offences  therein  mentioned,  and 
by  St.  18  Geo.  2.  c.  30.,  certain  acts  of  hostility  done  at  sea,  in  time  of  war,  are  triable 
in  the  admiralty. —  102.  By  1 1  &  12  W.  3.  c.  7.,  accessaries  to  piracy  may  be  inquired 
of  according  to  the*st.  28  Hen.  8.  c.  15. —  103.  Rivert:  By  st.  13  Geo.  3.  c.  84.,  in- 
dictment for  destroying  works  upon  navigable  rivers,  erected  by  authority  of  parlia- 
ment, may  be  laid  in  any  adjacent  county.  — 104.  Sark :  Sark,  though  part  of  the  do- 
minions, IS  not  within  the  realm  of  England.  1  Hale,  156.—  105.  Scotland:  See  above, 
tit.  *  Felony.'  — 106.  Servant:  See  above,  tit.  *  Embezzlement.' —  107.  Shipping:  St. 
lAnn.  St.  2.  c.  9.  s.  4.,  for  preventing  the  destruction  of  ships  by  masters  or  mariners, 
directs,  that  such  offences  committed  on  the  high  seas,  &c,  snail  be  inquired  of,  tried, 
&c.  and  adjudged,  in  such  shires  and  places  of  the  realm,  as  shall  be  limited  by  the 
king's  commission  under  the  ^eat .  seal,  in  such  manner  and  form  as  by  st,  28  H.  8. 
is  directed  for  the  trial  of  pu^tes. — 108.  The  st.  11  Geo.  1.  c.  29.  s.  7.  against  the 
wilful  destroying  of  any  ship  or  vessel,  enacts,   that  if  the  offence  be  committed 
upon  the  high  seas,  it  shall  be  inquired  of  in  such  court,  and  in  such  manner  imd 
form,  as  by  st.  28  H.  8.  is  directed  and  appointed  for  the  inquiring,  &c.  of  felonies 
done  upon  the  high  seas. —  109.  By  st.  12  Geo.  3.  c.  24.  s.  2.,  offenders  burning  or 
destroymg  the  king's  ships,  arsenals,  magazines,  dock-yards,  &c,   out  of  the  r^m, 
may  be  indicted  and  tried  for  the   same,  either  in  any  shire  or  county  within  the 
realm,  or  in  the  island,  country,  or  place,  where  sucn  offence  shall  have  been  ac- 
tually committed.  —  1  lo.    The  st.  33  Geo.  3.  c.  67.,   against  wilfully  setting  fire  to 
any  ship  or  vessel,  directs,  that  if  any  of  the  said  offences  shall  be  committed  upon 
the  high  seas,  the  offender  may  be  tried  at  any  admiralty  session,  &c. —  HI. 
Soldiers :  By  st.  2  &  3  Ann.  c.  20.  s.  35.,  certain  treasons  and  felonies  committed  by 
officers  or  soldiers  out  of  England,  may  be  inquu*ed  of  in  the  K.  B.,  or  before  commis- 
doners  in  any  county  appointed  by  the  king.  — 112.  Stage  Coach :  The  59  Geo.  3.  e.  96., 
an  act  to  facilitate  the  trials  of  felonies  committed  on  stage  coaches  and  stage  wag- 
gons, and  other  such  carriages,  and  of  felonies  committed  on  the  boundaries  of  coun- 
ties ;  reciting  that  felonies  are  frequently  committed  on  staj^  coaches,  stage  waggons, 
stage  carts,  and  other  such  carriages,  employed  in  carrying  and  conveying  goods, 
wares,  and  merchandise,  travelling  on  the  several  highways  in  various  parts  of  the 
united  kingdom,  as  well  by  breaking  open  the  casks  and  packages  containing  such 
goods,  wares,  and  merchandise,  as  in  various  other  ways ;  and  such  felonies  fre<)uently 
remain  undetected  until  the  arrival  of  such  carriages  at  the  place  of  their  destination, 
and  in  consequence  of  such  highways  leading  through  several  counties,  it  can  seldom 
be  known  witnin  what  county  such  felonies  may  have  been  actually  committed ;  and 
offenders  frequently  escape  unpunished  from  defect  of  proof  that  the  felony  with 
which  they  are  charged  was  actually  committed  within  the  countv  in  which  such  of- 
fenders may  be  indicted;  enacts,  that  in  any  indictment  for  any  relony  committed  on 
any  stage  coach,  stage  waggon,  stage  cart,  or  other  such  carriage  whatever,  employed 
or  used  in  carrying  or  conve^ng  goods,  wares,  and  merchandise,  or  in  which  any  such 
goods,  wares,  or  merchandise  shall  be,  in  or  upon  any  hi^way  in  any  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  it  shall  be  sufficient  to  all^  that  such 
felonv  was  committed  witlun  any  county  or  city  through  any  part  whereof  such  stage 
coach,  stage  waogon,  stage  cart,  or  other  such  carriage  shall  have  passed  in  the  course 
of  the  journey  during  which  such  felony  shal]  have  been  committed ;  and  in  all  cases 
where  any  highway  shall  form  the  boundary  of  any  two  counties,  it  shall  be  sufficient 
to  all^,  that  such  felony  committed  as  aforesaid  was  committed  in  either  of  the  said 
counties,  through  which  or  any  part  whereof  such  stage  coach,  stage  waggon,  stage 
cart,  or  other  such  carriage,  shafi  have  passed  in  the  course  of  the  journey  during 
which  such  felony  shall  have  been  committed ;  and  every  such  felony  shall  and  may 
be  inquired  of,  tried,  and  determined,  in  the  county  or  city  within  which  the  same 
felony  shall  be  so  idleged  to  have  been  committed;  and  all  and  every  penon  and 
persons  who  shall  be  convicted  of  any  such  felony  so  to  be  inquired  of,  tried,  and 

determined 
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Soy  by  the  St  1 1  H;  4.  9.  [/)     An  indictment  shall  be  void,  iinkst 
made  by  inquests  of  the  king^s  liege  (g)  people  {h\  returned  (/)  by 

sherifik 


determined  a«  aforesaid  shall  be  subject  and  liable  to  all  such  pains  of  death,  and 
other  pains,  and  penalties,  and  forfeitures,  as  such  person  or  persons  convicted  of  such 
felony  would  have  been  subject  and  liable  to,  in  case  such  felony  had  been  inquired 
*  of,  tried,  and  determined  in  the  coun^  in  which  the  same  felony  was  actually  com- 
mitted.—  113.  Stampi :  Indictment  tor  offences  against  the  stamp-acts,  may  be 
laid  in  the  county  either  where  the  ofience  was  committed  or  vmere  the  party 
was  apprehended.  S3  Geo.  3.  c.  108. —  \\4. ^Treaton :  By  st.  35  Hen.  8.  c.  S., 
all  treasons  or  misprisions  of  treason  beyond  the  realm,  shall  be  determined  be- 
fore the  justices  of  K.  B.  by  men  of  the  county  in  wluch  the  court  sit,  or  else 
before  sudi  commissioners  and  in  such  shire  as  the  king  shall  appoint. — 115.  The 
tt.  1  &  2  P.&  M.  c.  10.  does  not  affect  the  statutes  relating  to  treasons  committed  upon 
the  high  seas,  or  out  of  the  realm.  Fost.  238. —  116.  That  statute  enacts,  that  all  tnals 
for  any  treason  in  England  or  Wales,  shall  be  had  and  used  according  to  common  law 
onlv.  —  1 17.  In  indictments  for  treason  within  the  realm,  one  overt  act  of  treason  must 
be  laid  and  proved  in  the  county  where  the  uidictmeot  is  laid.  1  &  2  P.  &  M.  c  10. 
s.  7.  Dy.  132.  a.  4  St.  Tr.  447,  448.  Kel.  14,  15.  6  St.  Tr.  260.  — 118.  By  stat. 
7  Ann.  c.  21.  s.  5.  Scotchmen  are  triable  before  commissioners  in  any  shire,  stewartiy, 
,  or  county  of  Great  Britain,  as  shall  be  assigned  by  the  crown,  for  all  treasons  and 
mbprisionsof  treasons,  committed  out  of  the  realm  of  Great  Britain. —  119.  Trea- 
sonable offences  against  37  Geo,  3.  c.  70.  may,  bv  that  statute,  be  tried  in  any  county. 
—  120.  Intercept^  letters  are  received'  in  evidence  as  overt  acts  of  treason  in  the 
county  where  tnev  were  written.  2  Canipb.  507.  4  St.Tr.  409.  Fost.  218.  6T.Tt 
527.^121.  See*  farther,  above,  tit.  '  High  seas.' —  122.  TurnpikcM:  Indictment  for 
destroying  turnpikes,  or  works  upon  navigable  rivers,  erected  by  authority  of  par- 
liament, may,  by  st.  8  Geo.  2.  c.  20.,  and  13  Geo.  3.  c.  84.,  be  laid  in  any  adjacent 
county. — 123.  Walet:  At  common  law,  no  offence  committed  in  Wales  could  be 
tried  m  England,  and  was  only  inauirable  before  justices  or  commissioners  asskned 
by  the  king  in  the  county  of  Wales,  where  the  offence  was  committed.  1  nale, 
156.*— 124.  But  now,  bv  26  Hen.  6.  c.  6.,  confirmed  by  34  &  3S  Hen«  8.  c.  26.,. 
treasons  and  felonies  in  Wales,  within  any  lordship  marcher,  may  be  tried  in  the 
next  adjacent  English  county. —  125.  Which  statute  is  not  confined  to  the  lord- 
ship's marchers.  Str.  S33.  8  Mod.  134.  4  Com.  303.  —  126.  And  it  extends  to  all 
felonies  subsequently  created.  3  Campb.  78.  1  Leach,  109. — 127.  But  so  far  ay  re» 
spects  treason,  is  repealed  by  1  &  2  P.  &  M.  c.  10. —  128.  Salop,  not  Cheshire,  is  the 
next  English  county  to  Anglesea.  Leach,  125.  8  Mod,  136.  Hale,  156.  1  Hawk, 
c.  31.  s.  14. — 129.  Wreck:  Indictment  under  26  Greo.  2.  c.  19.,  for  plundering  a 
wreck,  may,  by  that  statute,  be  tried  in  the  next  adjacent  county.  — 130.  So,  by 
the  same  statute,  in^ctment  for  plundering  wrecks  in  Wales,  may  be  tried  in  the 
next  English  county. 

(f )  In  case  of  indictment  at  the  assizes  for  offences  within  the  county  of  a  dty  or 
town  corporate,  the  prosecutor  must,  ten  days  before  the  holdins  of  the  sessions,  give 
notice  in  writing  as  well  to  the  defendant,  as  to  the  witnesses  who  nave  been  bound  over» 
or,  if  they  cannot  be  found,  the  notice  must  be  left  at  their  residence.  38  Geo.  5.  c  52. 
1. 5,  6.  - 
(/)  Afiirmmg  the  common  law.  4 

{tt)  1.  An  tJien  therefore  cannot  serve.  3  Inst.  32.  Poph.  202.  W.  Jones,  198, 199. 
2  Hale,  155.  2  Hawk.  c.  25.  s.  16.  Willes,  667.  —  2.  rior  is  it  necessar}',  that  any 
part  of  a  grand  jury,  finding  a  bill  against  an  aUen,  should  themselves  be  aliens.  2  Hawk, 
c.  43.  s.  36, 

(A)  1.  It  seems  that  they  must  he  freeholders,  4  Com.  302.  2  Hale,  155.  Bac. 
Abr.  Juries,  (A).  Bum's  Just.  Jurors,  I.  Williams's  Just.  Juries,  I.  Vide  2  Hawk,  c  25. 
s.  19.  21.  2  Woodes.  557.  1  Chit.  C.  L.  308.  —  2.  And  in  Lancaster  they  must  have 
SL  per  annum.  St.  33  Hen.  6.  c.  2.  —  3.  In  Yorkshire  80/.  per  annum,  fireehold  or  copy- 
hold. St.  7  &  8  W.  3.  c.  32.  s.  8.  —  4.  But  in  other  counties,  the  amount  of  their 
freehold  is  not  settled.  2  Hale's  P.  C.  155. —  5.  However,  they  are  usuaHy  gentle-s 
men  of  the  best  figure  in  the  county.    4  Com.  302. 

(i)  1.  Upon  a  precepty  other  in  name  of  the  king,  or  of  two  or  more  justices,  <firected 
to  tne  rctuminc  officer.  I  Chit.  C.L.  310.  —  2.  And  summons  thereon  bv  him,  his 
officer,  or  lawful  deputy,  at  least  six  days  before-hand ;  except  in  Wales,  when  e^t; 
and  in  the  counties  palatine,  when  fourteen  days'  notice  is  recniisite.  7  &  8  W.  5.  c  S^ 
i.  5.    9  Geo«  2.  c.  25.  s.  9, 10.     Bum's  J.  Jurors,  UI.  —  3.  The  officer,  where  the  scr- 
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sheriiFs  or  bailiflk  of  franchises,  without  nomination  of  any  (Ar):  of  which 

inquests 

vice  is  personal^  shewing  the  warrant  under  the  seal  of  office;  or  if  the  juror  be  absent, 
then  leaving  notice  in  writing,  at  his  dwellins  house  with  some  inmate,  under  the 
officer's  hand.    Ibid.     1  Chit.  C.  L.  311.  —  4.  Notwithstanding  the  precept  generally 

Jpediies  only  twenty-four,  the  sheriff  usually  returns  forty-eight.  2  Hale,  263.   Bum's 
ust.  Jurors,  III.  —  5.  The  practice,  however,  varies,  in  some  decree,  in  particular 
counties.    Thus,  in  Middlesex,  in  ever^  term,  there  are  two  grand  juries  summoned 
and  sworn  before  the  senior  of  the  puisne  judges,  on  sonK  da^  fixed  by  such  judge  in 
the  early  part  of  the  term ;  who,  after  receiving  their  charge  from  such  judge,  adjourn 
to  the  grand  jury  room,  and  then  appoint  subsequent  days  of  meeting ;  and  precepts 
are  issued  from  the  crown-office  to  tne  constables  in  the  different  districts,  to  make 
returns  of  all  nuisances,  &c.  which,  on  their  return,  are  considered  as  presentments, 
and  are  prosecuted  as  indictments  or  presentments.    The  two  juries  appoint  separate 
days  for  receiving  the  constables'  returns.    The  jury  who  requure  the  presentments  of 
constables  for  the  more  remote  parts  of  the  county  assemble  at  the  grand  jury  room,  to 
find  indictments  on  the  last  oay  but  two  of  the  term ;  and  the  jury  actmg  for  the 
metropolis  and  the  adjacent  parts,  in  the  like  respect,  assemble  at  the  like  place,  for  the 
same  purpose,  on  the  last  day  but  one  of  the  term ;  and  after  returning  their  respective 
presentments  and  indictments,  the  jurors  are  dbchai^ged.     1  Chit.  C.'L.  310,  311. — 
C.  In  SufR>lk  also,  there  are  two  grand  juries  chosen.     Ibid.    Bac  Abr.  Juries,  A. 
S  Lit.  Reg.  156.    2  Hale's  P.  C.  26.  154. —  7.  But  in  Yorkshire,  only  one  pand  of 
forty*eisht  fireeholders  and  copyholders  can  be  returned  to  serve  at  the  assizes ;  and  at 
the  sessions,  only  forty  can  be  returned  on  the  panel.    7  &  8  W.  3.  c.  32.  s.  8.    Bum's 
Just.  Jurors,  III. —  8.  A  erand  jury  charged  and  sworn  usually  serves  the  whole  of  the 
assize  or  sessions.    2  Hale's  P.  C.  156.    Williams's  Just.  Junes,  I.     l  Chit.  C.  L.  314. 
—  9.  But  the  court  may  change  them ;  and  usually  do  so,  firtty  when,  before  the  end 
of  the  sessions,  the  grand  jury  having  brought  in  ail  their  bills,  are  discharged  by  the 
court,  and,  after  that  discharge,  either  some  new  offence  is  committed,  and  the  party 
taken  and  brotight  into  gaol ;  or,  when  after  the  discharge  of  the  grand  inquest,  some 
offender  is  taken  and  brought  in  before  the  end  of  the  session.  Ibid. —  10.  Or,  tecondfy, 
when  inquiry  is  to  be  made  under  the  statute  of  3  Hen.  7.  c.  1.,  of  the  concealment  of 
a  former  inquest,  which  provision,  though  it  expressly  mentions  justices  of  the  peace, 
extends  to  Uie  King's  Bench,  and  the  sessions  of  oyer  and  terminer,  for  the  latter  are 
holden  by  virtue  of  a  commission  of  the  peace,  as  well  as  by  their  higher  authorities. 
Ibid. — 11.  In  the  first  case,  an  adjournment  de  die  in  diem  must  be  recorded ;  since  as 
the  sessions  are  in  law  only  the  first  day,  the  trial  will  otherwise  appear  to  have  taken 
place  before  the  o£fence  was  committed.    W.  Jones,  420.     1  Barnard.  328.    2  Hale, 
24.  156.    Williams's  Just.  Juries,  I.     1  Chit.  315. —  12.  And  the  same  remark  holds 
good,  should  it  appear  upon  a  record,  that  the  grand  inquest  returned  their  finding  after 
the  first  day  of  the  sessions,  without  an  entry  of  adjournment.    Ibid. 

(k)  1.  With  respect  to  the  swearing,  charging,  and  proceedings  of  the  grand  jury,  as 
well  at  the  assizes  as  at  the  sessions :  at  the  atsizet,  on  the  judges  coming  into  court, 
the  crier  proclaims  silence,  while  the  commissions  are  read,  wnich  they  then  are  by  the 
clerk  of  tne  assize,  or  of  the  arraigns.    The  crier  then  requires  the  sheriff  to  return  the 
precepts  and  writs  of  assize  and  nut  prius  ;  who,  if  absent,  is  fineable.    The  nonuna 
numiitrorum  are  then  called  over  by  the  clerk  of  assize ;  and  then  the  crier  calls  in 
the  grand  jury  by  their  names  and  additions ;  and,  upon  any  default  on  the  second 
calling,  declares,  that  the  defaulter  will  lose  one  hundred  shillings  in  issue.    They  are 
then  sworn,  by  the  marshal  or  crier,  three  at  a  time,  with  their  hands  upon  the  Gospel, 
excq>t  the  foreman,  who  is  sworn  by  himself.    Silence  is  then  proclaimed  by  the  cner, 
whilst  the  kine's  proclamation  against  proianeness  and  immorality  is  openlv  read ;  and 
then  a^n,  whilst  the  judge  charges  the  grand  jury.    The  chaijge  bem^  nnished,  pro- 
clamations are  made  for  justices,  coroners,  &c.  to  ddiver  inquisitions  and  recognizances 
tiJien  by  them.    The  recognizances  to  prosecute  and  give  evidence  are  then  called, 
that  the  bills  may  be  prepared  for  presenting;  which  being  ready,  the  prosecutors  and 
witnesses  are  called,  sworn,  and  sent  before  the  gr&nd  jury,  who  redre  to  proceed 
with  their  duties.    1  Chit.  C.  L.  313,  314.    Cro.  C  C.  6,  7.  479,  480,  481,  482.    Dick. 
Sess.  106,  107.  115,  116,    4  Com.  303.    Bum's  Just.  Sess.    8  T.  R.  615.  —  2.  At  the 
getnom,  the  court  bein^  assembled  before  twelve  o'clock  at  noon,  the  sessions  are  pro- 
claimed by  the  court  bailiff    Whereupon,  after  commission  of  the  i)eace  read,  the  grand 
jury  are  called  f  and  then  sworn  as  already  mentioned.    The  chairman  of  the  sessions 
then  charees  them ;  the  recognizance  of  prosecutors  and  witnesses  are  then  called  and 
|>r6ceeded  on  as  at  the  assizes ;  though,  in  cases  of  difficultjr,  vindictiveness,  or  par- 
tiality, the  evidence  may  be  heard  in  court,  to  assist  the  jury  m  discliargin^  their  duties, 
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inquests  none  shall  be  outlawed  (/),  or  (m)  fled  to  sanctuary  for  treason, 
or  felony.  (») 

So,  if  any  one  was  outlawed,  or  returned  (o)  at  the  nomination  of 
the  party,  &c.  (p)  the  whole  indictment  willbe  avoided,  though  twenty 
others  were  upon  the  same  inquest.     H.  P.  C,  202,  (q) 

And  therefore^  an  indictment,  which  does  not  appear  to  be  before 
twelve  (r)  probos  Sf  legates  homines  in  the  same  county  (5),  shall  be 
quashed.     R.  2  Rol.  82. 

The  indorsement  upon  the  indictment  {t)  made  by  the  jury  is  part  of 
the  indictment     R.  Yel.  99.  {u) 

And 


1  Chit.  C.  L.  312.  Dalt.  Just.  185.  s.  9.  Burn's  Just.  Sessions.  Dick.  Sessions. 
3  Harg.  St.  Tr.  417.  4  Com.  303.  n.  2  Hale,  159,  160.  2  Hawk,  c  25.  «.  145.  n. 
Jac.  L.  D.  Grand  Jury. 

(/)  Outlawry  in  a  civil  action  disqualifies.  2  Hale.  Sed  vide  2  Hawk.  c.  25. 
s.  18. 

{m\  Attainted  of  treason,  or  felony,  or  convicted  of  any  species  of  the  ciimen  fdn, 
whicn  renders  infamous ;  for  such  men  are  disqualified. 

(fi^  1.  Or  under  21.  St.  7  &  8  W.  3.  c.  32.  s.  4.  —  2.  And  ma^trates  at  ses^oni, 
and  justices  of  gaol  delivery  at  assizes,  may  reform  a  panel  by  inserting  proper,  in  the 
room  of  improper,  persons  returned.    St.  3  Hen.  8.  c.  12.    2  Hawk.  c.  25.  8.32. 

(o)  If  any  person  not  returned  procure  his  name  to  be  read  among  those  who  are 
returned,  and  is,  in  consequence,  sworn,  he  may  be  indicted  for  a  contempt  of  the 
statute.  11  Hen.  4.  c.  9.  12  Rep.  99.  3  Inst.  zz.  Bac  Abr.  Juries,  (A).  2  Hawk. 
c.  25.  s.  24.     1  Chit.  C.  L.  31 1. 

{p)  1.  He  may  be  challenged  before  bill  presented.  .  2  Hawk.  c.  25.  s.  16.^2.  Or 
after  bill  found,  the  fact  may,  before  issue  joined,  be  pleaded  in  avoidance ;  with  an 
answer  over  to  the  felony.  2  Hale,  155.  3  Inst.  34.  Cro.  Car.  134.  147.  2  HawL 
c  25.  s.  18.  26.  29,  30.  —  3.  But,  after  that  event,  it  seems  questionable  whether  any 
advantage  can  be  had  of  the  error.  3  Inst.  34.  2  Hawk,  c  25.  s.  27.  —  4.  Unless, 
indeed,  it  can  be  verified  by  the  records  of  the  court,  wherein  the  indictment  is 
depending;  In  which  case,  any  one  may,  as  amicus  curice^  inform  the  court  of  the  ob- 
jection.   Ibid.     1  Chit.  C.  L.  308. 

(o)  1.  St.  1 1  Hen.  4.  c.  9. — 2.  And  an  outlawry  upon  sych  a  finding  may  be  reversed. 
U  Hen.  4.  pi.  21.    3  Inst.  32.     12  Rep.  99.     2  Hawk.  c.  25.  s.  18.  28.  33, 

(r)  1.  The  grand  jury  must  be  twelve  in  number  at  the  least;  the  concurrence  of 
so  many  being  necessary  to  put  the  defendant  upon  his  trial.  Cro.  Eliz.  654.  —  2.  But 
the  number  must  not  exceed  twenty-three;  since  otherwise  there  might  be  an  equal 
division,  or  two  fiill  juries  might  difier  in  opinion.  2  Burr.  1088.  —  3. '  ExeatU  semoret 
duodecim  thani^  etprafectui  cum  eit,  etjurent  super  sanctuarium  quod  eis  in  mamu  datur, 
quod  nolent,  uUum  innocentem  accusare,  nee  aliquem  nojcium  celare*  Wilk.  L.L.  AngL. 
Sax.  117:  temp.  Ethelred.  4  Com.  302.  —r  4.  In  the  time  of  Kin£  Richard  1.,  accord- 
ing to  Hovenden,  the  process  of  electing  the  grand  jury,  ordsdned  by  that  prince,  was 
as  foUpws :  four  knishts  were  to  be  taken  from  the  county  at  lai^e,  who  chose  two 
more  out  of  every  hundred ;  which  two  associated  to  themselves  ten  other  principal 
freemen,  and  those  twelve  were  to  answer  concerning  all  particulars  ^elating  to  their 
own  district.    4  Com.  302. 

(«)  2  Inst.  32,  33,  34.  2  Hawk.  c.  25.  s.  16.  Bac.  Abr.  Juries,  (A),  (E)  4.  S  Hale, 
162.     4  Com.  303. 

{t)  Previous  to  presentmg  the  bill  of  indictment  to  the  grand  jury,  it  must  be 
engrossed  on  parchment.    1  Chit.  C.  L.  316. 

{u)  1.  That  is,  the  indorsement  of  *  a  true  bill'  coupled  with  the  indictment,  forms 
a  complete  accusation.  —  2.  When  the  grand  jury  have  heard  the  evidence,  if  they 
think  the  proofs  insufficient,  they  used  formerly  to  indorse  on  the  back  of  the  Inll 
*  ignoramuSf  or  we  know  nothing  of  it ;  intimating,  that  though  the  facts  might  po^ 
timy  be  true,  that  truth  did  not  appear  to  them. ,  But  now  they  assert  in  Cneliui,  more 
absolutely,  '  not  a  true  bill ;'  or,  which  is  the  better  way,  *  not  fpund ;  and  then 
the  party  is  discharged  without  farther  answer.  4  Com.  305.  —  3.  If  they  are  satisfied 
of  the  truth  of  the  accusation,  they  then  indorse  upon  it  *  a  true  bill ;'  antiently  *  biUsi 
vera*  The  indictment  is  then  sud  to  be  founds  and  the  party  stands  indicted.  4  Com. 
306.  —  4.  And  the  indictment,  when  so  found,  is  publicly  delivered  into  court.    Ibi4 

—  S.  In 


What  $kall  he.  4Q5 

And  if  the  jury  find  biUa  vera  for  part,  and  ignoramus  for  other  part, 
it  is  void ;  for  they  ought  to  find  the  whole,  or  nothing.  ( j)  R.  YeL  99. 
1  SiA414.(y) 

So,  if  they  find  it  conditionally :  as,  si  messuagium  sit  in  possessione 
domini  regiSi  tunc  hiUa  vera.     R.  YeL  15.  (z) 

Or,  quaestbiUa  vera^  without  saying  expressly  quod  est.  2  Mod.  Ca. 
296. 

So  upon  an  indictment  for  murder  against  A.  and  B.  if  they  find  billa 


-—  5.  In  the  case  of  a  bill  not  found,  or  defective,  another  may  be  sent  to  the  same  or 
a  d^erent  grand  jury.  4  Com.  505.  Bac.  Abr.  Indictm.  (D).  2  Woodes.  SSB^  S56, 
1  Chit  C.  L.  535.  —  6.  And  thus,  after  the  finding  of  a  bill  for  murder,  when  the  &cts 
amount  to  petit  treason,  the  crown  may  procure  the  indictment  to  be  quashed,  and 
prefer  another  for  the  petit  treason.    Fost.  104. 106. 

(jr)  This  rule,  however,  does  not  extend  to  the  finding  of  different  counts;  for  as 
each  count  contains  a  distinct  chaige,  the  jury  may  return  a  true  bill  upon  one  of  them 
only,  and  the  finding  will  be  as  valid  as  if  no  other  had  ever  been  inserted.  Cowp.  595. 
S  Hawk.  c.  25.  s.  2. 

(y)  1.  Which  means,  that  they  cannot  divide  an  entire  count,  by  finding  it  true  for 
part  only.  —  2.  Since,  where  a  bill  contains  more  counts  than  one,  it  may  be  found 
for  some  and  rejected  as  to  others.  Cowp.  525.  —  5.  Hence,  the  use  of  several 
counts,  descriptive  of  the  same  identical  offence,  but  so  diversified  as  to  meet  a  con- 
tingent variation  in  the  proofi.  —  4.  Thus,  in  burglary,  it  is  usual,  where  such  contin- 
gency is  apprehended,  to  diversify  the  intent  of  the  breaking ;  charfling  it,  for  example, 
to  have  been  in  one  count,  to  steal  A.  B.*s  property,  in  another  C.D.'s.  2  East.  P.  C. 
515.  —  5.  So  a  count  for  stealing  at  common  law  is  usually  subjoined  to  a  tount  upon 
St.  59  Greo.  5.  85.,  for  embezzlement.  2  Leach.  1105.  *-  6.  Thus  it  is  with  the  grand 
jury ;  the  petit  jury,  however,  may  convict  upon  one  branch  of  the  same  count,  and 
acquit  upon  another ;  and  may,  therefore,  upon  a  count  for  *  composing,  printing,  and 
publishii^  a  libel,  convict  for  the  publication  only.  2  Campb.  584.  6^6,  Vide  etiam 
1  Leach,  88.  2Leach,7ll.  2  Hale,  502.  2  East,  P:  C.  515,  516.^7.  So  they  may 
convict  of  an  inferior  d^ee  of  guilt,  included  by  a  greater  charge ;  and  may,  there* 
fore,  convict  for  manslaughter,  on  a  charge  of  murder.  1  Hale,  449.  2  Hale,  502.  — 
8.  For  manslaughter  or  for  murder,  on  one  of  petit  treason.  Fost.  528.  2  Hale,  184. 502. 
8  Hawk.  c.  47.  s.  6.  —  9.  For  manslaughter  at  common  law,  on  a  chai^  of  stabbing 
contra  formam  MUUutL  2  Hale  502.  2  Hawk.  c.  47.  s.  6.  — 10.  For  larceny,  on  one 
of  hignway  robbery.  1  Hale,  554,  5ZS,  2  East,  P.  C.  756.  784. —  11.  For  larceny, 
on  one  for  stealing  in  a  dwelling-house  and  putting  in  fear.  2  Leach,  671.  —  12.  For 
stealing  generally,  on  one  of  privately  steding  from  the  person,  l  Leach.  475.  2  Hale, 
805.  2  Hawk.  c.  47.  s.  6.  —  1 5.  For  stealing  generally,  on  one  of  bujvlariously  break- 
ing in  and  stealing.  2  Leach,  711.  2  East,  P.  C.  515,  516.  — 14.  For  stealing  to 
a  smaller  value  than  laid.  2  Hale,  502.  2  Hawk.  c.  47.  s.  6 —  15.  Which  liberty, 
however,  of  convicting  of  an  inferior  d^g^  of  guilt  is  thus  far  limited,  that  a  felomr 
cannot  be  modified  into  a  misdemeanor,  since  thereby  the  defendant  loses  the  benrat 
of  a  copy  of  the  indictitient,  defending  by  counsel,  and  a  special  jury.  2  Hale,  172. 
CaUL  597.  1  Leach.  14.  702.  2  Str.  1155.  Vide  Cro.  Jac.  497.  KeL  29.  2  East, 
P.  C.  757.  778.  — 16.  Nor  can  one  defendant  be  convicted  of  a  trespass,  chaned  as  a 
felony  against  himself  and  his  guilty  companion.  2  Hawk.  c.  47.  s.  8.  — 17.  §o  in  an 
indictment  for  burglary,  as  a  mere  breaking  is  not  sufficient  to  complete  the  offence, 
but  a  felonious  intent  is  necessary,  if  the  intent  charged  be  not  proved,'the  jury  cannot 
find  any  part  of  the  accusation.  2  Leach,  7.02.  2  East,  P.  C.  702.  1  Chit  C.  L.  252. 
—  18.  So  where  the  jury  find  a  verdict  generally  against  the  defendant,  on  a  count 
for  an  assanlt,  false  imprisonment,  and  rescue,  which  is  bad  in  part,  because  it  is  not 
soffictendy  stated  that  the  arrest  was  lawful,  the  court  cannot  give  judgment  at  for 
a  common  assault  and  false  imprisonment.  5  East,  504.  1  Chit.  C.  L.  252.  — 19.  So 
also,  if  on  an  indictment  for  highway  robbery,  the  jury  find  a  special  verdict,  raising  a 
doabt  only,  whether  the  prisoner  was  cuilty  of  robbery  though  they  find  the  taking,  yet 
the  court  will  not  give  judgment,  as  foKa  larceny,  but  wiU  direct  a  new  indictment  to 
be  preferred  for  the  mmor  ofeice,  in  case  the  higher  offence  should  not  have  been 
completed.  Comyn's  Rep.  481.  R.  T.  H.  1 15.  2  East,  P.  C.  708.  n.  784.  l  Chit. 
C.  L.  252. 

(s)  2  HawL  e.  25.  s.  2. 

vera 
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vera  quoad  ^.,  and  quoad  B.  only  {a)  manslaughter  (b).  R.  1  Rol. 
407.  (c) 

So,  if  upon  an  indictment  for  murder,  they  find  billa  vera  se  defen- 
dendo.    R.  2  Roll.  52.  (rf) 

If  upon  an  indictment  for  a  libel,  they  find  quoad  the  words  biUa 
vera,  sed  utrum  malH^ose  et  seditiose  ignoramus,     R.  1  Leo.  286.  (<•) 

But  finding  {/)  quoad  separates  prasentes  sunt  btUa  verce  is  well ;  for 
that  extends  to  all.     R.  1  Sal.  376.  {g) 

(B)  l^regentnient,  Uibat. 

A  presentment  is,  when  the  jury  present  an  offence  to  the  court, 
without  an  indictment  delivered  to  them.     2  Inst.  739.  (A)     - 

And  therefore,  every  indictment  contains  a  presentment,  but  not 
i  contra.     2  Inst  739.  (0 

As,  if  a  presentment  b«  foimd  by  a  subsequent  jury,  quodpradici* 
indictamentum  est  biUa  vera,  it  shall  be  quashed ;  for  it  is  no  indictment 
till  the  finding.     R.  I  Sal.«376.  {Jc) 

(C)  CCfirti 

(a)  In  this  case  it  has  been  said,  that  though  the  jury  are  assured  that  the  crime  is 
only  manslaughter,  still  they  should  find  the  bill,  that  is,  for  murder,  since  then  the  de- 
fendant will  have  the  advantage  of  an  acquittal,  and  be  safe  from  future  molestation^ 
9  Hale,  158.    Bac.  Abr.  Indict.  (D).    Sed  quaere. 

(6)  But  an  indictment  against  several  may  be  found  against  one  or  more^  and  re- 
jected as  to  the  rest.     1  Chit.  C.  L.  323. 

(c)  1.  It  has  been  said,  that  if  a  grand  jury  find  a  bill  for  manslaughter,  on  an  in- 
dictment for  murder,  the  words  '  of  malice  aforethought,*  ai)d  '  did  murder,'  may 
be  struck  out,  and  the  indictment  amended  by  reducing  it  to  a  mere  accusation  of  the 
inferior  offence,  in  the  presence  of  the  yary,  2  Hale,  162.  Bac.  Abr.  Indict.  (D). — 
2.  This,  however,  seems  questionable ;  and  it  is  agreed  to  be  the  safer  course  to  prefer 
a  fresh  indictment  for  manslaughter ;  and  so,  where  the  bill  is  originally  for  burglary, 
to  prefer  an  indictment  for  th^,  which  is,  in  substance,  included.  2  Hal^  1 62.  Bac 
Abr.  Indictm.(D). 

((^)  3  Bulst.  206.  1  Sid.  230.  Cowp.395.  2  Hale,  158.  2  Hawk.  c.  25.  8.  9.  C.C.C. 
32.    Bum's  Just.  Indictm.  VII. 

(e)  2  Hawk.  c.  25.  s.  2. 

(/)  Where  there  are  several  returned  at  the  same  time. 

(^)  1.  The  jury  having  indorsed  and  brought  into  court  the  several  bills,  the  clerk  of 
assize,  at  the  assizes,  and  of  the  peace,  at  sessions,  calls  over  the  jury,  and  asking 
them  whether  they  have  aereed  upon  any  bills,  bids  them  present  them  to  the  court. 
Whereupon  the  foreman  hands  tne  indictments  to  the  said  clerk,  who  asks  them  if 
,  they  agree  that  the  Court  shall  amend  matter  of  form,  not  altering  matter  of  nib- 
stance ;  to  which  they  assent.    The  clerk  then  reads  over  the  flames  of  ofieoden  and 
offences  with  the  finding ;  an(l  usually,  though  it  be  not  absolutely  necessary,  files  the 
bill.  And  at  the  close  of  the  assize  or  sessions,  prisoners,  against  whom  no  bills  are  found, 
are  discharged  by  proclamation,      l  Chit.  C. L.  324.     4  Com.  306.      Cro.  C.  C.  7,  8. 
Dick.  Sessions,  158.    4  Hargr.  St.  Tr.  745.—-  2.  The  reason  for  asking  the  jurors  per- 
mission to  amend  in  form,  is,  that  the  Court  have  no  authority  to  change  tne  form  of 
the  accusation  without  the  consent  of  the  accusers.    C.  T.  H.  203.    Str.  1026. 

(A)  1.  A  presentment,  jsroper/y  speaking,  is  the  notice  taken  by  the  grand  jury,  of 
any  offence,  from  their  own  knowledge  or  observation,  without  an^  bill  of  indictment 
laid  before  them  at  the  suit  of  the  king.  4  Com.  301.  Lamb.  Eirenarch.  L  4.  c  5. 
—  2.  Upon  such  presentment  the  officer  of  thd  court  must  afterwards  frame  an  in- 
dictment, before  the  party  can  be  put  to  answer  it.    2  Inst.  793. 

(i)  A  presentment  generally  taxen,  is  a  very  comprehensive  tenn ;  indading  not 
only  presentments  properly  so  called,  but  also  hiquisitions  of  office,  and  indictments  hj 
a  grand  Jury.    4  Com.  301.    2  Hawk.  c.  25.  s.  1. 
•   {k)  (oa)  Inqitmtum^what. 

1.  When  the  accusation  u  found  by  a  jury  spedally  returned  to  inquire  coDeennBg 

.  the 
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(C)  Wibtn  xittmaxy>. 

An  accusation  for  treason,  felony,  oi*  other  offence,  generally  (/) 
ought  to  be  [m)  by  indictment,  or  presentment     2  Inst.  46. 

But  at  common  law,  if  any  was  taken  for  larceny  in  the  manner  (n), 
and  brought  presently  into  court,  he  might  be  arraigned  {p)  without  in- 
dictment ;  and  such  Was  the  custom  of  infang^heqf  in  some  manors. 
H.  P.  a  198.(7?) 

So  in  trespass,  {q)  if  a  verdict  finds^  that  the  defendant  stole  the 
goods,  he  may  be  put  to  answer,  without  othet  indictment  H.  P. 
C.  199. 

If  an  approver  charge  B.  and  afterwards  waive  his  charge,  the  king 
may  proceed  against  B.  thereupon,  without  indictment     Sho.  109.  (r) 

the  particular  offence,  it  is  termed  an  inquisition;  as  where  a  person  is  found  guilty  of 
the  death  of  another,  upon  an  inquisition  before  the  coroner  on  his  view.  Staric.  is. 
2  Hawk.  c.  25.  s.  6.  —  2.  Some  of  these  are  in  themselves  convictions,  and  cannot 
afterwards  be  traversed  or  denied ;  and  therefore  the  inquest  or  jury  ought  to  hear  all 
that  can  be  allied  on  both  sides.  Of  this  nature  are  all  inquisitions  o£foio  de  te; 
of  flight  in  persons  accused  of  felony ;  of  deodands,  and  the  like ;  and  presentments 
of  petty  offences  in  the  sheriff's  toum  or  court  leet,  whereupon  the  presiding  officer 
may  <et  a  fine.  4  Com.  30l . — 3.  Other  inquisitions  may  be  afterwards  traversed  and 
examined  ]  as  particularly  the  coroner's  inquisition  of  the  death  of  a  man,  when  it 
finds  any  one  guilty  of  homicide;  for  in  such  cases  the  offender  so  presented  must  be 
arraigned  upon  the  inquisition,  and  may  dispute  the  truth  of  it;  which  brings  it  to  a 
Jcind  of  indictment.    4  Com.  302. 

(/)  1.  Previous  to  the  st.  1  HeB.4.c.  14.,  appeals  in  parliament,  by  particular  in- 
dividuals, especially  of  treason,  and  in  Richard  IL's  reign,  seem  to  have  been  frequent, 
2  Hale,  c.  50. — 2.  But  are  now  by  that  statute  taken  entirely  away.    2  Hale,  c.  20. 

2  St  Tr.  550.  —  3.  Though  impeachments  by  the  house  of  commons  in  the  lords' 
house,  are  not  within  it  2  Hale,  e.  20.  -^  4.  In  the  case  of  commoners,  however,  such 
impeachments  are  now  in  practice  confined  to  misdemeanours.  8  Grey's  Deb.  332. 
SelcL  Jud.  Pari.    Pari.  Hist.  Temp.  Rich  2.    3  Bac.  Abr.  5A6, 

(vi)  That  is,  by  the  rule  at  common  law.  Offences  created  by  statute  can  sometimes 
be  prosecuted  in  some  other  form  only.  Thus  the  proceeding  against  a  spiritual  per- 
son for  occuping  lands  contrary  to  21  Hen.  8.  c.  13.  must  be  by  action  or  information. 

1  Burr.  543. 

(fi)   *  With  the  mainour,'  that  is,  with  the  thing  stolen  upon  him,  tn  munfi. 

3  Com.  307. 

(•)  By  the  Danish  law^  he  mij^ht  be  taken  and  hanged  upon  Uie  spot,  without  accus- 
ation or  trial,    Stiernh.  de  Jure  Sueon.  1. 3.  c.  5.    4  Com.  308. 

(p)  1.  This  proceeding  was  wholly  taken  away  bv  st  25  £dw.  3.  c.  4.;  28  £dw.  3. 
c.  3. ;  42  £dw.  3.  c  3.  2  Hale,  c.  20.  —  2.  Thougn  in  Scotland  a  similar  process  re- 
mains to  this  day.    Kaimes,  1. 531.    4  Com.  308. 

(jf)  1 .  Put  exempU  graliA,  —  2.  So  where  in  an  action  for  words  imputing  felony, 
the  defendant  justifies  that  the  words  are  true,  and  the  jurv  find  a  verdict  for  the  de- 
fendant —  3.  cut*  according  to  Serjeant  Hawkins,  unless  the  court,  in  which  such  a 
verdict  is  returned,  has  jurisdiction  over  the  crime  itself,  such  a  verdict  seems  to  be  of 
little  force.  2  Hawk.  c.  55.  s.  6.  Stark,  xiv.  4  T.  R.  493.  —  4.  But  a  jury  finding 
A.  guilty  on  the  trial  of  an  indictment  against  B.,  will  not  amount  to  an  indic^ent 
against  B.,  because  the  finding  of  one  man  guilty  on  the  trial  of  another  is  extrajudicial. 

2  Hawk.  c.  25.  s.  6.  —  5.  Though  if  on  a  declaration  in  the  kiqg*s  Bench  a^nst  A. 
for  having  been  guilty  of  a  misdemeanour  timul  cum  B.,  the  jury  find  B.  gmlty,  it  is 
said  that  such  a  finding  is  equivalent  to  an  indictment,  because  It  is  not  wholly  extras 
judicial.  2  Hawk.  c.  25.  s.  6. —  6.  If  the  sheriff  return  a  rescue  of  a  prisoner  tak^n 
for  felonv,  or  breach  of  prison  by  one  arrested  for  felony,  this  is  not  sufficient  to 
arraign  tne  par^,  nor  doth  it  countervail  an  indictment,  tor  it  is  not  by  the  oath  of 
twelve  men.  2  Hale,  c  20.  2  Hawk.  c.  25.  a.  14.-*  7.  But  an  abuse  offered  to  the 
process  of  a  court,  is  such  a  contempt  as  is  punishable  bpr  imprisonment ;  for  though  by 
M^gna  Charta,  &c.,  no  man  is  to  be  imprisoned  smejuduia  parium,  velper  legem  terrof, 
yet  it  IS  one  part  of  the  law  of  the  land  to  commit  for  contempt,  not  taken  away  by 
any  statute.    See  in  tit  Attachment. 

Vol.  IV.  K  k  So^ 
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.So.  if  JO  mpas^jtziz  be  ixc^ji^ed,  the  Idne  bjj  |Bimgd  agBBSt  tke 
^^ipt^xjou,  witixci  IrjiSctzaent.     Sbo.  109.     H.  P.  C-  15^.   f 

Sc^antto  mar  beciurp&d  ibr  an  o&noe  under  icioiiT  br 
I  Slkf.  Vr..  ktl    S  McmL  4^:^.     VkSe  InfinudoB,  >  1.; 


(D)  i^or  tobat  offence  on  mznamait  lies. 


An  mdictmem  lies  fiir  ererj  crime  '/^  br  iwmwi  bar,  or  sttfate 
y  fcr  treafODy  or  fekmy.  '«,     Mde  Infbmkitioo  'B\ 
Mispr^'um,  'z,  pefjajr,  s'lbomatioii,  fiirgesT,  &c.  jr) 


So, 


(r^  la  the  caae  of  ^^jproveBent,  the  portj  arcwed  aajbe  tned 
wpptaL    2  Hale,  c  20.    Vide  Id.  215.    8  Us«iL  c  24. 

'#}  1.  Tbe  nydlam  hafia*  dtdattd;  and  the  appeal  hsc^  been  veQ 
Vide  2  Havfc.  e.  25,  f«  ».  —  2.  So  it  i^  diooid  tbe  apprilanf  die  or  rdeaK. — 5.  And 
ia  tbe  cate  of  ooownt,  though  the  partj  appealed  be  indicted  as  well,  jet  dall  the 
proceedior  for  tbe  king  be  upoo  tbe  appeal  —  4.  Tbe  59  G«ol  5.  c.  46.,  redtii^  that 
appesdf  of  iBorder,  treafoo,  lelooj,  and  other  ofleaoet,  and  the  manner  of  promdinp 
tneniB,  hare  been  found  to  be  opprcHive;  and  the  trbl  br  battel  in  anj  soit  b  a  node 
of  trial  onfit  to  be  ii«ed ;  and  it  is  expecfient  that  the  lanie  shall  be  mhaXtj  abofidied, 
enacts  hjr  %.  i.,  that  appeals  of  treason,  nrarder,  felony,  or  other  cfiooes,  sfaafl  cease, 
determine,  and  become  roid;  and  that  it  shall  not  be  lavfol  for  aiqr  persoos  to  com- 
Bience,  take,  or  sue,  appeal  of  treason,  morder,  fcionr,  or  other  cftace,  wfpaal  anj 


ether  pcnofM  whatsoerer,  hot  that  ail  such  appeals  ihal!  from  henceforth  be  otterijr 

(f)  Tbe  foOowing  theory  of  the  naimre  ^  ermt^  is»  it  is  snbmiftrdj  oonsooaat  to 
aatoial  iurisprodence,  * 

Tbe  dotJes  enjoined  by  morality,  9n  Prwiewct^  Btntfieemtt^  and  JwMAte  ;  Prwiemct 
has  reforeoce  to  oar  own  happiness;  Bemefieenet  and  Jmttice  to  that  of  others:  which 
the  fonner  prompts  us  to  promote,  the  latter  restrains  os  from  inradi^g.  Fmgality, 
temperance,  iodnstiy,  are  examples  of  pmdeace;  gratitude,  friendship,  generoaity, 
charity,  of  beneficence ;  security  of  person  and  property  are  the  objects  of  justice. 

The  obserrance  and  neglect  of  each  of  these  duties,  are  attended  alike  with  appro- 
bation and  disai^obetion,  yet  not  in  the  same  degree;  in  that  mankind  will  enforce 
the^  obligations  of  Jtutiee,  but  will  commonly  leave  the  obserrance  of  the  other 
duties  to  the  choice  of  the  parties  obliged ;  and  for  reasons  sufficiently  obvious.  We 
revolt  at  enforcing  obligatioDs,  concerning  which  ourselves  can  form  no  definite  idea, 
nor  prescribe  with  certainty  any  general  roles :  as  the  case  b  with  Prudewee  and  Beme^ 
fcence.  The  duties  of  gratitude,  the  best  defined  of  anv,  are  in  the  highest  degree 
loijrse  and  uncertain,  as  altogether  founded  upon  the  inilividtta]  circumstances  and  re- 
lative situations  of  the  benefiictor  and  party  oblige!  But  the  duties  of  Justice  are,  in 
every  heme,  definite ;  and  respecting  them,  thmfore,  rules  may  be  prescribed,  suited 
to  any  possible  contingency. 

The  magistrate,  however,  often,  and  with  propriety,  enforces  such  cluties  of  Prudence 
and  Befificenre,  as  are  more  easily  defined  and  manifestly  tend  to  the  sodal  welfare. 
The  laws  of  all  civilized  nations  oblige  parents  to  maintain  thar  childreq.  Vagrancy 
is  by  some  denounced  as  a  crime.  Solon  punished  idleness.  But  of  all  the  offices  of 
a  Inwgiver,  this,  perhaps,  requires  the  greatest  delicacy  in  tbe  execution ;  wholly  to 
neglect  it,  exposes  society  to  many  inconveniences ;  to  push  it  too  (ar,  infringes  on 
liberty. 

Settin:;  aside  then,  va  isolated  instances,  violations  of  prudence  and  beneficence 
specifically  denounced,  Crime  and  Injustice  are  convertible  termsL  Any  mode  of  beha- 
viour, therefore,  which  infringes  the  security,  liberty,  reputation,  or  property,  of  an 
individual  in  his  separate,  or  the  community  in  their  aggjregate  capacity,  is,  in  a  com- 

fjreheniiiyc  sense,  criminal.    The  term,  however,  has,  in  the  English  law,  a  more 
imfted  signification,  being  confined  to  actions  punished  at  the  suit  of  the  whole  com- 
munity. 

(ti)  1.  Crimen,  by  the  English  law,  are  divided  into  Treason,  Felony,  and  Misde^ 
meanour.^%.  The  two  former  are  defined  under  title  •  Justices/  — 3.  The  word 
Misdemeanour,  in  its  usual  technical  acceptation,  comprdiends  all  offences  below 
felony.  ... 

(*)  Mispri<>ion  \$  a  term  usually  applied  with  reference  to  felony,  expressing  a 

2  conceal- 
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So,  fiir  kidnapping.    G>nlb.  10. 

So,  for  a  conspiracy  to  {z)  charge  one  widi  an  offence,  without 
more,  (a)     R.  Mod.  Ca.  185.  (ft) 


concealment  thereof,  or  die  procuring  of  its  concealment.    1  Hawk.  c.  59.  s.  2.    Vide 
in  tit  Justices. 

{y)  1.  The  guilt  of  a  bad  action  chiefljr  conusts  in  the  example.  The  English  la\v» 
therefore,  seems  to  have  denounced,  as  criminal  and  indictable,  all  actions  of  a  tend- 
ency injurious  to  public  morals  or  decency. — 2.  No  actions,  however,  of  a  private 
nature  are  indictable^  unless  they  in  some  way  concern  the  king.  2  Hawk.  c.  25.  s.  4. 
— 3,  Hence  the  objection  taken  m  a  late  case,  (where  parties  were  indicted  for  enabling 
others  so  to  pass  tneir  accounts  with  the  pay-office  as  to  defraud  government,)  that  the 
subject  was  a  matter  of  private  account  only;  to  which  the  court  answered,  that  it 
related  to  th^public  revenue.    6  East,  136. 

(z)  l.For  conspiring  falsely  and  without  any  probable  cause,  to  charge  a  man  \(ith 
having  taken  out  of  a  bag,  belonging  to  one  or  the  defendants,  a  Certain  quantity  of 
human  hair,  the  goods  and  chattels  of  the  said  defendant ;  though  the  charge  made 
by  the  conspirators  do  not  allege  the  taking  to  have  been  either  felonious  or  unlawfol. 
3  Burr.  1521.  —  2.  So  for  conspiring  to  pervert  the  course  of  justice,  as  by  producing 
in  evidence  a  false  certificate,  by  magistrates,  that  an  indicted  highway  is  in  repair,  in 
order  to  influence  the  judgment  of  tne  court.  6  T.  R.  619.  —  3.  Whether  they  knew 
the  fact  or  not.  Ibid.  —  4.  It  is  not,  however,  every  conspiracy  which  forms  the 
ground  of  a  criminal  prosecution :  the  boundaries  are  often  nice  between  a  m^itter 
indictable  and  a  fraud  cognizable  in  equity.    2  Ves.  450. 

{a)  1.  The  conspiracy  may  be  laid  without  any  overt  act  Sir.  193. —  2.  And  if 
one  defendant  be  convicted,  judgment  may  be  given  against  him  before  the  trial  of 
the  other.    Ibid. 

{b)  The  hUroduction  which  precedes  the  cases  in  the  following  note,  is  an  attempt  to 
define  the  qualities  of  crime,  with  reference  to  natural  law. 

Whatever  quality  can  belong  to  any  mode  of  behaviour,  must  be  founded  upon  the 
circumstances  of  which  it  is  made  up.  These  circumstances  can  be  only  three : 
1.  The  disposition  of  mind  which  attended  it.  2.  The  movement  of  the  body  by  which 
it  was  accompanied.  3.  The  consequence  which  actually  does,  or  posdbly  may,  result 
from  it.  Whatever  criminality,  therefore,  can  be  due  to  any  mode  of  behaviour,  must 
be  founded  upon  one  of  these  three  circumstances. 

It  cannot  be  due  to  the  second;  since  the  same  movement  ofken  accompanies  the 
most  innocent  and  most  blameable  actions.  The  acts,  for  example,  of  shooting  a  bird, 
and  shooting  a  man.  Still  less  to  the  third ;  since  consequences  altogether  depend 
upon  fortune.  To  the  disposition  of  mind,  therefore,  and  to  that  alone,  can  any  cri- 
minality belong. 

This  disposition  consists,  either  in  premeditation  or  design  to  iniure ;  or  in  a  state 
of  thoughtlessness  and  negligence,  shewing  a  want  of  the  sense  of  what  we  owe  to  our 
fellow-creatures.  Each  disposition,  though  in  different  degrees,  excites  our  dissap* 
probation,  and  both,  therefbre.  when  accompanied  (as  we  shall  now  assume,)  with 
actual  or  possible  injury,  are,  though  in  different  degrees,  violations  of  justice.  To 
say,  that  there  is  no  crime  where  there  is  no  will,  thereby  implying  merely  the  absence 
of- any  intention  to  injure,  is  a  false  assertion,  as  being  too  limited.  To  sny,  that 
there  istio  crime  where  there  is  no  will,  thereby  implying  the  absence  of  all  controul 
over  the  will  in  every  stage  of  the  affair,  is  a  just  assertion,  as  being  sufficiently  com- 
prehensive. 

If,  in  the  abstract,  then,  crime  conrists  in  a  malevolent  (or  thoughtless)  disposition 
of  mind ;  the  question  arises,  whether  the  same  holds  good  in  a  legal  sense,  or  whether 
some  action  or  consequence  must  not  follow,  before  it  can  become  the  object  of 
punishment.  Those  who  maintain,  that  one  or  the  other  must  attend  it,  will  reply  upon 
the  instinctive  feelings  of  our  nature:  —  When  convinced  that  an  individual  na« 
a  settled  design  to  injure  us,  the  feelinfs  ofmankind  concur  with  our  own  in  disapprov- 
ing bis  conduct.  The  strength  of  their  disapprobation  is  in  proportion  to  the  strength 
oftheir  conviction,  that  his  inteiftions  are  not  to  be  changed.  Yet,  though  assured 
that  no  dissuasives  will  turn  him  from  his  purpose,  he  is  never  so  entirely  the  object  of 
dieir  detestation,  as  if  he  had  actually  accomplished  his  design.  And  though  they  will 
go  along  with  us  in  precautionary  measures  to  ^vert  the  intended  evil,  they  will  never 
take  part  in  a  resentment  which  may  prompt  us  to  punish  the  offender.  The  reason 
is,  that  effects  or  consequences  alone  support  and  oppose  the  ends  of  our  creation ; 
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every  thing,  therefore,  m  good  or  evil,  the  object  of  our  desire  or  aversion,  our  grM>- 
tude  or  resentment,  ba  it  actually  and  in  fact  produces  benefit  or  injury-  They  vill 
also  maintain  their  doctrine  by  views  of  utility.  If  the  disposition  of  tnind  was  alone 
the  cause  which  excited  our  resentment,  we  should  feel  all  the  furies  of  that  pasoon 
against  any  person  whom  we  suspected  to  be  indisposed  towards  ourselves  or  ocben ; 
and  every  court  of  justice,  by  punishing  thoughts  and  inclinations,  would  become  a  real 
inquisition. 

M^  brother  had  but  justice. 
In  that  he  did  the  thmg  for  which  he  died } 
For  Angelo,  his  art  did  not  o'ertake  his  bad  inteni  ; 
And  must  be  bur)*d  but  as  an  intent 
That  perish'd  by  the  way :  thoughts  are  no  subjects  * : 
Intents  but  merely  thoughts. 

Nor  does  it  impugn  this  rule,  that  thecase  of  treason  is  opposed  to  it.  There  the  intent 
is  commonly  punishable ;  and  for  obvious  reasons.  In  the  punishment  of  treason,  the 
sovereign  resents  injuries  which  are  immediately  done  to  himself;  in  the  mmishment  of 
other  crimes,  he  resents  those  which  are  done  to  other  men ;  and  parti^  laws  are  the 
necettary  consequence  of  a  power  to  gratify  the  resentment,  and  secure  bjr  severer 
sanctions  the  salety  oi  the  ruler.  The  feelings  of  his  subjects,  too,  are  in  unison  with 
hi»  own.  Our  sympathy  with  the  calamities  of  others,  is  in  proportion  to  their  con- 
dition in  life ;  and  every  injury  done  to  kings  excites  in  our  breasts  ten  times  more 
reseiitmeut,  than  had  the  same  things  happened  to  other  men.  In  mite  of  all 
thut  reason  and  experience  can  tell  us  to  the  contrary,  the  prejudices  of  tke  imapn- 
atiou  attach  to  this  state  a  happiness  superior  to  any  other;  to  msturli,  therefore,  mch 

gerfect  enjoyment,  seems  to  be  the  most  atrocious  of  injuries.  All  the  innocent 
lood  that  was  shed  in  the  civil  wars  and  French  revolution,  provoked  less  indignation 
than  the  deaths  of  Charles  and  Louis.  Views  of  utility,  too,  strengthen  thttc  sen- 
timents; the  consequences  of  treason  being  of  all  the  most  prejudicial. 

It  may,  hqwever,  be  justlv  doubted  whether  mankind  are  naturally  averse  from  re- 
claiming by  moderate  punishment,  and  destroying,  if  irreclaimable,  one  who  desi^ 
injustice  to  another.  By  the  constitutiou  of  nature,  not  these  objects  only  which 
actually  occasion  good  or  evil  are  made  the  objects  of  our  instinctive  desire  or  aver- 
sion, and  consequently  of  our  gratitude  or  resentment ;  such  as  have  a  manifest  ten- 
dency to  produce  them,  are  made  so  likewise.  We  destroy  mischievous  animals  for 
their  evil  propensities ;  and  the  codes  of  many  rude  nations,  (for  the  most  part  the 
dictates  ol  nature,)  the  English  amongst  the  rest,  punished  as  murderers  those  who  in- 
tended homicide.  5  Inst.  5.  4  Com.  76.  n.  And  if  the  wisdom  of  this  constitution  is 
in  any  case  defensible,  by  showing  its  tendency  to  the  wel&re  of  mankind,  it  is  so  in 
that  of  malevolence.  The  effects  of  malevolence  (which  it  tends  to  counteract)  are  to 
corrupt  the  mind,  by  familiarising  it  with  the  idea  of  guilt,  and  disposing  us  to  view, 
with  comparative  indifierence,  atrocities  which  at  their  first  appearance  stmck  us  with 
horror.  The  great  supports,  nay,  ahnost  the  parents,  of  virtue,  are  habit  and  resolution 
of  mind.  A  delicate  perc^tion  of  moral  beauty  and  deformity  may  even  exist,  and  yet, 
for  want  of  these  supports,  the  conduct  be  utterly  depraved.  No  man's  conduct  seems 
to  have  been  more  unhappy  than  that  of  Savage ;  the  moral  perceptions  of  none  more 
accurate  and  predse.  Oid  deHbenaU  deichenmi.  A  man  onen  becomes  a  villain  the 
moment  he  bqgins,  even  in  his  own  heart,  to  violate  the  laws  of  justice.  The  moment 
he  thinks  of  departing  from  the  most  staunch  and  positive  adherence  to  what  those  in- 
violable precepts  prescribe  to  him,  he  is  no  longer  to  be  trusted ;  no  one  can  say  what 
degree  of  guilt  he  may  not  arrive  at ;  there  u  no  enonnity  so  gross  of  which  he  may 
not  be  cajMble.  Hence  the  perfection  of  dvil  government  has  been  properly  placed 
in  a  combination  of  institutions  which  induce  the  general  prevalence  of  virtuous,  and 
guard  a^nst  the  prevalence  of  vicious,  dispositions. 

The  inconvenience  of  the  rule  which  would  punish  malevolence,  does  not,  in  ft 
'country  where  confessions  are  voluntary,  seem  to  consist  in  making  mere  thoughts  and 
inclinations  the  objects  of  jurisprudence ;  the  inconvenience,  if  any,  lies  in  pTadng  a 
roan  more  in  his  enemy's  power ;  the  media  of  detecting  the  falsehood  of  an  imputed 
moHvc^  being  less  than  of  an  imputed  acHotu  It  seems,  Ukewise,  to  be  a  great  mistake, 
to  assimilate  to  the  Inquisition  an  English  court  of  justice  punishing  malevolence.  We 
object  to  the  former,  not  so  much  from  their  sitting  in  ja<%ment  on  the  mind,  as  from 
the  dreadful  means  which  they  emplov.  Here,  as  in  many  other  cases,  we  are  apt  to 
confound  in  a  general  odium  the  whole  of  a  system,  parts  of  which  only  are  repugnant 
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to  our  nature,  and  to  inToIve  in  the  same  censure  an  institution  wliich  resembles. it» 
not  in  those  parts,  but  in  others.  The  institutions,  moreover,  of  two  states,  the  spirit 
of  their  goyernments,  the  genius  and  temper  of  their  inhabitants,  may  be  so  different, 
that  penal  denunciations  proper  for  the  one,  may  be  unfit  for  the  other.  A  law 
denouncing  intention  would,  under  a  despotic  government,  be  inconceivably  oppressive. 
In  a  free  state,  its  injurious  consequences  have  hardly  been  noticed;  its  advantages  are . 
sufficiently  evident.  A  chief  blessing  of  a  firee  constitution  is,  tluit  its  geiuus  will  admit 
of  the  exercise  of  a  parental  authority,  since  there  will  never  be  wantmg  the  necessary 
checks  against  abuse. 

^  Even,  however,  assuming  the  rule,  with  one  exception,  to  be,  that  a  mere  design  to 
violate  the  laws  of  justice,  how  clearly  soever  it  may  be  established,  is  not  in  a  legal 
sense  criminal ;  yet  if  the  offender,  instead  of  confining  the  oneration'of  his  malevolent 
affections  to  his  own  breast,  takes  any  steps  towards  carryine  tnem  into  execution,  he  be- 
comes from  that  moment  the  just  object  of  punishment.  Both  bui*  natural  sentiments 
and  views  of  utility  rouse  our  resentment  ^inst  an  attempt  at  crime.  Whilst  the 
intention  lay  dormant,  our  indignation  was  hardly  restrained  by  views  of  utility  and 
convenience;  but  now  the  intention  being  quickened  into  action,  those  views  no  longer 
influence,  and,  on  the  contrary,  furnish  arguments  of  an  opposite  tendency. 

If  it  be  said,  that  we  are  capable  of  resolving,  and  even  of  taking  measures  to  exe- 
cute, many  things  which,  when  it  comes  to  the  point,  we  feel  ourselves  altogether  in- 
capable of  executing;  why,  therefore,  punish  an  attempt  which  the  offender 
himself  might  have  frustrated  ?  It  is  answered,  that  every  inference  b  against  the 
probability.  And  even  his  actual I3'  turning  back,  can  only  operate  to  lighten  his 
punishment.  To  rejoice  over  a  repentant  sinner  can  never  be  a  maxim  of  jurisprudence, 
as  well  from  the  impossibility  of  knowing  that  repentance  was  his  motive,  as  from  the 
sorrows  which  such  rejoicings  would  infallibly  multiply. 

Pardon  is  still  the  nurse  of  second  woe. 

In  criminal  attempts  the  various  degrees  are  in  proportion  to  the  variety  of  steps 
necessary  to  complete  the  crime.  The  last  degree  in  point  of  guilt  is,  where  there  has 
been  an  actual  determinate  endeavour  so  far  co-operating  witb^he  intention,  that  no 
new  exertion  of  the  mind  could  have  interfered  to  prevent  the  completion  of  the 
crime ;  as  where  a  man  fires  at  another  and  misses  him.  B^it  that  the  first  and  all  inter- 
mediate steps  are  punishable  (though  in  different  degrees),  as  well  as  the  last, 
results  from  the  impossibility  of  drawing  any  line  of  distinHion.  If  only  the  last 
stage  was  made  penal,  what  crimes  would  go  unpunished,  what  offenders,  hardened 
by  long  impunity,  and  tutored  by  experience,  be  loosed  upon  society  !  Such  a  system 
would  set  at  liberty  the  thief  whose  hand  has  been  caught  in  his  neighbour's  pocket 
before  he  has  grasped  any  thing;  hnd  the  housebreaker  who  has  been  found  placing  a 
ladder  to  his  neighbour's  window,  but  has  not  entered  it.  If,  then,  other  stages  besides 
the  last  are  justly  denounced,  all,  from  the  impossibility  of  making  a  difference,  are 
necessarily  included.  The  only  difference  that  could  be  proposed  is,  to  make  respon- 
sibili^  begin  from  that  stage  at  which  society  or  an  individual  might  suffer.  But  not 
only  IS  the  proposition  incompatible  with  the  rule  (of  all  rules  the  most  important,- and 
whose  operation  in  the  case  of  mere  intention  is  solely  prevented  by  views  of  superior 
cronvenience)  of  deterrins  from  the  very  first  approaches  to  crime,  and  shewing^ 
that  no  gradations  of  guilt  can  be  indulged  with  impunity  ;  the  suilt  of  a  bad  action 
mainly  consists  in  the  exampie;  and  no  steps,  therefore,  can  be  taken,  which  9»Mry  not  he 
injurious.  Hence  the  physician  who,  intending  to  poison  his  patient,  mixes  up  the 
drug  in  the  shape  of  medicine,  should  be  punis&d,  though  it  has  never  been  removed 
from  his  laboratory.  Hence  forgers  are  punishable  by  the  English  law,  though  the 
instrument  has  never  gone  out  of  their  possession.  If  the  rule  admits  of  any  excq>tions, 
they  must  be  founded  in  the  clearest  views  of  superior  utility. 

1.  Such,  it  would  seeMDy  are  the  principles  of  natural  law;  with  which,  too,  the 
English  code  appears,  in  every  respect,  to  agree.  —  S.  Since,  though  formerly,  we  are 
told,  compassing  or  intending  the  death  of  any  man,  demonstrated  by  some  evi- 
dent act,  was  equally  penal  with  homicide  itselE  3  Inst.  5.  4  Com.  78.  in  notis.— ^ 
5.  Yet  the  rule,  at  common  law,  now  is,  that  the  mere  intent  to  commit  a  crime,  is 
not  indictable.  Cald.  397.  —  4.  Any  act,  however,  done  in  pursuance  of  such  in- 
tent, is  criminal.  Ibid.  —  5.  For  should  it  be  objected,  that  the  latter  doctrine  was 
laid  down  with  reference  to  the  last  degree  of  a  guilty  attempt,  (where  no  new  exertion 
of  the  mind  could  have  interfered  to  prevent  the  completion  of  the  crime),  it  is 
answered,  that  the  decisions  which  make  it  penal  to  prompt  another  to  commit  a 
crime,  are  authorities  for  giving  to  the  doctrine  the  utmost  latitude.  5  Inst.  147. 
L.  R.  1377.     4  Burr.  2494.     Cald.  400.    2  East,  5.  14.  16,  17.  22.      5  East,  231. 
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'  SOf  for  every  misdemeanor  (c)  to  the  prqadioe  of  the  public  good :  as 
for  a  libel  against  the  government,  or  a  magistrate,  (d )  Sal.  698.  3  Mod. 
•  139. 

Tliough  the  words  are  not  actionable.  R.  3  Mod.  139.  Vide  Libel, 
(A.  1.  &c) 

For  words,  which  tend  directly  to  the  breach  of  the  peace.    SaL  698. 

So,  for  every  breach  of  the  peace ;  as,  fiilse  imprisonment  2  Inst. 
55.     Battery,  riot,  &c.  (y) 

Sending  a  challenge.     Comb.  10.     Sal.  698.  (g) 

Debauching  dnother  man's  wife.     Comb.  377.  (h) 

For  an  abuse  in  the  execution  of  an  office :  as  (0,  the  removal  of  a 
sick  poor  person.    2  Mod:  Ca.  326. 

For  a  refusal  in  any  officer  to  execute  his  office,  {k)  R.  1  SaL  381. 
Skb.  370.     2  Sho.  75.  (/) 

6  East,  464.  —  6.  So,  likewise,  are  those  which  punished  a  man  for  havi^g  coining 
instruments  in  his  custody  with  intent  to  coin  and  utter  current  money.  C.  T.  H.  370. 
2Str.  1074.  Brandon's  case,  1  Russell,  64. —  7.  For  procuring  counterfeit  money 
with  intent  to  utter,  Stewart's  case,  1  Russell,  64.  Cox's  case,  ilnd.  —  8.  For  hav- 
ing in  possession  picklock^eys  with  intent  to  break  houses  and  steal  goods.  Lee's 
case,  1  Russell,  64. —  9.  Proceeding  upon  the  principles  of  deterring  from  the  indul- 
gence of  evil  propensities,  and  diminishing  the  facilities  of  injuring  the  public. — 10.  And» 
upon  the  second  ground,  it  has  been  properly  observed,  that  all  acts  or  attempts 
tending  to  prejudt^  the  community  are  indictable.  S  East,  8.  —  11.  As  an  attempt 
to  pick  a  pocket ;  or  to  commit  sodomy.  Str.  196.^  12.  An  information,  therefore, 
was  granted,  as  for  a  nuisance,  for  keeping  great  quantities  of  gunpowder  to  the 
endangering  of  the  neighbourhood.  8  Str.  1167.  —  13.  And,  for  the  same  reason, 
merely  writing  a  libel,  without  any  publication,  or  intent  to  publish,  is  criminal ;  since 
it  may  pass  into  the  hands  -of  others.  L.  R.  414.  —  14.  Various  provisions  of  the 
legislature  are  quite  in  the  spirit  of  these  doctrines.  —  15.  And  an  act  prohibited  by 
law  is  indictable  without  the  addition  of  corrupt  motives.    4  T.  R.  451. 

(c)  1.  Many  actions  are  illegal  and  criminal  from  the  manner  in  which  they  are 
performed :  thus,  inoculating  for  the  small-pox  under  such  precautious  as  will  secure 
the  public  from  the  infection,  is  lawful;  the  reverse,  or  neglect  of  such  precautions, 
is  a  crime.  4  M.  &  S.  279.  —  2.  An  indictment  for  carrying  a  person  infected  with 
the  smalUpox  from  one  parish  to  another,  must  aver  that  the  defendant  knew  that 
the  party  was  infected,  and  likewise,  it  is  said,  an  evil  intent.    Andr.  162. 

(a)  Hence,  for  saying  to  a  justice  of  the  peace,  in  the  execution  of  his  office,  '  You 
are  a  rc^ue  and  a  liar.'    Str.  420. 

(e)  1 .  Upon  which  grounds,  an  indictment  ties  for  maliciously  blackening  the  me- 
mory of  one  who  is  dead.  5  Rep.  1 15.  -*  2.  Such  indictment,  however,  must  allege 
the  act  to  have  been  done  with  a  design  to  bring  contempt  upon  the  family  of  the 
deceased,  and  to  stir  up  the  hatred  of  the  king's  subjects  against  them,  and  to  excite 
his  relations  to  a  breach  of  the  peace.    4  T.  R.  126. 

(/)  1.  Entering  a  house,  et  vi  et  arrmt^  ei  manufortij  turning  out  the  prosecutor. 
3  Burr.  1699.  —  2.  So  taking  goods  with  a  force  amounting  to  a  breach  of  the  peace ; 
though  the  goods  are  one's  own.    5  Salk.  187. 

(g)  The  deliberate  challenging  of  another  to  fight  a  duel,  from  whatever  provoc- 
ation, is  a  high  misdemeanour.    8  East,  581. 

(h)  Salk.  552.  contra  per  Holt,  C.  J.    Vide  infra,  Leet,  (L  4.) 

(t)  A  discharging,  by  a  constable,  of  a  person  brought  to  the  watchhotise  by  a  watch- 
man in  the  night    2  Burr.  864.  ^ 

(k^  Hence  against  an  overseer  for  refusing  to  receive  a  pauper  removed  by  order  of 
two  justices  under  13&  14  Car.  2.  c.  12.    2  Burr.  799. 

(/)  I.  For  a  refusal  to  execute  the  office  of  constable.  Str.  920.-*  2.  A  man, 
therefore,  elected  constable  at  a  wardmote,  which  is  in  the  nature  of  a  leet,  may  be 
indicted,  and  at  the  sessions,  for  refusing  to  execute  the  office  of  constable.  —  S.  So  a 
refusal  to  execute  the  office  of  overseer,  to  which  he  has  been  duly  appointed,  is  in- 
dictable ;  for  it  is  in  disobedience  of  an  act  of  parliament.  Str.  1 146.  —  4.  it  seems, 
likewise,  that  an  indictment  lies  for  refusing  to  undertake  on  office  in  a  corporation. 
Ld.  Raym.  499.    5  Mod.  4 40. 44 1 .    l  Kyd.  398. 

Or, 
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Or,  a  refusal  to  receive,  or  maintain  his  apprentice.  R.  1  Sal.  381. 
Mod.  Ca.  163. 

So,  for  a  bad  contrivance,  though  it  be  not  executed :  as,  for  a  con- 
trivance to  kill  such  a  one.     R.  1  Sid.  231.  (w) 

To  chkrge  one  with  a  bastard,  whereby  he  may  gain  money  from 
him.     R.  1  Vent.  304,  305. 

If  one  slander  a  justice  of  peace  in  the  execution  of  his  office. 
Comb.  46.  65. 

Or,  refuse  obedience  (n)  to  an  order  of  justices..  Comb.  63.213. 
325.  (o)  \ 

If  any  one  collect  money  for  the  public  use,  and  do  not  pay  it. 
1  Rol.  2.  . 

So  if  he  refuse  to  be  a  juror  within  his  wardmote.     Semb.  2  Sho.  529* 

So,  for  a  great  immorahty  in  public,  (but  it  was  accompanied  with  a 
riot.)      R.  1  Sid.  1 68.  (9) 

For  setting  up  a  mountebank's  stage.     Comb.  304. 

So,  for  a  fraud  or  deceit  upon  a  particular  person  :  as,  for  playing 
with  fidse  dice.     R.  2  Rol.  107. 

Pretending  to  be  a  broker  and  selling  beer,  for  Portuguese  wine. 
Mod.  Ca.  301. 

For  forging  a  protection,  though  Jie  could  not  use  it.     1-  Sid.  142.(r) 

If  a  tradesman  [s)  commits  a  deceit  (/),  or  abuse  (f<)  in  his .  trade. 
Per  Holt,  Comb.  16. 

If  any  one  by  false  insinuations  gets  a  note,  an  account  signed, 
&C.  into  his  hands,  and  then  cancels  it.     Mod.  Ca.  1 75. 

So,  for  any  thing  generally  prohibited  by  statute,    if  it  be  done. 


(w)  Vide  supra  499.  n.  (b). 

(n)  Obstructing  an  officer  in  the  execution  of  his  duty  is  an  indictable  offencet 
I  B.&P.  187. 

(o^  But  refusing  obedience  to  the  order  of  a' mayor,  also  a  magistrate,  to  admit  to 
the  freedom  of  the  corporation,  is  not  indictable.    5  Salk.  IBS. 

(p)  Or,  being  a  parishioner,  to  perform  his  statute  labour.    8  Burr.  832. 

(9)  1 .  Whatever  offends  against  the  order  and  good  morals  of  society,  is  an  of^ 
fence  against  the  law  of  England,  and  punisbable  at  common  law.  Lofil.  385.  — 
S.  Hence  the  disinterment  of  dead  bodies,  though  for  dissection.  8  T.  R.  733. 
Leach,  561. 

{t)  I  -  Vide  supra  499.  n.  (b).  —  8.  Using  a  false  affidavit  made  abroad,  to  the  per- 
version of  justice,  is  indictable.     3  £ast,3<»4. 

(«)  1.  Where  a  tradesman  is  guilty  of  a  fraud  in  the  sale  of  his  wares,  or  other 
carrying  on  of  his  "business,  the  fraud  is  not  an  indictable  ofience,  unless  he  usbd  tokens 
whereby  to  gain  a  fictitious  and  greater  degree  of  confidence.  4  M.  &  S.  21 4.  —  2.  And, 
therefore,  a  miller  who  receives  barley  to  be  ground,  cannot  be  indicted  for  returning 
meal  as  the  produce  of  the  barley,  which,  in  fact,  is  a  mixture  of  oat  and  barley  meal ; 
unless,  indeed,  Uie  customer  was  obliged  by  the  Ux  loci  to  grind  at  his  mill.  Ibid.— 
3.  Knowingly  exposing  to  sale  and  selling  wrought  gold  under  the  sterling  alloy,  as 
and  for  gold  of  the  true  standard  weight,  thougn  indictable  in  goldsmiths,  is  a  private 
fraud  only  in  common  persons.    Cowp.  323. 

{t)  If,  by  the  lex  hci,  inhabitants  are  bound  to  grind  their  grain  at  a  particular  mill, 
it  is  an  inmctable  offence  in  the  miller  to  return  them,  at  for  the  produce  of  their  own 
grain,  a  different  meal.    4  M.&  S.  214. 

(«)  If  a  baker  mixes  a  perilous  article,  alum  for  instance,  with  his  bread,  himself 
or  those  whom  he  employs,  must  use  it  with  such  precautions  as  to  render  it  harmless ; 
f  ince  if  the  bread,  through  its  use,  is  made  noxious,  he  is  indictable.    3  M.  &  S.  1 1. 
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an  indictmait  lies  for  it  (x) :  as,  for  champerty.  Cr.  Jast  87.  b.  Vide 
in  Actions  upon  Statutes,  {y) 

For  being  a  vagabond.     It  2  Cro.  577-     2  Rol.  172' 

For  selling  in  pots  unsealed.     1  Sid.  409.     1  Vent  IS. 

For  travelling  with  more  than  five  horses,  contrary  to  the  st- 
22  Car.  2.     4  Mod.  145. 

So,  if  a  thing  before  unlawful  be  prohibited  by  statute,  and  a  par- 
ticular remedy  or  method  directed  for  the  punishment,  yet  an  indict- 
ment lies  for  it:  as,  for  keeping  hogs  iiv  the  city  of  London,  oontraiy 
to  the  St.  2  W.  &  M.  8.  s.  20.  for  it  is  a  nuisance  by  the  common  law. 
Sal.  460.  (z) 

So  an  indictment  lies  for  a  thing  to  the  public  damage,  though  pr<H 
hibited  only  by  a  private  statute,     rer  Twisd.  1  Sid.  209.  {a) 

For  a  common  nuisance,  {b) 

For  setting  up  a  fail',  market,  leet,  &c.    Mod.  Ca.  183. 

For  fishing  in  another's  fish-pond.     Mod.  Ca.  18S« 

(E)  JFor  toftat,  not 

But  no  indictment  lies  for  a  thin^  prohibited  by  a  statute  which  di- 
rects a  particular  method  of  prosecution,  if  it  was  no  offence  before ;  (c) 
as,  for  keeping  an  alehouse  without  licence.  Per  Hought.  2  Rol.  S98. 
Pal.  888.     R.  in  Joioe's  case,  Sho.  399.      Semb.  Sho.  398,  399.      R. 


(jrj  An  indictment  lies  as  at  common  law  for  obstructing  the  execution  of  a  power 
oonferred  by  statute.    Dougl.  441. 

.(y)  1-  Where  a  statute  proAtU/f  what  was  lawftil  before,  an  indictment  lies,  Dot- 
withstanding  a  specific  (though  not  exclusive)  remedy  is  thereby  given.  1  Burr,  543. 
4  T.  R.  205.  —  2.  Whether  given  by  the  prohibitory  or  another  clause.  1  Saund.  312. 
in  notis.  —  3.  And  whether  the  motive  which  induced  the  action  be  corrupt  or  not. 
4  T.  R.  457.  —  4.  The  same  holds,  where  a  statute  enjoins  an  act.  Say.  133.  2  Burr. 
832.  Cowp.  648.—  5.  With  this  proviso  in  both  cases,  that  the  act,  though  public, 
do  not  relate  merely  to  private  rights.    8  T.  R.  637.  —  6.  See  below,  (£%  in  nods. 

(»)  1.  Ld.Raym^  1163.— 2.  Where  a  new  oflfence  is  created  by  an  act  of  parliament, 
and  a  penalty  is  annexed  to  it  by  a  separate  and  substantive  clause^  a  prosecutor  is 
not  obliged  to  sue  for  the  penalty,  but  may  proceed,  upon  the  prior  clause,  as  for  a 
misdemeanour.^   4  T.  R.  202. 

(a)  Obstructing  the  execution  of  powers  conferred  by  statute,  is  indictable  at  com- 
mon law.    Dougl.  441. 

(b)  1.  As  for  a  smell,  which,  though  not  actually  unwholesome,  still  renders  life 
and  property  uncomfortable,  i  Burr.  353.  —  2.  So  for  making  great  noises  in  the 
night  with  a  speaking  trumpet.    Str.  704. 

(c)  r.  Where  a  statute  creating  a  new  ofienqe  is  not  prohibitory,  but  only  inflicts  the 
forfeiture,  an  indictment  will  not  lie.  1  Burr.  543.  Ld.  Raym.  «72.  —  2.  But  the 
course  prescribed  by  the  act  must  be  pursued.  2  Burr.  805. 832.  Vide  Cowp.  524. 650. 
1  Hawk.  c.  2S,  s.  4. — 3.  Wherefore  an  indictment  for  assaidting  a  custom-house  offi- 
cer in  doing  his  duty,  was  quashed,  because  the  st.  3  Car.  l.  c  3.  assigns  axtaiticular 
mode  of  pumshm^  the  offence.  Ld.  Raym.  991.  3  Salk.  189.  Str.  679.-4.  And  in 
like  manner,  an  indictment  for  killing  a  hare.  Str.  679.-5.  And  in  a  case  where 
neither  the  penalty  imposed  was  appropriated,  nor  mode  of  recovering  it  pointed  out; 
rt  was  held  to  be  in  the  nature  of  a  debt  to  the  crown,  and  recoverable,  not  by  in- 
dictment,  but  in  a  court  of  revenue.  Str.  828.-6.  Where,  however,  a  new  (though 
not  exclusive)  remedy  is  given  for  an  existing  offence,  it  is  cumulative.  2.  Bun-. 
805. 832.  —  7.  Therefore  an  indictment  lies  for  disobeying  an  order  of  sessions,  it 
being  an  offence  indictable  at  common  law.  2  Burr.  799.-8.  And  where  no  parti- 
cular  remedy  IS  pomted  out  by  the  statute  giving  the  sessions  jurisdiction;  or  wbc^c 
such  remedy  IS  given,  but,  by  any  circumstance,  is  rendered  impracticable,  tiierc  tiie 
only  remedy  is  by  indictment.    Ibid. 

Sal. 
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Sal.  460.      Mod.  Ca.  86.  —  Per  2  J.  Ch.  Just  cont      4  Mod.  144. 
Dub.  per  Holt,  Comb.  405. 

For  being  a  justice  of  pea€e^  when  he  had  not  20/.  per  annum.  R. 
2  Cro.  64S.  644.     2  Rol.  247. 248. 

If  a  nonconformist  come  within  fiTe  miles  of  a  corporation,  where 
the  St  17  Car.  2.  2.  ^ves  40/.  penaltjr,  to  be  recovered  by  debt,  or  ii^- 
fimnadon.  R.  cont  per  2  J.  1  Mod.  S4.  1  Vent  6S.  1  Sid.  439* 
But  the  reporter  makes  a  quaere,  and  Sho.  doubts  of  it  Sho.  399. 
Denied  to  be  law.     F,  g.  47. 

If  an  overseer  ribfuse  to  make  an  account.    Dub.  5  Mod.  180. 

If  a  man,  having  lands  which  maintain  a  plough,  do  not  send  his  cart 
to  the  rqpair  of  the  highway.     Dub.  2  Rol.  412.  (if) 

If  any  make  bricks  contrary  to  st  Geo.  which  gives  a  penal^. 
F,g.47.W 

So  an  indictment  does  not  lie  for  a  thing  prohibited  by  a  private 
statute,  which  tends  only  to  the  damage  of  a  particular  person.  1  Sid. 
208.209.  . 

So  an  indictment  does  not  lie  for  a  misdemeafaor,  which  prejudices 
a  particular  person  only :  as,  for  inticing  away  an  apprentice  from  his 
service.     R  1  Sal.  380.    Dub.  Mod.  Ca.  99.    Ace*  Mod.  Ca.  182.  (/) 

For  inclosing  land,  whereby  commoners  cannot  take  their  common. 
Semb.  Cro.  £1.  90.  {g) 

For  cheating  in  woading  cloth  to  the  third  but  not  to  the  fourth 
stall,  as  usage  requires.     K.  Skin.  109.  (A)^ 

So  it  does  not  lie  for  unmannerly  words  of  (f )  a  mayor,  &c  of  a  cor- 
poration, though  they  are  a  cause  for  sure^  of  his  good  behaviour,  and 
for  a  commitment  unless  he  gives  surety.  R.  SaL  697.  Mod.  Ca.  124.  (it) 

Nor,  for  words  tb  the  prejudice  of  a  market  of  a  corporation.  R. 
1  Sal.  370. 

Or,  to  the  scandal  of  a  justice  of  peace  for  such  a  particular  &ct 
R.  Sal.  698. 

So  it  does  not  lie  for  imposing  upon  the  credulity  of  another ;  as,  if 
he  receive  monev  from  B.  allec^ing  that  A.  sent  him  for  it,  whereas 
A.  did  not  send  him :  unless  he  comes  with  fidse  tokens.  (/}  R.  1  Sal. 
379.     Mod.  Ca.  105.  (m) 

If 

(<0  1.  Supra,  (D)  in  nods,  contra.  —  S.  Every  unauthorised  obstruction  of  a  highway 
to  the  annoyance  of  the  king's  subjects,  u  an  indictable  offence.  3  Camp.  227.  — 
9.  The  decision,  therefore,  which  held  it  not  an  indictable  offence  to  place  a  distri* 
bator  of  hand-lulls  upon  the  foot  path,  to  the  obstruction  of  passengers,  is  question- 
able.    1  Burr.  516. 

(tf)  Str.  828. 

{/)  In  other  words,  an  indictment  will  not  lie  for  an  injury  merely  civil,     j  Burr. 

1698.  f706.  1751. 

[g)  For  throwing  down  skins  into  a  public  way,  whereby  a  personal  injury  is  acci- 
dentally occasioned.    Str.  190. 

J\)  1.  A  mere  act  of  trespass,  not  amounting  to  a  breach  of  the  public  peeuie,  is  not 
ctable.    9  Burr.  1699.    3  Burr.  1706. — 2.  Otherwise  it  is.    Supra,  (D)  in  notis. 
(t)  1.  Words,  spoken  by  a  magistrate  to  a  prand  jury,  of  a  nature  higfaW  improper, 
are  not  the  subject  of  indictment,  because  delivered  in  a  course  of  duty.     Lofil^  56. — 
2.  They  are  however  a  ground  for  applying  to  the  great  seal  to  remove  him.    Ibid. 

(k)  1.  Nor  for  an  offence  against  the  constitutions  of  a  borough.    4  T.R.  777,—- 

2.  An  offence,  to  be  indictable,  must  be  contrary  to  the  general  laws  of  the  land.   Ibid. 

—  3.  Ndr  does  it  follow,  that,  because  an  action  cannot  be  maintained,  therefore  an 

indictment  lies.    8  T.  R.  634. 

(/)  1.  That  a  fraud  maybe  indictable  at  common  law,  either  a  conspiracy  must  exi&t, 

or 
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If  a  man  upon  payment  of  money  do  not  deliver  the  goods  pledged 
for  it     1  Sal.  379.  (n) 

So  an  indictment  does  not  lie  against  a  justice  of  peace,  &c.  for  not 
committing  a  rioter  charged  by  oatn ;  for  he  is  the  judge  in  such  a  case. 
Comb.  317.  (o) 

(F)  against  U>bom  m  inDictment  isljall  be  pvosecum ; 
anD  tDi)cn  an  inDtctinent  againet  0Coetal  i&  gooD. 

So,  for  an  offence  (p)  joint  and  several  in  its  nature,  two  may  be 
indicted  together:  &s,  for  a  trespass.     1  Sal.  384. 

And 

or  a  false  token  be  used.  Str.  866.  -^  S.  And  the  false  token  used  must  be  such 
as  is  calculated  to  sain  the  impostor  credit  with  a  prudent  person  beyond  what  his 
own  assertion  would  produce.  6  T.  R.  565.  —  5.  Therefore  a  check  drawn  by  the 
defendant  upon  a  banker  as  the  price  of  the  articles,  &c.  is  not  such  a  token ;  it  im- 
ports only  an  assurance  that  he  has  the  right  of  drawing.  6  T.  R«  565, — 4.  An  in- 
dictment will  not  lie  for  delivering  less  be^  or  oats  than  what  has  been  contracted 
for,  as  and  for  the  due  quantity.     2  Burr.  1127.      1  Blk.  27 J.     2  Burr.  1125.  1130. 

1  "^^Is.  301.  —  5.  Nor  against  a  common  person  for  knowingly  exposing  to  sale  and 
selline  wrought  gold  under  the  sterling  alloy,  as  and  for  gold  of  Uie  true  standard  we^ht; 
thougn  against  a  goldsmith  for  so  doing  it  wiJL  Cowp.  323.  •—  6.  Information  at  com- 
mon law,  that  A.  wrote  to  B.  and  informed  him  *  tnat  he  was  applied  to  to  prosecute 
him  upon  the  stamp  acts,  and  that  he  A.  had  informed  the  parties  that  the  prosecution 
must  be  carried  on  by  the  public  officer,  and  requested  B.  to  write  to  him.  A.,  and 
make  the  best  terms  of  stopping  it ;'  without  averring  that  F.  had  been  guilty  of  any 
ofience  for  which  such  prosecution  would  lie ;  nor  did  A.  actually  extort  any  money. 
The  information  was  held  insufficient,  for  the  bare  threat  properly  was  too  weak,  and 
therefore  was  no  offence  at  common  law,  however  punishable  under  IS  £liz.  c.5.  s.  5. 

2  Smith,  305.    6  East,  126. 

(m)  1.  So  an  attempt  to  defraud,  unaccompanied  either  by  false  tokens  or  by  coI^ 
spiracy.  2  Str.  793.  —  2.  Which  makes  the  difference;  and,  therefore,  though  selling 
snort  measure  is  not  indictable,  yet  selling  by  false  measure  is.  3  Burr.  1697.  3  T.  R. 
.104. 

(ft)  1.  Vide  2  Salk.  522.  —  2.  Nor  for  not  curing  a  sick  person,  pursuant  to  promise. 
Ld.  Raym.  366.  3  Salk.  189.  —  3,  Though  circumstances  may  exist  of  mere  non- 
feazance  towards  a  child  of  tender  years  (such  as  the  neglect  or  refusal  of  a  master  to 
provide  sufficient  food  and  sustenance  for  such  a  child,  being  his  servant,  under  his 
controul)  which  may  amount  to  an  indictable  offence.  2  Campb.  650 —  4.  Nor 
against  a  miller  for  detaining  part  of  the  com.  Str.  793.  —  5.  ^or  for  keeping  an 
open  shop  in  a  city,  of  which  the  party  was  not  free,  contrary  to  immemorial  usage. 
5  Salk.  188.  —  6.  Nor  for  exercising  trade  in  a  borough,  contrary  to  its  bye-la wsb 
4T.  R.  777. 

(o)  1.  So  bringing  bastards  into  parishes  to  which  they  cannot  become  chargeable, 
is  not  indictable.  Str.  644. —  2.  Or,  with  a  similar  qualification,  pregnant  single 
women.  S.  R.  -^  5.  But  without  it,  an  indictment  lies.  2  Chit.  C.  L.  700.  — ^4.  And, 
for  a  similar  reason,  though  it  is  not  indictable  to  procure  the  marriage  of  a  female 
pauper  with  a  labouring  man  of  another  parish,  who  is  not  actually  chaigeable.  l  Esp. 
C.  304.  —  5.  Yet  is  it,  to  bring  into  a  parish,  where  she  had  no  settlement,  a  nan 
pauper  who  shortly  after  died,  and  put  the  parish  to  expense.  2  Chit.  C.  699.  7O0. 
4  Wentw.  353.  C.  C.  C.  648.  Sed  ride  Str.  707.  — 6.  it  is  not  indictable  to  keep  a 
house  for  the  reception  and  delivery  of  pregnant  single  women.  Burr.  1646. —  7.  Nor 
is  the  entertaining  of  idle  and  vagrant  persons  in  one's  own  house.  Ld.  Raym.  790. 
—  8.  Nor  is  the  secreting  of  A.,  who  affirmed  that  she  was  with  child  of  a  bastard  by 
him.    Ld.  Ravm.  1368.  —  9.  Nor  the  refusal  to  obey  the  order  of  a  mayor,  also  a  roa- 

Sistrate,  to  admit  to  the  freedom  of  a  company.    3  Salk.  188.  —  10.  Nor  for  casual 
amage  in  doing  a  lawful  act ;  as  where,  in  unloading  goods,  the  wind  blows  thtflii 
upon  a  passer  by.     Str.  190.  ' 

(p)  1.  Crimes,  viewed  in  relation  to  the  offender,  are  divisible  into  three  distinct 
classes ;  1".  Common  oflencos,  of  which  every  person,  whatever  be  his  circumstances, 

may 
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may  be  guilty;  as  treason,  murder,  theft;  which  are  intencled,  when  '  crimes  of  the 
Jirtt  ckuM^eLTe  hereafter  spoken  of.  2".  Exercising  a  ri^ht  without  being  qualified;  as 
by  exercising  a  trade,  not  having  served  an  apprenticesnip ;  which  are  intended,  when 
*  crimes  of  the  second  ciau*  are  Hereafter  spoken  of.  3*.  The  breach  of  a  public  duty 
either  in  office,  or  by  not  repairing  a  public  bridge,  or  a  public  highway;  which  are 
intended,  when  '  crimes  of  the  third  ciau*  are  hereafter  spoken  of.  —  2.  These  classes 
will  fumtth  the  subordinate  divisions  of  the  following  heads;  under  which  will  be  con- 
sidered, — - 1.  Agidtut  whom  an  indictment  shall  be  prosectded  ;  and  whether  against  one  of 
several  joint  (Renders,  II.  0/ indicting  several  for  the  same  Joint  offence  or  offences. 
HI.  Of  indicting  several  for  distinct  iffences.  IV.  Of  indicting  one  for  the  crime  of 
another, 

I.  Against  whom  an  indictment  shall  be  prosecuted;  and  whether  against  one  of  several 
Joint  fffenders, 

1.  In  crimes  of  ^^  first  doss,  and  in  the  case  of  a  single  offender ^  it  is  plain  who  is 
the  party  indictable^  unless,  perhaps,  in  some  cases  of  nuisance.  -—  9.  The  occupant  of 
premises  upon  which  a  nuisance  is  placed,  is  liable  to  the  public,  as  well  as  the  party 
who  raised  it;  and  where  it  arises  from  suffering  a  building,  for  example,  thereon  to 
fall  to  decay,  (as  where  the  building  overhangs  a  public  road,)  the  occupier  is  in- 
dictable, though  his  landlord  may  have  engaged  to  repair  it.  —  3.  And  where  several 
Aave  Joined  in  an  offence  of  the  first  class,  one  may  be  indicted  alone;  since  an 
averment  that  A.  murdered  B.  is  proved  by  shewing  that  C.  united  with  him. 
Vide  1  Keb.  153.  pi.  93.  —  4.  To  which  rule,  however,  there  are  exceptions;  for  it 
seems,  that  in  an  indictment  for  conspiracy,  two,  at  the  least,  must  be  made  de- 
fendants, the  same  as  in  the  civil  writ  of  conspiracy  now  obsolete,  or  it  must  be 
shewn,  that  one  who  joined  with  the  party  indicted  is  dead.  Not  for  this  reason, 
that  two  must  have  joined  to  constitute  the  crime  of  conspiracy,  since  that  they 
did  join,  might  be  averred  on  indicting  one;  but  that  number  being  requisite  to 
make  the  ofl^nce,  was  each  offender  to  be  indicted  separately,  there  might  be  two 
contradictory  verdicts. —  5.  It  should  seem,  also,  that  an  exception  to  the  rule 
sometimes  obtains  in  an  indictment  for  a^  riot.  Thus,  if  the*  indictment  qames 
three  rioters,  it  will  perhaps  be  defective  if  it  does  not  include  them  all,  since  if 


Vise.  Cro.  Eliz.  701.  —  8.  And  an  indictment  against  two  for  a  riot  cum  muUis 
aim  is  unexceptionable,  since' non  constat  that  any  one  besides  those  indicted  is 
known.  Str.  195.  IS  East,  415.  416.  in  notis. — 9.  With  respect  to  offences  of 
the  seamd  ciau;  it  seems  that,  as  well  an  assistant  employed  in  asserting  the  right, 
as  the  principal  in  whose  name  and  for  whose  use  it  has  been  asserted,  may  be 
iodicted. —  10.  And  as  to  those  of  the  third  class;  if  consuting  of  a  breach  of  cfpr 
cial  dutif,  by  a  sit^le  offender,  the  person  who  filled  the  office  when  the  breach  of 
cfaity  happened,  should  be  indicted ;  for  upon  him  alone  was  the  du^  imposed,  and 
he  alone,  therefore,  could  be  guilty  of  neglecting  it. —  11.  Hence,  if  the  gaoler  of 
a  county  prison  liberates  a  prisoner,  though  he^  nury  be  indicted  as  a  rescuer,  yet 
the  indictment  for  breach  of  duty,  supposing  it  lies,  must  be  sued  against  the 
sheriff. — 12.  In  the  case  of  join/  offenders;  if  two  fill  an  office  jointly,  of  sheriff* 
for  instance,  each  may  be  indicted  separately  for  a  breach  of  duty  for  which  both 
are  liable.  — 13.  Such  are  the  rules  where  an  offence  of  the  third  class  consists  in 
a  ^breach  of  official  duty.  If  consisting  in  neglect  to  repair  a  bridge,  and  by  a 
emgle  (Render;  where  a  bridge  by  falling  to  decay  becomes  a  common  nuisance 
the  rule  to  determine  who  should  be  indicted  is  the  following.  If  the  bridge  is 
public  property,  the  party  bound  to  repair  should  be  made  defendant.  If  private 
.the  person  who  built  it ;  or,  standing  in  a  public  road,  either  the  builder,  or  the 
party  bound  to  repair  the  road.  Where  the  builder  is  indicted,  it  b  for  raising  a 
nuisance,  not  for  neglecting  to  repair  the  bridge,  since  no  duty  to  maintain  it  is 
east  upon  him.  And  when  the  party  bound  to  r^>air  the  road  is  made  defendant, 
he  is  indicted,  not  for  suffering  the  bridge  to  decay  or  for  raising  a  nuisance,  but 
for  allowing  the  road  to  be  impassable. —  14.  Where  an  indictment  for  not  repair- 
ing a  bridge  proceeds  rdtione  tenures,  an  occupant  of  the  tenement  obliged  may  be 
made  defendant.  3  Salk.  77.  pi.  1.  — 15.  Where  upon  the  ground  of  prescriptive 
obligation,  the  tenant  in  fee  most  be  indicted,  since  to  his  estate  alone  can  a  pre- 
scriptive burthen  be  attached.  7  Mod.  54.  — 16.  In  the  case  of  Joint  offenders  ;  the 
whole  county,  when  bound  to  repair  a  bridge,  should  be  indicted  for  letting  it  go 
to  decay,  and  not  those  inhabiting  a  portion  of  it,  the  obligation  to  repair  being 
cast  upon  all. —  17.  So  where  several  are  proprietors  of  land  charged  with  repair- 
iDg  a  public  bridge,  the  reason  just  given  for  mdicdng  the  whole  county  holds  to 
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require  that  all  should  he  oiade  defendants  And,  periiapsy  so  long  as  the  lan4 
remains  with  the  orighial  obligors,  all  should  be  indicted  jointlj.  Bat  after  it  has 
passed  to  others,  that  rule  fails  from  necessity  or  couTenience,  and  any  one  pro- 
prietor may  by  sued ;  the  public  have  no  ready  means  of  ascertaining  the  state  of 
the  property.  Hence  if  the  lord  of  a  manor  chaiged  with  maintaining  ja  brid^€^ 
alienes  it  to  A.  B.  and  C,  in  severalty,  B.  may  be  indicted  alone  for  non-rqiair, 
and  may  afterwards  make  A.  and  C.  contributoiy.    3  Sallu  77.  pL  4.    W.  Jones,  S7&. 

1  Salk.  358.  7  Mod.  98.  Vide  16  East,  285.  — 18.  If  the  offence  connsts  in  neglect- 
ing to  repair  a  highway,  and  by  a  single  offender;  the  person  bound  to  maintain 
it  is  the  party  indictable. — 19.  Ifahi^way  becomes  impassable  from  a  nuisance 
placed  therein,  the  same  rule  holds,  with  this  addidon,  that  the  person  who  placed 
It  there  may  also  be  separately  indicted  as  for  a  nuisance  *-  20.  Where  the  burthen 
of  repair  is  cast  upon  several  jcintitf ;  what  was  said  when  speaking  of  bridges  jnay 
be  repeated  here;  so  that  the  whole  parish  in  which  the  nxul  wanting  repair  lies^ 
must  be  indicted,  and  not  a  particuhir  division  within  the  parish.  A  rule  that  holds 
good  where  a  parish  is  situated  in  two  counties.  5  T  R.  498.  over-ruling  4  Burr.  251 1. 
Vide  34  G.  3.  c.  64. 

11.  Of  indicting  icveralfor  the  same  joint  offence  or  offences: 
And  first,  for  the  same  joint  offence. 

1.  If  several  join  in  an  offence  of  the  first  class,  as  treason,  theft,  or  murder, 
they  may  be  jointly  indicted,  as  may  an^  number  less  than  the  whole ;  for  no  in* 
justice  to  those  prosecuted  can  follow  this  mode  of  proceeding.  Vide  supra,  in  the 
text.  2  Hale,  175.  174.  2  Hawk.  c.  25.  s.  89.  10  Mod.  335. 356.  1  Vent.3Q2. 
Ld.  Raym.  1248.  8  East,  47. — 2.  In  applying  which  rule,  however,  it  should  be 
accurately  distinguished,  what  offences  maybe  reckoned  join^  what  must  be  accounted 
several;  for  two  may  unite  in  a  crime,  and  so  to  all  appearance  be  joint  ofiendens, 
when  by  law  the  crime  of  each  is  a  separate  offlence.  The  test  to  decide,  wbedier  as 
offence  by  two  is  joint  or  several,  is  to  consider  whether  the  crime  of  one  may  be 
reckoned  that  of  the  other,  insomuch  that  each  might  be  chaiged  separately  with  the 
commission  of  that  crime,  and  convicted  by  proof,  that  his  companion  was  the  actual 
offender.  If  it  may,  the  offence  is  joint ;  if  not,  it  is  several.  ^-  3.  In  most  offences  of 
the  first  class  two  or  more  may  join.  — -  4.  One  in  which  they  cannot  is  that  of  perjuiy, 
iince  the  one  is  not  perjured  by  the  false  testimony  of  the  other,  even  though  he 
subordered;  one  is  guilty  of  perjury,  the  other  of  subornation  of  perjury.  Vide  Str.  92 1 . 

2  Hawk.  C.25.  S.89.  in  notis.  1  Sess.  Ca.  424.  2  Burr.  983.  3  T.  R.  103, 104.  —  3.  In 
short,  where  both  may  be  reckoned  principals,  the  crime  is  joint ;  where  one  is  prin- 
cipal, the  other  accessary,  or  where  the  two  are  neither  principals,  nor  principal  and 
accessary,  their  offences  are  separate.  Vide  2  Burr.  984.  —  4.  So  the  same  persons 
being  concerned  as  principals  m  the  same  offence,  may  all  be  joined  in  the  same  in- 
dictment, though  the  degrees  of  guilt  may  differ.  Thus  in  case  of  felony,  where  seve- 
ral are  present  aiding  and  abetting,  they  may  be  joined  with  the  principal  in  the  first 
d^ee,  and  charged  in  the  indictment  either  as  (he  actual  perpetrators,  or  as  aidos 
and  abettors.  2  Hawk,  c'  %S.  s.  64.  l  Leach,  64. 359.  505.  3  T.  R.  305.  1  Chit. 
C.  L.  269.  —  5.  And  in  all  cases  of  high  treason,  netit  larcenv,  mayhem,  and  offences 
inferior  to  felony,  the  act  of  one  being  in  law  tne  act  of  the  rest,  they  may  all  be 
chaiged  as  having  jointly  committed  the  offence.  1  Hale,  615.  521.  4  Com.  36. 
7  East,  Q5,  1  Chit.  C.  L.  269.  -^  6.  Except  in  the  case  of  becoming  a  traitor,  by 
harbouring  another  traitor,  in  which  case  the  indictment  must  be  specially  framed. 
Fost.345.  1  Chit.  C.  L.  269. — 7.  Where  the  principal  in  the  second  degree  is 
charged  as  an  aider  or  abettor,  it  is  not  necessary  to  set  forth  in  the  indictment  the  means 
or  manner  by  which  he  became  thus  guilty,  but  merely  to  describe  him  genorally  as 
being  present,  aiding  and  abetting  at  we  felony,  and  murder  (as  the  case  is^  committed 
in  manner  and  form  aforesaid.  4  Rep.  42.  2  Hawk.  c.  25.  s.  64.  c.  29.  s.  17.  1  Hale, 
^21.  Iid.Raym.  846.  1  Chit.  C.L.  269.  —  8.  But  mereljjr  to  charge  with  him  being 
present  will  not  suf&ce,  because  he  may  possibly  be  innocent.  4  Rep.  42.  2  Hawlu 
c.25.  8.  64.  Fo8t.351.  1  Chit.  C  L.  269. — 9.  In  indictments  for  homicide  it  b 
safer  to  aver  the  abatement  generally ;  but  if  it  be  laid  specially,  it  should  refer  to  tbe 
stroke  and  not  to  the  deaui.  4 Rep. 42.  1  Chit.  C.  L.269. —  lo.  Audit  seems 
proper  to  aver  the  abettmg  with  malice  propense,  and  then  to  draw  the  conclusion, 
that  all  present  murdered  the  deceased.  9  Rep.  62.  1  Chit.  C.  L.  269.  — 11.  But 
care  must  be  taken,  if  the  stroke  and  death  were  on  different  days,  to  lay  the  murder 
on  the  latter,  though  the  abetting  was  on  the  former,  for  till  then  no  felony  was  com- 
pleted. 4  Rep.  42.  1  Chit.  C.L.  269.  — 12.  If  money  and  goods  be  .obtained  upon 
false  pretences,  all  who  are  present  aiding  may  be  included  in  one  indictment  under 
the  statute.  1  Leach,  505.  1  Chit.  C.  L.  269.  —  13.  And  if  the  crime  arise  out  of 
the  same  act,  though  the  parties  stand  in  different  relations^  they  may  be  joined  in 
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the  same  indictment ;  thus,  if  a  wife  join  with  a  stran^r  in  the  murder  of  her  hn»> 
l)aad,  the3P  may  be  prosecuted  together,  though  the  wife  is  guil^  of  petit  treason,  and 
the  stranger  of  murder  only.      Post.  106. 5S9.     1  Chit.  C.  L.  27Q. —  14.   And  in 
that  case  the  indictment  mav  conchide,  that  they '  feloniously,  traitorously,  and  of  their 
malice  aforethought,  did  kill  and  murder,'  which  will  be  good  for  both  of  them,  ap- 
plying to  each  their  appropriate  terms.    Ibid.  —  15.  So  several  present  at  the  death 
of  a  man  may  be  charged  with  difierent  degrees  of  homicide  in  the  same  indictment  i 
thus  if  A.  with  malice  abet  B.  who  gives  the  blow  without  malice,  it  is  murder  in  the 
former,  and  but  manslaughter  in  the  latter;  and  thus  it  may  be  stated  in  the  proceed- 
ings.   9  Rep.  67.    3  BuTst.  206.    1  Leach,  360.    1  Chit.  C.  L.  270.  — 16.  And  there 
fleeow  to  be  no  reason  why,  on  the  trial,  if  two  be  indicted  for  murder,  the  jurv  may 
not  find  It  murder  as  to  one,  and  manslaughter  as  to  the  other.     But  if  this  distinc- 
tion appear  to  the  grand  inquest  upon  the  evidence  to  support  the  bill,  a  new  bill  for 
the  inferior  offence  should  be  presented  against  the  less  guilty  individual.    3  Bulstb 
S06.    2  Rol.  408.    1  Sidf.  230.    2  Hale,  162.    2  Hawk.  c.  29.  s.  7.  — 17.  If  several 
be  concerned  in  executing  a  treasonable  or  seditious  design,  it  is  best  to  include 
them  in  one  proceeding,  that  the  evidence  for  the  crown  may  not  be  disjoined.  Kel.  9. 
1  Chit.  C.  L.  271. — 18.  From  what  has  been  said,  however,  it  must  not  be  concluded, 
that  separate  offenders  cannot  be  join^  m  the  same  indictment     Whether  that 
can  be  done,  will  be  considered  presently.  — 19.  The  joinder  of  more  defendants  in 
an  indictment  than  are  guilty  of  the  crime  chaiged,  can  seldom  be  objectionable,  pro- 
vided the  oflende  is  such  as  all  might  have  concurred  in,  and  that  the  indictment 
itself  does  not  shew  the  truth.    The  reason  is,  that  an  averment  that  A.  and  B.  mur- 
dered C<,  is  proved  quoad  A, ^  by  shewing  that  he  alone  was  guilty.  —  20.  Thou^ 
sometimes  an  indictment  may  be  defective  for  including  too  many ;  as  for  indicting*  a 
woman  for  the  murder  of  her  ill^timate  child,  and  another  person  being  present  aid- 
ing and  abetting;  if  the  only  evidence  of  guilt  be  the  concealment,  both  the  prisoners 
ra^ht  be  acquitted.    1  East,  P.  C.  229.    1  Chit.  C.  L.  27 1 .  -«  2 1 .  As,  at  common  law, 
the  accessary  cannot  be  convicted  before  the  principal,  without  his  own  consent,  and 
as  the  crime  of  the  former  depends  u[>on  the  guilt  of  the  latter,  it  is  both  usual  and 
proper  to  include  them  in  the  same  indictment.     Post.  565.     1  Hale,  693.    1  Chit. 
C.  L.  272.    Infra,  Justices,  (T  3.) — 22.  With  respect  to  ofiences  of  the  second  dots; 
if  a  case  can  be  put  in  which  an  ofience  of  this  class  can  be  considered  joint,  the  rule 
under  the  last  head  will  apnl^.    Where  two  jointly  exercise  a  trade  without  having 
served  an  apprentioeship,  tneir  ofiences  are  separate;  the  crime  consists,  not  in  the 
act  of  exercising  the  trader  but  in  having  omitted  to  serve  an  apprenticeship,  which 
omission  being  several  in  each,  the  crimes  resulting  from  it  must  likewise  be  several. 
Vide  1  Salk.382.  et  infra,  in  the  text. —-23.  As  to  ofiences  of  the  third  dau;  the  rule 
under  the  first  division  may  be  applied  to  the  several  classes  of  the  present.    Hence, 
for  one  consequence,  if  two  fill  tne  office  of  sherifi^  they  may  be  indicted  jointly  for  a 
breach  of  duty.     Vide  etiam  12  Mod.  198.  —  24.  But  the  person  pladne  a  nuisance 
in  the  highway  and  the  party  bound  to  repair  the  way  cannot  be  joined,  their  ofiences 
being  of  difierent  natures. 

Agttimt  several  for  the  iome  joint  ojfencei, 

1.  Whether  two  or  more  may  be  indicted  tosetber  for  several  joint  ofllbnces,  is  a 
question  of  pleading,  and  is  answered  by  the  following  rule :  If  the  ofiences  are  such 
as  might  be  included  in  an  indictment  against  one  ofiender,  the  parties  may  be  charged 
jointly;  otberwisenot.— 2.  With  respect,  then,  to  the  ioinder,  in  an  indictment  of 
several  ofiences  against  the  same  defendsuit;  in  point  ot  law,  and  therefore  on  d^ 
nmrrer,  motion  in  arrest  of  judgment,  or  writ  of  error,  it  is  no  objection  to  an  indict- 
ment, that  distinct  ofiences  of  the  same  nature,  and  upon  each  of  which  there  is  a 
similar  judgment,  are  joined  in  the  same  indictment.  3  T.  R.  98. — 3.  Where,  how- 
ever, several  felonies  are  char^,  and  it  appear  before  tlie  defendant  has  pleaded,  ot 
the  jufy  are  chaiged,  that  he  is  to  be  tried  for  separate  ofiences,  it  has  been  the  prac- 
tice for  judges  to  tpaaiti  the  indictment,  lest  it  should  confound  the  prisoner  in  his 
defence,  or  prejudice  him  in  his  challenge  of  the  jury;  for  he  might  object  to  a  jury- 
man's trying  one  of  the  ofiences,  though  he  might  not  object  to  his  trying  the  other. 
If  the  jomder  of  two  distiqpt  felonies  be  not  discovered  before  the  prisoner  has  plead- 
edj  the  court,  in  its  discretion,  may  put  the  prosecutor  to  elect  on  which  he  will 
proceed.  3  T.  R.  106.  Leach,  531. 568.  2  Camp.  132.  8  East,  41.  i  8tark.  3Sy  57. 
—  4.  And  where  two  are  indicted  as  for  a  joint  ofience,  and  the  evidence  adduced 
afi^ts  each  differently,  bearing  more  strongly  against  one  than  the  other,*  the  judge 
may  sum  up  the  evidence  and  take  the  verdict  against  each  separatelv.  3  T.  R.  103. 
106.  —  5.  But,  though  two  different  felonies  ought  not  to  be  included  in  the  same  in. 
dictment  affliinst  the  same  defendant,  yet  the  same  act  may  be  charged  as  a  different 
offence  in  £flerent  counts.    Leach,  568.      l  Stark.  37.  ^  6.  Thus  a  count  for  a  rpb. 
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bery  may  be  joined  with  another  for  stealing  privately  from  the  person.    Leach.  S3I4 
—  7.  And  Lord  Hale  speaks  of  a  bill  contaming  two  offences,  as  burglary  and  theft, 
forcible  entry  and  detainer,  as  usual  in  practice.    9  Hale,  16J.  173,  Yelv.  99.    1  Stark* 
97.  —  8.  So  a  prisoner  may  be  indicted  for  petty  treason  and  murder  at  the  same 
time,  fnd  may  be  found  guilty  of  the  murder  and  acouitted  of  the  treason.  Leach,  518. 
Post.  1 06.  328.     1 0  St.  Ty.  36.     1  Stark.  57.  —  9.  So  if  die  special  description  of  the 
offence  in  the  indictment  include  a  more  seneral  offence,  the  prisoner  may  be  found 
guilty  of  the  latter,  and  acquitted  of  the  former.    Loich,  lOS.  771.816.    1  Stark.  57. 
— 10.  And,  in  general,  whenever  an  offence,  as  described  in  the  indictment,  is  made 
op  partlv  of  facts  and  circumstances,  which  constitute  a  less  aggravated  o£fence,  and 
partly  of  circumstances  peculiar  to  itself,  the  defendant  may,  ifthe  evidence  warrant 
such  a  conclusion,  be  found  guilty  of  the  more  simple,  and  acquitted  of  the  more 
serious  offence.    Fost  3fl8.    1  Hale,  578. 449.   2  Hale,  184. 508.    S  Hawk.  c.  23.  s.  95. 
c.  47.  s.  8.  Leach,  515.    1  Stark.  38.  —  1 1 .  And  for  this  reason  it  is  in  many  cases  unne- 
ce»ary  to  subjoin  to  a  special  count,  describing  the  aggravated  offence,  other  counts 
which  differ  only  in  the  omisuon  of  the  partictuar  allegations  in  which  the  aggravation 
consists.    1  Stark.  39.—  12.  Which  rule,  however,  has  this  limitation;  that  a  charge 
of  felony  cannot  be  modified  into  a  misdemeanor,  since  thereby  the  defendant  would 
lose  the  benefit  of  full  counsel,  of  a  copy  of  the  indictment,  and  of  a  special  jury. 
Leach,  15.    Vide  Cro.  Car.  532.    Cro.Jac.497.    Kielw.29.    CM.  401,    1  And.  551. 
1  Stark.  58.    Str.  1133.    2  Hen.  7.  10.  contra,  b.    2  Hawk.   c.  47.  s.  8.— ^13.   It 
seems,  likewise,  to  be  a  general  rule,  that  the  joinder  of  offences  which  necessarily 
require  different  judgments  is  bad  in  point  of  law,  and  therefore  a  ground  for  de- 
murrer, motion  in  arrest  of  judgment,  or  error.    3.  T.  R.  108.     3.  M.  &  S.  556,  — 
14.  The  rule,  however,  though  general,  is  not  invariable,  but  admits  a  variety  of  ex- 
ceptions ;  for  example,  in  the  ofl^nce  of  embezzling  naval  stores,  the  having  in  poa« 
session  new  stores,  or  stores  not  more  than  one-third  worn,  is  subject  to  transportation 
for  fourteen  years  .*  but  if  they  be  not  new,  or  be  more  than  one>third  worn,  the  pu« 
ntshment  is  different.    Tet  counts  for  both  these  offences  may  be  included  in  die 
same  indictment.    5  M.&  S.  550.—  15.  So  in  conspiracy  the  judgment  upon  con- 
viction is,  that  the  party  is  infiimous;  yet  to  couuts  for  a  conspiracy  may  be  added 
other  counts  which  do  not  include  a  charge  of  conspiracy.   3  M.  &  S.  550.  — 16.  And 
the  rule  to  determine  whether  two  offices  are  amenable  to  the  same  punishment, 
and  therefore  whether  their  joinder  in  the  same  indictment  is  not  l^aily  defective^ 
is  gained  by  considering  whether  they  are  primarily  liable  to  the  same  punishment ; 
if  so,  the  joinder  is  not  legally  defective,  notwithstanding  they  may,  under  circum- 
stances, be  amenable  each  to  a  diffl^nt  punishment ;  since,  then,  they  are  offences  of 
the  same  nature.    5  M.  &  S.  559. —  17.  It  is  no  objection  to  an  indictment  that  it 
charges  different  misdemeanors  upon  the  defendant  in  different  counts,  for  the  judg- 
ment is  the  same.    5  T.  R.  108.    2  Burr.  984.   8  East,  141.  2  Camp.  152.   1  Stark.  40. 
— 18.  But  the  joinder  of  offbices  of  a  perfectly  different  nature,  is  legally  defecdve, 
S  M.  &  S.  549. 

III.  (y  indicting  teveralfor  duiinci  offtncet ; 

AnafirUffor  distinct  offences  of  the  same  nature. 
1.  An  indictment  against  separate  offenders,  for  offences  of  the  same  nature^  is  not 
bad  in  point  of  law,  and  therefore  not  objectionable  by  demurrer,  motion  in  arrest  of 
jud^ent,  or  writ  of  error;  but  it  may  be  quashed  at  the  discredon  of  the  court  in 
which  it  is  pending.  8  East,  41.  —  2.  As  to  the  reason  of  the  rule;  in  dvil  mattera 
separate  oflenders  cannot  be  sued  in  the  same  acdon ;  and  if  the  reason  of  the  rule 
in  its  original  was,  because  by  the  form  of  the  declaradon,  which  anciendy  could  not 
be  violated,  the  several  demands  comprised  therein  are  reouired  from,  or  to  be  awarded 
against,  the  several  defendants  charged,  the  foundadon  or  the  diflTerence  between  dvil 
and  criminal  proceedings  is  plain.  An  indictment  against  separate  offenders  demands, 
not  that  the  same  punishment  be  adjudged  against  all,  but  that  the  jury  do  inquire 
concerning  disdnct  facts  upon  the  same  occasion,  insteadof  at  diff*erent  times.  If 
however  the  reason  of  the  civil  rule  is,  that  by  charging  separate  offenders  the  atten- 
don  of  the  jurors  might  be  distracted  indefiuiitel^^  it  may  be  difficult  to  assign  a 
satisfactory  ground  for  the  criminal  rule,  unless  this  be  one  ;*  the  court  cannot  in  civil 
suits  exerdse  that  dtscredonary  power  of  quashing  the  proceeding  which  they  60  in 
criminaL — 3.  If  the  offences  are  many  or  thdr  investicadon  intricate,  the  attendon 
of  the  jury  ma^  be  distracted,  and  they  be  thereby  disamed  firom  forming  that  distinct 
and  accurate  judgment  on  each  of  the  quesdons  thus  coUecdvely  submitted  to  them, 
which  they  might  have  given  by  considering  each  quesdon  impart.  This  inconvenience 
may  not  be  experienced  in  every  case,  so  that  whether  it  objects  itself  in  a  given 
instance,  is  a  matter  of  jud^ent  for  the  court  wherein  the  incuctment  is  pending  tp 
determine^  and  as  they  decide  one  way  or  die  other  they  may  quash  or  allow  the 

proceeding 


Against  whom  an  indictment  shall  beprosecuted^  4 c*    ^^ ^ 

For  extortion.     R.  1  Sal.  382.  (q) 

Husband  and  wife  for  keeping  a  bawdy-house ;  for  it  is  a  nuisance. 
R.  1  SaK  S84. 

So  for  keeping  several  inns  separaliter,  ad  nocumerUum.  2  RoK 
345.  (r) 

But  where  a  single  act  makes  an  ofience,  several  cannot  be  indicted 
for  the  same  act:  as,  for  using  a  trade  without  being  an  apprentice. 
1  Sal.  S82.  (s) 

For 

proceeding;  and  in  the  latter  case  may  adopt  such  precautions  t^  shall  secure  the 
defendants  from  any  incon?enience.  —  4.  It  seeins  to  nave  been  laid  down  as  a  general 
rule,  that  an  indictment  acainst  separate  ofienders  is  not  objectionable  in  any  shape, 
provided  it  charts  the  ounces  to  have  been  committed  MeparaUter,  so  that  tne  cases 
ivherain  indictments  of  that  form  have  been  quashed,  are  to  be  reckoned  exceptions 
to  the  rule.  Now  the  only  use  of  the  word  separa&ter  is  to  shew,  that  the  several 
defendants  are  meant  to  be  charged  separately  with  ofiences,  which  without  the  ad- 
dition of  that  word,  would  from  the  form  of  the  indictment  appear  to  be  charged 
jointly.  Thus  if  two,  having  perjured  themselves,  in  a  joint  affidavit  are  indicted  to- 
gether, and  the  indictment  states,  that  A.  and  B.  came  before  a  commbsioner,  &c. 
this  is  alleging  that  they  both  were  pulty  of  ope  and  the  same  crime,  when  by  law, 
their  crimes  are  distinct,  and  so  the  indictment  u  vicious;  but  if  the  word  teparalUer 
IS  used,  then  the  affirmation  is,  that  each  was  guilty  of  a  separate  offence.  Nothine 
then  is  gained  by  usio^  the  word  MepartdUer^  but  only  an  error  is  thereby  avoideo, 
except  that  its  use  obviates  the  necessity  of  double  counts.  Lord  Hale  has  said,  it  is 
common  experience  at  this  day,  that  twenty  persons  may  be  indicted  for  keeping 
disorderly  house,  &c.  for  the  word  uparaiUer  makes  them  separate  indictments. 
S  Hale,  174. — 5.  Two  may  be  included  in  the  same  indictment  for  an  assaulL 
LofiL  S71. —  6.  And  several  defendants  included  in  the  same  indictment  may«ever 
in  their  challenges  and  be  sepuately  tried.    6  T.  R.  638. 

Secondfyt/or  dutmct  offenee%  of  Afferent  natures, 

1.  It  seems,  that  an  indictment  against  several  for  distinct  offences  of  different 
natures,  is  bad  in  point  of  law,  and  the  reason  may,  in  all  cases,  be,  to  preserve  uni- 
formity in  the  pleas  and  judgment;  in  some,  to  secure  one  defendant  from  an  incon- 
venience, and  exclude  another  from  an  undue  advantage  Vide  8  East,  41. — 2.  This 
rule  must  be  confined  to  offences  having  no  connexion  one  with  another.  Several 
offimders  may  be  joined  in  one  indictment,  though  their  offences  are  of  several  degrees, 
if  dependent  one^upon  another ;  as  the  principal  in  the  first  degree  and  the  principal 
in  the  second  degree,  so  principal  and  accessory.  9  Hale,  175. — 5.  Several  cannot  be 
jointly  indicted  for  unlawfully  exercising  the  trade  of  tanning  leather  contrary  to 
1  Jac.  1.  c.  S9.  s.  5.    4  Burr.  8046. 

IV.  Of  mdieting  one  for  the  crime  {fa$udker, 

1.  A  master  may  be  indicted  for  his  servant's  misconduct,  done  in  the  ordinary 
course  of  his  employment,  though  contrary  to  his  orders.  As  where  he  throws  rubbish 
out  of  the  bouse  into  the  street;  where  the  servant  of  a  bookseller  sells  a  libel  to  a 
customer;  or  where  those  employed  by  the  proprietor  of  a  newspaper  to  print  and 
publish  it,  insert  a  libel  therein.  3  Esp.  C.  81.-—  9.  If  a  bailiff  n^ects  to  execute 
criminal  process,  or  sets  a  prisoner  at  liberty,  it  should  seem  the  sheriff  ma^  be  in- 
dicted as  for  a  breach  of  duty,  and  that  the  rule,  that  the  sheriff  is  not  criminally 
liable  for  the  act  of  his  officer,  means  as  for  that  act.  —  5.  Where  two  fill  the  office 
of  sheri£^  both  are  indictable  for  neglect  of  duty,  though  it  was  occasioned  by  one 
alone.— -4.  A  husband  cannot  be  indicted  for  the  crime  of  his  wife,  unless  she  can 
be  reckoned  his  servant  in  the  affiur.  On  indicting  the  wife,  the  husband  need  not 
be  Joined  for  conformity. 

(q)  Deer  stealing,  mai^enance,  keeping  disorderly  houses,  and  so  forth.  ^  2  Hale, 
773,  174.  2  Hawk.  c.  25.  s.  89.  1  Vent  502.  10  Mod.  555,  556.  Ld.  Raym. 
1248. 

(r)  A  wife  or  iiervant  Joining  with  a  stranger  in  the  same  murder,  may  be  charged 
in  one  and  the  same  indictment ;  and  concluding  felomce  prodUorie  et  eg  malUia  pr^e* 
cogUata  &c.  is,  reddendo  smgula  ungiUu,  good  for  both.    Foster,  529. 

(«)  1.  2  Rol.  Abr.  81.  2  Hawk.  c.  95.  s.  89.  2  Hale,  184.  1  Vent.  502.  5  Mod. 
181.  10  Mod.  555,  536.  1  Str.  625.  2  Sess.  Ca.  221.— >  2.  Nor  for  absenting 
themselves  from  church.   Trem.  P.  C.  267.  »  5.  Nor  several  parishes  for  non-repair  ctf 

a  high- 
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For  having  inmates  in  their  houses.     R.  2  Rol.  164*. 
For  doing  a  thing  against  a  statute,  or  proclamation.   Mod.  Ca.  210. 
Sa,  if  several  are  joined  in  the  same  indictment  for  having  several 
inns,  they  must  be  charged  severally  for  their  offence.     R.  2  Rol.  345. 

(G)  Cfjc  form  of  an  inDictinent. 

(G  1.)  It  ought  to  have  certainty.  —  Of  the  party. 

An  indictment  ought  to  be  certain.     5  Co.  121.  a.  (/)    Vide  Abat^ 
ment,  (F.  22,  &c.) 

Yet 


a  ki^hway.  R.  T.  H.  105.  Styles,  157.^ — 4.  Nor  several  individuals  for  omitdng  to 
repair  the  pavement  before  their  respective  houses.  8  Rol.  Abr.  81.  3  Hawk.  c.  25'. 
g.  89.  —  5.  Nor  for  being  common  scolds  or  barrators.    2  Str.  981. 

(t)  1.  Meaning  cireunuUmiial ;  for  there  are  two  ways  of  stating  a  case;  either  by 
giving  the  result  alone,  or  detailing  its  constituent  drcumstanoes ;  and  though  con* 
sidered  by  themselves,  the  former  is  prefierable  to  the  latter,  yet  it  cannot  be  employed, 
for  the  following  reasons :  -^  lo.  The  right  determination  of  every  case  depends  upon 
the  accurate  solution  of  two  questions;  the  one,  whether  by  the  rules  of  law  its  oper- 
ation is  such  as  to  make  it  available  to  the  end  proposed ;  the  mher,  whether  its 
constituent  facts  exist.  Since,  then,  the  l^gal  opieration  of  any  sffsir  can  only  be 
known  on  a  view  of  its  circumstances,  and  must  be  declared  b^  the  court;  a  circum- 
stantial detail  is  requisite  to  the  due  decision  of  the  former  question.  J^  io.  The  traverse 
of  a  summary  statement  puts  in  dispute  the  various  circumstances  of  wliich  it  is  com- 
bined. Now  it  is  a  rule  m  pleading,  that  the  case  be  (tiscussed  with  as  much  hrevi^ 
as  will  accord  with  its  end  of  doing  iustice  between  the  parties.  And,  as  the  ends  m 
justice  may  as  easily  be  attained  by  disputing  one  material  fact  as  many,  die  case  must 
be  so  stated,  that  on  issue  taken  upon  any  specific  allegation,  one  question  only  may 
be  raised.  —  5^.  To  the  attainment  of  justice  it  is  necessary,  that  the  one  par^  be 
apprised  of  the  nature  of  his  adversar/s  case;  whereby  he  may  be  enabled  to  meet 
it  bv  its  own,  or  resist  it  by  contrair  prooft.  A  summary  statement  leaves  the  matter 
in  doubt;  so  that  for  this  additional  reason  a  circumstantial  one  is  requisite. — 4<*.  Hie 
record  of  a  judgment  givep  on  a  summaiy  statement,  does  not  disclose  those  parti- 
cular circumstances,  b^  which  the  matter  in  controversy  is  distinguished  from  all 
others  of  the  same  species ;  so  that  should  either  party,  on  any  future  occasion,  seek 
to  bring  it  again  into  dilute,  the  attempt  cannot  be  frustrated  simply  bnr  producing 
the  former  record,  but  only  bv  collateral  proof  that  the  question  then  disputed  was 
the  same  with  the  present.  A  summary  statement,  therefore,  deprives  the  advemijr 
of  an  advantage,  to  which  by  law  and  in  reason  he  is  entitled.  Formerly,  indeed,  this 
advantage  was  of  more  importance  than  it  is  now;  for  then  it  was  considered,  that 
where  it  was  not  apparent  upon  viewing  the  record,  that  the  two  qgestions  wiere  simi- 
lar, the  fact  could  not  be  proved  throiuh  any  other  medium.  This  doctrine,  however, 
would  hardly  have  been  tenable  on  a  fair  discussion,  since  exceptions  to  the  role  tiiat 
a  narrative  must  be  circumstantial,  have  always  obtained,  and  yet  many  of  the  exce|> 
tions,  if  the  doctrine  were  upheld,  are  plain  violations  of  justice. — 5^.  The  fifUi  reason 
for  a  circumstantial  statement  is,  that  the  community  may  be  furnished  with  a  prece- 
dent in  future  similar  instances. —  6®.  These  five  reasons  for  a  circumstantial  statemeot 
hold  universally  and  upon  everv  occasion.  There  are  others  that  influence  in  parti* 
cuiar  cases  only,  of  which  thetoree  prmdpal  ones  are^ —  that  the  court  may  prononnoe 
an  appropriate  judgment — the  jury  give  a  discriminating  verdict — and  the  sheriff 
levy  in  execution.  —  2.  The  general  rule  then  is,  that  an  indictment  must  define 
circumstantially  the  particular  crime  charged.  The  exceptions  to  whifch  rule  are  in- 
dictments for  barratry,  for  keeping  a  disorderly  house,  and  for  being  a  common  scoU; 
in  which  cases,  independent  ot  anv  peculiar  relations,  the  indictment  may  be  genenl. 
Of  the  first  exception,  the  reason  is  not  known.  That  of  the  second  is,  that  it  may  be 
notorious  to  the  neighbours  that  disorderly  persons  frequent  the  house,  and  at  the 
game  time  they  may  not  know  who  such  persons  are,  and  therefore  to  require  them  to  be 
named,  would  be  requiring  an  irapos^bility ;  the  indictment  must  shew  the  situation 
of  the  house.  As  to  the  third  ofibnce ;  it  does  not  contist  in  using  particular,  expres- 
sions, but  in  the  circumstance  that  the  defendant  is  always  Molding,    l  T.R*  748.-* 

a.  If 
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Yet  certainty  to  a  general  intent  is  sufficient.    Co.  L.  90S.  a.     5  Co^ 
121.  a.  {t) 

And 


S.  If>  tooy  any  matter  be  described  in  a  way  in  which,  though  general,  it  might  for  any 
thing  that  appears  have  happened,  the  description  is  sufficient.    3  T.  R.  98. 

(Q 1.  Dougl.  158.  Cowp.  682. — 2.  The  rule  ascertaining  the  requisite  degree  of  detail, 
consists  of  two  branches,  namely,  that  every  fact  (or  negation)  essendal  to  the  case  must 
be  alleged,  or  a  correct  iudgment  of  its  merits  cannot  be  formed ;  and  with  a  degree 
of  precision  sufficient  to  the  ends  proposed  in  the  last  note. — 5.  And  though  this  second 
branch  still  leaves  the  rule  very  mnch  at  large,  and  in  a  manner  without  any  fixed 
or  determinate  limitation,  it  is  impossible  to  define  it,  in  the  general,  with  greater 
exactness,  but  in  every  new  case,  the  judgment  is  the  standard  to  which  re- 
course must  be  had,  aided  by  the  analogies  to  be  drawn  from  decidons.  Lord 
Coke,  indeed,  has  assigned  to  the  different  divisions  of  pleading;  different  degrees 
of  certainty,  by  taking  as  a  standard  that  degree  of  precision,  which  in  our  daily  in- 
tercourse, we  consider  sufficiently  definite  to  express  our  intentions  at  once,  calling  it 
by  the  name  of  certainty  to  a  common  intent,  holding  it  sufficient  in  certain  divisions, 
but  requiring  in  others  a  greater  exactness,  namely,  a  d^^ree  which  he  calls  certainty 
to  a  certain  intent  in  general,  and  in  others  again  a  still  nicer  precision,  which  he  calls 
certainty  to  a  certain  intent  In  every  particular.  These  distinctions  of  the  chief  justice 
have  been  characterised  by  some,  as  a  jargon  of  words  without  meaning,  whilst  others 
have  considered,  that  they  are  chargeable  only  with  quaintness,  and  graduate,  with  as 
much  precision  as  the  nature  of  things  will  admit,  the  scale  of  certainty  in  circum* 
ttantiai  statement.  But,  besides  that  they  are  calculated  to  afford  little  assistance,  they 
leero  open  to  two  objections;  one,  that  certainty  to  a  common  intent,  selected  as  the 
standard  of  gradation,'  can  only  be  applied  to  modes  of  expression :  the  other  may  be  ex- 
plained thus.  Since  the  reasons  for  exacting  prediion  in  statement,  are  the  attainment 
of  certain  ends,  it  follows,  that  if  a  greater  degree  of  precision  is  required  in  one  class 
of  pleading  than  in  another,  it  must  be,  because  the  ends  contemplated  by  each  are 
diflerent,  and  because  to  the  attainment  of  these  ends  different  degrees  ore  requisite. 
Now  the  ends  contemplated  by  the  constituent  parts  of  pleading,  considered  m  the 
ffeneral,  arc  two :  the  plain  tiff  sedcs  to  impose  a  liability  upon  the  defendant,  the  de- 
fendant to  be  exonerated ;  and  as  tbe  de^ees  of  certainty  must  be  the  same  in  each, 
inasmuch  as  the  reasons  for  a  circumstantial  statement  are  alike  common  to  each,  there 
is  nothing  in  the  reason  and  nature  of  things  which  requires  a  greater  precision  in  one 
than  in  another.  Sometimes,  indeed,  a  plea  may  be  more  genenl  than  a  count,  a  count 
more  general  than  a  replication,  and  so  forth ;  the  reason  of  which  is,  not  because  the 
pleading  is  a  count  or  plea,  but  either  from  certain  relations  subsisting  between  the 
parties,  or  from  certain  positive  rules  peculiar  to  a  particular  form  of  action.  If  there- 
fore we  would  establish  a  scale  of  certainty  proper  to  the  constituent  parts  of  plead- 
ing, it  must  be  by  considering  each  part  in  relation  to  the  different  classes  of  actions, 
or  the  particular  relations  that  may  subsist  between  the  parties.  It  is  observable,  that 
the  distinctions  taken  by  Lord  Coke  are  not  his  own,  though  by  him  digested  into  a 
more  regular  system,  and  followed  afterwards  with  that  implicit  obedience,  which  his 
doctrines  have  almost  invariably  met  with.  Previous  to  his  time,  there  seems  to  have 
been  no  fixed  scheme  of  precision  in  statement  It  is  further  observable,  that  in  a 
variety  of  instances,  a  greater  exactness  is  requisite  in  criminal,  than  what  would  su& 
fice  in  civil  proceedings.  When  it  was  debated,  whether  a  relaxation  of  the  nicest 
precision  and  certainty  should  turn  to  the  diminars  advantage,  a  feeling  for  the  ge- 
neral good  was  balanced  vrith  one  of  commiseration  for  the  prisoner.  That  his  im** 
munity  from  punishment  would  be  injurious  to  society,  was  questionable,  since,  being 
purely  acddcsital,  it  gave  to  others  no  reasonable  hope  of  offending  with  equal  im- 
punity. The  cases  in  which  the  question  first  arose  might  have  been  not  ageravatcd^ 
These  considerations  joined  their  force  to  sympathy,  and  turned  the  scale  in Tavour  of 
the  criminal.  —  4.  Facts  essential  to  the  case  naturally  range  themselves  under  two 
distinct  heads :  1^  Circumstances  which  are  constituent  parts  of  an  act  unlawful  in 
itself  without  the  aid  of  collateral  occurrences  or  relations ;  as  in  the  case  of  murder : 
S*.  Circumstances  which  make  unlawfbl  an  act  that  without  them  would  be  indiffer- 
ent; asl^  the  case  of  neglect  of  official  duty.  —  5.  Of  the  Second  cll^  of  circum- 
stances,  thotle  of  intent^  and  knowledge,  and  notice,  may  be  discussed  now. — 6.  Where 
an  evil  intent  is  essential  to  crime,  it  must  be  averred,  unless  the  presumption  inevit- 
ably, and  without  the  aid  of  extrinsic  circumstances,  is,  that  it  exists;  which  presump- 
tion always  obtiuns.  where  the  act  in  question  is  apparently  pernicious  and  unlawful. 

Vol.  IV.  ^  L'l  *  *^  6  East, 
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And  therefore,  an  in^ctment  ought  to  show  the  christian  («)  and 
surname  (x)  of  the  defendant,  {y) 


€  Easty  474.  Ld.  Raym.  879.  3  M.  &  S.  11. —  7.  Hence  an  indictment  for  sedi- 
tious words,  need  not  aver  an  intention  to  alienate  the  affections  of  the  king's  subjects, 
since  apparently  they  have  that  tendency.  Ld.  Raym.  879.  —  8.  So  an  indictment 
aeainst  a  baker  for  fraudulently  delivering  unwholesome  bread  for  the  use  and  supply 
of  the  children  of  an  asvlum,  was  heldgood,  thoudi  it  did  not  aver  that  he  did  so 
intending  to  injure  the  children's  health.  3  M.  &  S.  11.  —  9.  So  where  notice  or 
knowledge  is  essential  to  crime,  thdr  existence  must  be  averred,  unleu,  as  in  the  other 
case,  the  presumption  inevitably,  and  without  the  aid  of  extrinsic  circumstances,  is, 
that  they  have  place ;  which  presumption  always  obtains,  when  af^mrently  notice  or 
knowledge  is  an  act  of  duty  imposed  upon  the  defendant,  or  lies  alike  in  the  Knowledge 
of  all  men.    5  T.  R.  6S1 .    1 B.  &  P.  186. 

(ti)  I.  At  to  the  christian  name  by  which  a'party  shali  he  indicted;  it  may  be  that 
bv  which  he  is  known.  Mod.  Ca.  116.  1  Salk.  6.  C.  T.  H.  S86.  accord.  Tbeo. 
l5ig.  L  6.  c  S.  B,  9.  contra.  —  S.  So  by  his  name  of  confinnation.  Theo.  Dijg.  L  5. 
c.  1.  s.  7.  2  Rol.  Abr.  155. — 5.  And  though  he  cannot  be  sued  as  by  two  d^erenl 
christian  names,  since  he  cannot  have  them.  Ld.  Ray.  562.  Willes,  654.  —  4.  Yet 
where  he  has  two  christian  names  making  one,  and  has  omitted  one  of  them  in  the 
transaction  upon  which  the  indictment  is  founded,  it  seems  that  he  may  be  sued  by 
that  Vide  8  Mars.  250.  6  Taunt.  530. —  5.  In  what  manner:  The  name  should  be 
repeated  to  every  distinct  allegation;  though  it  will  be  sufficient  to  mention  it  once, 
as  the  nominative  case,  in  one  continuing  sentence.  4  Harg.  St.  Tr.  747. —  6.  It  has 
been  decided,  that  a  defendant  cannot  be  described  witii  an  aEoM  dictiu  of  the  christian 
name.  Ld.  Raym.  562.  Willes,  554.  S  East,  111.  —  7.  But  it  seems,  says  Mr.  Chitty, 
that  this  doctrine  u  not  well  founded;  for,  admitting  that  a  person  cannot  have  two 
christian  names  at  the  same  time,  he  still  may  be  csdled  and  known  by  two  snch 
names,  which  is  sufficient  to  support  a  declaration,  or  indictment,  baptism  bdnc  im- 
material.     1  Chit.  C.  L.  205.  in  notis,  rderring  to  R.  T.  U.  286.    6  Mod  116. 

1  Campb.  479.  —  8.  And  see  in  confirmation  of  this,  infra,  the  next  note,  asrigning 
the  reason  why  a  defendant  may  be  described  by  a  second  surname  laid  under  an 
aUas,  —  9.  As  to  what  is  or  is  not  a  misnomer  :  Mis-spelling  is  not,  if  the  name  b  still 
idemsonans-  2  Hawk.  c.  27.  s;  81.  Str.  889.  10  East,  84.  16  East,  110.  2  Taunt. 
401.  — 10.  For  letters  being  certain  artntrary  signs  descriptive  of  (words  or)  sounds, 
and  having  therefore  no  necessary  connection  with  the  sounds  which  they  describe,  it 
follows,  that  wherever  these  sounds  may  be  described  as  well  by  one  set  of  letters  m 
another,  a  deviation  is  allowable.  Hammond's  Analysis  of  Pleading,  89.— 11.  And  if 
two  names  are  in  original  derivation  tibe  same,  and  are  taken  promiscuously  in  com- 
mon use,  though  they  differ  in  sound,  yet  is  there  no  variance.  2  Rol.  Abr.  155. 
Bac.  Abr.  Misnomer.  1  Chit.  C.  L.  208.  — 12.  Shakeipeare  and  Shakepeare  are  not 
idL  son, ;  and  it  is  therefore  a  misnomer  to  use  one  tor  the  other.  10  East,  85.  — 
15.  So  is  the  inversion  of  two  christian  names  of  baptism  maUne  one.  5  T.  R.  195. 
— 14.  So  the  omission  of  one.  i  Mars.  477. — 15.  Or  of  the  whole  name.^  1  Bliars. 
477.  —  16.  But  *  A.  otherwise  B.'  is  not  ortma  fade  a  misnomer,  since  the  inference, 
until  rebutted  by  plea,  is,  that  the  whole  is  one  christian  name.  5  East,  ill. — 
17.  As  to  the  consequences  of  misnomer:  The  defendant  may  plead  in  abatement. 

2  Hale,  176.  237.  238.  2  Hawk.  c.  25.  s.  68.  Infin,  Justices,  (w  5.^ — 18.  But  cannot 
otherwise  object.  Bac.  Abr.  Misnomer,  (B).  Indictment,  (G  2.)  2  Hale,  175.  C.  C.  C.  54. 

(x)  1.  A  aefendant  may  be  indicted  by  the  name  by  which  he  is  known.    Ast. 

Ent.  1.     Theo.  Dig.  I.  6.  c.  2.  s.  i.    4  Mod.  347.     1  Hen.  7.  29.    2  Hale,  259. 

1  Salk.  6.    Ld.  Raym.  1015.  —  2.  And  whether  a  man  is  known  in  the  world  by  a 

particular  name,  depends  upon  his  having  been  called  so,  not  merely  upon  one  or  two 

occasions,  but  a  plurality  of  times.     5  M.  &  S.  455.     See  the  last  note.  —  5.  If, 

therefore,  a  defendant,  so  sued,  should  plead  a  misnomer,  the  prosecutor  may  reply, 

tbat  he  is  known  as  well  by  the  one  name  as  by  the  other.    2  mle,  238.  KeL  11. 12. 

—  4.  Though  it  is,  said  to  be  the  best,  and  more  usual  practice,  to  allow  the  ple^  as 

the  defendant  must  set  forth  hb  right  name  therdn,  and  a  new  and  more  renilar  in- 

(|ictiiient  nwy  immediately  be  preferred  aaainst  him,  ai|d  he  will  be  conduden  by  hit 

own  averment.    2  Hale,  176.  258.    l  Chit  C.  L.205.  — 5.  So  a  defendant  may  be 

described  by  a  second  surname,  if  it  be  laid  under  an  olRit/  for  a  man  may  be  known 

by  two  snrpamet.    Leach,  469.    i  Hen.  7.  28.    Bra  Wmomer,  47.    vide  npra. 

Abatement,  (F  is.)— 6.  A  niis*spelliijg  is  immaterk^  protided  die  name,  as  mia-apelc, 

and  the  true  one,  are  id.  son.  Supra,  in  the  last  note. — 7.  But  Symt  and  Symoadi  are 

not.    4  Mod.  S47.  —  8.  Nor  Shakeipeare  and  Shakqiearei'    10  fiast,  83. 

And 
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And  by  the  common  law,  if  the  defendant  had  a  digniQTy  it  onght  to 
add  his  dignity ;  for  it  is  parcel  of  his  name  (a). 

So^  if  he  had  an  office,  and  was  indicted  in  respect  to  his  office^  it 
ought  to  add  his  name  of  office. 

§0,  by  the  st.  1  H.  5.  5.  {b)  the  addition  of  {c)  the  defendant's  {d) 
estat^  o^ree  {e\  or  myst^,  the  town,  or  place  {/)  and  county  of 

which 

(y^  1.  A  coqioration  must  be  prosecuted  in  thnr  corporate  name,  and  the  names  of 
the  individuals  composing  it  will  not  suffice.  1  Leach,  253.  2  East,  P.  C.  1059.  — 
S.  But  trustees  under  an  act  of  parliament,  not  incorporated,  must  be  described  indi- 
▼idually,  and  their  character  as  trustees  subjoined  as  a  description  of  the  character  in 
which  they  are  prosecuted,  l  Leach.  514.  578.  1  Hawk.  c.  S4.  55.  — 5.  On  indict- 
ing a  parish,  as  for  not  repairing  thdr  higfiways,  the  inhabitants  are  not  named.  RoL 
Abr.  79.  Hawk.  b.  9.  c.  ts,  s,  68.  1  Chit.  C.  L.  S05. — 4.  The  defendant's  name 
should  be  repeated  to  evei^  distinct  all^Uon ;  though  it  will  suffice  to  mention  it 
once,  as  the  nominative  case  m  one  continuing  sentence.  4  Hai];.  St.  Tr.  747:  1  Chit. 
C.  L.  S07.  —  5.  And  with  respect  to  describing  third  persons,  it  is,  in  general,  neces- 
sary to  set  forth  their  names  with  sufficient  certainty,  and  therefore  it  seems  to  be 
generally  agreed  at  this  day,  that  an  indictment  for  suffering  divers  bakers  to  bake,  &c. 
against  the  assizd,  when  ttuit  was  an  offence,  or  for  distnunmg  divers  persons  withopt 
just  cause,  or  for  taking  divers  sums  of  njoney  of  divers  persons  for  tqll,  cannot  be 
supported.  Hawk.  b.  S.^c.  2S,  s.  71 .  Bac.  Abr.  Indict.  (6  S.)  Bro.  Indict  81.  8  Rol. 
Ahr.  80.    1  Chit.  C.  L. il l. 

(a)  If  a  knifht  or  other  higher  dignity  under  a  peer,  in  addition  to  the  christian  and 
lumame;  ana  if  a  peer,-  to  stand  instead  of  a  surname.  8  Inst.  6^6.  Bac.  Abr.  Mis- 
nomer, (B  8.} 

(5)  1.  Whicb  very  much  extend^  the  rule  of  the  common  law.  —  8.  That  statute 
enacts,  that  in  every  original  wnt  of  actions  personal,  appeals,  and  indictments. 
and  in  which  the  exigent  shall  be  awarded,  in  the  names  of  the  defendants 
in  such  writs  original,  appeals,  and  indictments,  additions  shall  be  made  of  their 
estate  or  do^ree,  or  mystery,  and  of  the  tovms,  or  hamlets,  or  places,  and  counties,  of 
the  which  they  were,  or  be,  or  in  which  they  be,  or  were,  conversant;  and  if,  by  pro- 
cess, upon  the  said  original  writs,  appeals,  or  indictments,  in  the  which  the  said  addi- 
tion be  omitted,  any  outlawries  be  pronounced,  that  they  be  void,  frustrate,  and  holden 
for  none;  and  oiat  before  the  outlawries  pronounced,  the  said  writs  and  indictments 
shall  be  abated  by  ^  excepHon  of  the  pdrty^  where  in  thd  same  the  said  additions  be 
omitted.  Provided  always,  that  though  tne  said  writs  of  additions  personal  be  not 
according  to  the  records  and  deeds,  by  the  surplusage  of  the  additions  aforesaid,  that 
f6r  that  cause  thev  be  not  abat^ ;  and  that  the  clerks  of  the  chancery,  under  whose 
names  such  writs  shall  go  forth  written,  shall  not  l^ve  out,  or  make  omission  of  the 
said  additions  as  is  aforesaid,  upon  pdn  to  be  punished,  and  to  mikkea  fine  to  the  king, 
by  the  discretion  of  the  chancellor. 

(c)  1.  No  addition  need  be  givei)  to  anv  other  person  thau  the  defendant ;  for  the 
statute  of  additions  has  reference  to  him  alone.  8  Leach,  861.  8  Hale,  188.  Bum's 
lust  Indictm.  Bac.  Abr.  Indictm.  (6  8.) — 8.  Though,  )f  more  persons  than  two, 
having  similar  names,  are  referred  to,  it  is  necessary  to  distinguish  them  by  an  addition, 
or  in  some  other  way.    Ibid. 

(<0  I.  Diversity  of  names  is  no  plea  in  an  indictment;  for  the  name  cannot  be 
changed  but  by  the  iury.  9  Hen.  4. 5.  Theo.  Dig.  1.  6.  c.  15.  s.  6. — 8.  Hence  there 
is  no  need  of  the  acfdition  of  elder  or  younger.    Ibid. 

(e)  1.  The/olhwing  are  names  rfiUgmty:  EarL  39  Bdw.  5.  55.  83  Ass.  pi.  24. 
Dav.  60.  n,  D.  1.  6.  c.  5.  s.  6. ;  I  5.  c.  5.  s.  8.  —  8.  Duke,  marquis,  atid  alt  titles 
whethtt  by  birth  or  creation  ;  hence  archbishop,  ^d  bishop.  87  H.  6.  5.«— 5.  So 
dttcbe«L  countess,  countess-dowager.  Skin.  15. —  4.  ICnight  Mod.  Ca.  105.  5  Mod. 
308.  vide  Theo.  Dig.  L  5.  c.  5.  s.  14.  —  5.  Master  of  an  hoqutal.  3  Ed.  5.  47.  Theo. 
Dig.  1. 6.  c.  9.  S.5.— -6.  Sttnant  at  low.  8  Inst.  668.  8  Hawk.  c.  5.  s.  no.  Bac 
Ak  MiMomer,  (B  t.)--  7.  <Surter  king  at  arms.  Cro.  Elii.  884.  Vide  Cro.  Elic.  548. 
Owen,  61.  ^  s.  Cter^acieui  Vm  at  anns.  Str.  850.  ^  9.  Btfronet.  Hob.  I8d.  Glift. 
17.  1  Vent.  i54.«*jo.  Kdlgbt  and  baronet  Cank  14.—  ii.  Degrees  taken  at  the 
uAfverR^^.  8  Haiik.  c  85.  s.  UC  8  lost  668.  -^18.  I^d6ir^  single  woman,  spinster, 
and  gentlewoman.    8  Inst.  66tf.    8  Male,  177»   8  Hawk,  c  ^.  s.  ill.  Bro.  Add.  64. 


6e. — 19.  TlteJhO&wyigeitMefdfenotiiafllietqfdknUy^wbeh^ 

Gentleman,  or  esquire.     14  H.  6. 15.    Theo.  Dig.  1. 6.  c.  6.  s.  9.    5  Mod.  508. — 


LI  8  14. 
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which  he  is  or  was  (g) :  and  if  omitted  (A),  outlawry  thereon  shall  be 
void,  and  the  indictment  (i)  may  be  abated  by  exception.  R.  2  Rol. 
225.     Vide  Abatement,  (F.  28,  &c.) 

The  addition  may  now  be  of  a  degree  by  creation,  or  without  crea- 
tion {k) ;  as,  earl,  bishop,  knight,  esquire,  gentleman,  widow,  doctor, 
clerk,  &c.  2  Inst  666. 

Or  an  occupation  (/) :  as,  merchant  (m),  grocer  (n),  labourer  (o), 

spinster  (p),  &c     2  Inst  668. 

And 


14.  Sed  vide  supra  in  the  text. — 15.  And  it  is  held  tlmt  an  inferior  person  may  be 
described  by  his  reputed  degree  of  gentlemen,  if  so  reputed,  though  only  a  yeoman  in 
1^  understanding.  9  Inst.  668.  I  Chit.C.  L.  805.—  16.  But  if  he  be  not  so  re- 
puted, the  mistake  will  be  fatal.  Ibid,  etiam  supra  in  the  text,  farther  on.  —  17.  And 
note,  that  gentleman  and  esquire  are  convertible  terms,  and  may  be  used,  for  each  other 
without  variance.  Bro.  Add.  44.  Fortes.  354.  Bac.  Abr.  Misnomer,  B  9.  1  Chit. 
C.L.  806.^18.  Dean,  archdeacon,  prsecentor.  Theo.  Ois.  1. 6.  c.  3.  s.  1. 8.  27  Hen.  6. 5. 
VideTbeo.  Oi^.  1.3.  c.  3.  s.  6.  17. — 19.  Provost.  I7£dw.3.  1.  Theo.  Dig.  1.  6.c5. 
R.  14.  —  80.  Dignitary  of  another  kingdom.  Mar.  pi.  26.  Dav.  60.  9  Rep.  118. 
8  Leach,  547-  620.  2  Salk.  451.  8  Hawk.  c.  %3.  s.  109.  Vide  Theo.  Die.  1. 3.  c.  3. 
8.  7.  —  21.  Though  anciently,  it  was  said,  an  Iri^  bishop  might  be  indicted  by  the  ad- 
dition of  his  diocese.  21  H.  6.  3.  4.  2  Hawk.  c.  2.3.  s.  109.  Bac.  Abr.  ACsnomer, 
(B  2.^  —  28.  Therefore  a  knight  shall  be  so  named,  though  he  is  an  earl  of  another 
kingdom.  Mar.  pi.  26.  —  23.  It  seems,  however,  that  if  a  name  of  forei^  (tignity 
be  added,  it  does  no  harm.  3  Lev.  48.  —  24.  So  if  a  man  be  deprived  of  bis  dignity, 
it  need  not  be  given ;  as  if  a  deanery  be  dissolved  by  act  of  parliament.  4  Han.  7. 6. 
Vide  Theo.  Dig.  1. 9.  c.  9.  s.  16. 1.  6.  c.  3.  s.  lO.  —  95.  Though  the  deprivation  was 
mituujutie;  for  it  stands  in  force  till  restitution.  13  Ass.  pi.  2.  Theo.  Dig.  i.  6.  c.  9. 
1. 1 5.  —  26.  See  farther  below. 

(/)  In  indictments  against  peers,  and  in  all  other  cases  where  no  process  of  out- 
lawry can  issue,  the  addition  of  place  is  unnecessary.    1  Chit.  C.  L.  208.  etiam  infra. 

{g)  The  words  *  estate  or  d^ee,'  in  the  statute,  are  construed  to  signify  the  same 
thing;  and  include  the  dtles,  dignities,  trades,  and  professions  of  all  ranks  and  de- 
scriptions of  men.    2  Inst.  666. 

(k)  1.  Unless  where  outlawry  lies,  no  addition  is  requisite;  not  therefore  in  an  in- 
dictment for  mere  forcibly  entry.  Comb.  70.  Bac.  Abr.  Indictm.(G  2.)  Misnomer,  (B  8.) 
Cro.  £liz.  148.  2  Hale,  177.  1  Wils.  244.  —  8.  Or  for  encroaching  upon  a  highway. 
Cro.  Eliz.  148.  8  Hen.  6.  9. — 3.  Or  in  informations  in  nature  of  quo  wammto. 
1  Wils.  244.  —  4.  Secus  in  quo  warranto  informations  by  original.  1  Wils.  944.  — 
5.  So  no  addition  need  be  given  on  indicting  a  peer,  unless  for  treason,  ielony,  or  ac- 
tual breach  of  the  peace.  S  Hale,  177.  199.  Cro.  Eliz.  148.  Comb.  70.  1  Wils. 
844.  845.  Cro.  C.  C.  55.^- 6-  And  on  indicting  a  feme  covert  as  the  wife  of  A.,  no 
other  addition  of  place  or  mvstery  is  necessary.    Cro.  Eliz.  199. 

(i)  1.  Being  such  upon  which  outlawry  lies,  supra.  —  2.  So  an  addition  mutt  be 
given  in  a  presentment  before  the  coroner,  since  outlawry  lies,  thereon ;  and  it  is  taken 
a»  an  indictment.    2  Leo.  800. 

(k)  By  his  name  of  dignity,  as  Garter.  2  Hawk,  c  25.  s.  69.  Cro.  Eliz.  884.  542. 
Bac.  Abr.  Indictm.  (G  2.)    . 

(I)  Where  the  defendant  is  eng^ed  in  several  occupadons,  he  may  be  described  by 
either  of  them.    2  Inst.  668.  669. 

(m)  1.  A  trader  may  be  sued  either  by  his  degree  or  trade.  Str.  556.  816.  Ld. 
Raym.  1541.  —  8.  Thoueh  if  he  be  a  gentlemen  by  birth,  he  should  be  described  as  a 
^ntleman,  and  not  by  nis  art  or  mystery.  8  Inst  668.  669.  —  9.  So  a  gentleman, 
though  a  husbandman,  shall  be  sued  as  a  gentleman.  14  H.  6.  15.  Theo.  Dig.  L  6. 
c.  15.  s.  5.  8  Inst.  669.  —  4.  So  a  viscount  shall  be  sued  by  that  name,  and  not  by 
the  name  of  lord.    Dal.  48.    Vide  infra. 

(fi)  1.  Baker.  2  Hawk.  c.  89.  s.  114.  Bac.  Abr.  Misnomer,  (B  9.)-r-9.  Brewer. 
Ibid.  Bro£ger.  9  H.  6.  65.  Theo.  Dig.  i.  6.  c.  15.  s.  5.— .^^roker.  Ibid. ^4. 
Batcber.  Bro.  Add.  42.  8  Hale,  1 77.  2  Hawk.  c.  89.  s.  1 14.  Bac.'Abr.  Misnomer, 
(B5.)-^5.  Cmenter.  Bro.  Add.  15.  99.  8  Hawk.  c.  89.  s.  114.'  Bac.  Abr.  Mtsno- 
«Ber,(B3.V-6.  Cbapman.,Dy.  46.— 7.  Chopchurcb.  9  H  6. 65.  Theo.  Dig.  1. 6.  c.  15.  s.  3. 
— 8.  Clerk.  2  Leoo.  1 85.  -^  9.  Cook.  8  Hawk.  c.  89.  s.  1 14.  Bac.  Abr.  Misnomer,  (B  3.} 
—10.  Currier.  Dy.  46. — 1 1.  Dyer.  Ibid. — 18.  Fisbmonger.  Ibid.  ^- 13.  Hostler.  Bro. 

2  Add. 
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And  his  reputed  degree  is  sufficient :  as,  if  he  be  called  gentleman, 
where  he  was  only  yeoman  in  truth.     R.  6  Co.  67.    2  Inst.  668. 

But  if  he  be  called  yeoman,  spinster,  &c.  where  in  truth  he  is  a 
gentleman  (7),  and  so  reputed,  the  indictment  shall  be  quashed.* 
2  In^t.  667.  668.  (r) 

But  an  addition  of  office  is  not  sufficient,  unless  he  be  indicted  in 
respect  of  his  office;  for  it  is  uncertain,  being  competent  to  all  degrees, 
as  farmer  (5),  butler  {t\  servant  (ti).     2  Inst.  668. 

Nor  an  addition  of  citizen;  for  it  does  not  shew  his  d^ree,  or 
mystery.     2  Inst.  668.  {x) 

Nor  of  vagabond,  heretick,  and  the  like.  (^)     2  Inst.  668. 

Add.  55.  Bac.  Abr.  Misnomer,  (B  5.)  — 14.  Hcsbandman.  2  Inst.  168.  Bro.  Add.  39; 
%  Hawk.  c.  S3.  8.  114.  Bac.  Abr.  Indictment,  (G  2.)  Misnomer,  (B  3.) — 15.  Mer- 
cer.  5  £dw.  4.  5.  Theo.  Dig.  1.  6.  c.  15.  s.  S.  8  Inst.  168, 169.  S  Hawk.  c.  93. 
8.  114.  Bac.  Abr.  Misnomer,  (B  3.) — 16.  Miller.  Bro.  Add.  39.  3  Hawk.  c.  23. 
s.  1 14.  Bac.  Abr.  Misnomer,  (B  3.) — 17.  Parish  Clerk.  Bro.  Add.  59. 69.  2  Hawk, 
c.  23.  8. 114.  Bac.  Abr.  Misnomer,  (Bs.) —  18.  Parson.  2  Leon.  183. —  19.  Point- 
maker.  Ibid.  —  90.  Schoolmaster.  2  Leon.  186.  2  Hawk.  c.  23.  s.  114.  Bac.  Abr. 
Misnomer,  (B  3.)  — 21.  Scrivener.  9  Hawk.  c.  93.  8.114.  Bac.  Abr.  Misnomer, 
(B  3.}—  29.  Shoemaker.  Oy.  46.-23.  Tanner.  Dy.  46.-24  Taylor.  2  Inst.  168. 
Bro.  Add.  15.  39.  Bac.  Abr.  Misnomer,  (B  5.)  2  Hawk.  c.  25.  s.  114.  —  95.  And 
all  other  lawful  trades  and  professions.    2  Inst  168.    Bac.  Abr.  Misnomer,  (B  3.) 

(o)  1.  Labourer,  and  yeoman,  though  both  good  additions  for  a  man,  are  bad 
when  applied  to  a.  female.  1  Chit.  C.  L.  909.  —  2.  But  she  may  be  described  aa  the 
wife  of  A.  B.  yeoman.    Oyer,  46,  47.    Cro.  Eliz.  750.    2  Hale,  177.  infra. 

{p)\.  Though  it  has  been  said,  that  a  gentlewoman  maybe  sued  by  the  name  of sphuter. 
Semb.  Oy.  88.  b.  Supra,  Abatement,  (F  96.)  —  2.  Yet  Lord  Coke's  opinion  is  the  other 
way ;  and  maintains,  that  she  has  as  good  a  right  to  that  addition,  as  a  baroness,  vis- 
countess, &c.  has  to  hers.    2  Inst.  668. 

(q)  1.  Or  knight,  when  he  is  a  baronet.  Jon.  346.  —  2.  Though,  it  is  8ai4»  that 
there  is>  no  necessity  for  the  addition  of  a  dienity  created  since  the  st.  1  Hen.  5. ;  as  if 
a  man  be  knight  and  baronet,  it  is  sufficient  if  Ke  named  be  knight  only.  Lat.  169.  — 
3.  A  man  having  a  more  worthy  addition  by  his  office,  or  from  a  university  d^ee, 
may  be  sued  by  either;  thus  a  master  of  arts  or  doctor  of  divinity  may  be  ^ed  as 
clerk.  35  H.  6.  S5.  Theo.  Oig.  1.  6.  c.  15.  s.  13.  —  4.  So  a  serjeant  of  the  king's 
kitchen  may  be  sued  by  die  addition  of  cook,  or  gentleman,  or  esouire.  14  Hen.  6. 15. 
Theo.  Oig.  I.  6.  c.  15.  s.  6.  —  5.  Giving^  a  name  of  dignity,  which  the  defendant  has 
not,  may  be  pleaded  in  abatement ;  aa  naming  him  knight  and  baronet,  when  he  is  not 
a  baronet,  or  when  not  a  knight.  Reg.  pi.  287.  I  Vent.  154.  —  6.  So  ^ving  a  name 
of  dignity  lost  by  marriage.  Vide  Ov.  79.  b.  Ow.  81 .  —  7.  Or  giving  a  Utle  conferred, 
by  curtesy  only;  as  marquis  to  a, duke's  eldest  son.    Sal.  451.    Semb.  Ow.  82. 

(^  1.  An  esquire  may  be  indicted  by  the  addition  of  gentleman ;  for  all  degrees  be- 
low knights,  are  names  of  worship  only.  1  Wils.  244.  —  9.  Indeed  gentleman  and* 
esquire  are  convertible  terms,  and  ma^  be  used  for  each  other  without  variance.  Bro. 
Add.  44.    Fortes.  354.    Bac.  Abr.  Misnomer;  (B  3.) 

(ff)  Which  addition  is  at  least  questionable,  being  of  equivocal  signification,  and  if 
any  act  be  implied  by  it,  the  term  huthandman  is  the  proper  description.  9  Inst.  668. 
Bro.  Add.  10.    9  Hawk,  c  23.  s.  116.    Bae.  Abr.  Misnomer,  (B.  3.) 

(/)  1.  Chamberer.  5  £dw.  4.  32,  33.  Theo.  Oig.  1.  6.  c.  1^.  s.  lo.  —  2.  Cham- 
berlain. Bro.  Add.  50.  58.  2  Inst  688.  9  Hawk.  c.  93.  s.  117.  Bac.  Abr.  Misno- 
mer, (B  3.) — 3.  Chancellor.  Supra  Abatement,  (F  96.) — 4.  Groom.  Bro.  Add.  50. 
58.  9  Inst  688.  9  Hawk.  c.  23.  8. 117.  Bac.  Abr.  Mixnomer,  (B  3.) — 5.  Ptte. 
Ibid.  —  6.  Pantler.  Ibid.  —  7.  Treasurer.  Supra,  Abatement,  (F  26.) — 8,  But  at- 
terroan  is  a  good  addition.    Ibid.  91  £dw.  4.  77.    Theo. Oig.  1. 6.  c.  15.  s.  1 1. 

(«)  1.  Contra,  as  to  servant.  Ld.  Raym.  968. —  9.  Servant  of  such  a  one  seems  to 
be  a  good  addition.  7  £d  4.  10.  .  9  £dw.  4.  50.  Oy.  46.  3  Hen.  6.  31.  Theo. 
Dig.  1.6.  c.  15. 8.1.    Mod.  Ca.58. 

(fg)  Nor  bufge88.  Ibid.  9  Hawk.  c.  23.  s.  ill.  Bro.  Add.  5.  49.  50.  Bac.  Abr. 
Indictment,  (6  9.) 

(y)  1.  That  is,  any  other  unlawful  employment.    99  £dw.  4. 1.  2  R.  3. 2.   9  H.  6. 

€S.     Theo*  Oig.  1.6.  c.  15.  8.3,  —  2.   So^  common  informer.  2  Inst.  168.     Bro. 
Add.  50.    9  Hawk.  c.  93.  Si  1 14.    Bac.  Abr.  Misnomer,  (B  3.) 

Lis  If 
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If  a  nwroer,  &c.  be  a  gentleman,  he  oughC  to  be  named  by  die 
highest,  viz.  geixleman*    2  Inst.  668. 669.  ( z) 

And  the  addition  ought  to  be  annexed  to  (a)  the  person  indicted;  fcr 
after  an  aUas  dictus,  it  is  not  sufficient    4  Ed.  4. 10.  a.    2  Inst.  669.  {b) 

So,  A.  uxor  B.  spinster ;  for  it  may  be  referred  to  A.  or  B.  Dy.  46.  b. 

Otherwise^  if  it  was  A.  v.  E.  nuper  yeoman :  for  that  cannot  be  re- 
ferred to  the  wife,  but  only  to  the  husband.  R.  Dy.  47.  a.  Cro.  EL  750. 

The  addition  of  the  place  (c)  may  be,  ntq>er.  {d)  2  Inst.  669.  670J^e) 
——i.—*— ————■».  ■   .    .  II       I  ■■■ «.  II         II 

(x)  1.  Or  he  may  plead  in  abatement.  sHawk.  c99.  rios.  —  9.  The  rale  if, 
that  where  the  defendant  Is  engaged  in  seveiml  occupationt,  he  ma?  be  described  by 
either  of  them,  but  if  a  gentleman  by  birth  eqgage  in  trade,  he  thonid  be  described  as 
mgentleman,  and  not  bv  hb  art  or  mystoy.    2  Inst  668. 669.    1  Chit  C.L.  908. 

{a)  In  the  case  of  noblemen,  the  addition  of  ouality  precedes  that  of  place,  as  Ed- 
waril  Dnke  of  Buckingham,  late  of  R. ;  but  in  that  of  a  knight  or  baronet,  the  place 
precedes  the  oegree,  as  A.  B.  late  of  6.,  baronet    2  Inst  669. 

(5)  1.  Tbeo.Dig.  L6.  c.  14.  s.  19.  Cro.  Blix.  198. 249.583.  Dy.88.  8tattnf.68. 
Moor,  554.  9  Leo.  185.  2  Hale,  177.  l  Leach,  469. —  2.  For  the  addition  regularly 
refers  to  the  last  antecedent     1  Leach,  420.    Cro.  Eliz.  198.  583.    5  Salk.  19.  20. 

1  Saund.  14.  n.     2  Hale,  177.     2  Inst.  669.     2  Hawk,  c  2.   s.  126.    c.  25.   s.  70. 
Bac.  Abr.  Indictment,  (6  2.) — 5.  And  after  an  ofior,  an  addition  is  unnecenary. 

2  Hawk.  c.  95.  s.  70.— 4.  Yet  if  a  man  be  named  A. B.  alia$  diehu  D.,  the  addition 
after  the  aSas  is  good.  5  Edw.  4. 141. — 5.  So  A.  B.  servantof  J.  Noke  of  D.,  in  the 
ooun^  of  M.  butcher,  is  not  good;  for  the  addition  shall  be  lefeired  to  J.  Noke. 
6  Edw.  4. 5.  9  Edw.  4.  48.  Dy.  46.  Theo.  Dig.  1.  6.  c  14.  s.  la  —  6.  Yet  the 
residence  of  the  wife  is  sufficiency  shewn  by  stating  that  of  the  husband,  unless  it  h 
expressly  proved  that  they  live  separate.  2  Inst  669.  2  Hawk.  c.  25.  s.  124.  t>o. 
Blis.  198.  750.— 7.  So  A.  B.  who  was  the  wife  of  N.  of  D.  is  oood;  for  the  addition 
shall  be  referred  to  the  wife,  and  not  to  the  husband  who  was  dead.  4H.6.4.  Hwo. 
Dig.  I.  6.  c.  14.  s.  9.  —  8.  But  where  the  addition  b  not  proper  to  the  wife,  as  yeo- 
man, &c  it  shall  be  referred  to  the  husband.  Dy.  46. 47.  —  9.  Where  both  the  name 
and  addition  are  the  same,  there  should  be  some  further  descr^ition  added  for  the 
sake  of  distuction.  2  Hawk.  c.  25.  s.  70.  — 10.  And  where  sereral  ddendants  haTe 
the  same  addition,  it  should  be  repeated  after  each.  IbidL — 11.  Where  a  fedier  and 
son  have  the  same  name,  ami  are  hoik  huUeUdt  some  distinction,  as  elder  and  yomigcr, 
should  be  adopted.  Ibid.  1  Chit  C.  L.  21 1.  Salk.  7. — 12.  But  though  it  has  been 
said,  that  where  no  addition  is  stated  in  the  in^ctment  as  to  one  of  the  defendants,  it 
will  be  quashed  as  to  all.  2  Hawk,  c  25.  s.  70.  1  Butst  185.  Sed  Tide  2  Hale^ 
177.  ^-  IS.  Yet  this  seems  incorrect,  because  the  law  re^srds  the  indictment  in  that 
case,  as  several  against  each  of  the  defendants.  2  Hale^  177.  Bac  Abr.  lifisnQSMr, 
(G).    Indictment,    (G  2.)    4  T.  R.  556.  557. 

(c)  But  not  of  the  degree ;  for  the  description  must  be  according  to  the  present 
desree,  and  not  as  *  nuper  armiger,*  2  Inst.  670.  9  Edw.  4.  2.  22  Edw.  4^  15. 
21  lieo.6.5. 

{d)  I.  In  practice,  where  a  felony,  or  other  offence,  has  been  committed  at  A.  m 
the  county  of  B.  the  usual  and  better  course  is,  to  state  the  defendant's  addition  of 
the  same  place,  viz.  J.  S.  late  of  A.  in  the  county  of  B.,  althon^  his  place  of  abode  ^ 
may  be  in  anoUier  county ;  because  he  is  considered  as  having  been  coavenant  in  die 
county  where  the  offence  was  committed ;  and  when  thb  course  b  adopted,  the  process 
of  outlawry  will  go  as  at  common  law,  and  there  is  no  occasion  for  writs  of  capiat 
into  different  counties,  as  is  necessary  when  the  indictsient  states  the  defendant's  ad- 
dition to  be  of  a  county  diflerent  to  that  in  which  the  oflence  is  charged  to  have 
been  committed.  2  Hawk.  c.  27.  s.  125. 196.  2  Hale»  196.  5  T.  R.  502.  I  Chit 
C.  L.  210.  —  2.  If,  however,  the  indictment  state  the  defendant's  addition  to  be  of 
the  county  in  which  the  oficince  was  committed,  and  then  another  addition  of  a  di(' 
farent  county  is  stated  under  an  a&at,  one  writ  of  capias  will  in  genend  suffice. 
2  Hale^  196     2  Hawk.  c.  27.  s.  125. 126.    i  Chit.  C.  L.  9ia 

te)  \,  2  Hawk.  c.  25.  s.  1 1 9.  Bac.  Abr. Misnomer  (B 4.)  4 T. R.  541 .  —  2.  And 
le  has  removed  from  one  vill  to  another,  he  may  be  named  either  of  the  latter, 
or  as  late  of  the  former.  19  H.  6.  i .  55  H.  6. 9.  Theo.  Dig.  1.  6.  c  14.  s.  15.  — 
5.  Hence,  late  of  X.  is  good,  though  cotnmorant  in  Y.  2  Str.  924.-4.  And  it  is 
said,  thMt  if  a  man  be  described  as  of  A.  Inte  of  B.,  proof  of  cither  allegation  nqrbe 
admitted.    2  Hawk.  c.  25.  s.  119. 

If 
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If  a  d^  or  borough  be  a  county,  the  addition  of  that  only  (as  of 
London)  is  sufficient.    2  Inst  .669.  (/) 

The  addition  cS  a  parish  is  sufficient    2  Inst  669.  {g) 

But  if  there  be  two  towns  in  one  parish,  he  ought  to  be  named  of 
one  of  die  towns,  {h)    2  Inst  669.  (0 

Or,  if  there  be  D.  Magna  4r  Parvoj  the  addition  of  D.  alone  is  not 
good.    2  Inst  669.  (t) 

It  ought  to  be  plainly  expressed  that  he  is  of  such  a  place :  and 
therefore,  A.  mercator  de  London  is  not  sufficient;  ,ibr  perhaps  he 
does  not  reside  in  London.    4  Ed.  4.  10.  a.  (/) 

Soj  A.  parson  of  D.;  for  he  may  be  parson  there  without  residence. 
Cont  for  non-residence  shall  not  be  intended.  2  Inst  669.  (m) 

If  an  indictment  gives  a  bad  addition,  it  will  be  helped  by  the  ap- 
pearance of  the  defendant    2  Inst.  670.  (n) 

So, 
— — —  ■  ■  ■■   . 

(^  And,  even  thou^  they  be  not  co-extensive,  he  will  be  presumed  to  be  sn  in- 
habitant of  both,  until  the  contrary  appear,  t  Inst.  669.  s  Hawk.  c.  S9.  s.  ISO. 
Bac.  Abr.  Misnomer,  (B  4.) 

(g)  1.  If  it  contains  no  more  than  one  town  or  hamlet,  which  will  always  be  pre- 
sumed until  the  contraiy  appear,  tinst  669.  3  Hawk.  c.  95.  s.  isa  Bac.  Abr. 
lf]snomer,(B.  4.)  —  S.  If  it  includes  more  than  one  town  or  hamlet,  theproper  place 
should  be  specified.  9  Anders. 94.  l  Burr.  SSY.  558.  1  Chit.  C.L.  909.— 5.  It 
seems,  however,  that  a  county,  as  well  as  a  place,  must  be  distinctly  lud  in  the  indict- 
ment in  all  cases  where  process  of  outlawry  would  lie  against  the  doendant,  Cro.  Jac. 
167.  9  Inst  9B0.  2  Hawk.  c.95.  s.  190.  — 4.  So  a  county,  without  a  vill,  is  insuf- 
ficient.   Cro.  Jac  616. 

B)  1.  So  the  addition  of  a  hundred  or  soken  is  insufficient,  where  there  are  divers 
.    Theo.  Dig.  1.  6.  c.  14.  s.  90.  —  9.  So  of  any  great  place  containing  divers  vills. 
5  £dw.  4.    1  Theo.  Dk.  1. 6.  c  14.  s.  91. 

(i)  1.  Where  a  hamlet  is  parcel  of  a  town,  and  an  inhabitant,  therefore,  of  the 
former  is  also  an  inhabitant  of  the  Utter,  he  may  be  described  as  residing  in  other. 
9  Inst.  669.  Bac.  Abr.  Misnomer,  (B  4.)  55  H.  6.  50.  Theo.  Dig.  L  6.  c.  14.  s.  14, 
'14  H.  6.  95.  Vide  9  Hawk.  c.  95.  s.  105.  —  9.  So  if  he  occasionally  live  in  two 
places,  the  addition  of  either  will  suffice.  9  Hawk,  c  QS,  s.  103.  —  So  if  he  reside  in 
one  vill,  and  has  a  family  in  another.  19  H.  6. 1.  Theo.  Dig.  1. 6.  e.  14.  s.  15.*- 
5.  So  if  a  man  has  a  family  at  G.  and  dines  at  W.,  he  may  be  named  of  W.  Dub. 
1  Sid.  595.  —  4,  And  the  place  where  he  is  comoenatU  is  a  suffident  addition,  thoi^ 
neither  cammorani  nor  inhabitant  there.  Barnes,  1 69.  —  5.  And  if  he  live  in  a  place 
which  has  a  certain  name,  though  It  is  ndther  a  town  nor  an  hamlet,  at  the  statute 
uses  the  general  word  P^oce^  it  will  be  sufficient  to  describe  him  as  of  the  same. 
9  Inst  669.    Bac  Abr.  Misnomer,  (B  5.) 

(Jc)  1.  Rast  Ent.  47.  9  Hawk.  b.  9.  c.  95.  s.  9).  —  9.  So  if  the  same  place  be 
sometimes  called  North  Dale,  and  sometimes  East  Dale,  but  never  Dale  sunply,  he 
may  plead,  if  indicted  by  the  simple  addition  of  Dale,  that  there  i»  no  such  town,  be- 
cause a  part  of  the  name  is  not  equal  to  the  whole.  9  Hawk.  c.  95.  s.  191.  —  5.  But 
it  seems,  that  if  there  are  two  places  of  precisely  the  same  name,  in  the  same  county, 
smd  never  othennse  denominated,  it  will  be  sufficient  to  allege  the  defendant  to  be 
of  the  town  generally,  without  any  distinction.  Ilnd.  9  Inst  669.'  Rast.  £nt  47. 
1  Chit  C.L.  909. 

(J)  9  Hawk.  c.  95.  s.  190. 

(in)  1.  7  H.6. 1.  10  H.  6w  8.  Theo.Dif^  I.  6.  c.  14.  s.  7.  9  Inst  669.  -—9.  So  A. 
chancellor  of  the  nniversity  of  Oxford  is  sufficient,  without  saying  of  Oxford. 


a  H.  6. 57.  Theo.  Dijg.  1. 6.  e.  14.  s.  15.  —  5.  So  the  residence  of  the  wife  is  suf- 
ficiently shewn  by  stating  that  of  the  husband,  unless  it  is  expressly  proved  that  they 
live  separate.    9  Inst  669.    Hawk.  b.  9.  c  95.  s.  194.    Cro.  Eliz.  198. 750.  supra. 

(fi)  1.  For  the  st  of  H.  5.  declares,  that  the  proceeding  shall  be  abated  *  bj^  the 
exception  of  the  par^  i  so  that  if  he  appears  and  pleads  m  chief,  the  defect  is  aided. 
Cro.  Jac.  4S9.  610.  9  Hale,  175.  Ld.  Raym.  545. 490.  And.  146.  1  Leach  ,490. 
in  notif.  C.  C.  C.  54.  Bac.  Abr.  Misnomer,(E^  Indictment,  (G  3.)— 9.  The  mode 
of  obfectiqg  where  the  defect  b  not  apparent,  u  'by  plea  only.    Andr.  148. 150.  — .' 

L 1  4  S.  Where 
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So,  if  there  be  no  addition.    Per  Keelii^,  1  Sid.  247. 

And  an  outlawry  upon  it  shall  be  avcH^d  only  by  error,  or  plea, 
though  by  the  st&tute  it  is  said  to  be  void.     2  Inst.  670. 

It  IS  sufficient  if  the  addition  be  in  English.     R.  1  Sid.  lOU{o) 

If  there  be  an  indictment  as  accessory,  it  must  have  the  name  of  the 
principal.  (;) 

If  the  surname  be  mistaken  in  an  indictment,  he  shall  answer  to  the 
felony.     1  H.  5.  5.  b.  as,  Martyn,  for  Morten.     R.  Kelg.  12.  (q) 

Otberwise,   if  his  name  of  baptism  be  mistaken.      11  H.  4.41.  b. 
F.  Corone,  88. 

•  So,  in  treason,  or  trespass,  quod  procuravit  quendam  ignotum,  is 
sufficient ;  for  all  are  principals. 

Or,  quod  quidam  ignotus  in  a  vizor  gave  the  mortal  stroke.     R.  Kdg. 
10.  (r) 

. (G20 

3.  Where  apparent,  the  court  may  be  moved  (before  plea)  to  quaah  the  indictment. 
I  Leach,  4S0.  — 4.  But  defendant  cannot  demur.  And.  148. 150.  Cro.  Jac.  610. 
Ro.  Abr.  780.  ^  5.  And  though  Sir  William  Blackstone  lays  it  down,  that  judgment 
may  be  reversed  by  writ  of  error  for  the  want  of  a  proper  addition  to  the  doendant's 
name,  according  to  the  statute  of  additions.  4  Com.  991.  ^-  6.  Yet  this  expression 
was  probably  not  meant  to  be  taken  in  its  utmost  latitude,  but  limited  to  juogments 
upon  outlawry. 

(o)  By  St.  4  €reo.  S.  c  86.  all  writs,  process,  pleadines,  rules,  indictments,  records, 
and  all  proceedings,  in  any  courts  of  justice  within  Engbnd,  shall  be  in  the  English 
tongue,  and  shall  be  written  in  such  common  hand  as  acts  of  parliament  are  usually 
engrossed  in ;  the  words  and  lines  to  be  written  at  least  as  close  as  the  said  acts 
usually  are,  and  not  abbreviated.  —  2.  And  by  st.  6  Geo.  2.  c.  14.,  all  pleadings,  rules, 
orders,  indictments,  and  informations,  &c.  may  be  written  or  printed  in  a  common 
hand,  and  with  the  like  manner  of  expressing  numbers  by  figures,  as  have  been  com- 
monly  uf«d  in  the  «id  court.,  and  with  tuch  abbreviation*  a«  are  UNd  in  the  Engiidi 
language. 

(p)  1.  The  receiver  of  stolen  goods  may  be  indicted  without  naming  the  principal 

felon.    9  Bast,  P.  C.  781.    5  Camp.  264,  265.  —  2,  And  in  treason,  or  trespass,  it  is 

sufficient  to  say,  that  defendant  procured  some  one  unknown,  since  all  are  principals. 

Supra,  in  the  text.  —  5.  And  where  a  principal's  name  is  unknown,  an  averment  that 

it  IS  so,  will  excuse  the  mention  of  it  on  indicting  the  accessary.     2  Hawk.  c.  9S, 

s.  71.    2  East,  P.  C.  651.  781.     C.  C.  C.  36.     Plowd.  85.     Dyer,  97.  286.     2  Hale, 

181.  — 4.  But  if  the  averment  is  false,  an  acquittal  will  be  curected.  3  Camp.  264. 

265.    2  East,  P.  C.  781.  —  5.  So,  in  an  indictment  for  larceny,  though  the  goods  ma^ 

be  laid  tu  be  the  property  of  persons  unknown,  if  that  is  actual^  the  casc^  yet  if 

the  owner  be  really  known,   the  allegation  will  be  improper,  and  the  prisoner 

must  be  discharged  from  that  indictment,  and  tried  upon  a  new  one  rectifving  the 

mistake.      2  East,  P.  C.  651.  781.     5  Camp.  265.  n.      1  Hale,  512.      2  Hawk.  c.  25. 

s.  71.    2  Leach,  578. —  6.  If  a  third  person  be  known  as  well  by  one  name  as  1^ 

another,  the  indictment  may  describe  nim  by  either.    2  Hale,  244.  245.     Hawk.  b.  2. 

c.  35.  s.  9,  —  7.  Hence  an  indictment  for  larceny,  laying  the  stolen  goods  to  be  the 

property  of  Victory  Baroness  Tuckheim,  by  which  appellation  she  had  always  acted, 

and  was  known,  was  held  good,  though  her  real  name  was  Selima  Victoire.    2  LeKh, 

861.     1  Chit.  C.  L.  215.  —  8.  See  farther  below,  as  to  naming  third  persons. 

{q)  1.  2  Hale,  176.  Hawk.  b.  2.  c.  25.  s.  69.  Bum*s  J.  Indictment.  Wms.J. 
Misnomer.  Bac.  Abr.  Misnomer,  (B.)  1  Chit.  C.  L.  202.  —  2.  But  the  contrary  has 
since  been  determined.  10  East,  83.-3.  Though  in  surnames  as  in  christian  names, 
uames  mis-spelt  but  idem  tonmUet^  are  not  objectionable.  Ibid.  Hawk.  b.  2.  c  27. 
s.  81. 

(r)  1.  So  in  all  other  cases  where  names  cannot  be  ascertmned. —  2.  Hence  an  indicts 
ment  is  sufficient  for  assaulting  an  unknown.  Plowd.  85.  Dy.  99. 285.  2  Hale,  281. 
—  5.  So  for  robbing,  tboush  tne  ignorance  results  from  the  injured  party  refusing  to  dis- 
close his  name.  Fitz.  IncL  12.  17.  2  Hale,  181.  Dyer,  99.  Keilw.  25.  Plowd.  85. 
1 29.  —  4.  So  for  murdering,  l  Edw.  5. 20.  i  Ass.  7.  Fitz.  Coron.  1,59.  25  Aas.  94. 
Filz.  Ind.  10.    2  Hale,  181.    Plowd.  85. 129.    9  Hen.  6. 45.    Dyer,  99. 285.  —  5.  So 

lor 
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(G  2.)  Of  the  time  and  place. 

So  it  ought  to  shew  the  day  and  year  (5)  of  the  offence.  (/)      SiL 
95.  a.  (tt)     Vide  ante,  (G  1.) 

And- 

» 

for  seUing  to  others  by  unlawftil  measure.  Str.  497.  Vide  Id  186.  contra.  —  6*. 
Harbourinc  thieves.  1  Chit.  C.  L.  212.  Str.  186.  497.-7.  But  proof  that  the 
name  was  Inown,  will  entitle  to  an  acquittal.  Vide  supra  in  notis. «—  8.  The  descrip- 
tion of  third  pefsons  that  will  suffice,  is  such  as  whereby  they  may  be  disdnguished 
from  all  others.  1  Chit.  C.  L.  Hawk.  b.  9.  c  25.  s.  72.  2  Leach,  861.  1  Leadi,  248. 
—  9.  And  an  indictment  for  forging  a  draft,  addressed  to  Messrs.  Drummond  and 
Co.,  Charing  Cross,  by  the  name  of  Mr.  Drummond,  Charing  Cross,  without  stating  the 
names  of  mt,  Drummond's  partners,  was  held  sufficient  1  Leach.  248.  2  £ast/p.  C. 
990. —  10.  Persons  swled  peers  by  courtesy  must  be  described  by  their  surnames ;  and 
though  the  addition  of  title  under  a '  commonly  called'  is  not  technical,  still  it  vaky  be 
given.  2  Leach,  547.  2  Salk.  451. —  11.  Before  the  Union,  Irish  peers  were  so  ac- 
counted. 2Le8ich.  547.  —  12.  Thou^  since  the  Union  they  are  entitled  to  all  the. 
privileees  of  English  peers,  except  sittmg  in  the  House  of  Lords  in  Parliament,  or  upon 
impeacnments.  See  the  Act  of  Union.  — 13.  A  repugnancy  or  absurdity  in  the  descrip- 
tion of  the  par^  injured,  the  error  will  be  fatal ;  as  where  one  is  indicted  for  stealW 
the  gok>d8  and  chattels  of  the  said  J.  8.,  where  J.  S.  has  not  been  previously  mentioned 
Hawk.  b.  2.  c.  25.  s.  72.  1  Chit.  C.  L.  216. —  14.  Though,  where  the  indictment 
chai]^  that '  Francis  Morris,  the  floods  and  chattels  abovementioned,  so  as  aforesaid 
felomously  stolen,  taken,  and  earned  awav,  feloniouslv  did  receive  and  have;  he  the 
said  T%omdi  Morris,  then  and  there,  well  knowing  the  said  goods  and  chattds  last- 


mentioned  to  have  been  feloniously  stolen,  taken,  and  carried  away ;'  the  judges  deter- 
mined, that  as  the  indictment  would  be  sensible  and  good  without  the  words  *  the  said 
Thomas  Morris,'  they  might  be  struck  out  as  superabundant  and  unnecessaiy.  l  Leach, 
109. — 15.  Hence  the  position  must  be  thus  Qualified,  unless  the  matter  occasioning 
the  repugnancv  or  absurdity  may  be  rejectee!. —  16.  Mr.  Chitty  iudidously  remarks, 
that  a  material  error  in  the  name  of  the  persons  aggrieved,  or  in  whom  property  stolen 
ought  to  be  laid,  is  much  more  important  than  a  mistake  in  the  name  or  addition  of 
the  defendant ;  in  that  the  latter  can  be  objected  to  only  by  |)lea  in  abatement,  the 
eflbct  of  which  b  to  delay  the  trial  merely,  whilst  the  former  will  affi>rd  a  ground  for 
arresting  the  judgment,  when  the  objection  is  apparent  upon  the  &ce  of  the  indictment ; 
or  if  it  constitute  an  error  in  fact,  it  will  be  a  ground  for  an  acquittal,  at  least  so  far  as 
respects  that  part  of  the  chaive ;  though  if  the  mistake  affects  the  higher  offence  only, 
the  indictment  may  still  be  valid  as  to  the  inferior  crime ;  as  where  in  an  indictment  for 
burglariously  breaking  and  entering  the  dwelling-house  of  A.  B.,  and  stoiling  therein 
goods  the  property  ofC.  D.,  the  name  of  the  owner  of  the  house  be  mistaken,  though 
the  defendant  cannot  be  found  guilty  of  the  bui^lary  or  capital  part  of  the  indictment, 
yet  may  he  be  convicted  of  the  simple  larceny,  i  Chit.  C.  L.  216.  21  y.  Leach, 
252.  339.  n.  —  17.  And  in  like  manner  a  failure  in  proof  of  stealing  to  40i.  value 
in.  a  dwelling  house,  will  not  preclude  a  conviction  for  simple  larceny.  Leach, 
339.  n.  —  18.  The  surname  or  some  other  addition  of  distinction  must  be  added  to  the 
Christian  name  of  third  persons.  Hawk.  b.  2.  c.  2S,  s.  71.  Bac.  Abr.  Indictm.  6.  2. 
1  Chit.  C.  L.  215.  Sed  vide  Starkie,  C.  P.  171.  172.  6  St.  Tr.  805.  Moor,  466.  cited 
ibi$L —  19.  But  the  person  to  whom  forged  notes  or  coins  were  uttered,  need  not  be 
named  in  an  indictment  for  uttering.  2  Taunt.  334.  —  20.  An  indictment  for  a 
robbery  upon  an  unmarried  woman,  in  lier  maiden  name,  is  good,  althou^  she  many 
before  the  indictment  is  found.    1  Leach,  536, 

(#)  1.  It  is  most  usual  to  specify  the  year  of  the  king's  reign,  but  it  is  sufficient  if 
the  y^ir  be  pointed  out  by  other  means ;  thus,  in  the  case  of  the  regicides,  no  year  of 
any  king  was  laid  for  the  hing's  murder ;  but  the  compassing  of  his  death  was  laid  in 
January,  in  the  24th  vear  of  Cnarles  the  First,  and  the  murder  was  laid  on  the  30th  of 
the  same  month  of  January.  Kel.  11.  1  Stark.  51.  —  2.  An  averment  odf  the  day, 
without  the  year,  will  not  be  sufficient,  nor  can  inference  and  intendment  supply  the 
omission.    Supra  in  the  texL    1  Chit.  C.  L.  217. 

{t)  1.  In  impeachments  in  parliament,  no  time  need  be  laid.  16  St.  Tr.  17.  19. 
Lords'  Joum.  116.  1  Chit.  C.  L.  217. — 2.  Nor  is  it  necessary  to  the  averment  of  a 
negation  or  omission,  supra  in  the  text.  5  T.  R.  616.  Hawk.  b.  2.  c.  25.  s.  79.  Lamb, 
b.  4.  c.  5.  f.  492.    1  Chit.  C.  L.  217. 

(«>  2  Hale,  177.    Hawk.  b.  2.  c  2$.  s.  77.  c  23.  s.  88.    Dyer,  164.  b.    Bac.  Abr. 

Indictm. 
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And  the  place. (x)   Djr.  69.    1  SoL  380.    R.LaL194.    SL95.a.(y) 

And  by  tbe  St.  18  H.  6.  12.  if  a  place  be  allq;ed9  and  there  b  no 
fodi,  itiavmd. 

So,  if  the  d^  of  the  month  be  named  without  the  year,  it  is  not 
good. 

Or,  if  the  day  be  uncertain  (z);  as,  infaio  5.  Petri^  ^en  there 
are  two  fisasts  of  St  Peter  (a). 

So  the  time  and  place  ought  to  be  repeated  to  every  material  fiict: 

and  therefore,  quod  10  M.  apud  B.  intuUumJecit  Jj^cMm  gladio  JHaniee 

peraasUj  without  saying  adhmc  4*  Undent  (£)  pereussitj  is  bad.     Dy. 

68. 69.  {c) 

So 

Indictm.  (G  4.)  4  Blk'.  Com.  906.  Bnin.  J.  Imfictm.  Wiliiams  J.  lodictm.  4.  Cro. 
C.  C.  95.    1  Chit.C.  L.  817. 

(x)  1.  In  an  indictment,  eveiy  &ct  which  is  iMuaUe  and  triable,  must  be  laid  with 
time  and  pbce.  5  T.  R.  607.  —  8.  The  allegation  too  of  time  and  place  moat  be  posi- 
trre,  and  not  left  to  be  collected  by  inference;  and  an  onuHion  in  this  particular  makes 
the  indictment  erroneous.    4  M.  &  S.  814. 

[v)  1.  That  isy  someplace  from  the  neighbouifaood  ofirfiich  a  jury  may  be  returned.— 
S.  which  mKf  be  any  place  of  so  limited  a  compass^  that  all  wlio  mt  in  and  near  it, 
may  reasonably  be  presumed  to  hare  some  knowledge  of  the  persons  resident,  and  tut 
done;,  withm  its  limits.  8  Hawk.  c.  25,  s.  98.  1  starkie,  58.-9.  Hence  a  bui;g^. 
Cro.  Eliz.  866.—  4.  Castle.  8  Ro.  Abr.  618. 619.  614.  Co.  Litt.  185. —  5.  Forest. 
Co.  Litt.  185.  8  Ro.  Abr.  618.  — 6.  Hamlet.  8  Hawk.  c.  89.  s.  98.  6  Rc|».  14. — 
7.  Manor.  Co.  litt.  185.  1  Sid.  886.-8.  Pttish.  6  Rn.l4.  Burr. 999.  — 9. 
Town.  8  Hawk.  c.  89.  s.  98. — 10.  Ward.  Yelv.  159.  1 8id.  178.  Cro.  Jac  889. 
— 11.  Or  any  pbce  known  out  of  a  town.  8  Inst.  919.  Cro.Elis.  800.  — 18.  So  de 
viemelo  €mtalu.  8  Hawk.  c.  89.  s.  98.  8  Ro.  Abr.  688.^689.  Cro.  Jac  907.  908. 
S  Fble^  868.  — 19.  But  not  from  London;  where  the  oflence  diould  be  laid  eidMr  in 
a  parish  or  in  a  ward.  8  Hawk.  c.  89.  s.  98.  c.  ^B,  s.  89.  7  Hen.  6.  96.  Burr.  999. 
9 Kq>.  66.  Leach,  988.  1  StariL.  59.  n.— 14.  Nor  from  a  liberty. ,  1  SSd.  986.  — 
15.  Nor  the  sdte  of  a  manor.  8  Rol.  Abr.  618.  — 16.  Nor  a  weald.  iSid.  88. 
8  Rol.  Abr.  617.;  thon^  Mr.  Stariue  adds,  qu.  et  Tide  8  Hawk.  c.  ^.  s.  99.  — 17. 
But  a  place  named  generally,  will  be  taken  for  a  viU,  unlets  the  contrary  be  pleaded. 
Salk.  59.  69.  1  Inst.  185.  Burr.  999.  Cro.Eliz.  800.  8  Hawk.  c.  89.  s.  9S. — 18. 
Tlioudi  the  place  must  be  predsely  laid  in  the  indictment,  it  is  not  neceisary  to  prove 
the  o&nce  to  hare  been  committed  there;  but  it  b  sufficient  to  shew  by  evidence,  that 
it  was  committed  at  any  other  place  in  the  same  county;  nor  is  it  necessary  to  prove  an 
oflence  to  have  been  committed  in  an^  particular  place,  unless  the  place  itidf  be  of 
the  essence  of  the  crimen  or  a  situation  has  been  especially  described.  1  Stark.  61. 
Burr.  999. 

{%)  1.  Laying  an  oflence  on  an  imposnble;,  as  a  futur«^  day,  vitiates.  Moor,  S$$. 
a  Hawk.  c.  US,  s.  77.  Rastal,  ^65,  1  T.  R.  916.  — 8.  So  laying  the  same  oflence 
on  diffb'ent  days.  8  Hawk.  c.  ^6,  s.  77.  8  Hen.  7.  7.  l  Btaik,  56. — 9.  So  upon 
such  a  day,  as  makes  the  indictment  repugnant  to  itself.    8  Hawk.  c.  iS.  s.  77. 

(a)  Each  of  which  is  distinguished  by  an  addition.  .  8  Hale,  178. 

(5)  1.  But  these  words,  bemg  equivalent  to  a  repetition,  are  sufficient.  Dyer,  88. 
69.  4  Rep.  41.  Kdlw.  100.  Godb.  65.  66.  8  Hal^  178.  Str.  901.  Emrt,?.  C. 
946.  Comyns'  Rep.  480.  —  8.^  Which  nicety,  requiring  a  repetition  of  time  aixl 
place  to  every  distinct  material  hat,  is,  according  to  Lord  Hale,  mfnorem  «te. 
8  Hale,  178. — 9.  And  does  not  appear  to  hold,  in  cases  of  misdemeanor,  provided 
the  averments  are  connected  by  conjunctions  with  that  in  which  time  and  F*^^  8>^ 
esprosed.  8  Hal&  178.  ^  Cro.  Jac.  41.945.  Dyer,  69.  C.C.  C.  95.  Bum's  J. 
Indict. — 4.  Wherefore;,  it  is  sufficient  in  an  indictment  for  a  forcible  entry,  to  state 
an  entry  and  dispossession,  without  a  second  allegation  of  time  and  place.  Cro.  Jac 
41.— 5.  Where,  in  order  to  constitute  the  ofeice^  connected  acta  must  be  shewn  to 
have  been  done  at  the  mmg  time,  a  mere  repetition  of  the  same  day,  year,  and  places 
would  not  be  sufficient;  fiur  it  would  not  expressly  appear  that  the  acts  were  done  at 
tlw  same  time,  l  Stark.  SS,  Leach,  597.  —  6.  In  such  case,  therefore^  the  words 
*  then  and  there*  must  be  adopted.  Thus,  in  an  indictment  upon  die  6  G.  1.  c  88.  lor 
felonious^  awrnilting  a  person  with  intent  to  fpcal  his  doatihs,  where  the  aisaalt  and 
spoiUng  must  be  shewn  to  be  continuoui^  the  repetition  of  the  di^  and  place  is  iMi^ 


Form  qfan  in^tment.  SiS 

So  the  reieraioe  ought  to  be  to  a  tintle  {d)  or  place  {e)  certain :  as,  if 
it  says,  quodpercussit  apud  A.  in  comitatu  pradicto^  where  two  counties 
are  mentioned  before,  thou^  one  was  in  the  addition  only.  R« 
1  RoL  223.  (/) 

But  the  hour  is  not  necessary  in  an  indictment,  though  it  b  in  anap^ 
peaL    2  Inst.  818.     Mar.  pi.  127.  {g) 

So 

fident,  because  it  does  not  appear  that  the  acts  were  not  upon  different  hours  of  the 
day ;  but  the  words '  Uien  and  ttiere'  fix  them  to  have  been  mected  together.  1  Leach, 
589.  Conwns'  Rep.  480.  1  Chit.  C.  L.  SSI.—  7.  iSf  the  indictment  all^  that  the 
defendant  feloniouslv,  and  of  malice  aforethou^t,  made  an  assault,  and  with  a  certain 
sword,  &C.  then  and  there  struck,  &c  the  previous  omission  will  not  be  material,  for 
the  words  *  feloniously  and  of  malice  aforethou^t,'  previously  connected  with  the 
assault,  are  by  the  words  '  then  and  there'  sufficiently  applied  to  the  murder.  1  Chit- 
C.  L.  SSI.  sss.  4  Rep.  41.  b.  Dyer,  69.  a.  Godb.  65. 66.  1  East,  P.  C.  346. -r 
8.  And  in  like  manner,  where  in  an  indictment  for  poisoning  it  was  alleged  that 
the  prisoner  did  wi^ulfyf  feloniously,  and  of  malice  aforethou^t,  mix  poison  with 
other  ingiecyients,  with  intent  that  the  same  should  be  afterwards  eaten  by  the  de- 
ceased, and  with  the  intent  aforesaid,  didtkenand  there  deliver  the  same  to  the 
deceased,  it  was  decided  by  the  Judges  to  be  sufficient,  without  the  addition  of  the 
words  fdomousfy  mid  ofmiSice  qfwMou^^  to  the  allegation  of  the  delivery  of  the 
pdson.  1  East,  P.  C.346.— 9.  But  where  an  indictment  for  rescous,  set  forth  that 
a  third  person  at  a  certain  time  and  plaCe  committed  a  felony,  for  which  the  officer 
took  and  arrested  him,  and  in  his  safe  custody  then  and  there  had  and  kq>t  him,  it 
was  considered  doubtful  whether  it  was  not  insufficient,  because  no  time  of  the  arrest 
was  allmd  in  the  same  sentence,  and  it  was  not  clear  whether  the  time  of  the  cus- 
tody coiud  by  force  of  the  coniunction  be  applied  to  the  arrest.  Dyer,  164.  Vide 
9  P.  Wms.  484.  497. — 10.  Tne  word  immeAate  befais  joined  to  the  averment  of 
mihme  et  ibidem,  weakens  its  force  and  effect,  and  reuiurs  it  an  insufficient  allegation, 
where  time  u  a  constituent  part  of  the  ofience*  —  1 1.  Hence,  when  on  an  indictment 
for  a  highway  robbery,  the  special  verdict  found  the  forcible  assault,  and  then  in  a 
distinct  sentence,  that  the  prisoners  *  then  and  there  imme^SuAHjf  took  up  the  prose- 
cutor's money ;  the  averment  was  held  insufficient  to  fix  the  prisoner  with  the  offence 
of  robbei^,  in  that  the  word  '  immediately'  has  great  latitude*  nas  not  any  determinate 
signification,  and  is  frequentiy  used  to  import '  as  soon  as  convenientiy  could  be  done.' 
I  Chit.  C.  L.  sso.    R.  T.  H.  1 14.  1 15.    Comyns,  480.    1  Leach,  5S9.    Dougl.  SIS. 

{(b)  The  word  '  beine*  has  not  the  force  of  a  conjunction,  and  taken  by  itsdf,  refers 
to  the  present  time  onfy;  and  therefore  an  indictment  that  the  defendant  on  such  a 
day  entered  upon  land,  Amu?  the  prosecutor's  freehold,  does  not  affirm  that  it  was  so 
at  the  time  of  entry,  l  (%it.  C.  L.  ssa  Bac  Abr.  Indictm.  (G  1.)  Cro.  Jac.  S14. 
639.    Ld.  Rajp.  1467.  1468.     S  Rol.  Rep.  SS5. 

(<Q  A.  was  indicted,  for  that,  on  the  nrst  and  second  days  of  May,  he  made  an 
assault  upon  B.,  and  a  certain  doak  of  the  saidB.,  then  and  there  found,  feloniouslv 
took,  &c. ;  the  indictment  was  held  bad,  because  two  days  had  been  before  mentioned. 
8  Hale,  178. 

(«)  Stating  the  defendant  to  be  late  of  W.  and  laying  the  offence  to  b^  '  at  the 
parish  aforesaid,'  is  not  suffidentiy  certab.    5  T.  R.  16S. 

(/)  So,  with  respect  to  time,  it  is  insufficient  to  allege,  that  the  defendant  on  the 
first  day  of  May,  and  also  on  the^second  day  of  May,  made  an  assault  upon  the  pro* 
secutor,  and  tiin  and  there  felonioudy  took,  &c«  because  two  days  having  been  men- 
tioned before,  it  is  not  evident  to  which  of  them  the  felomous  taung  rehu»8«' 
S  Hale,  178. 

(g^  1.  In  appeak,  the  statute  of  Gloucester  required  that  even  the  hour  should  be 
specified,  whence  it  appears,  that  it  was  not  essential  at  common  law  to  state  the 
hour  even  in  af^peals,  m  which  as  great,  and  in  somerespects  greater  certainty  was  ex* 
pected  than  in  indicbnents.  1  Stiiiic.  S^.  —  S.  In  an  indictment,  however,  for  bur- 
sary, it  certainly  is  necessary  to  aver  that  the  oflence  was  committed  in  the  MJgAManr, 
and  it  is  usoal  to  all^e  the  hour;  and  in  one  case  an  indictment  waa  balden  to  be  d^ 
fective  for  omitting  it.  l  Stark.  5S.  Bum's  Just.  tit.  Buirianr.  S  East,  P.  C.  51& 
s  Hale^  179.  H^wk.  b.  S.  c.  S5.  s.  76.  in  notis.  Bac  Afar.  Ini&ctni.  (G4.)  in  notis.— - 
s.  But  the  hour  nia^  not  be  proved  as  hud.  Ibid."—  4^  In  an  intfctinent  for  breaking 
into  a  house  in  the  "day-time,  the  olfenoe  muf^for  tfaepoipoae  of  oostiiiK  the  defendant 
of  Ins  dcfgy,  be  averred  to  hanre  been  oomntodm  the  my-ti^    s  rale,  179.   Bac. 

Abr» 
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So  it  is  sufficient,  if  the  time  be  ascertained  by  the  caption  {k) : 


Abr.  Iiidictm.  (G  4.)  Cro.  C.  C.  35.  1  Chit.  C.  L.  819.  —  5.  Smce,  however,  it  is 
in  general,  unnecettaiy  to  name  any  hour,  an  imperfect  mode  of  statiQg  it,  fonns  no 
ground  of  objectioD.     1  Bulst.  805.    1  Chit.  C.  L.  819. 

(k)  1.  Where  an  inferior  court,  in  obedience  to  a  writ  of  certiorari^  from  the  king's 
bendi,  transmits  the  indictment  to  the  crown-office,  it  is  accompanied  with  a  formal 
history  of  the  proceeding,  describing  the  court  before  which  the  indictment  was  found, 
the  juron  by  whom  it  was  found,  and  the  time  and  place  where  it  was  found.  This 
instrument,  tenned  a  schedule^  is  annexed  to  the  indictment,  and  bodi  are  sent  to 
the  crown  <Mce.  And  the  hutory  of  the  prooeedinas,  as  copied  or  extracted  fixun 
the  schedule;,  is  called  the  caption^  and  is  entered  of  record  immediately  before  the 
indictment.  1  Stark.  880. —8.  The  foUowins  is  the  form  of  a  caption  ^^en  by  Lord 
Hale:  "*  Norfolk.  —  At  a  general  sessions  of  the  peace  holden  at  S.  m  the  county 
aforesaid,  on  the  fifth  dav  of  October,  in  the  twenty-fifth  year  of  the  reign,  ftc,  before 
A.  B.,  C.  4).,  and  their  tdlow  justices  of  our  said  lord  the  kkig,  assigned  to  keep  the 
peace  of  our  said  lord  the  king,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanours  in  the  same  county  committed,  by  the  oath  of  £. 
F.,  G.  H.,  &c  good  and  lawfiil  men  of  the  said  county,  sworn  and  chaii^  to  inquire 
for  our  said  lord  the  king  and  the  body  of  the  said  county,  it  is  presented,  &c" 
8  Hale,  165.  1  Starkie,  881.  —  9.  The  ci^tion  is  no  part  of  the  indictment  itself. 
1  Saund.  850.  d.n.  1.  8  Hale  165.  —  4.  Its  end  and  purpose  being  to  shew  that  the  court 
before  whom  the  indictment  was  found  had  jurisdiction,  and  proceeded  regularly. 
sSess.  Cr3I6.  Andr.  1^8.  —  5.  A  donurrer,  however,  will  lie  for  its  omission  or 
any  deficiency  therein.  5  Salk.  188.  1  T.  R.  319.  —  6.  It  appears  then,  upon  re- 
scHving  the  precedent  given  above  into  its  component  divisions,  that  a  caption  consists 
of  seven  parts :  1*.  lie  county  in  the  margin;  8».  The  court  before  which  the  puhel' 
ment  was  found;  3*.  7%e  place  where  thai  court  wot  holden;  4\  The  time  at  which  the 
indictmentl  wot  presented;  5".  The  description  of  the  members  of  the  court  r  6*«  TV 
description  of  the  iurors,  or  those  who  maoB  the  presentment;  T.  The  condusiofn  of  the 
caption. —  7.  And  first,  TV  county  in  the  margin:  This  expresses  the  county  in  wludi 
the  indictment  was  presented;  but  does' not  seem  absolutely  necessary,  provided  the 
county  be  stated  in  the  body  of  the  cajrtion.  8  Hale,  165.  166.  Bum's  Just.  In- 
dict. DC — ^.  Though  the  usual  practice  is  to  state  it  in  both.  1  Chit.  C.  L.  387. 
388. — 9.  The  county  must  be  stated  in  the  body ;  though  an  incorporation  by  refe^ 
rehce,  namdy  by  referring  to  the  county  in  the  margin,  as  thus,  '  in  the  coun^  afore- 
said,' will  do.  1  Chit.  C.  L.  388.  1  Saund.  308.  n.  1.  Cro.  Eliz.  490.  3  P.  Wm& 
439.  337.  accord.  Cro.  Elia.  606.  738.  751.  semb.  contra.  — 10.  Secondly,  The  court 
before  which  the  wdictment  was  found:  This  is  requisite  that  the  proceedmgs  may  ap- 

rr  to  have  been  taken  under  a  competent  authority ;  to  which  end  the  court  must 
BO  described,  as  that  it  may  appear  to  be  a  court  of  competent  jurisdiction. 
4  Rep.  41.  Plowd.  76.  77.  Cro.  Eliz.  193.  8  Rol.  Rep.  88.  Summ.  307.  Ld. 
Raym.  710.— -11.  But  where  the  proceeding  is  in  the  ordinary  course  of  judicial 
administration,  the  original  constitution  or  foundation  of  the  court's  authority  need 
never  be  detailed.  4  Burr.  8085. —  18.  If  a  session  be  holden  by  virtue  of  several 
commissions,  as  of  gaol  delivery,  oyer  and  terminer,  and  the  peace,  and  the  record  be 
made  up  as  upon  all  three  commissions,  the  caption  will  be  good,  if  the  justices 
had  authority  to  take  the  indictment  by  one  of  those  commissions  though  not  by  the 
others.  8  Hale,  166.  1  Starkie,  MS, — 13.  To  state. that  an  inquest  was  taken,  of 
a  dead  body,  before  J.  S.,  not  describing  him  as  coroner,  is  defective;  and  so  likewise 
is  it,  though  he  be  described  as  coroner,  without  shewing  that  he  acted  in  that  caM- 
city  for  the  district  in  which  the  inquisition  was  taken.  8  Hawk.  c.  85.  s.  119.  (jro. 
Ebz.  193.  8  Rol.  Rep.  88.  Bac.  Abr.  Indict.  I.—  14.  But  *  coroner  in  the  county* 
is  sufficient.  8  Hawk.  c.  85.  s.  119.  4  Rep.  41.  Bac.  Abr.  Indict.  I. —  15.  A  cap- 
tion setting  forth  that  the  indictment  was  taken  *  ad  magnam  curiam  cum  leta  Im- 
tom,'  is  sufficient,  thou^  '  ad  magnam  curiam  et  ad  letam^  would  be  good,  for  cum  ietd 
does  not  describe  any  court  possessing  jurisdiction.  1  Salk.  195.  3  Hawk,  c  9S* 
s.  184.  8  Keb.  139.  Bac.  Abr.  Indict.  L—  16.  So  it  would  be  sufficient  to  allege 
that  it  was  taken  at  a  court-leet  holden  with  a  court4wron ;  though  it  would  be 
otherwise  if  both  courts  had  jurisdiction,  and  their  modes  of  proceeding  were  diftrent. 
1  Salk.  195.  8  Hawk,  c  5tS,  s.  184.  Bac.  Abr.  Indict.  I.  — 17.  Nor  need  the  cap- 
tion of  an  indictment  taken  at  a  courtJeet  shew  how  the  court  was  constituted,  as 
whether  by  grant  or  by  prescription.  1  Salk.  800.  8  Hawk.  c.  SS.  s.  185.  Bac  Abr. 
indict.. I.—  18.  Though  this  appears  to  be  necessary  where  the  indictment  has  been 

taken 
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taken  by  virtue  of  a  speciai  commission.  Post.  3.  the  caption,  I  Stark.  2S2.  -^  1 9.  To 
describe  the  indictment  as  having  been  taken  at  the  general  sessumt  of  the  peace  ^ 
the  county,  is  sufficient  1  Sid.  247.  3  Hawk.  c.  25.  s.  120.  Bac.  Abr.  Indict  I. — 
20.  But  the  contrary  to  allege  it  to  have  been  taken  at  a  sessions  m  the  county. 

1  Keb.  329.  635.  668.  2  Keb.  128.  155.  1  Lev.  504.  Cro.  Eliz.  490.  Bac.  Abr. 
'  Indict.  I.  2  Hawk.  c.  25.  s.  120.  —  21.  Though  possibly  the  caption  may  be  support- 
ed by  reference  to  the  venue  in  the  margin.  Ibid.  1  Qiit  C.  L.  528.  —  22,  To  state 
diat  the  indictment  was  taken  before  I.  §.  steward,  not  shewing  to  whom,  or  in  what* 
court  he  was  such,  is  defective.  2  Hawk.  c.  25.  s.  119.  Bac.  Abr.  Indict  I. —r  25. 
Thirdly,  Tke  place  where  the  court  before  which  the  indictment  wtufoundwas  holden: 
It  must  be  shewn,  that  the  indictment  was  taken  at  some  place  witnin  the  county  or 
division  for  which  the  jurors  are  returned ;  for  otherwise  tney  woidd  have  no  autho- 
rity to  inquire.  1  Starkie,  224.  2  Hale,  166.  —  24.  This  mav  be  done  by  reference 
to  the  county  in  the  margin ;  thus  '  in  the  county  aforesaid.'  Supra.  —  25.  And  an 
omission,  or  uncertainty  of  statement  in  this  particular,  will  vitiate.  1  Chit  C.  L.  550. 
Cro.  Jac.  276.  2  Hale,  166.  2  Hawk,  c  25.  s.  128.  Bac.  Abr.  Indictm.  I.  —  26.  At 
where  the  town  where  the  session  was  holden  is  stated,  not  adding  '  in  the  county 
aforesaid'  Cro.  Eliz.  137.  606.  738.  751.  2  Hale,  166.  2  Hawk.  c.  25.  s.  128. 
Bac  Abr.  Indict  I.  Williams'  J.  Indict  IV.  1  Chit  C.  L.  550. — 27.  If  a  statute 
enjoins  that  the  sessions  be  holden  at  a  particular  place,  *  and  not  elsewhere,'  the 
caption  must  shew  that  they  were  holden  there.  2  Hawk,  c  25.  s.  128.  1  Starkie, 
225.  —  28.  A  coroner's  inqu^t  was  stated  to  have  been  taken  at  Cossam,  before 
W.  S.  the  queen's  coroner,  within  the  liberty  of  her  town  of  Cosasm  aforesaid;  and 
this  was  holden  to  be  sufficient,  without  expressly  shewing  that  Cossam  was  within 
the  libemr  of  the  town  of  Cossam.  5  Rep.  120.  1  Stande,  225.  2  Hawk.  c.  25. 
s.  128.  Bac  Abr.  Indict.  I.  -^  29.  Where  the  place  is  in  Yorkshire,  not  the  county  at 
large,  but  One  of  the  three  ridings  must  be  specified.  2  Hale,  166.  Qro.  Jac  256. 
257.  1  Chit  C.  L.  550.  Id.  vol.  4. — 50.  So  likewise  where  in  Lincolnshire,  one  of 
the  three  divisions  of  that  county.  Ibid.  — 51.  Fourthly,  7%e  Hme  at  wkuA  the  mdict" 
ment  wot  presented  :  The  da^  and  year  of  the  presentment  must  be  spedfied.  .2  Hawk, 
c.  25.  s.  127.  Bac  Abr.  Indict  I.  Williams' J.  Indict  IV.  1  Chit  C.  L.  350.  4  Rep. 
48.  —  52.  And  the  practice  usually  states  the  indictment  to  have  been  then  presented 
in  the  present  tense ;  though  Mr.  Starkie  questions  whether  this  be  absolutely  neces- 
sary. 1  Starkie,  224.  referring  to  1  T.  R.  516.  520.-^55.  An  improper,  uncertain, 
or  impossible  day  will  vitiate.  —  54.  Improper,  as  where  the  caption  of  an  indictment 
states,  that  the  court  was  adjourned  from  4th  October,  1785,  to  Thursday  6th  *  Jufy 
aforesaid,'  instead  of  *  October  aforesaid,'  and  then  proceeds  with,  '  and  on  the  said 
Thursday,  the  6th  day  of  October  aforesaid ;'  here,  smce  it  cannot  be  intended  that 
July  means  October,  it  will  appear  that  the  court  was  holden  upon  a  day  (6  October), 
to  which  it  had  not  been  adjourned.  1  T.  R.  516.  —  3S»  So  wnere  the  sessions  were 
alleged  to  have  been  holden  adfettum  Epiphamiy  instead  of  EpiphameB,  for  Epiphamus 
is  a  Saint  in  the  Roman  Calendar ;  and  therefore,  it  appeared,  that  the  sessions  were 
holden  at  a  time  different  from  that  appointed  by  the  statute.  Str.  698.  1  Staride, 
224.  —  56.  Uncertain ;  as  where  the  day  of  the  week  only  is  mentioned.    4  Rep.  48. 

2  Hawk,  c  25.  8.  127.  Bac  Abr.  Indict  I.  Williams' J.  Indict  IV.  1  Chit  C.  L. 
330.  —  37.  Or  the  year  laid  as  the  year  of  the  king,  without  stating  what  king. 
2  Kd[>.  582.  2  HawL  c  25.  s.  127.  Williams'  J.  Indict  IV.  1  Chit.  C.  L.  330.— 
38.  So  the  caption  will  be  invalid,  if  the  time  be  set  forth  in  any  figures  but  Roman. 
2  Keb.  128.  1  Mod.  78.  2  Hawk.  c.  25.  s.  127.  Bac  Abr.  Indict  I.  Williams'  J. 
Indict.  IV.  1  Chit  C.  L.  350.  —  59.  If  the  indictment  be  taken  at  an  adjourned 
sessions,  it  should  be  shewn  when  the  orig^al  sessions  began.  Str.  865.  I  Starkie, 
224.  2  Sess.  Cas.  17.  20.  1  Barnard.  527.  528.  2  Hawk,  c  25.  s.  127.  n.  22.  Bac. 
Abr.  Indict  I.  Williams'  J.  Indict  IV.  1  Chit  C.  L.  551.  —  40.  The  year  of  the 
Lord  need  not  be  stated  in  addition  to  that  of  the  king;  and  an  error  in  the 
mode  of  stating  it  will  be  aided  on  the  eround  of  surplusage.  1  Mod.  78.  2  Hawk, 
c  25.  s.  127.  Bac  Abr.  Indict  I.  Williams'  J.  Incbct  IV.  1  Chit  C.  L.  551. — 
41.  Ki^ly,  7%e  d^cription  of  the  members  of  the  cowrt:  The  emotion  ought  to  notice 
the  authority  of  die  justices  to  hear  and  determine  divers  felonies,  £c  Str.  442. 
2  Hawk,  c  25.  s.  12I.  2  Hale,  166.  1  Starkie,  221.  1  Vent  55.  1  Saund.  265.  n. 
—  42.  Though,  says  Mr.  Chitty,  if  the  justices  of  the  peace,  before  whom  the  incdct- 
ment  was  found,  necessarily,  as  such,  had  jurisdiction  over  the  ofience,  the  statement 
of  the  authority  in  the  caption  seems  unnecessary ;  thus  in  the  case  of  an  inchctment 
at  sessions  lor  a  forcible  entry.  1  Chit.  C.  L.  552.  citing  Cro.  Jac.  654.  —  45.  ,He 
adds,  that  it  should  seem  also  sufficient  to  allege,  that. the  justices  were  assigned  to  , 
hear,  and  determine  offences  of  the  same  nature  as  that  for  which  the  indictment  was 
found,  without  stating  the  whole  of  their  power,     l  Chit.  C.  L.  552. —  44.  Formerlj^, 
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it  was  deemed  necessary  ta  describe  the  justices  other  as  the  kii^s  justices^  or  as 
justices  of  the  public  peace ;  but  it  has  since  been  holden  to  be  sufficient  to  describe 
them  as  justices  of  tne  peace.  2 Hawk.  c.  S5.  s.  139.  1  Starkie»  m, —  45.  It  need 
not  be  shewn  b^  whom  the  justices  were  appointed.  4  Burr.  S0S4.  S085.  —  46.  But 
it  b  not  suffiaent  to  descnbe  them  genmlly  as  justices  of  the  peace,  drc.  without 
either  naming  them  or  shewing  for  what  division  they  are  justices ;  and  wherein  their 
description  as  justices  atngnedXo  keep  the  peace,  &c.  the  word  assigned  was  omitted, 
the  caption  was  holden  to  be  defective.  1  Swind.  2es,  1  Staikie,  821.  282.  2  Hale, 
166.  —  47.  It  is  likewise  a  rule  to  set  forth  the  tide  of  their  authority,  as  that  they 
were  '  justices  of  the  peace,'  &c.  'justices  of  eaol-ddiTeiT  assigned,  Ac  to  deliver  the 
^1,'  *'  to  hear  and  determine,*  '  to  ken  tiie  peace,*  kc  2  Hale;,  166.  —  48.  The 
justices*  names  too  must  be  men ;  and  tnoug^  it  is  not  necessary  to  motion  all, 
yet  so  many  should  be  named,  as  are  enabled  by  their  commission  to  take  an  indict- 
ment. Ibid.  Cro.  Eliz.  738.  —  49.  Thus  the  caption  of  an  incdctment  at  the  sessions 
of  the  peace  must  name  two  at  the  least.  8  lule,  166.  *  SO,  Under  a  commissioB 
of  oyer  and  terminer,  four  at  the  least.  1  Saimd.  249.  n.  —  51.  But  though  no  ses- 
sions can  be  held  unless  before  one  of  the  quorum,  it  need  not  be  stated  that  any  of 
them  .were  sudi.  2  Hale;,  167.  2  Hawk,  c  25.  s.  124.  4  Burr.  2084.  2085.  -^  52.  It 
is  suffident  if  ta  fact  one  of  the  quorum  was  present,  llnd.  —  55.  Lord  Hal^  how- 
ever, doubts  this,  in  the  case  where  an  act  expressly  requires  that  the  oilenoe  shall  be 
heard  and  determined  before  two  justices  of  the  peace,  one  of  whom  is  of  the  quorum. 
2  Hale,  167.  —  54.  And  this  is  the  usual  coune  in  the  return  of  orders  made  by  two 
justices  concerning  illpdtimate  difldren,  upon  the  18  Eliz.  c  5.,  the  provisions  of 
which  are  express.  IbicL  —  55.  If  any  mistakes  arise  m  relation  to  the  names  of  the 
justices,  the  court  may  order  them  to  be  amended.  4  East,  174.  —  56.  Sbtthly,  T%e 
detcription  of  the  jurors,  or  thote  who  made  the  preMentment:  The  caption  must  shew 
that  tne  inmctment  was  found  bv  twelve  jurors  of  the  county,  city,  or  place,  for  which 
the  court  was  holden*  1  Starkie,  229.  Ld.  Raym.  454.  2  Hale,  167.  8  Keb.  16a 
9  Keb.  807.  Cro.  Elix.  654.  1  Saund.  248.  n.  —  57.  Their  names  need  not  be  in- 
serted in  the  amHon.  1  Saund.  248.  n.  849.  n.  8  Str.  702.  — 58.  And  the  pradieft 
of  the  crown-office  is  to  omit  them,  l  Saund.  216.  n.  —  59.  Hiough  they  nnnt  ap- 
pear in  the  sdUduie,  I  Saund.  248.  n.  2  Hawk,  c  25.  s.  186. — 60.  It  must  appear 
that  the  presentment  was  upon  oath.  8  Hawk.  c.  95.  s.  186.  8  Hale;,  167.  Ld. 
Raym.  710.  SSalk.  187.  —  61.  And  tiierefore  that  thejr  were  swore;  in  which  is 
implied  that  they  were  charged,  so  as  to  aid  the  omission  of  that  term.  2  HawL 
c.  25.  s.  126.  — 62.  It  has  iMen  holden  in  some  instances,  that  the  words  *  present 
upon  their  oath,*  supply  the  place  of  the  words  '  sworn  and  charged.'  l  K^.  629. 
2  Hawk.  c.  25.  s.  126.  — 63.  And  Mr.  Starkie  adds,  that  probably  this  would  now  be 
holden  sufficient  in  all  cases.  1  Staride,  224.  Vide  Ld.  Raym.  710.  3  Salk.  187. 
—  64.  Nor  need  the  term  '  inmanellMl'  be  used,  bemg  a  necessary  implication.  3  Salk. 
191.  Gflb.  L.  &  E.  242.  1  Chit.  C.  L.  334.-65.  And  though  it  has  been  holden 
necessary  to  allege,  that  they  were  then  and  there  sworn.  8  Hawk,  c  95.  s.  186.^ 
66.  Yet  Mr.  ChiUy  says,  that  they  are  not  now  usual.  1  Chit.  C.  L.  334.-67.  The 
county  or  division  for  which  they  are  sworn  and  charg^  is  also  stated.  8  HawL 
c.  25.  s.  186.-^  68.  And  formeriy  it  was  requisite  to  describe  them  as  good  and  law- 
ful men.  8  Hale,  167.  1  Keb.  689.  Cro.  Elis.  751.  Cro.  Jac.  685.  i  Chit.  C.  L. 
855.'-'  69.  But  now  it  is  considered  to  be  unnecessary,  since  thb  is  a  necessary  intend- 
ment of  law.  1  Starkie,  884.  8  Keb.  366.  8  Hawk.  c.  85.  s.  16. 186.  Bac  Abr; 
Indict.  I.  Burn*s  J.  Indict.  IX.  WiUiams'  Just.  Indict.  IV.  1  Chit.  C.  L.  335.— 
70.  The  caption,  however,  must  state  that  they  are  '  of  the  connty  aforesaid,'  or 
other  vill  or  precinct  for  which  the  court  had  jurisdiction  to  inquire ;  and  the  oniission 
of  these  words  will  vitiate  the  indictment.  1  Chit.  C.  L.  333.  Cro.  Ehz.  677. 
8  Keb.  160.  8  Hale,  167.  2  Hawk.  c.  25.  s.  16.  186.  Bac.  Abr.  Indictm.  1.  Burn's 
J.  Indict.  IX.  Williams'  J.  Indict.  IV.  —  71.  Seventhly,  The condutum  cfthe  captiom: 
The  ancient  form  of  conducBn^  the  caption  was  '  It  is  presented  that,'  Ac.  but  the 
better  and  present  form  is  *  It  is  presented  in  manner  and  form  following,  that  is  to 
smr,  Middlesex  to  wit,  the  jurors  for  our  lord  the  Idi^'  Ac  and  then  to  copy  the 
whole  of  the  indictment  verbatim.  1  Staric.  354.  1  Chit.  C.  L.  334.  —  78.  And  where 
the  county  or  division  is  mentioned  in  the  maigent  of  tiie  in<fictmeiit,  and  the  pbo^ 
mentioned  in  the  body  of  the  indictment  is  referred  to  the  coontir  m  the  diargent  by 
the  words  in  the  county  aforesaid,  it  seem*  to  be  necessary  to  introduce  tiie  iwfict- 
ment  aoeordmg  to  tiie  latter  method;  once  otiierwise  the  indietment  would  ^mmt 
to  be  insnffident,  for  referrinff  the  place  mentioned  in  it  to  the  county  mfommft  no 
county  havii»  been  previoiiuy  mentioned,  l  Starkie^  285.  826.  1  SmbmL  ^30^  b. 
Vide  1  Gfait.  C.  L.  886.  rdetnng  to  Cro.  Elh.  606.  758.  751.— 75.  R^gnlafiy,  how- 
ever, the  county  mentioiied  in'  the  maigent  is  not  an  essential  part  of  the  reeoid, 
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u,  1®  JIf.  idi.  without  the  year;  for  thitt  i^pears  by  the  cap* 
tion*  (i) 

So,  10  die  post  PascK  tOe.  {k) 

So^  Odab.  Trin.  4^.  which  shall  be  intended  8*  die^  not  4*  die  post. 

So  dvoertis  vtcibus  (/)  inter  such  a  day  and  such  a  day,  is  sufficient 
in  an  information,  (m)    R.  2  Lev.  71.  (n) 

So, 

unlen  it  be  made  so  by  an  exnress  reference  to  it  in  the  body  of  the  caption,  or  of 
the  indictment  it8el£  8  Hale»  165. 166.  — 74.  If  two  or  more  indictments  are 
affixed  to  the  same  schedule,  and  it  is  intended  to  describe  them  as  several  and  cGs- 
tinct,  they  should  not  be  stated  as  several  mdictmefUs,  but  as  iUU;  for  it  is  only  after 
they  have  been  presented  that  they  become  entitled  to  the  former  appdlation.  Ixl. 
Raym.  592,  Salk.  376.  1  Chit.  C.  L.  554.  —  75.  Lastly^  a  defective  caption  may 
be  demurred  to ;  as  from  an  apparent  defect  in  the  iurisdiction  of  the  inferior  court ; 
or  the  court  may  in  their  diacretaon  quash  it.  8  Hawk.  c.  95.  s.  146.  l  T.  R.  516. 
1  Leach,  4S5.  l  Chit.  O.  L.  355.  —  76.  And  on  a  demurrer  to  the  indictment,  the 
court  will  look  into  the  whole^  record.  2  Leach,  485.-77.  Since,  however,  the 
capdon  is  an  act  merely  ministerial,  it  is  amendable  so  as  to  make  it  agree  with  the 
original  record;  and  at  any  time,  notwithstanding  former  opinions  diat  the  amend- 
ment could  be  made  only  during  the  term  in  wnich  the  return  is  made.  1  Saund. 
849.  n.  4  East,  175. 176.-^78.  And  Mr.  Staride  concludes  his  review  of  the  cases 
by  observing,  that  upon  the  authority^  of  the  cases  mentioned  it  would  probably  be 
holden,  that  the  caption  of  an  inquisition  before  a  coroner,  or  even  the  inquishion 
itself,  is  amendable  m  matter  of  form  after  it  has  been  filed,  either  in  the  same  or  in 
a  subsequent  term.  1  Starkie,  851. 252,  —  79.  Though,  he  adds,  according  to  Seijeant 
Hawkim,  it  has  been  holden,  that  the  cqition  of  an  inquisition  cannotbe  amended 
at  any  time  after  it  has  been  filed,  any  more  than  the  body,    8  Hawk.  c.  2S,  s.  97. 

(t)  1.  8  Hawk.  c.  85.  8.  78.  —  8.  So  it  seems  to  fi^Uow,  that  an  indictment  laying 
the  time  on  the  utai  of  Easter,  which  will  be  taken  for  the  a^^th  day  after  the  feast, 
if  it  can  be  ascertained  by  the  style  of  the  sessions  before  which  the  indictment  wa« 
taken,  is  valid.  Hawk.  b.  8.  c.  25,  s.  78.  Bac  Abr.  Indictm.  (G  4.)  Bum's  J.  Incfictm. 
Williams'  J.  Indictm.  IV.    1  Chit.  O.  L.  81 8. 

(k)  So  Thursday  after  the  day  of  Pentecost  in  such  a  year.  7  H.  6.  59.'    1  Stark.  51. 

(/}  1.  Where  an  offence  is  made  up  of  several  acts  done  at  various  times,  they  may  be 
avemd  to  have  been  done  at  the  same  time.  Leach,  655.  Post.  8.  —  s.  llius  overt 
act»  of  treason  done  at  difoent  periods.  Post  8.  —  5.  So  where,  under  an  indictment 
upon  7  Geo.  5.  c  50.  s.  1.,  it  appeared  that  a  bank-note  had  been  divided,  the  parts 
sent  at  different  times,  and  secreted  at  difierent  times,  by  the  defendant;  the  in- 
dictment, laying  the  acts  of  secretion  upon  one  and  the  same  day,  was  held  sood. 
8  Leach,  575. 

(w)  1 .  The  word  wUil  is  capable  of  either  an  exclusive  or  inclusive^  and  wiH  be  taken 

in  diat  in  which,  from  the  context,  it  appears  to  have  been  used.     5  East,  844. 8» 

And,  therefore,  where,  in  an  information  upon  the  statute  of  the  55  Geo.  5.  c.  ^2,  s.  68  * 
prohibiting  officers  of  the  East  India  Company,  midmg  in  India,  firom  receiving*  pr^ 
sents  of  the  natives,  the  defendants  were  cbaiged  that  mtn  a  certain  day  wUU  the  89th 
of  November,  1795,  they  held  certain  offices  under  the  Company,  ana  during  all  that 
time  resided  in  the  East  Indies,  and  during  that  tune,  to  wit,  on  the  said  89tii  day  of 
November,  1795,  received  certain  presents;  it  was  decided,  that  the  context  shewed 
that  the  word  wUil  was  to  be  taken  inclusive  of  the  89th  of  November,  5  East,  844. 
—  5.  I(  however,  it  had  not  been  capable  of  receiving  an  inclusive  construction,  the 
words  under  the  fint  videSeei  ^  until  the  89th  of  November  1795,'  could  not  have  been 
rejected  as  surplusaee;  fiv  that  can  never  be  done  where  the  allegation  is  sensible  and 
consistent  in  the  place  whew  it  occurs,  and  not  rq>ugnant  to  antecedent  matter 
though  laidunderajvtfiietff,  and  inconsistent  with  a  subsequent  aUc«  ItAd,  iChit! 
C  L.  885. 884.— <^  And  in  like  manner  the  word  to,  when  applied  to  time.  6  East, 
855.  —  5.  The  wMds/twi  and  wiio  when  api^ied'  to  flaee^  are  construed  exclu- 
sivdy.     8  Ro.Abr.  »t.    Leach,  596v  597.    Bdir.  576.    5T.R.  515. 

(a)  1.  4  Mod.  101.  contra.  Vide  etiam  8  Hawk.  c.  »5.  s.  88.  — 8.  And  the 
coiiirt  in  deckling  that  a  convietion  for  having  kiHed  tea  deer,  between  the  1st  of  July 
and  the  lOdiof  S^tember,  was  good,  distinguiBhed  between  convictions  and  inlbrm- 


ationa  or  indictments.  Ld.  Raym.  581.  Vide  10  Mod.  9^5, — 5.  Mr.  Starkie's  opinion 
i^grees  with  the  text.  I  Stark.  51.  n.  (8.)  — 4.  If  an>  imfictment  dinige  a  man  with 
keeinng  a  common  gaming-house  on  divers  days,  and  only  one  day  be  particohriy 

ipecifiedi 
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SO)  the  precise  day  is  not  necessary  (o);  for  he  may  be  found 
guilty  if  the  offence  was  at  a  former  or  a  subsequent  day.  R.  2  Inst 
318.(/?) 

And  if  the  ofience  be  proved  at  a  day  before  or  after  the  time  alleged 
in  the  indictment,  it  will  be  well,  {q)  R.  upon  an  indictment  for  high 
treason.     Kelg.  16.  (r) 

Though  it  was  eleven  or  twelve  years  before.     Kelg.  16. 

Soy  in  every  indictment  for  treason  {fi\  felony,  &C  R.  per  all  the 
judges.     3  Inst.  230.  Syer. 

And  if  the  ofience  was  at  a  day  after  the  time  in  the  indictment,  the 
jury  may  find  the  very  day  of  the  fiurt,  to  ascertain  the  forfeiture ;  or  if 
they  find  the  party  guilty  generally,  a  lessee,  &c.  may  falsify  as  to  the 
time^  though  not  as  to  we  ofience,  for  avoiding  the  forfeiture.  R. 
3  Inst.  230. 

So  to  a  neglect  or  non-feasance  {fy  no  time  is  necessary ;  for  the  pre- 
sent time  shall  be  intended :  as,  quod  nan  escwriavit  Jbssam^  Sfc.  («) 

specified,  it  will  be  good ;  though  but  one  penalty  can  be  inflicted.  10  Mod.  338* 
Hawk.  b.  S.  c.  srs.  8.  89.    1  Chit.  C.  L.  Sis. 

(o)  1.  Unless  some  time  be  limited  for  the  prosecution*  or  time  itself  be  material  to 
the  constitution  of  the  oflfence,  ibe  averment  of  time  is  altogether  formal.  1  Stark.  50. 
—  S.  Still,  however,  laving  an  impossible  or  future  day  will  vitiate;,  the  same  as  an 
omission  of  time  altc^ther.  Rast.£nt.  965.  Moore,  655,  1  T.R.316.  Hawk.  b.S. 
c.  S3,  s.  88.  c.  25.  s.  77.  Bum's  J.  Indictm.  5  East,  244.  1  Chit.  C.  L.  225. — 3.  So 
a  rqnijgnancy  in  the  allegation  of  time.  5  East,  244.  —  4.  As,  that  the  ofience  was 
committed  on  two  difierent  days.  1  T.  R.  316.  Hawk.  b.  2.  c  25.  s.  77. —  5.  Nor 
will  a  verdict  cure  the  defect. 

(p)  1.  In  an  indictment  for  homicide,  as  well  the  day  of  the  stroke,  as  of  the  death, 
should  be  expressed.  2  Hale,  179.  —  2.  And  where  the  time  is  material,  as  of  the 
death  in  case  of  homidde,  or  where  the  time  for  prosecution  is  limited;  the  time,  as 
averred  in  the  indictment,  should  appear  to  be  within  the  limit ;  but  it  is  not  neoesary 
expressly  to  ayer,  that  the  death  happened,  or  that  the  o&nce  was  committed,  within 
the  temporal  limit.  ^  1  Stark.  55.    5  East,  259 

(9)  Tnouich  the  time  laid  in  an  indictment  is  definite  in  allegation,  it  is  indefinite 
in  proof.  The  forms  of  law  require  that  die  person  who  charges  another  must  bring 
himself  within  the  limits  prescribed  by  the  law;  and  for  that  reason  some  certain  time 
must  be  laid  in  the  indictment.    3  M.&  S.  548. , 

(r)^  1.  And  therefore,  upon  fl  second  indictment  varying  firom  the  time  of  the  first,  an 
acquittal  on  the  first  may,  by  proper  averments,  be  plesded.  2  Inst  318.  2  Inst.  230 . 
2  Hale,  179.  —  2.  So,  in  an  mdictment  for  burglary,  though  it  is  necessary  to  state  at 
or  about  what  hour  of  the  night  it  happened,  it  is  not  necessary  that  the  evidence 
should  strictly  correspond  with  the  allegation.  2  East,  P.  C.  515.  —  3.  And  if  an  un- 
necessary allegation  as  to  time  be  introduced  and  not  proved,  it  may  be  rejected,  and 
the  defendant  be  convicted.  —  4.  And,  therefore,  if  in  an  indictment  for  firin|(  a 
bain^  the  ofience  be  laid  to  have  been  committed  in  the  ntght-dme ;  the  allegation  is 
immaterial,  and  the  indictment,  though  intentionally  framed  upon  the  22  &  25  Car.  2. 
c.  7.,  will  be  considered  as  a  valid  indictment  upon  tne  9  Gea  1.  c.  22.    2  East,  P.  C. 

1021.  1055. 

(«)  1.  Foster,  8.  —  2.  It  is  said,  however,  to  be  the  better  course,  though,  after  all, 
quite  optional,  to  state  the  time  as  correctly  as  may  be ;  especially  in  treason^  since 
there  the  forfeiture  of  lauds  relates  to  the  time  when  the  ofitnce  was  committed,  so  as 
to  avoid  subsequent  alienations,  and  since  the  day  laid  in  the  indictment,  will,  after  a 

Sneral  verdict,  be  considered  as  comet.  1  Hale,  161.  2  Hale,  179.  3  Inst.  350. 
ic.  Abr.  Forfeiture,  (D).  1  Chit.  C.  L.  224.  225.  —  s.  If  a  person  be  cbaiged  with  a 
buiglary  and  stealing  the^oods,  the  prosecutor,  on  failing  to  prove  that  these  fiicts  were 
committed  on  the  day  laid  in  the  indictment,  cannot  be  admitted  to  prove  that  a  dis- 
tinct larceny  was  committed  on  a  prior  day.    2  Leach,  708. 

(t)  1.  And.  139.  Hob.  251.    2  Leon.  167.    1  Hawk.  c.  10.  s.  5.-2.  Or  to  the  alle- 
gation of  any  personal  disqualification.    2  Hawk.  c.  25.  s.  84.  112.     2  Hale^  180. 
1  Stark.  62. 
(u)  2  Hawk  c.  25.  s.  79.  Lamb.  b.  4.  c.  5.  f  492. 

So 


Fjorm  qfdn  indicPment     '  iW 

So  tlie  place  (x)  is  suiBcient,  without  tlie  (y)  county  (»),  if  the  county 
be  in  the  margin,  (a) 

So  the  time  or  place  (A)  need  not  be  repeated  to  circumstances. 
Mar.  pi.  127.     2  Rol.  226.  {c) 

And  it  is  sufficient,  that  it  be  coupled  to  a  time  precedent  in  an  in* 
dictment  for  a  trespass :  as»  an  indictment  for  a  forcible  entry,  qmnl 
1°  M.  intravit  Sf  ipsum  disseisivity  without  saying,  adttmc  4'  ibidem  dis" 
seisivity  is  sufficient.     R.  2  Cro.  41.  (rf) 

If  a  mortal  wound  be  given,  upon  which  the  party  dies  at  another 
day,  the  death  ought  to  be  alleged  at  the  last  day.  {e) 

By  the  st  2  &  3  Ed.  6.  24.  If  the  stroke  be  in  one  county  and  the 
deatn.in  anotlier,  the  indictment  may  be  in  the  county  where  the  death 
was. 

And  an  accessory  in  one  county  to  an  offence  in  another,  may  be  in- 
dicted wiiere  he  was  accessory. 

If  a  robber  in  one  county  fly  with  the  goods  into  another,  he  may  be 
indicted  of  the  felony  there,  but  not  of  the  robbery. 


(x)  1.  Communu  strata,  nve  alia  regia  via,  denote  the  same  place,  and  are  not  uncer* 
tain.     Str.  44,  —  2   The  termini  a  quo  et  ad  quetn  of  a  way  are  unnecessary."   Ibid. 

(^)  At  the  parish  of  A.,  near  the  highway,  and  dwelling  houses,  is  sufficient  for  a 
ouisance,  without  saying  in  the  town  or  village.     1  Burr.  333, 

(z)  The  place  must  appear  to  be  within  the  county,     2  Hale,  180. 

(a)  1.  And  a  reference  be  made,  as  by  the  words  *  in  the  county  aforesaid.'  2  Ha1e» 
180.  5  P.  Wros.  439.  —  2.  Otherwise  the  averment  will  be  defective,  for  want  of  a 
county,  s  P.  Wms.  439.  2  Hale,  165,  166.  2  Hawk.  c.  25.  s.  128.  Cro.  £liz.  101. 
137.  184.  606.  618.  750.  Sid.  345.  3  Wils.  340.  —  3.  If  the  offence  be  laid  to 
have  been  committed  in  a  city  which  is  a  county  of  itself,  but  the  jurisdiction  of  thie 
latter  is  not  co-extensive  with  the  former,  the  offence  should  be  laid  within  both. 
Andr.  162.  ' 

(&)  The  rules  relating  to  the  averment  of  time,  apply  for  the  most  part  to  the  aver- 
ment of  place ;  where  the  time  must  be  repeated  upon  the  allegation  o£  subsequent 
acts,  so  must  the  place.     1  Stark.  61.    s  Hale,  180.    5  T.  R.  620. 

(c)  1.  Nor  to  a  mere  conclusion  of  law;  though  a  defective  averment  in  this 
respect  will  vitiate.  2  Hawk.  c.  25.  1  Stark.  61.  2  B.  &  P.  127.  2  Leach,  942.  — 
2.  Though  the  general  rule  is,  that  unnecessary  averments,  not  intimately  con- 
nected with  the  circumstances  which  constitute  the  crime,  will  be  rejected  as  sur- 
plusage. 2  Leach,  593.  Vide  infra  in  notis.  —  3.  Upon  which  subject  the  distinc- 
tion IS  settled  to  be,  that  if  the  averment  be  connected  with  the  charge,  it  must  be 
proved ;  if  wholly  immaterial,  as  if  the  averment  be  totally  unconnected,  it  need  not 
be  proved.    2  Leach,  594.    Vide  infra  in  notis. 

(d)  1.  But  a  different  rule  often  obtains  in  indictments  for  capital  crimes,  and  this 
in  favorem  vittg,  —  2.  Thus  in  murder  the  terms  adtunc  et  ibidem  must  be  repeated  to 
the  stroke,,  though  an  averment  of  time  and  place  is  antecedently  subjoined  to  the 
assault.  2  Hale,  178.  Hawk.  b.  2.  c.  23.  s.  88.  Cro.  £liz.  739.  I  Chit.  C.  L.  220. 
—  2.  So  in  an  indictment  for  robbery,  these  words  must  be  connected  with  the  stroke 
for  the  robbery,  -and  not  merely  with  the  assault.  1  Chit.  C.  L.  220.  2  Hale,  178, 
Hawk.  b.  2.  c.  23.  s.  88.    Cro.  Eliz.  739.  Supra  in  the  text.' 

Ml-  It  is  frequently  necessary  to  assign  distinct  periods  of  time  to  distinct  events.—^ 
$,  Thus,  in  homicide,  to  the  event  of  the  death,  as  well  as  of  the  stroke ;  of  the  stroke, 
because  the  escheat  and  forfeiture  of  lands  relate  thereto;  of  the  death,  because  it  must 
have  happened,  and  therefore  must  appear  to  have  happened,  within  a  year  and  day 
after  the  stroke.  2  Hale,  179.  2  Inst.  318.  Hawk.  b.  2.  c.  23.  s.  90.  c.  25.  s.  77.  Bac. 
Abr.  Indictm.  G  4.  Bum's  J.  Indictm.  1  Chit.  C.  L.  222.  —  3.  And  a  repugnancy 
as  to  time  in  the  averment,  at  the  conclusion  of  an  averment  deducing  the  inference 
from  the  premises,  *  and  so  the  defendant  feloniously  murdered  J.  S. ;'  will  vitiate. 
4  Rep.  42.  Hawk.  b.  2.  c.  23.  s.  88.  l^c.  Abr.  Indict.  (G  4.)  —  4.  An  indictment 
for  a  rescue,  the  day  and  year,  as  well  of  the  rescue  as  of  the  arrest,  must  be  averred. 
Hawk.  b.  2.  c.  25.  s.  77.    Dyerji64.b.    1  Chit.  C.  L.  223.  accord    2  Bolst.  208.  contra. 
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(G  8.)  Of  the  ofTence.  —  What  shall  be  uncertain. 

So  an  indictment  ought  to  shew  the  certainty  of  the  offence ;  and 
therefore,  an  indictment  for  murder  or  felony,  must  shew  all  (/)  the  cir- 
cumstances (g)  of  the  tact  in  certain  {A) :  as,  by  whom.  (0 

In 


(/)  1.  If  there  in  any  description  in  the  negative,  the  affirmatiTe  of  which  would 
excuse  the  defendant,  the  onusprobaruH  is  thrown  upon  him,  and  therefore  ft  need  mii 
t>e  deudled  b;^  the  prosecutor,  l  Sid.  905.  9  Hawk.  c.  25.  s.  1  IS.  5  T.  R.  84.  •- 
a.  Hence  an  indictment  against  the  recover  of  stolen  goods,  proceedina  upon  the 
statute  5  Ann.  c.  31.,  is  good,  though  it  does  not  show  that  the  principiu  could  not 
he  taken  so  as  to  be  prosecuted  and  convicted.  Ld.  Raym.  1370.  Post.  375.  contra, 
—-a.  So  on  indicting  the  recover  of  stolen  property,  under  iS  Geo.  3.  c.58.  s.  1.,  for  a 
misdemeanour,  it  need  not  be  averred  that  the  principal  has  not  been  convicted. 

$  T.  R.  83. 

(b)  1.  The  crime  must  be  chained  with  a  predston  and  certainty  intelligible  to  all; 
and  with  every  essential  requisite  to  the  offence.  1  T.  R.  63,  —  9.  Every  circum- 
stance, therefore,  necessary  to  the  offence  must  be  alleged ;  and  positively,  ^thout 
any  periphrads  or  intendment  9  East,  35.  — 3.  Insomuch,  that  an  indictment  wi\i 
be  defective  where  all  the  facts  charged  may  be  true,  and  yet  the  defendant  be  inno- 
cent. Dougl.  153.  —  4.  In  an  indictment,  two  introductory  facts  were  averred  in 
circumstance  precisely  similar,  but  which  very  consistently  might,  as  alleged,  have 
happened  upon  different  occasions.  Afterwards  the  gravainen^  or  offence,  is  stated, 
to  which  one  (but  no  matter  which)  of  the  previous  facts  was  a  necessary  circum- 
stance and  appendage,  and  it  referred  to  one  of  tliese  facts,  connecting  itself  with  it, 
but  to  which  of  the  two  was  uncertain.  For  this  uncertainty,  the  indictment  was 
holden  to  be  erroneous;  since,  for  any  thing  that  appeared,  there  had  been  two  'com- 
plete offences,  and  from  an  indictment  in  this  form,  it  could  never  be  known  for 
which  of  the  two  the  defendant  had  been  tried ;  insomuch  that,  upon  being  a  second 
time  indicted  for  the  same  offence,  he  would  be  disabled  from  pleading  the  former 
prosecution  in  bar.  4  M.  &  S.  914.  —  5.  Stating  a  breach  of  duty  to  consist  in  not 
having  commenced  and  prosecuted  a  war  '  with  all  possible  vigour  and  decision,*  it 
too  indefinite,  since  thereby  the  defendant  is  not  appnsed  what  is  meant  to  be  proved. 
6  T.  R.  607. 

(k)  1.  See  the  first  note  to  (G  1.)  supra. —  9.  It  is  necessary,  says  Mr.  Starkie» 
to  specify  the  criminal  nature  and  degree  of  tlie  offence,  which  are  conclusions  of 
law  from  the  facts;  and  also  the  particular  facts  and  circumstances  which  render 
the  defendant  guilty  of  that  offence.     l*.'In  order  to  identify  the  charge,  lest 
the  {[rand  jury  should  find  a  bill  for  one  offence,  and  the  defendant  be  put  upon 
his  tnal  in  chief,  for  another,  without  any  authoritv.    9".  And  this  is  farther  ne- 
cessary, that  the  defendant's  conviction  or  acquittal  may  enure  to  his  subsequent 
protection,  should  he  be  again  questioned  on  tne  same  grounds ;  the  offence,  there- 
tore,  should  be  defined  by  such  circumstances  as  will,  m  such  case,  enable  him  to 
plead  a  previous  conviction  or  acquittal  of  the  same  offbnce.    3\  To  warrant  the  court 
m  ^renting  or  refusing  am*  particular  right  or  indulgence  which  the  defendant  claims  as 
incident  to  the  nature  of'^  the  case.    4o.  To  enable  the  defendant  to  prepare  for  his 
defence  in  particular  cases,  and  to  plead  in  all,  or,  if  he  prefer  it,  to  submit  to  the  court 
bv  demurrer,  whether  the  facts  alleged,  supposing  tiiem  to  be  true,  so  support  the  con- 
clusion in  law,  as  to  rendx^r  it  necessary  for  him  to  make  any  answer  to  the  charge. 
5.  Finailv,  and  chiefly,  to  enable  the  court,  looking  at  the  record  after  conviction,  to 
decide  whether  the  facts  are  sufficient  to  support  a  conviction  of  die  particular  crime, 
and  to  warrant  their  judgment ;  and  also,  in  some  instances,  to  euide  them  in  the  in- 
fliction of  a  proportionate  measure  of  punishment  upon  the  offender.     1  Staric.  65,  64. 
•^  9«  The  only  instances,  he  continues,  in  which  general  pleading  seems  to  be  allowable, 
are  exceptions,  from  the  necessity  of  the  case,  where  the  offence  is  made  up  of  a  num- 
her  of  QHnute  acts,  which  cannot  be  enumerated  upon  the  record,  without  great 
prolixity  and  the  danger  of  variance.   1  Stark.  65.    9  Hawk.  c.  95.  s.  59.    6  Mod.  SI  1 . 
Str.  1946.    Burr.  1935.— 5    Thus,  in  an  indictment  against  a  common  scold,  it  is 
suffijcient  to  aver  that  she  is  a  common  scold;  and  in  an  indictment  for  barretiy,  it  may 
be  averred,  generally,  that  the  defendant  is  a  common  banretor.    1  Stark.  65.  —  4.  So» 
an  indictment  chargina  the  defendant  with  being  meHgtntu,  is  good.    Sffale^  189. 
(i)  I.  The  deceased  pinst  he  named.    9  hWk.  c» ^95.  s.  71.    Staunf.  if l.  b. 9.  c.  18. 

—  2.  Un- 
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In  what  manner  committed,  {k) 

Upon  what  part  tlie  wound  was  given ;  upon  the  ho^  arm,  &c. 
4  Co.  41.  a.     R.  5  Co.  121.  b. 

And  of  what  depth  or  breadth  the  wound  was,  wh^n  there  was  no 
amputation.     4  Co.  42. 

If  it  says,  quod  si^ffbcaoit^  4^.  et  qud  si^ocatione  obiit^  without  sayings 
de  qud^  3fc.  it  is  bad.     1  Rol.  1S7. 

So  an  indictment,  quod  dedit  plagam  circiter  pectus^  or,  signer  brachium^ 
without  sayings  dextrwm^  or,  sinistrumj  is  bad.     4  Co.  40.  b.     R.  5  Co. 

121.  b.  (0 

So  an  indictment  for  larceny  ought  to  shew  (m)  the  (n)  value  (o)  of 
the  goods  ( j9),  to  distinguish  grand,  or  petit  larceny.  (;} 

If 


—  £.  Unless  not  known,  s  Hale,  181.  Dyer,  99.  2S.^.  Plowd.  85.  139,  9  Havlc. 
c.  tfS.  6.78.  c.  35.S.71.  Bflc.  Abr.  Indictment  (G  S.)  Burn's  J.  Indictment.  C.C.C. 
80.  — 5.  And  the  reason  why  he  should  be  named,  if  known,  is,  that  die  party  charged 
mar  be  enabled  to  vouch  for  bis  acquittal.  Stannf.  181.  b.  S.  c  18< — 4*  It  hat  beeii 
holden,  that  an  indictment  for  an  asMult  upon  John,  parish  priest  of  D.,  in  the  county 
of  C.  b  sufficient,  for  it  is  such  a  description  of  the  person  that  it  can  apply  to  one  only. 
9  Hawk.  c.  S5.  s.  72.  —  5.  But  otherwise  the  description  by  the  name  of  baptisof  only,  u 
insufficient.  |1  Hawk.  1 72. —  6.  The  person  may  be  described  bv  the  name  by  which  he  is 
usually  known.  Leach,  861 .  1006.  9  Hawk.  c.  S5.  s.  7S. —  7.  Any  repugnancy  or  incon« 
sistency  in  the  description  of  the  person  injured,  will  vitiate  the  indictment ;  as  where 
the  defendant  is  chained  with  stealing  the  goods  pradicti  J.  S.,  no  such  person  having 
been  previously  mentioned.  S  Hawk.  c.  25.  s.  72. —  8.  For  though  in  civil  actions  the 
word  prwdictui  has  been  rejected  as  surplusage,  vet  this  is  said  to  have  been  done  by 
virtue  of  the  statutes  of  jeofisils,  which,  it  is  well  known,  do  not  extend  to  criminal 
cases.  1  Stark.  175.  —  9.  And  it  may  be  laid  down  as  a  universal  rule,  that  any 
variance  from  the  name  laid  in  the  indictment  will  be  fatal  upon  Che  trial.  1-  Stark. 
173. 

(k)  I.  In  order  that  the  court  may  see  that  the  means  and  manner  amount  in  law 
to  the  crime  imputed.  I  Starkie,  113.  —  2.  But  where  the  means  are  indifferent, 
provided  the  end  be  accomplishe«l,  such  means  may  be  described  in  general  terms. 
f  Starkie,  129.  —  3.  So  a  party  may  plead  in  general  terms  what  is  peculiarly  within 
the  knowledge  of  his  advenary :  hence  an  indictment  against  a  baker  for  mizintf  im- 
proper articles  with  hu  bread  muy  state  generally,  that  the  loaves  contained  divers 
flozious  materials,  without  specifyiM  what  those  materials  were.  5  M.  &  S.  U.— > 
4.  And  where  a  crime  is  maoe  up  of  several  independent  facts,  a  general  description 
b  sufficient ;  lor  example,  in  the  cases  of  a  scold,  of  barratry,  and  of  keeping  a  gamiqg 
or  disorderi^  house.  2  T.  R.  586. — 3.  But  otherwise  where  it  consists  of  a  single 
fact ;  thus,  in  obtaining  money  under  false  pretences.    2  T.  R.  586. 

al.  The  description  usually  given  to  the  party  injured,  of  being  in  the  peace  of 
and  the  king,  is  unnecessary.  4  Rep.  41.  2  Hawk.  c.  85.  s«  73.*—  2.  It  seems 
to  have  been  borrowed  from  the  Treupa  or  Pax  Dei,  and  the  Pax  Regis  described  by 
Dr.  Robertson,  in  Note  XXI.  to  his  View  of  the  Progress  of  Society  in  Europe,  from 
the  snbversion  of  the  Roman  £mpire  to  th^  beginning  of  the  Sixteenth  Century. 

(m)  It  is  essential  to  the  crime  of  larceny,  that  the  party  must  have  feloniously 
stolen  jproperty,^  and  that  the  property  stolen  must  belong  to  some  one.  Hence  that 
the  detendant  did  so  steal,  ^nd  that  the  property  did  belong  to  some  one  person,  must 
appear  in  the  indictment.  This  too  must  appear  in  the  body  of  the  indictment,  and 
not  mer^  in  the  conclusion,  since  the  conclusion  is  merely  to  be  taken  as  the  regu- 
lar legal  inference  from  the  premises  that  have  gone  before;  a  mere  oonsequence 
drawn  firom  other  previous  matter ;  and,  therefore,  being  such,  can  never  supply  a 
defidenqr  in  the  body.    3  M.  ft  S.  539. 

fn^  The  owner's  name,  if  known.    Vide  infra,  (G  5.)  in  notis. 

(o)  1.  Vide  infra.  —  2.  In  general,  if  the  property  be  correctlv  described  in  species,  a 
rariance  from  that  description  upon  the  trial,  as  to  value,  (weight,  magnitude,  or  nnm* 
berJ^  will  lie  immatetial,  unless  the  variance  either  aflect  the  nature  of  the  crime,  as 
weir  as  the  degree  o#  the  ofience,  or  the  magnitude  of  the  penalty,    l  Stark.  187.— 

Mm  2  .3.^And 
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If  it  be  a  live  thing,  it  is  said  pretii;  if  dead  (r),  ad  valentiam.  (s) 


So 


3.  And  there  is  a  distinction  between  cases,  where,  to  constitute  the  offence,  the  value 
must  be  of  a  certain  amoant,  but  where  the  excess  bevond  that  amount  is  immaterial ; 
Mud  those  where  the  offence,  or  its  defined  measure  or  punishment,  depends  upon  the 
quantity  of  that  excess :  for,  in  the  first  class,  if  that  amount  be  proved,  which  is 
Sufficient  to  constitute  the  offence  charged,  a  variance  from  the  amount  averred  u 
imraaierial;  but  in  the  second  the  amount  or  quantity  ofuist  he  proved  precisely  as  it  if 
laid,  and  any  variance  will  be  fatal.  1  Stark.  1 87, 188.  —  4.  Thus  in  an  indictment  for 
a  highway  robbery,  a  variance  from  the  value  laid  is  wholly  immaterial;  for  there  the 
value  of  the  property  affects  neither  tjie  nature  of  the  oifence,  nor  the  measure  of 
punishmenL  I  Stark.  188.  —  5.  in  an  indictment  under  «t.  12  Ann.,  for  stealing  in  a 
dwelling-house  to  the  amount  of  40f.,  the  property  must  be  proved  to  be  of  the 
value  of  40ff.,  but  the  excess  is  immaterial.  6  T.  R.  265.  —  6.  So  under  an  indictment 
framed  upon  the  statute  1 7  G.  5.  c.  86.  s.  7.  for  tidying  more  than  ten  shillings  in  tlie 
hundred  pounds  for  brokerage,  it  is  necessary  to  prove  that  the  defendant  took  more 
than  ten  shillings  in  the  hundred  pounds,  for  in  that  the  offence  consists;  bat  the 
quantum  of  the  excess  is  immaterial,  and  need  not  be  proved  as  laid  in  the  indictment 
1  Stark.  188.  —  7.  And  the  same  in  the  case  of  extortion.  Ld.  Rayro.  149. 1265. — 
8.  But  in  the  case  of  usury,  where  the  judgment  depends  upon  the  quantum  taken^  the 
usurious  contract  must  be  averred  according  to  tne  fact ;  and  a  variance  from  it  in 
evidence  would  be  fiital,  because  the  penalty  is  apportioned  to  the  value.  6  T.  R.  265. 
1  Stark.  188. 

(p)  1.  So  their  genus.  2  Hawk.  c.  28.  s.  74. 496.  3  M.^  S.  559.  -^  2.  Therefore, 
to  say  bona  et  vauiiia  is  insufficient,  since  that  is  a  description  indefinite,  and  appli- 
cable to  every  kind  of  goods.  8  M.  &  S.  545. — 5.  And  with  at  least  the  same  cer- 
tain^ as  in  trespass  for  goods.  Hale,  185.  — 4.  And  where  the  statute  upon  which 
the  mdictment  proceeds,  uses  a  generic  and  also  specific  terms,  the  latter  muU  be 
enoployed.  Leach,  1 2 J.  —  5.  But  otherwise,  it  is  sufficient  to  describe  the  goods 
stolen  by  their  generic  name,  without  defining  the  particular  species ;  thus,  it  is  suf* 
ficient  to  say  sheep,  without  distinguishing  whether  ewe  or  lamb ;  so  handkerchief,  witli- 
oat  distinguishing  whether  4inen  or  nlk ;  so  printed  books,  without  giving  their  titles. 
J  M.  &  S.  539.  —  6.  And  the  reason  seems  to  be,  because  the  defendant  must  always 
know  what  he  has  taken  or  embezzled.  5  M.  &  S.  555.  —  7.  So  if  a  statute  make  a 
class  of  property  the  subject  of  larceny,  which  at  common  law  was  not  so,  the  pro- 
perty is,  quoad  the  form  of  describing  it  in  an  indictment,  placed  upon  a  footing  with 
other  chattels ;  and  therefore  the  same  and  no  ereater  degree  of  certainty  required  io 
the  description  of  the  one  will  suffice  in  that  ox  the  other.  5  M.  &  S.  599.  —  s.  For 
example,  bank  notes  are  by  l^e  2  Geo.  s.  c.  25.  made  the  subject  of  larceny,  and  an 
indictment  under  39  Geo.  9.  c.  85.  for  embeezling  bank-notes,  describing  them  as 
*  divers,  to  wit,  nine  bank-notes  for  the  paytnent  of  divers  sums  of  money,  to  wit,  the 
>uni  of  9L  of  lawful  money,'  is  sufficient,  widiout  setting  forth  the  individual  doo 
scription  of  each  note :  embeizlement  under  the  act  is  a  larceny^  and  the  property 
stolen  is  described  by  its  generic  term,  which  in  larceny  is  sufficient.    3  M.  d^  S.  599. 

{q)  Lamb.  497.     9  Hale,  183. 

(r)  1.  Animals  usually  found  wild,  must  be  described  either  as  reclaimed  or  dead, 
lor  shewn  to  have  been  deprived  of  their  natural  liberty,  as  fish  are  in  a  stew,  trunk,  or 
close  pond.  Staunf.  95.  3  Inst.  109, 1 10.  East,  P.  C.  607. 611.  9  Salk.  189.  6  Mod, 
1 83.  —  2.  And  may  then  be  cal  led  the  goods  and  chattels  of  the  prosecutor.  Staunf.  25, 
9  Inst.  109.    9  Salk.  189.     6  Mod.  189.    Lamb.  274.    1  Hawk.  c.  69.  s.  99. 

(f)  1.  According  to  the  ancient  authorities.  Lamb.  b.  4.  c.5.  £  497.  2  Hale^  187 
—  2.  It  seems,  however,  that  they  may  be  used  indifferently.  2  Hale,  1 83.  Cro. 
Jac.  130.  2  Hawk.  c.35«s.75.  —  9.  In  larceny,  value,  being  an  essential,  must  be 
expressed,  unless  in  the  case  of  current  coin.  1  Hale,  53^.  1  Stark.  187.  —  4.  And 
in  grand  larceny,  must  exceed  one  shilling.  '  2  Hale,  l83.— -5.  But  where  value  is 
not  aq  enential,  as  on  indicting  (or  a  trespass,  it  has  been  questioned  whether  it 
need  be  averred.  2  Hawk,  c  25,  s.  75.  vide  Dalton,  c  181.  I^unU  b.4,  c,  5. 
f.  496, 497.  2  Hale,  183. —  6.  Mr.  ^tarkie,  however,  observes,  that  there  seems  to  be 
this  material  distinction  between  writs  in  civil  proceedings  (in  analogy  to  which  the 
question  was  raised)  and  indictments ;  that,  in  the  former  case,  the  daniffge«  are  to 
be  assessed  by  a  jury,  and  therefore  it  is  not  so  requisite  to  set  out  the  precise  value 
upon  the  face  of  the  record ;  but  in  criminal  cases  the  punishment  is  freqijently  iiH 
llictvd  at  the  discretion  of  the  courts  which  ought,  therefore,  to  be  judfcially  infohned 
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So  an  indictment  for  an  escape,  or  breaking  prison,  ought  to  shew  for 
what  crime  he  was  taken,  {t)  or  committecL     St.  95.  a.  (u) 

For  a  contempt  in  not  executing  a  warrant,  it  ought  to  shew  the 
nature  and  tenor  of  the  warrant.     R.  1  Vent  305. 

An  indictment  for  extortion  pught  to  shew  in  what  instance  com- 
mitted.    Mod.  Ca.  32,  33.  {x) 

What  fee  was  due  (y),  or  that  nothing  was  due.     R.  3  Leo.  266,  (z) 

An  indictment  for  ingrossihg  (a)  magnam  quantitatem  [b)  straminU 
etfceni^  without  saying  how  much,  is  bad.     R.  Cro.  Car.  381.  {c) 

So,  for  erecting  diversa  {d)  cottagia,     Sbo.  389.  {e) 

Or,    for    stopping    quandam  partem  regue  vice^   aqua  cursus^  SfCi 
Sho.  389. 

Or,  for  an  assault  upon  several  of  the  king^s  subjects,  between  such 
a  day  and  such  a  day.     Per  H(dt,  Sho.  390.  (./) 

For  saying  or  publishing  such  words,  aut  {jg)  similia.     Bro.  Action 
sur  Case,  112* 

Qiiod 


of  the  circumstances  and  magnitude  of  the  offence.  1  Stark.  187.  —  7.  Where  several 
articles  have  been  stolen,  not  the  aggregate,  but  the  value  of  each  article  must  he 
given.    9  Hale,  185. 

(t)  1.  And  that  an  offence  had  actually  been  committed  by  the  party  arrested. 
3  P.  Wms.  497.  —  2.  A  prisoner  cannot  be  convicted  on  the  16  Geo.  8.  c.  SI.  for  fa- 
cilitating an  escape,  if  it  appear  either  by  the  indictment  or  on  evidence  that  the  couk 
mitment  was  for  suspicion  only.  The  act  makes  the  offender  guilty  where  the  pri-  . 
soner  '  was  committed  to,  or  detained  in,  any  gaol  for  treason  or  felony  expressed  itt 
the  warrant  of  commitment  or  detainer.*    Leach,  97. 

(u)  2  Str.  1226.    Hawk.  b.  2.  c  25.  s.  57.     Bac.  Abr.  Indictm.  (G  K> 

(jrS  1.  Vide  Sidf.  91.  Keb.  357.  Ld.  Raym.  1965.  —  9.  It  being  a  rule  that  mi*-^ 
conduct  in  office  must  be  particularly  described.  — 3.  And,  therefore,  chai^ng  a  con<^ 
stable  with  having  improperly  and  negligently  conducted  himself  in  the  execution  of 
his  office,  is  insufficient.     Str.  2; 

(y)  1.  Since  to  aver  (expressly  or  by  implication)  that  the  whole  fee  was  extorted, 
when  something  was  really  due,  would  be  contrary  to  the  fact.  —  2.  In  such  case, 
therefore,-  the  sum  really  due  must  be  alleged,  and  how  much  the  defendant  took. 
Salk.  680.  Ld.  Raym.  1265.  5  Lev.  268.  Str.  73.  1  Stark.  143. —  9.*  Nor,  as  it 
seems,  will  a  variance  be  material,  provided  it  is  proved  that  the  sum  actually  taken 
exceeded  that  alleged,  and  proved  to  be  allowed  by  law.  Stark,  ibid.  6  T»  R.  365. 
Ld.  Ravm.  1265.    West,  Pr.  Sec.  111. 

(z)  itnless  the  law  will  intend  that  nothing  was  due ;  which  it  will  intend  where 
the  taking  is  manifestly  unjust  and  unlawful;  as  where  thcf  taking  any  fee  for  perform* 
inf  a  particular  duty  is  wholly  prohibited  by  a  statute.     1  Stark.  1*45. 

(a)  So  for  stealing  *  magnam  quantitatem  siramUutf  ei  diversoi  cumulot  tritici — du^t 
ccntenas  easei*  not  ^dlng  any  substantive  to  cenienas  ascertaining  the  weight.  2  Hawk, 
c.  25.  s.  74. 

(&)  i.  Quantitv  should  be  ascertained  by  an  averment  of  number,  weight,  or  mea»*. 
surement.^-  2.  As  in  indictments  for  selling  such  a  quantity  by  unlawful  or  short 
measures  or  weights.    2  Leon.  38.    Salk.  6S7.     Str.  497. 

(c)  So  for  engrossing  a  great  quantity  offish,  geese,  ducks,  &c,  I  East,  582.  Str. 
497.    2  Hawk.  c.  25.  B.  74.    I  Sid.  3^7.  accord.    6  Mod.  42.  contra. 

.(rf)  Vide  infra,  (G  5.) 

{e)  2Rol.Abr.85. 

(/)  Supra,(G2.) 

(g)  1.  5  Mod.  137.  Salk.  54^.371.  8  Mod.  32.  Str.  747.  900.— 2.  Where 
however  several  circumstances  are  mentioned  disjunctively  in  a  ttalute^  any  one  of 
which  is  sufficient  to  oust  the  ofiender  of  his  clergy,  it  is  sufficient  to  charge  the  de« 
fendant  dujttnetivefy  in  the  indictment ;  and  thcrmre  it  was  holden  to  be  suffident, 
in  an  indictment  for  a  highway  robbeiy,  to  aver  in  the  words  of  the  statute,  that  it  was ' 
committed  in  or  near  the  highway ;  the  words  being  descriptive  only  of  the  manner. 
1  Stark.  21 U    lHale»  535. 

M  ffi  1  (A)  Quoi 


59*  INDICTMENT. 

Quodjabricaxntj  seufabricari  causaviij  ^.    R.  I  SaL  548.  571.  (A) 

Quod  cepit  extornri  fro  quolibet  equo  9d.  fro  qmbmdibet  80  ooBrnt^ 
l^e.    IL  4  Mod.  105.  (t) 

So»  quod  A«  exisiem  serous^  sive  d^mtatmSf  took,  &c.  is  bad.    R. 
Rd.  263. 

Qytod  cum  there  was  such  an  order,  &c.  for  it  shoold  be  positmi 
that  there  was.     R.  1.  SaL  371.  (Jk) 

Qpod  exoneravit  tormenium  dans  (/)  jdagOMf  without  sajiugy  peraa^ 
tit.     R.  5  Co.  122.  b. 

Quod  nesciens  potum  fore  venenatum  hOritj  without  saying  expressi j, 
vtneman  bibit.     R.  4  Co.  44.  b. 

That  he  refused  bail,  without  saying  that  any  was  oflSsred.     R.  Mod. 
Ca.S  2,  33.  (m) 

That  he  made  panes  non  habentes  dMtum  pondusj  without  saying 
what  is  due  weight.     R.  SaL  687.  (fi) 

Qpod  exercuit  quasdam  diaboUcas  aries^  AngUdj  witchcraft.    R.  Lat 
156. 

Qjiod  dixit  {o)  diversa  scandalosa  {p)  verba  of  such  a  magistrate,  with- 
out saying,  what  words.     R.  1  Rol.  79.  {q) 

That 


(U)  Qttod  sefem  levamt  vd  levori  catuavit,  in  the  caie  of  a  nuisance.  Str.  SOO.^- 
S.  For  conveying  ot  canting  to  be  conveyed,  a  pauper.    B.  R.  H.  570. 

(t)  1.  Qma  mSe  et  nefiigenier  se  geuU  im  eMectttiane  of  the  office  of  comtable,  is  too 
ffcneral.  Str.  8. —  8.  8o  deseriptUt  bonis  H  eataUitf  de  D.  decipie60mi €t d^rmmiaimd. 
Str.  8.— S.  So  divertOM  qtumiikUeM  eermtUg,    Str.  497. 

(k)  1.  8  Hawk.  c.  9S.  s.  60.  8  Mod.  5S.  Ld.  Raym.  1563.  Borr.  400. — 8.  Since 
'  whereas'  signifies  '  it  bang  so/  and  therefore  takes  that  for  grantedy  which  shoold 
hare  been  aswrted  to  ezbt,  depriring  the  defendant  of  the  opportunity  of  travcrsiqg; 
for  a  party  cannot  be  put  to  prove  the  existence  of  what  he  never  assoted. 

(I)  1.  Bulst.  184.  Vide  Ld.  Raym.  1 169.  —8.  For  a  nardciple  aincrts  nothingyand 
as  a  party  cannot  be  pot  to  prove  the  existence  of  what  oe  never  asserted,  thedefiead- 
ani  cannot  traverse  a  fact»  introduced  by  a  participle. 

(m)  Kingston  and  eight  others  were  indicted  for  a  joint  contempt  in  disobmna  an 
order  of  sesuons,  directing  the  parent  of  certain  costs  by  comnusnonersy  of  vmoai 
the  defendants  were  nine.  The  first  count  alleged  that  notice  of  this  order  had  beta 
served  upon  four  of  the  defendants  named  in  the  indictment,  and  also  upon  a  fifth 
commissioner,  who  was  not  included  in  the  indictment,  and  then  charged  those  four 
and  two  others  jointly  with  the  contempt,  in  refusing  to  obey  the  order.  Upon  gene- 
ral demurrer  the  count  was  holden  bad,  since  it  chuged  six  with  the  contempt,  Ibnr 
only  having  been  personally  served.    8  Bast,  41. 

In)  And  now  much  was  wanting. 

(o)  So  a  libel  roust  be  set  out  in  the  terns  in  which  it  was  published.  Ld-Ri^Bi. 
414.     Salk.  417.     5  Mod.  71.     6T.R.168. 

(p)  So  in  an  indictment  for  blasphemous  or  seditious  wofds,  th^  roust  be  stated, 
that  the  court  may  judge  whether  tbey  be  seditious  or  blasphemous.  Str.  49S.  686. 
1  Sfark.  114. 

(9)  1.  8  Str.  699.  —  9.  '  CaiumniairiXf  et  eommuim  el  twrhulenta  paeu  pertmrht^ 
tru  et  lUei  rixtu  ei  pu^as  movit  et  incitavitf  et  quondam  J,  A.  tferbit  eontumelm 
et  opprobrns  abusa  fiut  tn domo  ipthu  «/.  A*  is  too  eeneral.  Str.  849.— -3.  80  u a 
•  common  and  turbulent  brawler,  a  sower  of  (fiscord  among  her  ouiet  and  honest 
neighbours,  so  that  she  hath  stirred,  moved,  and  incited,  diven  strifes,  controvenies, 
quarrels,  and  disputes,  amongst  his  majesty's  liege  pcoale,'  Str.  1846.  —  4.  Ncmebot 
common  scolds  are  indictable  by  such  general  words.  IbkL  —  5.^  So  in  an  indkt- 
npent  under  6  &  7  W.  5.  c.  11.  for  profane  cursing  and  swearing,  it  was  (for  now 
the  19  Geo.  8.  c.  81.  gives  a  general  form  of  conviction)  necessary  to  set  out  the 
particular  oaths  and  curses ;  becaiiM  what  is  a  profane  o^  or  curse,  is  a  matter  of 
law.  and  ought  not  to  be  left  to  the  judgment  of  the  witness;  be  may  think  fidse 
evidence  is  so.    1  Stark.  1 1 4.    Str.  497. 

(r)  I.  That 
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.   That  Jie  took  o  servant- without  a  testimonial^  it  ought  to  shew  a 
fermer  service.     Skin.  343.  (r) 

That  he  inticed  A.  from  his  service,  it  ought  to  say,  quodreliquU.  R. 
Mod.  Ca.  99.  101.(5) 

That  he  inticed  a  servant  to  take  the  goods  of  his  master,  it  ought  to 
saj  expressly,  that  he  took  them.     R.  Mod.  Ca.  289.  {t) 

So  where  an  indictment  is  founded  upon  a  contrivance,  a  fact  in  pui^ 
suance  of  it  ought  to  be  alleged.     1  Sal.  880.  (u) 

If  there  be  an  indictment  for  refusal  of  an  office,  it  ought  to  shew  an 
election  by  good  authority.     5  Mod.  96. 

If  for  a  rescofis,  it  ought  to  shew  the  writ,  and  also  the  warrant.     R» 
2  Mod.  Ca.  357.  (x) 

An 


(r)  1.  That  fact  not  being  a  necessary  implicatioD.  —  S.  So  an  indictment  for  sell- 
ingy  as  two  chaldron  of  coals,  a  quantity  deficient  in  so  much  of  that  quantity  which  by 
law  the  bushel  ought  to  contain,  is  not  equivalent  to  a  charge  of  seluqg  by  false  mea* 
sure.  5  Burr.  1697. — s.  So  likewise,  supposing  it  to  be  an  indictable  offence  in  a 
miller  to  return  to  bis  customers,  as  and  for  the  produce  of  their  own  grain,  a  differ- 
ent meal,  musty  and  unwholesome,  it  must  be  so  upon  the  ground  that  he  delivered 
it  as  and  for  the  food  of  man,  and  so  appear  in  the  mdictment  against  him.  An  aver- 
ment that  he  delivered  it,  does  not,  ex  m  icrmhii,  import  that  he  delivered  It  for  thai 
purpose.    4M.  &S.S14. 

(i)  I.  This  case  went  upon  the  principle,  that  a  mere  solicitation  to  commit  a 
crime,  not  followed  by  any  act,  is  not  ah  indictable  offence. —  2.  But  the  contrary  is 
now  fettled  to  be  law.    S  £as^  4. 

(t)  1.  See  the  last  note.— S.  So  that  the  contrary  is  now  settled  law;  and  there- 
fore lately  an  indictment  for  soliciting  and  inciting  one  A.  a  servant  of  B.  to  take,  em- 
bezzle^ and  steal^  a  quantity  of  his  master's  goods,  was  supported.    S  East,  4. 

(u)  1.  So  an  indictment  on  33  Hen.  8.  c.  1.  for  procuring  by  fidse  tokens,  must 
specify  them.  Str.  11S7.  —  S.  So  an  indictment  on  30  Geo.  S.  c  94.  for  obtain* 
ing  money  by  false  pretences,  must  specify  the  pretences,  i  T.R.  581.  —  3.  As  to 
the  averment  of  falsehood,  see  S  East,  30.  —  4.  An  indictment,  however,  charging 
an  endeavour,  asain&t  57  Geo.  3.  c.  70.,  to  entice,  not  specifying  the  means  employed, 
is  sufficient.  1  B.  &  P.  180.  —  5.  Mr.  Starkie  has  established  the  following  rules  upon 
the  subject  of  illegal  solicitations,  attempts,  and  endeavours.  —  6.  That  in  general  it  is 
essential  that  the  particular  means  and  manner  should  be  set  out,  in  order  that  the 
court  may  see  that  they  amount  in  law  to  the  crime  imputed.  1  Stark.  113. — 
7.  And  the  exceptions  to  this  rule  consist  of  cases,  where  the  means  are  either  per- 
fectly indifferent,  provided  the  criminal  object  be  accoroplished»  or  where  they  are 
made  up  of  a  number  of  circumstances,  which  cannot  well  be  described  upon  the  r^ 
cord  without  the  aid  of  a  general  term  of  art.  Ibid.  —  8.  The  sufficiencv  of  the  first 
class  of  exceptions  (where  the  means  are  indifferent,  provided  the  end  be  accom« 
plished)  he  rests  upon  this,  that  the  adequacy  of  the  means  of  procurement  is  a  mero 
question  of  fact  for  the  cognizance  of  the  juiy ;  and  since  any  means  are  sufficient  to 
render  the  procurer  crimimd,  it  would  afford  no  further  information  to  the  court  U> 
set  them  out.  1  Stark.  13S. —  9.  That  where  the  offi;nce  consists  in  the  mere  solici- 
tation, or  other  attempt  to  procure  the  commission  of  a  crime,  which  is  not  after- 
wards perpetrated,  here,  since  Uie  offbnce  rests  in  tendency  onlj^^  a  greater  degree  of 
particularizing  appears  to  be  necessary  in  stating  the  means,  for  by  those  alone  can 
the  defendant's  criminality  be  tried,  siaee  their  adequacy  is  not  shewn  upon  the 
record  by  an  averment  that  they  did  produce  the  criminal  effect.  1  Stark.  153.— « 
10.  That,  however,  there  are  many  instances  in  which,  though  the  crime  rests  in 
teudency  only,  it  may  be  described  by  general  words,  without  specifying  the  means ; 
this  happens  when  the  offence  is  a  conclusion  of  fact  arising  from  a  varietv  of  circum- 
stances incapable  of  any  precise  definition.  1  Stark.  134.  —  1 1.  The  endeavour,  at* 
tempt,  or  solicitaUon,  is  in  general  made  up  of  a  number  of  petty  circumstances,  which 
cannot  be  set  out  upon  the  record.    1  Stark.  136. 

(x)  1.  In  an  indictment  for  obstructing  an  officer  .in  the  execution  of  process,  it 
must  distinctly  appear  that  he  was  authorised  to  execute  it,  and  therefore  that  he  was 
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'    An  indictment  jro  contrafaeC  numetum  ad  instar  pectaC  damini  regis 
ought  to  show,  ad  instar  what  pieces,  viz.  groats,  shillings,  &c. 

(G  4.)  And  not  supplied  by  innuendo. 

So  words  uncertain  cannot  be  supplied  by  au  innuendo:^  as,  an  indict^ 
ment  for  treason  for  saying,  We  have  had  two  wicked  kings  {innuendo 
Cha.  I.  and  Cha.  11.)  if  they  {innuendo  the  people)  would  stand  to  their 
principles,  we  should  conquer  our  enemies  {innuendo  the  king  and  alibis 
loyal  subjects,)  is  bad ;  for  an  innuendo  cannot  determine  the  sense  of 
the  words.     R.  S  Mod.  5S.  (y) 

(G  5.)  What  is  a  sufficient  certainty. 

But  certainty  in  an  indictment  to  a  general  intent,  is  sufficient  Co.L. 
SOS.  a.    5  Co.  121.  a.  {z) 


an  officer  of  the  court.  This  Tact  is  not  apparent  from  an  ayemient  that  the  jodges 
of  a  court  of  record  for  the  town  and  county  of  P.,  by  their  writ  issued  out  of  the 
taid  court,  directed  to  A.  and  B.  Serjeants  at  mace  of  the  said  town  and  county,  did 
eommand  them,  &c.  5  East,  3o4.  l  Smith,  S5S.  —  S.  And  the  act  of  obstruction 
must  be  shewn.  Str.  699.  —  5.  Where,  upon  such  an  indictment,  a  general  verdict 
is  given  for  the  crown,  whence  it  appears  that  the  officer  was  not  authorised  to  exe- 
cute the  process,  it  will  be  intended  that  the  assatdt  was  for  preventing  what  would 
have  been  an  unlawful  proceeding,  and  the  judgment,  therefore,  will  be  arrested  ta 
ivto.    5  East,  504.     1  Smith,  555. 

(y)  1.  Few  subjects  have  occasioned  more  discussion,  than  the  mnuendo  in  plead- 
ing ;  and  various  descriptions  of  its  nature  and  office  have  been  eiven.    The  following 
is  submitted  to  be  its  office,  and  the  reason  why  it  cannot  add  to  what  has  gone 
before.  —  2.  It  performs  the  office  of  an  interpreter,  giving  to  words  or  signs  a  defi- 
nite meaning,  wnich  without  it  wbuld  be  ambiguous.  —  3.  Beinff  a  participle,  it  asserts 
nothing ;  and  for  tftot  reason  cannot  supply  a  deficiency ;  but  for  that  6n]y,  since  it 
is  immaterial  in  what  part  of  a  count  an  averment  is  introduced.  —  4.  And  that 
a  participle  asserts  notning  appears  from  considering  its  nature.    Every  complete 
verb  is  expressive  of  an  attribute ;  of  time  /  and  of  an  assertion.    If  we  take  away 
the  assertion,  find  thus  destroy  the  verb,  what  remains  is  a  participle:  a  participle^ 
therefore  asserts  nothing.    See  Hermes,  b.  1.  c.  10.  —  5.  Now,  in  order  to  define  an 
ambiguous  expression,  it  is  sometimes  necessary  to  refer  to  and  identify  it  with  ex- 
trinsic collateral  circumstances,  and  as,  in  such  a  case,  those  circumstances  form  a  con- 
stituent branch  of  the  case,  their  existence  must  be  averred;  not  in  the  innuendoes, 
for  these  we  have  seen  are  not  modes  of  assertion,  but  in  other  parts  of  the  record. — 
6.  And  hence  Mr.  Starkie's  most  correct  definition  of  an  innuendo  in  its  ordinary  sense — 
an  averment  which  explains  the  defendant's  meaning  by  reference  to  antecedent  matter, 
(that  is)  matter  which  has  antecedently  been  averred.      1  Stark.  109.  —  7.  But  the 
conclusion,  that  since  this  is  the  proper  office  of  an  innuendo,  if  it  go  beyond  it,  and 
materially  enlarge  the  sense  of  the  words  which  it  is  intetided  to  explam,  by  introducing 
new  matter,  it  will  vitiate  the  indictment,  must  be  thus  qualified,  that  the  new  matter 
i«  introduced  participiaily,  since  new  matter  may  be  introduced  in  the  same  sentence 
with  the  innuendo  by  an  adjunct  thereto  in  an  apf^ropriate  form ;  thus,  though  to 
an  accusation  '  he  has  burnt  my  barn,'  an  innuendo  *  meaning  his  barn  full  of  com,' 
would,  without  antecedent  averments,  be,  if  left  to  itself,  defective ;  yet  there  can  ht 
no  objection  against  adding  thereto,  *  which  the  jurors  aver  the  said  A.  &  B.  were 
then  and  there  discoursing  of.'  —  8.  Farther,  it  is  a  rule,  that  where  new  matter  im- 
properly introduced  under  an  innuendo  is  superfluous,    the  sense  being  complete 
without  it,  the  innuendo  may  be  rejected  as  surplusage.      9  East,  93.     1  T.  R.  65. 
1  Starkie,  1 1 1 .  —  8.  But  that  if  any  use  be  made  of  the  innuendo,  it  cannot  be  re- 
jected, nor  will  the  defect  be  aided  by  verdict.    Ld.  Raym.  256.     1  Starkie,  111. 

(a)  Vide  supra  (G  1.)  in  notis. 

And 
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And  therefore,  an  indictment  for  felony,  quod  cepit  bona  cujusdam  ig^ 
9wti\  is  sufficient     St.  95.  b.  (a) 

Or,  an  horse,  &c.  of  such  a  value,  without  mentioning  any  owner,  (b) 

Qtiod 


(a)  1  Keilw.  85.  8  East,  P.  C  651.  781.  — 2.  So  an  iudictinent  for  harbouring 
thieves  unknown,  is  sufficient  from  the  necessity  oPthe  case,  and  the  fair  presumption 
which  exists  that  their  names  cannot  be  ascertained.  1  Chit.  C.  L.  812.  Str.  186( 
497.  —  5.  So  an  indictment  stating  that  the  defendant  cum  vigirUi  septem  aim  engrouet^ 
has  been  hoi  den  to  be  sufficient.  Cro.  Car.  380.  —  4.  And  so  in  all  cases  where  the 
name  is  not  known.  Supra.  —  5.  But  a  false  averment  of  ignorance  will  induce  an  ai> 
quittal.  Supra.  —  6.  And  though  indictments  have  formerly  been  allowed,  which 
chared  the  defendants  with  suffisring  divers  bakers  to  bake,  &c.  against  the  assize^ 
for  distraining  divers  persons  without  cause,  without  specifying  theur  names;  yetac^ 
cording  to  later  authorities  such  indictments  are  insufficient.  8  Hawk.  c.  S5.  s.  71. 
Bac  Abr.  Indictment,  (G  2.)    Bro.  Indictm.  21.    2  Rol.  Abr.  80. 

(6)  1.  Fersonaliy:  The  owner's  name  of  the  stolen  property  should  be  given* 
1  Hale,  512.    8  Hale,  181.    2  Hawk,  c  iS.  s.  71.    Leach,  578.  —  2.  Or  averred  to  be 
unknown.    Ibid.  —  3.  Which,  being  the  fact,  is  sufficient;  whence,  it  is  judiciously 
observed,  that  though  the  st.  26  G.  2.  c.  19.,  provides  that  a  person  stealing  part  of  a 
wreck,  may  be  indicted  and  convicted,  though  the  owner  cannot  be  ascertained ;  yet 
that,  it  seems,  an  indictment  at  common  law,  stating  such  goods  to  be  the  property  of 
an  unknown,  would  have  been  sufficient.     1  Stark.  ]  92.  —  4.  If  however  tne  owner's 
name  be  known,  the  allegation  will  vitiate.    2  East,  P.  C.  651.  781.    3  Camp.  265.  n. 
1  Hale,  512.     Hawk.  b.  2.  c.  25.  s.  71.     2  Leach,  578.     1  Chit.  C.  L.  215.     Vide 
Staunf.  181.  b.  2.  c.  18.  —  5.  Where  goods  are  stolen  from  a  special  proprietor,  they 
may  be  described  as  his  or  the  general  owner's  property.     1  Hale,  513.    East,  P.  C 
€53,     Leach,  395.     1  Stark.  190.     Summ.  67.      Nfoore,  543.  —  6.  Church  goods 
stolen  during  a  vacancy  may  be  described  as  bona  ecdesia,  but  otherwise  not.   7  Edw.  4. 
14.    Fitz.  Ind.  15.     Staunf.  95.    8  Hawk.  c.  25,  s.  71.  —  7.  So  those  of  a  chapel 
stolen  during  a  vacancy,  may  be  described  as  bona  et  calalla  capelUs  tempore  vacationit, 
but  otherwise  as  bona  et  cataUa  eapetUe  in  custodia  prtepotitorum,    2  Hale,  181* —  8. 
Grave  cloachs  and  coffins  should  be  called  the  property  of  the  personal  representative. 
12  Rep.  112.    8  Hale,  181.  —  9.  Or  not  being  ascertainable,  of  an  unknown.    East, 
P.  C.  655.  —  10.  And  an  indictment  against  a  thief,  that  he  found  a  dead  body  and 
stole  from  it  certain  property,  is  good,  without  calling  the  property  the  goods  and 
chattels  of  any  one.     2  Hale,  181.    Bac.  Abr.  Indict.  (G  2.)     1  Chit.  C.  L.  214.— 
11.  Parish  goods  should  be  described  as  belonging  to  the  parishioners,  in  custody  of 
the  churchwardens.    Cro.  Eliz.  145.  179.    2  Hale,  181.  — 12.  The  cloaths  of  a  child 
may,  it  is  said,  either  be  alleged  to  belong  to  himself  or  his  father ;  but  the  lattef 
seems  most  correct.     1  Stark.  191.      12.  Rep.  113.      1  Sid.  129.     East,  P.  C.  654. 
—  13.  If  goods  be  stolen  from  the  custody  ot  one  in  possession  as  executor,  the  in« 
dictment  may  lay  the  goods  either  as  the  executor's  as  such,  or  without  naming  hini 
executor.    2  Hale,  181.    Bac.  Abr.  Indict.  (G  2.) 

1.  Realty:  Where  an  act  becomes  criminal  either  solely,  or  in  a  greater  degree^, 
from  havine  happened  in  a  dwelliug*house,  or  other  building;  the  owner's  name  must 
be  specified.  —  2.  Christian  and  surname.  Leach,  886.  379.  —  3.  And  a  variance  will 
be  f^tal.  Leach,  104.  272.  286.  351.  1  East,  P.  C.  415.  2  Hnle,  244,  245.  Moore» 
466.  —  4.  Hence  it  must  be  speoified  in  indictments  for  arson.  1 1  Rep.  29.  Cro. 
Car.  376.  Leach,  258,  26 1 .  —  5,  Burgiary,  1  Hale,  550.  2  East,  P.  C.  514.  Leach, 
896.  Vide  Leach,  390.  —  6.  Stealing  in  a  dweiliitg-houte  to  the  amount  of  40».  Leacb^ 
^^6.  379.  —  7.  Stealing  from  lodgings.  LMch,377.  617. —  8.  And  where  several  in- 
habit several  rooms  of  a  house,  part  of  which  house  is  also  occupied  by  the  owners 
the  house  roust  be  averred  to  be  the  dwelling-house  of  the  owner,  though  the  ofibac^ 
be  committed  in  the  several  tenement  of  another  occupier;  but  if  the  owner  does  not 
occupy  any  part,  each  separate  tenement  may  be^laid  to  be  the  dwelling-house  of  the 
teoauL  Leach,  104.  272.  Cowp.  2.  2  East,  P.  C.  499.  —  9.  On  the  contrary,  where 
neither  the  act  is  made  criminal,  nor  its  criminalty  heightened,  from  its  having  bap* 
{)ened  in  a  dwelling-house  or  other  building;  the  ownei^s  name  need  not  be  specifi^, 
nor  if  specified  and  mistaken,  will  the  variance  signify.  — 10.  As  in  robbery.  PVe*i 
case.  1  Stark.  178.  Johnstone's  case.  Ibid.  — 11.  Maliciously  shooting  at  anotnei; 
Ibid.  Sed  vide  1  Leach^  351.  1  East,  P.  C.  415.  S  Hale,  244.  245.  —  12.  And  t 
church  is  a  building  within  the  meaning  oC4  G.  2.  c.  32.j  nor  need  ab  indictment  fo^ 
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Quod  j}a-cussit  super  smistraM  partem  htUris^  is  well ;  for  laims  is  s 
known  part.     R.  2  Cro.  95. 

So  dansplagamj  seueantusionem^  is  well.     R.  Mar.  fL  127. 

Quodlanguebat  a  15«  die  ad  16"  i/iar,  witboot  saying,  to  what  {c)lioor 
in  the  same  day.     Mar.  pL  127. 

Indictment  quod  fecit  libdlum  ad  tenorem  et  effiaum  sequetUem,  R. 
1  SaL  324.  417. 

QfiOd  fabricavit  a  lease  with  the  mark  of  B.  agus  tenor  seqmtur , 
though  the  mark  is  not  shewn.     R.  1  Sal.  S42. 

Quod  Jabricavit  scr^jtum  oUigatorium  :  though  it  does  not  say  that  it 
purports  ft)  be  an  obligation.     R.  1  Sal.  342. 

Quod  fecit  libeBum  in  quo  continetur^  inter  alia^  3^c*     R.  Sal.  41 7. 

Qfiod  ipse  et  20  alii  ingrossaveruntj  without  sayings  et  quiUbet  eonan 
ingrossavit ;  for  they  might  join.     Cro.  Car.  380. 

Quod  scienter  recepit  fehnes ;  though  it  does  not  say,  that  he  knew 
them  to  be  fek>ns.     R.  2  Lev.  208.  (d) 

Quod  A.  existens  such  an  officer  of  such  age»  &c.  fecit^  4^.  without 
saying,  tunc  existens  (e);  for  where  this  word  relates  to  the  person,  and 
is  not  collateral,  it  shall  have  a  general  construction.  R,  2  RoL  226.  (/) 

That  A.  knowing  B.  was  indicted  for  forgery,  concealed  a  witness 
against  him;  it  is  sufficient  that  B.  was  indicted. (g*)  R.  F.  g.  122 
263.  (h) 

So  surplusage  does  not  vitiate  an  indictment.  R.  4  Co.  41.  a.  R. 
5  Co.  121 .  b.     2  Mod.  Ca.  327.  (r) 

Nor 


stesling  lead  Rlfixed  thereto,  state  the  penoa  in  whom  tlie  property  of  freehold  wai> 
vested.    Leach,  318.    S  East,  P.  C.  59S. 

(e)  Vide  supra  (G  3.^ 

Id)  1.  Upon  an  indictment  for  attempting  to  seduce  a  soldier,  under  57  Geo,  3. 
c  70.,  the  word  advuedly  was  considered  as  containing  a  sufficient  averment  of  know> 
ledge.  Leach,  790.  1  Starkie,  155.— •S.  So  that  an  averment  of  knowledge  is 
virtually  included  in  the  assertion,  that  the  defendant  endeavomrcd  to  seduce.     Ibid. 

(cr)  1.  Where  it  is  necessary  to  aver  the  utuation  or  character  of  the  defendant 
at  the  time  of  the  act  or  ointssion,  it  seems  to  be  settled  that  it  is  aufilcient  to  aver 
that  he  being  such  did  the  act.  1  Starkie,  151.  S  Hawk.  c.  S5.  s.  lis.  Cro.  Jar. 
610.  2  M<^  ISS.  Moor,  606.  i  Lev.  S89.  Ray.  378.  Kebu  852.  —  S.  An 
indctment  against  a  parishioner  for  not  performing  bis  highway  dutv,  A.  B.  and  C.  O. 
Semg  iurvejfon,  is  sufficient,  without  saying  by  whom  or  upon  what  day  they  were 
appointed.  8  Burr.  83S. — 3.  So  an  indictment  charging  that  defendant  kept  a  com- 
mon, ill-governed,  disorderly  house,  and  for  his  profit  unlawfully  procured  certain  ill- 
diqsosed  persons  of  ill-fimie  and  dishonest  conversation  to  frequent,  and  the  said 
persons  in  the  said  house  to  remain,  JSgkHMg  of  coch,  bounngf  pt^jfitg  a<  aidgei»^  mut 
mMMmg  themselves,  is  sufficient.  9  Burr.  1S32. —  4.  So  A.  heiig  a  loose,  idle, 
lewd,  and  disorderly  person,  is  a  sufficient  averment.  S  Burr.  864.-5.  So  seinic. 
Str.  S04. 

(/^  Charing  against  97  Geo.  5,  c.  70.,  an  endeavour  to  indie  A.  to  mutiny,  iewg 
|i  soldier,  imporu  that  he  knew  him  to  be  a  soldier,    i  B.  &  P.  laa 

(g)  The  objection  to  this  mode  of  introducing  facU  is,  that  it  is  done  partidpially, 
as  already  explained  in  the  notes  to  (G  9.)  di;  (G  4.) 

(A)  1.  Vide  supra,  (G  3.)*—  S.  The  deei^oD  is  equivalent  to  what  is  now  settled 
law,  that  a  mere  splidtation  to  comniit  a  crime,  though  not  foUowed  by  any  act,  is 
an  indictable  offence. 

(i)  1.  Upon  which  sulgect  the  rule  is,  that  if  the  defective  avenDcatflB^t,  witlioat 
deuiment  to  the  indictment,  have  been  wholly  omitted,  it  shall  be  considered  as  sui^ 
l^usagi^  and  disregarded.  1  Staik.  S34.  S  Hawk,  c  S5.  s.  87.  1  Mod.^  78.--* 
a.  Tmis,  in  an  indictment  for  tfson,  an  dilution  that  the  ofieoce  was  committed  in 
the  nigh^ime,  need  not  be  proved.    Bait,  P.  C.  lOSi.  —  3.  So  if  an  indictaient  for 
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Nor  fidseXatin:  ai^  prtefiUes  regime.    R.  5  Co.  121.  b.  (A:) 

S6  inducement  to  an  offence  does  not  require  so  much  certainty :  as, 
in  an  indictment  for  an  escape,  debito  modo  {I)  commissus^  or,  by  what 
authority,  is  not  necessary;     R.  1  Vent.  170. 

Indictment  quod  A.  et  B.  super  C.  insulium/ecerunty  S^.  though  as  to 
B.  it  is  found  ignoramus.     R.  Cro.  Car.  464*.  (m) 

So  an  indictment  need  not  ascertain  more  than  shows  the  offence,  (n) 
not  that  which  aggravates  it  (o) :  as,  if  it  be  for  taking  fish  out  of  his 
pond,  it  need  not  name  the  number  or  quantt^.  Per  2  J.  Twisd.  cont. 
1  Lev.  203.  (p) 

Neither  needs  there  more  certunty  than  the  words  of  the  statute  (q) 
import,     R.  2  Rol.  226.  (r) 

If 

robbery  from  tbe  oersoii  aver  it  to  have  been  committed  on  the  bighwajy  or  in  the 
dwelling-house  ot  a  person  named^  it  would  be  unnecessary  to  prove  these  allegations, 
for  they  form  no  part  of  the  legal  description  of  the  oflence,  and  might  have  been 
wholly  omitted  without  any  injury  to  the  charge,  l  Stark.  SS4.  935.  —  4.  But  a  ma- 
terial allegation,  which  is  sensible  and  consistent  in  the  place  where  it  occurs,  and 
which  is  not  inconsistent  with  any  antecedent  matter,  cannot  be  rejectied  merely  be* 
cause  it  is  inconsistent  with  a  subsequent  material  averment  1  Stuk.  fiS6.  5  East, 
944.  —  5.  And  if  a  matter  be  all^^  which  muht  have  been  omitted  altogether,  but 
which  shews  that  the  complaint  is  ill  foundec^  it  cannot  be  rejected  as  surplusage. 
1  Stark.  S57.  East,  P.  C.  S29.  Plowd.  84.  Bac  Abr.  Indict.  SS6.  4  Rep.  49. 
S  Hawk.  c.  S3,  s.  89.    1  Saund.  287.    Infra,  Pleader,  (C  99.) 

(ir)  Indictments  must  now  be  framed  in  the  English  language.    Vide  supra. 

(/)  It  seems  that  an  indictment  against  a  magistrate  for  grantins  an  ale-licence, 
after  it  has  been  refused  at  a  genend  meeting  of  justices  for  the  oivirion,  alleging 
that  the  meeting  was  ^/a/^held,  not  shewing  the  manner  in  which,  is  sufficient 
4  T.  R.  451. 

(m)  Vide  supra,  (A)  in  notis. 

(a)  1.  In  an  indictment  for  a  breach  of  duty  in  disobeying  orders,  it  need  not  be 
averred  that  the  orders  were  in  force  when  the  defendant  is  charged  with  n^lecting 
them ;  unce,  if  then  revoked,  it  is  matter  of  defence*  5  T.  R.  307.  —  9.  So  where 
commissioners  are  empowered  to  issue  a  written  notice  only  under  certain  formalities, 
and  they  are  indicted  for  non-payment  of  the  costs  of  an  appeal  from  such  notice, 
the  indictment  need  not  aver  an  observance  of  those  forms,  since  as  against  them- 
selves all  vrill  be  intended  right.    8  East,  41. 

(o)  1.  Matters  which  aggravate  the  crime  need  not  be  detailed,  unless  they  change 
the  nature  of  the  ofience.  1  Str.  139.  140.  Post.  194.  —  9.  And  the  distinction 
seems  to  be,  that  where  such  matters  cannot  be  made  the  subject  of  a  distinct  charge, 
they  may  be  shewn  in  evidence ;  where  they  may  be  made  such,  they  must  be  the 
subject  of  a  distinct  proceeding,     l  Str.  140. 

(jo)  1.  The  indictment,  in  this  case,  charged  the  defendant  with  stealing  quoidam 
fuctt ;  and  it  was  not  directly  adjudged  that  it  was  good,  but  merely  that,  the  defend- 
ant ought  to  plead  to  it.  2  Keb.  178.  1  Lev.  903.  Andr.  169.  9  Hawk.  c.  95. 
«.  74. — 9.  And  the  rule  seems  to  be  well  settled,  that  the  number  of  the  several 
individual  Uungs  stolen,  be  expressed.  1  Stark.  185.  9  Hale,  189, 183.  <^  5.  In  an 
indictment,  however,  for  counterfeiting  the  king's  cmn,  though  it  is  necessary  to 
specify  the  kind  of  coin,  yet  not  the  number.  3  Hale,  197. — 4.  And  an  imtictment 
fur  cmbeaeling  a  sum  of  money,  need  not  shew  of  what  monies  the  sum  was  made  up. 
3  M.  &  S.  539. 

(7)  1.  An  indictment  founded  upon  a  statute  must  strictly  follow  the  words  of  the 
act,  and  state  all  the  circumstances  enumerated  by  the  statute  in  defining  the  offence. 
3  Hale,  17a  193.  SS5.  Fust.  493,494.  Staunf.  130  1  Leach,  967.^9.  And 
therefore  an  indictment  upon  7  Cfeo.  9.  c.  91.  was  holden  to  be  defective  for  not 
suting  the  assault  to  have  been  made  with  an  offensive  weapon,  or  that  a  demand 
wa0  nude  of  money  or  goods,  l  Leach,  967.  —  3.  With  respect  to  provisoes  and 
exceptions,  the  rule  is  laid  down  bj  Lord  Hale^  that  where  an  offence  is  made  ielonj, 
or  otherwise  punishable  by  act  of  parliament,  though  the  indictment  must  take  10 
the  circumstanees  wliicb,  tn  ike  body  of  the  adj  make  up  the  offence,  ^  i(  by  proviso 
it>  the  same  statute^  or  by  any  subsequent  statute^  wmt  cases  or  .cucuttsunces  are 

excepted 
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excepted  out  of  the  act,  the  incfictment  need  oot  mention  them,  and  qBaUfT  the 
oilence  to  as  to  exempt  it  out  of  the  proviso ;  but  the  party  shall  have  the  benefit  of 
the  proviso  by  pleading  not  guilty,  and  in  the  same  manner  shall  have  advantage  06 
the  subsequent  statute  to  excuse  him  by  virtue  of  that  statute.  8  Hale,  170.  Popb. 
93.  94.  1  Jones,  157.  1  Lev.  26.  I  Starkie,  209.  —  4.  Which  holds,  even  %here 
the  |froviso  is  noticed  in  the  purview  of  the  statute.  Poph.  95.  94.  S  Hawk.  c.  85. 
8.  115.  1  Starkie,  209.  —  5.  As  to  the  terms  and  phrases  used  in  the  statute,  Mr. 
Starkie  lays  down  the  general  rule  to  be,  that  the  defendant  must  be  brought  within 
all  the  material  words  of  the  statute ;  for  many  of  these  have  been  holdrn  to  be  so 
peculiarly  descriptive  of  the  offence,  that  they  cannot  be  dispensed  with.  Post.  494. 
Cro.  Jac.  607.  1  Starkie,  81 1.  —  6.  Which  rule  applies  equally  to  oflencea  created 
by  a  statute,  and  to  common-law  offences  for  which  the  offenders  are  by  a  statute  either 
subjected  to  a  new  punishment,  or  deprived  of  a  common-law  benefit :  in  the  former 
case,  if  such  a  material  word  be  omitted,  the  offender  cannot  be  punished  at  all ;  in 
the  latter,  he  is  liable  to  the  common-law  penalty  only.  1  Starkie,  218.  Leach,  88. 
566.  —  7.  Hence,  in  an  indictment  upon  5  £liz.  c.  9.,  the  term  '  wilfully'  must  be  in- 
serted ;  because  the  term  '  wilful'  in  tne  statute  is  a  material  description  of  the  offence. 
Leach,  71.— 8.  So  an  indictment  on  the  blade  act  for  shooting  at  another,  must 
chaige  the  offence  to  have  been  done  wilfully  and  maliciously,  an  well  as  feloniously, 
since  as  the  legislature  has,  by  the  special  penning  of  the  act,  used  both  the  words 
*  wilfully'  and  '  maliciously,'  they  must  be  understood  as  a  description  of  the  offence. 
Leach,  495.  —  9.  In  some  instances,  however,  the  use  of  the  identical  words  used  by 
the  legislature  has  been  dispensed  with,  and  their  place  holden  to  be  supplied  by  ex- 
pressions deemed  to  be  equivalent  Thus  it  has  been  holden,  that  tlie  words  '  wilful 
murder,'  might  be  supplied  by  laying  the  killing  to  be  of  malice  aforethought.  1  Stark. 
SI.5.  —  10.  So  that  the  words  in  an  indictment  *  excite,  move,  and  procure,'  wereequi* 
valent  to  the  words  of  the  statute,  *  counsel,  hire,  or  command.'  And.  1 95.  1  Stark. 
Ibid.-—  11*  Upon  this  case  Mr.  Justice  Poster  observes,  I  take  this  to  be  good  law, 
though  I  confess  it  is  the  only  precedent  J  have  met  with  where  the  words  of  th& 
statute  have  been  totally  dropped ;  and  I  the  rather  iodine  to  this  opinion,  because 
I  observe  that  the  legislature,  in  statutes  made  from  time  to  time  concerning  acces- 
sories before  the  fact,  hath  not  confined  itself  to  any  certain  mode  of  expression,  hut 
hath  rather  chosen  to  make  use  of  a  variety  of  words,  all  terminating  in  the  same 
general  idea.  — 12.  But,  subjoins  Mr.  Starkie,  if  the  words  of  the  statute  maybe 
abandoned  in  describuig  an  accessory  before  the  fact,  and  can  be  supplied  by  equiva- 
lent words,  there  seems  to  be  no  sufficient  reason,  why  the  doctrine  of  substitution 
sbould  not  extend  to  other  cases.  The  reasoning  used  by  Mr.  Ju&tice  Foster  seems 
carried  a  great  length,  and  to  support  it,  two  steps  are  necessary :  first,  the  words  of 
a  whole  class  of  statutes  are  construed  to  be  descriptive  of  an  accessory  before  the 
fact ;  and,  secondly,  it  must  be  contended,  that  such  an  accessory  may  be  described 
in  the  language  of  the  common  law,  without  reference  to  the  terms  of  the  statute. 
It  appears  indeed  that  the  part  of  the  report,  from  which  the  above  extract  is  taken, 
was  not  delivered  in  court ;  so  that  the  dictum  which  has  been  dted,  does  not  bear 
the  same  stamp  of  authority  with  a  position  publicly  and  judidally  advanced  by  so 
able  a  judge.  1  Starkie,  814.  —  15.  Great  difficulty,  he  continues,  exists  in  drawing 
the  predse  line,  which  shall  ascertain  at  once  the  latitude  which  ought  to  be  ptf- 
mittcd  in  the  description  of  offences  for  the  purposes  of  justice,  and  that  wholesome 
caution  and  strictness,  which  ought  to  be  observed  for  the  avoiding  of  confusion,  and 
the  exhibiting  of  the  defendant's  guilt  with  certainty  upon  the  lace  of  the  record  ; 
in  order  that  substantial  justice  may  not  be  frittered  into  empty  form  on  the  one 
hand,  and  that  the  life  and  liberty  of  the  subject  may  not  be  placed  in  jeopardy  by 
ignorance  or  carelessness  on  the  other.  But  at  all  events,  where  an  indictment  is 
founded  upon  a  statute,  reason  and  convenience  seem  to  require,  that  the  terms  and 
cxpresaons  used  by  the  legislature  as  descriptive  of  the  offence,  should  be  adopted  in 
framing  that  indictment ;  the  insertion  of  others  does  not  seem  justifiable  on  any 
principle,  for  a  substituted  word  or  phrase  can  never  so  directly  and  pointedly  sup- 
port the  cbarce  as  the  one  used  by  the  legislature.     1  Starkie,  814,  815. 

(r)  1.  But  It  constantly  happens,  that  a  description,  closely  following  the  words 
of  the  statute,  is  not  in  itself  sufficiently  minute  and  specific.  As  where  the  indict- 
ment is  founded  on  55  Hen.  8«  against  obtaining  money  by  means  of  fiilse  tokens, 
or  upon  50  Geo.  8.  c.  84.  against  obtaining  monev  or  goods  by  false  pretences;  in 
these  and  numerous  other  instances,  it  has  been  holden  to  be  necessary  to  specify  the 
false  tokens,  the  false  pretences,  and  other  means  by  which  the  offence  has  been 
committed,  upon  the  face  of  the  record.  1  Starkie,  800.  -^^  8.  And  therefore,  says 
Mr.  Starkie,  it  may  be  assumed  that  there  is  no  difference  between  common  law  and 
stntutahlt  oifenc^,  as  far  as  regards,  the  general  rules  according  to  vhidi  the  expamled 
;  4  description 
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If  it  be  for  forging  a  cocquet  for  5  sarcinis  lini^  it  is  siiSicient.  '  Mod, 

Ca.  87.  . 

So,  contra  formam  skUutij  helps  any  uncertain^  not  materiaL  2  RoL 

«27.  (5) 

(G  6.)  Ought  to  have  proper  terms  of  law. 

So  an  indictment  ought  to  make  use(^)  of  terms  proper  *(ti)  or  pecu- 
liar (x)  to  the  offence  {y):  as,  an  indictment  for  treason  ought  to  say, 
jnroditorie,  (z) 

And 

■    ■     ■  ■ — ■ -  ^  ■  - 

descriptioa  of  the  offence  should  be  expressed  upon  the  record ;  except,  indeed,  in 
those  instances,  (and  the  exception  confirms  the  observation,)  where  tne  lepislatura 
has  peremptoril}'  directed  that  some  general  form  of  words  shall  be  used.    Ibid. 

(1)  1.  The  rule  here  alluded  to  is,  that  if  the  statute,  whereon  an  indictment  is 
founded,  be  particularly  recited,  the  general  conclusion  contrdformam  stattUiy  after  th^ 
allegation  of  the  fact,  will  supply  an  omission  in  it  of  a  circumstance  mentioned  in  the 
statute,  which  omission  would  otherwise  have  been  fatal ;  for  that,  since  the  statute  is 
particularly  recited,  and  the  defendant  is  charged  with  having  committed  the  offence 
against  the  form  of  it,  and  it  is  impossible  that  be  could  have  so  done,  if  any  circum- 
stance expressly  required  by  the  statute  bad  been  wanting,  the  offence  may  be  said  to 
be  bS  fully  set  forth  in  the  very  words  of  the  statute,  as  if  such  words  had  been  re- 
peated in  the  allegation  of  the  offence.  1  Starkie,  210.  Savil.  35.  Vide,  2  Hawk. 
c  25.  8. 114.  Rol.  81.  —  2.  But  this  reasoning,  says  Mr.  Starkie,  appears  to  be  defec* 
live ;  for  if  the  omission  of  one  material  circumstance  could  be  supplied  by  the  recital, 
why  might  not  the  omission  of  a  second,  and  where  could  the  line  be  drawn  ?  The  princi- 
ple once  admitted  would  lead  to  the  conclusion,  that  an  indictment  would  be  sufficient 
which  barely  recited  the  statute,  and  then  averred  that  the  defendant  at  such  a  time 
and  place  transgressed  it.  It  would  also  be  left  to  the  jury  to  say,  whether  the  fact 
4Hnitted,on  the  record,  but  proved  in  evidence,  was  a  fact,  the  doing  of  which  could  be 
an  ingredient  in  the  offence,  which  is  a  pure  matter  of  law«  and  ought  to  appear  judi^ 
dally  to  the  court  And  besides  this,  tnere  could  be  no  averment  of  time  and  place 
annexed  to  the  circumstance  omitted.  Now,  if  the  circumstance  had  been  averred,  it 
must  have  been  averred  with  time  and  place,  and  if  the  omission  of  time  and  place 
to  the  averment  would  have  vitiated  the  indictment,  it  can  scarcely  be  contended,  that 
the  omission  of  the  averment  altogether  would  impugn  the  indictment.    1  Starkie^ 

^10.211. 

(/)  But,  unless  where  a  precise  mode  of  description  is  prescribed  in  an  indictment,  it 
is  immaterial  in  what  part  of  it  the  necessary  allegations  are  found.    2  Bast,  35. 

(ti)  1.  The  averment  that  the  act  was  unlawfiSly  done,  is  no  case  essential,  unless  it 
be  part  of  the  description  of  the  offence,  as  defined  by  some  statute;  and  the  same 
holds  of  the  words  wrongfully^  unjuHl^,  wickedly,  wilfully,  corrupliy,  to  (he  evUexam^^ 
ftdtely,  maSciotuly,  and  such  like.  1  Stark.  73.  74.  2  Ro.  Ab.  82.  Sty.  392.  2  Wix. 
iSaund.  242.  —  2.  Charging  an  act  to  have  been  done  unlawfully  and  injuriously,  in- 
dades  the  presumption  that  there  existed  any  necessity  for  the  defendant's  domg  it 
4  M.  &  S.  73,  —  5.  Though  it  is  still  open  to  him  to  shew  in  evidence  that  there  did 
Ibid. — 4.  And  it  seems  that,  whether  an  offence  be  of  common  law  or  statutable 
ongin,\£  A  prima  facie  illegality  be  shewn,  the  indictment  will  be  sufficient,  it  being  in 
general  unnecessary  to  negative  any  excuse  or  justification,  the  affirmative  of  which 
would  be  an  answer  to  the  charge.  1  Starkie,  159.  5  T.  R.  84.  Ld.  Ra^m.  1370. 
1  Sidf.  303.  2  Hawk.  c.  25.  s.  112.  —  5.  But  the  rule,  says  Mr.  Starkie,  of  Hawkins, 
Xhat  <if  there  be  any  de^ription  in  the  negative,  the  affirmative  of  which  would  be^ 
good  excuse  for  the  defendant,  the  proof  of  it  lies  on  him,  and  need  not  be  stated  in 
the  indictment,'  is  too  general,  for  it  has  been  holden,  by  great  autborities/that  a  nega- 
tive description  must  be  averred,  where  it  is  an  essential  ingredient  in  the  offence* 
iStarkie,  160, 16). 

(jr)  But,  except  in  particular  cases,  where  predse  technical  expressions  are  required 
to  be  used,  there  b  no  rule  that  other  words  shall  be  employed  than  such  as  are  in 
ordinary  use.    5  K%st.  244.     1  Smith,  437. 

(y)  1.  Though  for  many  of  these  terms  suffid^nt  reasons  can  .be  given,  others  there 
are  which  may  not  so  readily  be  traced  to  thdr  original ;  unless  we  consider  them  aa 
jpv^Oted  by  the  lawyers  of  eld,  to  confide  the  conduct  of  a  caiise  to  themselves;  or  as 

the 
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And  contra  ligeanciit  sua  dcbUum.  R.  S  Lev.  596.  Ca.  Pari.  186. 
4  Mod.  165.     Skin.  442. 

So  an  indictment  for  felony  ought  to  WKj^fAomd.     St.  86.  a.  (a) 

For  murder,  it  ougiit  to  have  the  word,  murdraoiU  Dy.  261.  a.  (6) 
Or,  murderaviL     Per  Coke,  1  RoL  1 37. 

For  burglary,  the  word  Imrglariter^  or  burgulariier.  R.  4  Co.  59.  b. 
Vaux.(c) 

the  oi&pring  of  chance,  made  sacred  by  time  and  habit ;  or  ascribe  them  to  a  xcal  for 
that  system  and  method,  which  ennoble  even  the  meanest' art,  and  give  it  the  air  of 
science  and  wisdom.  But  firom  whatever  source  they  sprang,  it  seems  proper  to  pte* 
serve  them,  to  avoid  as  weU  the  possibility  of  error,  as  the  disputes  that  may  arise  on 
every  innovation.  And,  however  untenable  upon  principles  or  reason,  it  is  sufficient 
that  they  are  warranted  by  precedent ;  for,  obs^ved  long  ago  by  Mr.  Justice  Scaonford, 
upon  the  question  whether  an  averment  by  the  term  iM  was  sufficient,  ^  if  it  was  the 
usual  form  to  allege  it  by  Heei,  then  I  would  bold  with  iL"  And  after  instancing 
certain  cases  in  which  the  omnipotence  of  custom  over  reason  was  conspicuous,  be 
concludes,  ^  wherefore  we  oucht  to  adhere  to  the  usual  form;  but  in  this  case  it  was 
not  the  usual  form  to  allege  tne  election  under  the  word  Stei^  as  you  may  see  in  the 
book  of  entries;  wherefore  since  he  was  not  tied  down  to  any  usual  form,  but  was  at 
liberty  to  take  such  worcb  as  were  proper  for  the  matter,  and  has  not  done  so,  we  ought 
not  to  hold  with  the  words  more  than  they  will  warrant.**  And,  again  /ipon  anbtoer 
occasion,  though  at  the  first  an  avowiy  was  held  bad,  for  want  of  behig  averred ;  yet 
afterwards,  says  the  reporter,  the  prothonotaries  searched  their  precedfenu,  and  told 
the  justices  that  the  common  usage  was  to  make  the  avowry  without  averment;  with 
which  the  justices  were  satisfied. — S.  Mr.  Starkie,  in  his  Cruninal  Pleading,p.  69. 70.^ 
has  the  following  judicious  observations :  "  The  law  distributes  crimes  into  three  great 
classes;  treasons,  felonies,  and  misdemeanours  inferior  to  felony.  Bach  of  these  is 
attended  with  peculiar  incidents,  both  before  and  after  conviction.  It  is,  therefoiw, 
one  important  office  of  an  indictment  to  sped^,  in  technical  language,  the  particular 
genus  of  crime  imputed  to  the  defendant,  that  ne  may  avail  himself  of  those  advaa- 
tafn  which  the  law  allows  him,  that  he  may  be  excluded  from  those  which  the  law 
withholds,  and  that  the  court  may  be  authorised,  after  conviction,  to  inffict  the  appro- 
priate measure  of  punbhment.  A  strict  adherence  to  such  langua^  may,  in  some 
cases,  appear  too  nice  and  critical  to  serve  the  ends  of  jusdce :  yet  H  seems  founded 
upon  many  strong  and  substantial  reasons.  For  instance,  b^  successive  decisions,  the 
le^l  value  and  wei^t  of  a  term  or  phrase  of  art  is  ascertained,  and  should  a  doubt 
arise  as  to  its  meaning,  reference  for  the  purpose  of  removiiw  it,  may  be  had  to  former 
authorities,  whilst  every  new  expression  would  introduce  fresh  uncertainty,  and  the 
benefit  to  be  derived  from  precedent  would  be  wholly  lost 

(t)  1.  But  if  the  treason  itself  be  laid  to  have  been  to  committed,  evmr  overt  act 
need  not  be  so  laid.  4  8t.  Tr.  701.  Salk.  655.  l  East,  P.  C.  116.— S.  Petit  and  in- 
ferior treasons  are  usually  allqjed  to  have  been  committed/sfoiic^  as  well  as  proditort^. 
1  Stark.  71.    Fost.5*i9. 

(a)  1.  If  a  statute  enacts  that  specified  focts  shall  amount  to  the  crima  of  having 
feloniously  stolen  another's  property,  by  stating  those  fiicts,  without  more,  the  criow 
of  larceny  is  sufficiently  chargea;  it  is  not  indoM  ioUdem  verbii  charged,  that  he  felo- 
niously stole  another's  property,  but  that  is  charged  which  the  law  hat  declared  shall 
be  eouivalent  thereto.  5  M.  &  S.  559.  —  9.  Hence,  too,  such  statement  warrants  the 
conclusion,  *  and  so  the  jurors  say,  that  the  prisoner  feloniously  did  steal*    Ibid. 

(b)  \.  I  Hale,  450.  466.  Yelv.  SOS.  4  Com.  507.— 9.  So  the  ofience  must  be 
alleged  to  have  been  committed  of  the  defendant's  malice  aforethought.  I  Stark.  71. 
—  5.  Where  the  death  arises  firom  any  wounding,  beating,  or  bruising,  it  has  been  sakl, 
that  the  word  struck  is  essential  9  Hale,  184.  1  Bulst.  194.  9  Inst.  319.  9  Hawk, 
c.  95.  s.  89.  Cro.  Jac.  655.  5  Rep.  199.  l  Stark.  79.  —  4.  And  that  the  wound,  or 
bruise,  must  be  alleged  to  have  been  mortal ;  nor  can  its  omission  be  supplied  bv  the 
averment  which  is  in  all  cases  necessary,  that  the  party  died  of  the  stroke^  1  Stan.  79. 
Leach,  119.    9  Hale,  186.    1  Hawk.  c.  95.  a.  89.    Kel  195. 

(e)  In  an  indictment  for  burglary,  the  essential  words  are, '  feloniously  and  bnr;^* 
riously  broke  and  entered  the  dwelling-house  in  the  nigHt  time  ;*  and  the  felony  in- 
tended to  be  committed,  or  actually  perpetrated,  must  also  be  stated  in  technical  terns. 
1  Hale,  549.    1  Starts.  75, 
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And  burgalUer  is  not  sufficient.    4  Co.  89.  b.  40.  s.  {d) 

For  a  rape,  it  ought  to  have  the  words  rapuiL  {e)    Sk.  96.  a.  {/) 

An  iudictment  for  barretry  ought  to  say  communis  barrectaion 

For  scolding,  communis  rixairix  :  for  calummairix^  is  not  sufficient. 

Mod.  Ca.ll.(g) 

So  an  indictment  {fi)  ought  to  conclude,  (f)  contra  pacem.  (k)      R. 

2Cro.527.    Cro.  Car.  584*.     R.per8  J.Mod.  Ca.l38.(/) 

If  an  offence  be  in  anodier  reign,  contra  pacem  nuper  regis  et  regis 

nunc.     R.  Yel.  S6.  (m) 

If 


{d)  1.  In  case  of  simple  larceny,  the  words  *  feloniously  took  and  carried  nway  the 
goods.*  or '  took  and  led  away  the  cattle/  are  essential.  1  Hale,  504.  S  Hale,  184. 
1  Stark.  73.  —  9.  So  In  an  indictment  for  robbery  from  the  person,  the  words 
*  feloniously,  violently,  and  ag&inst  the  will,*  are  essential ;  and  it  is  asuai,  though  it 
seems  to  be  unnecessary,  to  allege  a  putting  in  fear.  1  Stark.  75.  1  Hale,  $54. 
Post.  iS8.  slnst.  SS.  —  S.  Thougn  it  has  been  held,  that  vioUnter^s  not  an  essential 
term  of  art.  Sast,  P.  C.  785.  1  Stark.  75.  —  4.  Piracy  roust  be  allied  to  have  been 
done  feloniously  and  piratically.    1  Hawk.  c.  57.  s.  6.  10.  ^-5.  Vide  supra  in  notis. 

(e)  Nor  will  the  omission  be  aided  by  the  words  camaUUr  cognomi,  1  Hale,  6S8. 
9  Hale,  184.  1  Inst.  190.  S  Inst.  180.  —  2.  Which  also  are  essential.  1  Hale,  65 tf. 
5  Inst.  60.  Co.  Lit.  157.  8  Inst.  ISO.  —  5.  And  it  is  usual  to  aver  that  the  rape  was 
against  the  will  of  the  female.    1  Static.  7S. 

(^)  In  an  indictment  for  an  unnatural  crimen  the  descrigtive  words  of  the  statute 
takmc  away  clergy,  must  be  used,  and  it  is  not  sufficient  to  say  contra  mdura  ordinem 
rem  kaimi  veweream  et  camaiiter  cogmwit.     I  Stark.  79.    East,  P.  C.  480.    5  Inst.  59. 

(g)  1.  And  an  indictment  for  being  a  common  scold  must,  it  is  said,  be  laid,  ad 
eomrnune  nocumentum.  Str.  688, 1946.  sed  quaere,  et  vide  infra.  —  9.  In  an  indict* 
ment  for  maintenance,  the  word  mamutentdt  should  be  inserted.  1  Stark.  75.  —  4.  And 
the  word  *  riot'  seems  to  be  required  in  all  indictments  to  that  offimce.  Ibid.  Wils. 
595.  ^-  5.  In  the  case  of  mayhem,  the  words  *  feloniously,  and  did  maim,'  are  essen- 
tial. 5  Inst.  118.  9  Hawk.  c.95.  s.  15.  16.  Ac-  c.  95.  s.  55.7-6.  So  extorsive  in  the 
case  of  extortion.    Salk.  680.    Ld.  Raym.  1965.  —  9. 


!k)  As  well  under  a  statute  as  at  common  law.    9  Hale,  188. 
c-  -------  •-  -■- 


[t)  1 .  In  homicide  it  is  necessary,  and  in  perfury  usual,  for  the  jurors  to  draw  the 
legal  conclusion,  descriptive  of  the  crime  charged,  from  the  premises,  and  aver  it  for- 
mally upon  the  indictment.  1  Stark.  195.  —  9.  But  the  conclusion  tui  commune  nocu* 
mentum  of  the  king's  sutyects,  in  the  cases  of  nuisance  and  some  other  offences,  though 
usual,  is  not  necessary.  Ibid.  9  Hawk.  c.  95.  s.  59.  Sed  vide  Str.  688.  1946. 
contra.  —  5.  Although  the  conclusion  of  an  indictment  is  a  deduction  of  law,  yet, 
when  a  necessary  form,  it  constitutes  so  material  a  part  of  the  indictment,  that  aay 
defect  therein  vidates.    3  M.  &  S.  553. 

(k)  I,*  Vomini  regit;*  since  contra  pacem  alone,  is  insuffident.  9  Hale,  188. — 9.  And 
one  general  conclusion  u  sufficient,  though  the  indictment  contains  several  counts. 
Ld.  Raym.  585.  l  Stark.  198.  —  5.  Though  the  contrary  seems  to  have  been  the 
opinion  in  9  T.  R.581.  —  4.  And  also  that  in  an  indictment  for  offences  against  a 
statute,  each  count  should  conclude  contra /ormamtlatuli,    ibid. 

(/)  1.  The  necessity  of  these  words  not  being  taken  away  by  57  Hen.  8.  c.  8. 
9  Hale,  188. —  9.  But  they  are  neither  necessary  nor  proper  in  cases  of  mere  omission 
or  neglect.  I  Vent.  108. 1 1 1 .  —  3.  Or  where  the  offence  rests  in  tendency,  or  partaket 
of  the  nature  of  a  civil  proceeding.  1  Stark.  196.  9  Hawk.  c.  95.  s.  99.  l  Kebu  860. 
367.  to  379.  590.  Rast.  409.  412.  Salk.  380.  —  4.  Though,  if  used,  they  are  sur« 
plu«ege.    Salk.  580. 

(jk)  1.  Upon  this  subject  Mr.  Starkie,  premising  that  the  offence  either  is  confined 
wholly  to  a  preceding  reign,  or,  liaving  been  committed  in  a  preceding  reign,  is  con- 
tinued into  the  present,  or  having  been  begun  in  a  oreceding  reign,  is  consummated  in 
the  present,  or  is  confined  wholly  to  the  present;  lays  down  the  following  rules.  — 
9.  Where  the  oifence  is  confined  wholly  to  a  preceding  r«gn,  it  roust  be  laid  against 
the  peace  of  the  late  king.  3  Burr.  1901.  1  Stark.  197.  —  3.  Though,  if  it  conclude 
also  against  the  peace  of  the  present  king,  the  latter  branch  of  the  conclusion  may  be 
rejected  as  surplusage.  Cro.  Jac.  377.  9  Hale,  179.  1.  Stark.  197.  —  4.  If  a  nan 
be  indicted  for  erecting  n  weir  in  one  rdgn,  and  continuing  it  in  a  secondj  antf  otn- 

clude 
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If  founded  upon  a  statute  it  ought  to  conclude,  canira  Jarmam  sta- 
mi.  \n)    R.  1  Sal.  870.     R.  2  Rol.  S8.  {o) 

And,  contra  formam  sfatuti^  is  bad,  where  there  are  several  statutes  in 
the  case,  (p)     R.  2  Cro.  1 42.  {q) 

And,  contra  formam  statuti  pradicti  will  be  bad,  where  the  statute  is 
Hiisrecited.  (r)     Per  Twisd.  Ray.  192.     Lut.  HO. 

So,  contra  formam  statuti^  shall  not  be  rejected,  though  for  part  it 
would  be  good  by  the  common  law.     R.  4  Leo.  49.  (5) 

Or,  though  the  offence  was  at  the  common  law,  and  the  statute  ddds 
a  penalty.     Mod.  Ca.  17.  (t) 

But  by  the  st.  37  H.  8. 8.  The  omission  of,  vi  et  armis,  viz.  gladiis, 
baculis  et  cultelliss  does  not  vitiate.     R.  2  Lev.  221.  {u) 

So  the  omission  of,  contra  pacem^  does  not  vitiate  in  an  indictment 
for  a  non-feafance.     R.  1  Vent.  108.  111.     R.  1  Sal.  S81. 

Or,  contra  pacem  nuper  regis^  where  the  continuance  of  the  fact  is  the 
offence,  and  the  original  of  it  only  inducement.     R.  YeL  66. 

So,  contra  formam  statuti^  is  not  necessary  where  the  offence  was  by 
the  common  law,  and  the  statute  adds  only  a  penalty,  &c.  R.  1  Vent. 
1 S.     Sal.  460.     1  Sid.  409.     Comb.  371.     R.  2  Mod.  Ca.  1 1 .  {x) 

.      And, 

dude  that  it  was  erected  and  continued  against  the  peace  of  the  then  king,  withoat 
adding  against  the  peace  of  the  late  king,  it  will  be  defective ;  for  the  gist  of  thv  in- 
dictment is  the  erecting,  which  wrong  was  done  in  the  reign  of  the  former  king,  and 
the  offence  should  be  laid  against  the  peace  of  both.  1  Stark.  197.  Yelv.  66,  8  Hale, 
189.  —  5.  But,  thirdly,  if  in  that  case  the  erection  had  been  made  mere  inducement, 
and  the  continuance  of  the  nuisance  had  formed  the  gist  of  the  indictment,  the  con« 
elusion,  contra  pacem  regis  nunc  would  have  been  good.    Ibid. 

(n)  And  sembie  in  contemptum  regis.    4  Hen.  6.  pi.  7.  cited  1  Stark.  197. 

(o)  1.  2  Hawk.  c.  25.  8.  117.  9  Hale,  192.  1  Saund.  135.  n.  (3).  5  Mod.  307. 
Dougl.  428.  —  2.  Nor,  in  default  of  such  an  averment,  can  judgment  be  given  against 
the  defendant.  2  Hawk.  c.  25.  s.  116.  2  Hale,  192.  251.  1  Saund.  135.  n.(5). 
Dougl.  428. —  3.  And  the  rule  is  the  same,  where  an  offence  at  common  law  is  made 
an  offence  of  an  higher  nature  by  a  statute,  as  where  a  misdemeanour  is  made  a 
felony,  or  a  felony  treason.    2  Hawk.  c.  25.  s.  116.    Salk.  S7o.    1  Stark.  216. 

(p)  So  vice  versA,  2  Hawk.  e.  25,  s.  117.  Cro.  Car.  187.  Yelv.  116.  Vide 
2  Hale,  173. 

iq)  1.  As  where  one  statute  creates  the  ofibnce,  and  another  adds  the  penalty. 
2  East,  339.  Ow.  135.  Cro.EIiz.  750.  2  Hale,  173.  Cro.Jac  142.  —  2.  Andlxird 
Hale  thinks  it  safer  to  conclude  in  the .  plural,  where  a  statute  which  has  expired  is 
revived  by  another.  2  Hale,  173.  —  3.  In  the  following  cases,  however,  a  conclusion 
in  the  singular  is  proper :  Where  an  offence  is  prohibited  by  each  of  two  statutes. 
1  Sid:  348.  Leach,  970.  ^  Ow.  135.  Vide  2  Hawk.  c.  25.  s.  117.—  4.  Where  the 
•statute  upon  which  the  indictment  is  founded  is  explained  by  another.  2  Saund.  377. 
^-5.  Or  regulated  in  its  operation.  Cro.  Jac.  187.  —  6.  Or  made  perpetual.  2.  Hale, 
173.  2  Hawk.  c.  25.  s.  J 17. —  7.  Or  revived.  1  Stark.  218,  vide  supra.  —  8.  Or 
adopted  and  continued.  1  Saund.  135.  n.  (3).  —  9.  Or  continued  in  part.  Cro. 
Eliz.  750. 

(r)  A  public  statute  ought  never  to  be  recited.  A  private  one  (without  the  usual 
clause  declaring  it  public)  must. 

(*)  1.  2  Hale,  171.    Cro.  Eliz.  231.  307.  —  2.  But  the  rule  seems  to  be,  that  where 

the  averment  is  unnecessary,  it  will  be  rejected  as  surplusage.    1  Stork.  217.    Say.  225. 

Al.  113.     1  Salk.  212.      2*  Hale,  191.     2  Hawk.  c.  25.  s.  115.  116.     Cro.  Eliz.  212. 

lA.  Raym.  149.  1163.    4  T.  R.  202.    5  T.  R.  162.    Leach.  664.    1  Saund.  135.  n.  (5> 

'  (/)  Vide  supra,  the  last  note,  and  infra,  in  notis. 

itt)  Nor  are  the  words  vi  et  armis  necessair  in  an  indictment  for  a  riot.    Str.  834. 
x)  1.  But  the  offender  will  be  liable  to  the  common-law  punishment  only.  2  Hale^ 
^90.    1  Saund.  135.    2  Rol.  Ab.  82.  —  2,  Where,  however,  the  offence  existed  at 
common  law,  as  declared  \xy  a  statute,  the  aN^erment  may  he  omitted.    2  Hal^  189. 
—  5*  So  where  the  offence  existed  at  common  law,  but  the  offender  is,  under  particular 

4  circumttanceS| 
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And,  contra  farmamsiatuti  nuper  editu  is  well,  though  the  3t»tttte  is  ^ 
imsrecited ;  for  tlien  the  court  will  take  notice  of  the  stabite.  Ray.  193. 
Lut.  140. 

So,  contra  formam  statuti^  is  not  necessary,  where  the  ofience  is  a 
breach  of  duty,  though  his  duty  in  this  particular  was  prescribed  by 
statute.     R.  1  Sal.  S8K     Per  Eyre,  Gomb.  205.  {jy) 

So,  in  an  indictn^ent  for  murder,  if  there  be  the  word,  murdravit^  ex 
nuilitid  pracogitatd  is  not  necessary.     Dy.  69*  a»  {z) 

(H)  mbtn  qua0beD,  if  Deficient 

A  defective  (a)  indictment  may  [b)  be  quashed  upon  motion,  (r) 

Or  a  nolle  prosequi  may  be  entered  by  the  attorney-general.  Mod. 
Ca.  262.  {d) 

But  not  (e)  in  an  enormous  crime :  as,  for  treason  or  felony  (J*) ; 
for  the  court  will  put  the  defendant  to  his  demurrer,  or  plea-  Vide 
Information,  (D.  l.&c.) 

Noranindictmentforperjury,  or  forgery,  or  subornation.  1  Sal.  372. 
R.  1  Sid.  54.     I  Vent.  370. 

Or,  for  extortion.    5  Mod.  13. 

Or,  for  a  nuisance.  1  SaL  372.  1  Vent.  570.  (g)^  without  a  certifir 
cate  diat  it  is  removed.     Cro.  Car.  584.     Ace.  Sal,  460. 

Or,  for  not  repairing  an  highway,  or  bridge.     1  Sal.  d72»  *  1  Sid. 

140.  (A) 

■  IIP  ^  ■  -^^^^      i—^— ^-^.^— »— —^  ■ 

ctrcumstancesy  deprived  by  a  statute  of  some  benefit  to  which  he  was  entitled  at  com* 
mon  law,  the  averment  is  unnecessary,  though  it  would  not  be  improper*  1  Stark.  216. 
S  Hale,  190. 288.  1  Saiind.  135.  n.  Aleyn.  43.  Sty.  86.  Ld.  Raym.  130.  1  Salk. 
812.    3  Hawk.  c.  46.  8.  43.    Kel.  32. 

(y)  Since  an  indictment  lies  at  common  law  for  obstructing  the  execution  of  a 
power  conferred  by  statute,  it  should  not  conclude  with  corUrafomtamstatuth  Doug.441 . 

(z)  Supra  in  notis,  contra. 

(a)  1.  As  from  an  apparent  want  of  jurisdiction.  Str.  1088. —  2.  Thus  an  indict- 
ment at  the  quarter  sessions  for  perjury  at  common  law.  Str.  1088.  I  X»  R.  316. 
—5.  Of  form.  Salk.  376.  1  Stark.  283.  Andr.  230.^-4.  Misjoinder  of  defendants. 
Str.  623.  921.  1  Stark.  283. —  5.  Or  want  of  a  substantial  averment.  Andr.  226. 
S30.     Dougl.  153.     1  Stark.  283,  284.     Str.  1268. 

{6)  1.  But  it  is  altoeether  discretional.  Burr»  1127.— ^2*  And  where  the  prose- 
cutor moves  to  ouash  his  own  indictment,  terms  may  be  imposed  as  a  condition. 

3  Burr.  1648.     1  BIk.  460. 

(c)  1  Starkie,  281.  Cro.  Car.  584.  Pal.  589.  Sidf.  54.  247.  1  Kcb.  45.  2  Keb. 
128.    Salk.  372.    4SLTr.  134.    Str.  602.    Burr.  1127.     lWils.325.     l  T.  R.316. 

4  T.  R.  155. 

.(</)!.  When  an  information  b  filed  by  the  attorney-general  ex  oj^ido^  the  Court 
will  quash  it  upon  his  motion,  if  there  be  cause ;  but  if  3ie  informauon  be  exhibited 
by  a  private  person,  the  Court  will  not  quash  it  upon  motion,  because  the  defendant 
it  entitled  to  costs.  S]d£  152.  1  Starkie,  282.  —  2.  Since  informations  are  pre- 
ferred for  great  ofiences  only,  and  such  as  are  likely  to  prejudice  the  commonwealth, 
the  Court,  it  is  said,  will  not  quash  one  upon  the  defendant's  motion.  Vin.  Abr. 
Inf.  415.  1  Stark.  285. 
(tf>  Unless  the  defect  is  very  gross  and  apparent.    I  Blk.  275. 

(f)  If  in  an  indictment  for  felony,  containing  several  counts,  it  appear  before  the 
defendant  has  pleaded  or  the  jury  are  charged,  that  it  is  meant  to  try  him  for  more 
ofiences  than  one,  it  has  been  the  practice  to  quash  the  indictment,  lest  the  prisoner 
should  be  confounded  in  his  defence,  or  prejudiced  in  his  challenge  of  the  juiy,  since 
though  he  might  object  to  a  luiyroan  tiding  one  of  the  ofibiices,  he  might  not  the 
other.  If  it  is  not  discovered  in  time,  the  judge  may  put  the  prosecutor  to  elett 
between  the  charges.    3  T.  R.  106. 

(g)  Andr.  $!20, 

(Aj  1.  Or  a^nst  overseers  for  refusing  to  pay  over  money  to  thdr  successors.  Str.1268. 

—  2.  Or  against  a  party  for  not  attenmng  a  mayor  to  execute  his  warrant  Str.  I2l  i. 
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Or,  tor  enticing  away  his  servant.     1  Sal.  372. 

Or,  for  throwing  down  fences  contrary  to  the  stat.  W.  2.  4-  R. 
1  SaL  372.  (0 

Or,  for  a  dieat.     R.  Mod.  Ca.  42.  (k) 

Or,  for  a  disturbance  in  church.     1  Sid.  54*.  (/) 

Or,  for  a  forcible  entry.     Mod.  Ca.  96, 

So  a  motion  for  quashing  shall  not  be  allowed  after  a  recc^paizanoe 
forfeited.     1  Sal.  380.  (n?) 

(I)  lg)roce05  {n)  upon  an  JnDictment 

By  the  stat.  25  Ed.  3.  14.,  on  an  indictment  (o)  for  felony  befoie  jns- 
tices  of  oyer  and  terminer,  a  capias  (p)  shall  {q)  be  awarded  (r)  to  die 


(i)  1  Sid£  140.  ct  vide  I  Wils.  325. 

(k)  I,  S  Burr.  1S41. — 2.  Hence  not  an  indictment  for  seilinff  flower  bv  &]se 
weights,  though  it  appears  upon  the  face  of  it  that  the  flower-saue  was  the  lighter, 
which  must  tend  to  toe  prejudice  of  the  seller ;  and  though  it  does  not  say  where 
the  selling  was.    5  Burr.  1841. 
(/)  Cro.  Car.  584. 

(in)  1.  Generally,  the  application  should  be  made  before  plea  pleaded.  Leach,  11. 
4  St.  Tr.  S32.  1  Hale,  35.  S  Hale,  295.  1  Vent.  69.  Foster,  27.  —  2.  It  may  be 
made  upon  the  last  day  of  term.  Burr.  651. — 3.  And  in  case  of  indictmenu  for 
high  treason  or  misprision  thereof,  (except  only  indictments  for  counterfieitiag  the 
king's  coin,  seal,  sign,  or  signet,)  the  7  Will.  3.  c.  3.  enacts,  that  none  shall  beq|iiaslied 
for  mis>wTiting,  niis-spelKng,  false  or  improper  Latin,  unless  exception  ooncemn^  the 
same  be  taken  and  made  in  Court  by  the  prisoner  or  bu  counsel  assigned,  before  any 
evidence  given  in  open  court  upon  such  indictmebt ;  nor  shall  any  such  miswriting, 
mis-spelling,  false,  or  improper  Latin,  after  conviction  upon  such  mdictment,  be  any 
cause  to  stay  or  arrest  iudgment  thereupon.  But  nevertheless  any  judgment  giveo 
upon  such  indictment  shall  and  may  be  liable  to  be  reversed  upon  a  writ  of  error 
in  the  same  manner,  and  in  no  other,  than  as  if  this  act  bad  not  been  made.  —  4, 
Upon  whicb  statute  it  has  beeu  holden,  that  no  sudi  exception  can  be  taken  after 
plea  pleaded.  4  St.  Tr.  675.  l  Starkie,  286.  vide  1  East,  P.  C.  110.  — «•  Where 
an  inoictment,  removed  by  certiorari,  was  at  issue,  and  the  jury  appointed,  and  the 
prosecutor  afterwards  procured  a  new  indictment  to  be  found,  alleging  the  first  to 
be  defective,  the  Court,  upon  consent  of  the  parties,  quashed  the  first  and  directed 
the  second  to  stand  in  its  place.  6  Mod.  262.  1  Starkie,  282.  —  6.  But  if  the  pro> 
secutor  move,  the  Court  will  not  quash  the  indictment  unless  it  appear  to  be  iosuA 
ficicnt.  Dougl.  153.  240.  1  Starlue,  282.  —  7.  Nor  even  then  unless  another  has 
been  found  which  is  sufficient.  2  East,  226.  1  Starkie,  282.  —  8.  And  will  not 
quash  it,  of  course,  where  the  defendant  has  been  put  to  expense.  3  Burr.  1468. 
Str.  946.  1  Starkie,  282.  —  9.  And  if  a  second  indictment  be  found  for  the  saoie 
offence,  pending  the  first,  the  Court  will  not  quash  the  first  unless  the  expenses 
incurred  by  the  defendant  upon  the  first  be  paid  to  him.    MSS.  1  Starkie^  282. 

(n)  1.  So  denominated  b«cause  it  proceeds  or  issues  forth  in  order  to  bring  the 
d^endant  into  court,  to  answer  the  charge  preferred  against  him ;  siemfying  the  writs 
or  judicial  means  bv  which  he  is  brou^t  to  answer,  l  Chit.  C.  L.  558.  Dak.  J. 
c.  193.  Bum's  J.  rrocess.  Williams' J.  Process.  —  2.  That  proceedii^  whidi  is 
called  a  warrant  before  the  finding  of  the  bill,  is  termed  proeeu  when  issued  after 
the  indictment  has  been  found  by  the  jur}'.    Ibid. 

(o)  1.  An  indictment  may  be  found  against  a  defendant  in  his  absence.  Ifia  pre- 
sence is  not  essoitial,  since,  though  present,  he  could  not  be  heard  against  the  bill. 
4  Com.  318.  —  2.  But  after  indictment  found  process  must  issue  to  brv^g  the  defiend- 
ant  into  court ;  for  the  indictment  cannot  be  txM,  unlets  he  penooallj  appears :  ' 
according  to  the  rules  of  equity  in  all  cases,  the  express  provision  of  the  28  Bow.  3. 
c.  3.  in  capital  ones,  that  no  man  shall  be  put  to  deatn  without  being  broqgbt  to 
answer  by  due  process  of  law.    4  Com.  318. 

(p)  A  catnat  may  issue  agunst  a  peer  of  the  realm,  in  case  of  treaaoo,  iUoiij»  or 
breach  of  the  peace.    2  Hale,  199.    Cro.  Eliz.  503.     1  Starkie;,  26a 

{q)  X  Unless  the  defendant  is  already  in  custody,  or  has  ciTen  bail,  or  is  present 
in  court  —  2.  In  the  first  case,  he  may  be  brought  up  and  charged  wkh  the  imfict> 

ment; 
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sheriff,  4ind  if  be  return  (s)  non  est  inventus;,  another  {t)  capias  (u)  re- 
turnable at  three  weeks,  whereby  the  sheriff  shall  be  commanded  to 
seize  his  goods,  mid  if  the  sheriff  return  nofi  est  inventus^  and  the  party 
does  not  appear,  an  exigent  issues,  and  the  goods  are  forfeited^  .  Vide 
Process,  (C.)  (j?) 

If  there  be  an  indictment  for  a  tre£t)ass,  the  process  shall  be  a  venire i 

and  if  the  return  (y)  be^  th)at  he  has  ^uiiicient  {z\  a  distringas  (a)  in  in^ 

Jlnitum  s  if  the  return  be  nichil,  &c.  there  shall  be  a  (A)  capias,  aliaSf 

Bud  plurieSf  and  an  extent  till  he  appears  or  is  outlawed.     Dalt.  di. 

195.     Vide  the  stat.  18  i;^-  3*  5.  (<:) 

And 

\ 

ment ;  in  the  secfbnd  he  appears  under  the  recognizance ;  in  the  third  he  mnv  he 
detained  by  the  Court ;  and  bailed  or  committed  as  upon  a  warrant. —  5.  A  detainer, 
however,  is  matter  of  (tiscretion ;  so  that  the  Court  may,  if  they  please,  refuse  to 
interfere,  and  leave  the  defendant  to  the  taker  upon  the  ordinary  process.  4  Burr.  ^55 1 . 

(r)  1.  When  the  king  grants  an  authority  of '  ojrer  and  terminer,'  the  power  to 
issue  process  is  incident :  for  there  cannot  be  oyer,  if  the  party  does  not  appear  gratis, 
or  be  brought  by  process.  Infra,  tit.  Process  (A  1.) — 9.  But  it  is  said  that  under 
a  commission  of '  gaoldeHvery'  only,  a  eapias  cannot  iae  issued,  since  then  the  juris- 
diction extends  not  bevond  a  delivery  of  the  gaol,  to  which  end  an  issuing  of  process 
is  not  necessaiy,  and  therefore  a  power  so  to  (k),  not  incident.  2  Hale,  198.  •—  3,  Jus- 
tices of  the  peace  in  sessions  are  empowered  by  their  commission  to  make  and  cou- 
tnue  processes  against  persons  indicted,  until  thev  can  be  taken,  surrender  themselves* 
or  be  outlawed ;  and  the  same  audiority  is  vested  in  them  by  the  5  £dw.  3.  c.  11.  and 
1  £dw.  4.  c.  2.     1  Starkie,  259. 

(«)  1 .  Where  the  process  is  awarded  firom  the  King*s  Bench  into  any  other  county, 
^there  should  be  an  interval  of  fifteen  days  at  least  between  the  teste  and  return  of 
every  process;  but  where  the  process  is^awarded  into  the  same  county  where  the 
court  sits,  this  is  not  necessary.  2  Hawk.  c.  27.  s.  16.  1  Starkie,  259.  —  2.  Where 
it  is  awarded  by  the  justices  of  oyer  and  teiminer  and  general  gaoUdeliveiy,  it  is 
made  returnable  at  the  next  session  of  oyer  and  terminer,  and  goal-delivery, 
1  Starkie,  259. 

{t)  If  the  prosecutor  proceed  to  outlawry  after  judgment,  one  capiat  only  is  neces- 
sary.    1  Starkie,  273.     2  Hawk.  87.  s.  111. 

(u,)  1.  Upon  the  return  of  non  est  inveniuty  in  cases  of  treason  and  homicide,  the 
writ  ofesigeni  issues  immediately.  2  Hawk.  c.  27.  s.  112.  1  Starkie,  260.—-  2.  Buf 
io  indictments  for  any  felonies  but  homicide,  it  appears  to  be  doubtful,  whether  a 
second  capUu  was  not  formerly  requisite  previous  to  the  exigent,  Fitz.  Cor.  184.  234. 
£xig.3.  2  Hawk.  c.  27.  s.  112.  2  Hale,  194. — 3.  Lord  Hale  however  expressly 
says,  that  the  process  in  his  tinie^  in  case  of  any  felony,  was  one  cdpiat  and  then  an 
egigent,    2  Hale,  195. 

&^  1.  Under  which  title  is  explained,  in  whose  name  the  process  shall  issue. -(^ 

2.  It  out  of  the  king's  courts,  it  must  be  in  the  king^s  name  by  27  Hen.  s.  c  24.  — 

3.  If  it  issue  from  K.  B.,  it  must  be  tested  by  the  chief  justice,  or  senior  judge  on  a 
vacancy  in  that  office.  I  Chit.  C.  L.  539.  Cro.  Car.  393.  2  Hale,  199.  2  Hawk, 
c.  27.  8.  8.  Williams' J.  Process. — 4.  If  from  any  other  superior  court,  then  by- 
the  first  io  the  commission ;  and  here,  though  a  single  magistrate  may  not  have  autho- 
rity to  determine  an  indictment,  yet  it  seems  he  may  then  autliorise  tlie  process, 

1  Chit.  C.  L.  359.    2  Hawk,  c  27.  s.  8.    1  Starkie,  238. 

(y^  The  vetdre  inoy  be  made  returnable  immediatelv  by  the  justices  of  oyer  and 
termmer,  by  the  king's  bench,  in  the  same  county,  and  by  justices  at  the  sessions  by 
consent.    3  Salk.  571. 

(a)  That  is,  that  *  he  has  lands  in  the  county,  whereby  he  may  be  distrained.* 

2  Hawk.  c.  27.  8. 10. 

(n)  In  case  of  trespass,  a  capiat  issues  upon  the  return  of  the  vehire,    2  Hale,' 194. 

(b)  Where  a  capias  does  not  lie,  as  in  proceedinss  against  hundredors,  corpora- 
tors, &c,  and  against  peers,  except  in  cases  of  treason,  felony,  or  breach  of  the  peace^ 
tha  only  mode  of  proceeding  is  by  nenire  and  ditiringoi,  1  Starkie,  275.  Bums'  J. 
Process^  SO.    Tidd's  Fn&  l  lo. 

(e)  1.^  If  the  defendant  appeiftr  to  an  indictment  of  felpnv,  and  before  issne  joined 
make  bis  escape,  the  process  against  him  is  by  capias  ana  exigent,  as  before,  unless 
there  had  before  been  an  exigent,  and  in  that  case  a  new  exigent  shall  be  awarded. 
]  StaiAie,  276.-    2  Hawk.  c.  27.  s.  19.  —  2.  If  the  default  be  after  issue  joined  and 
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And  after  outlawry,  the  justices  of  assize,  or  of  the  peace,  may  issue 
n  capias  utiagatum,  as  incident  to  their  authority.     R.  12  Co.  103. 

And  though  the  outlawry  be  afterwards  rerersed,  the  indictment 
stands  in  force.     Mod.  Ca.  115. 

By  the  stat.  5  Ed.  3.  11.,  justices  (d)  to  hear  and  determine  fdctaj 
may  direct  their  process  against  the  indictee,  into  any  foreign  country. 

By  the  stat.  1  Ed.  6.  7.,  the  process  shall  not  be  discontinued  by  a 
new  commission.  —  So  by  the  staL  1 1  H.  6.  6. 

By  the  stat  8  H.6  10.,  if  any,  indicted  for  felony,  treason  (^),  or 
trespass,  dwell  in  another  county,  the  justice»of  peace  of  the  county,  or 
franchise,  after  the  first  capias  is  returned,  may  direct  another  capias 
to  the  sheriff  of  the  county  where  the  party  dwells,  returnable  in  three 
months  (if  the  county  court  there  is  hdd  monthly,  but  if  from  six  weeks 
to  six  weeks,  dien  four  months)  afier  die  teste,  commanding  such  sheriff 
to  take  him,  or  if  not  to  be  found,  to  make  proclamation  in  two  counties, 
before  the  return  of  the  writ,  diat  he  appear  before  the  justices  of 
peace  where  indicted  at  the  day  of  the  return  of  the  second  capias, 
and  then  if  he  appear  not,  the  exigent  shall  he  awarded ;  but  exigent 
and  outlawnr  otherwise  is  awarded  void.  {J*) 

And  by  the  stat  10  H.  6.  6.  if  such  indictment  be  removed  by  cer^ 
tiarari,  such  second  capias  shall  be  made  returnable  in  B.  R.  &c. 

And  if  the  defendant  be  in  the  indictment  named  of  a  foreign  county  (g) 
with  an  alias  dicf  of  the  came  county,  yet  process  goes  accordii^  to 
the  St.  8  H.  6.  10.,.  for  the  alias  dicf  is  no  part  of  his  name,  nor  shall 
hie  be  put  to  answer  to  it     1  Ed.  4. 1.  {h)  j^^ 

an  iwue  awarded  to  try  it,  then  if  he  has  been  brought  in  upon  a  capias,  a  capiat  ad 
audiepdam  Juratam  shall  be  awarded  affainst  hioi.  Ibid.  —  s.  Bat  where  he  has  ap- 
peared upon  the  ejeiaent,  and  makes  detauit  after  issue  joined,  a  new  cjci^cnt  should 
be  awarded,  and  if  lie  appear  upon  the  new  cjpigeni,  he  should,  according  to  Lord 
Hale,  plead  de  novo ;  for,  by  the  exigent,  it  seems  both  the  issue  and  inquest  are 
without  day.  I  Starkie,  276.  ^  8  Hale,  fiS5.  —  4.  But  seijeant  Hawkins  is  of  opi- 
nion, that  though  the  inquest  is  put  without  day  by  the  exigemty  it  is  not  waived,  and 
that  the  Court  may  cause  the  same  inquest  to  try  the  same  issue,  unless  the  defendant 
fail  to  render  himself  before  the  return  of  it     1  Starkie,  S76.    S  Hawk.  c.  S7.  s.  sa 

\d)  1.  The  statute  recites,  that  divers-persons  appealed  or  indicted  of  divers  felonies 
in  one  county,  or  outlawed  in  the  same  county,  nad  been  dwelling  or  received  in 
another  county,  whereby  such  felonious  persons,  indicted  and  outkwed,  bad  been 
encouraged  in  thdr  mischief,  because  they  might  not  be  attached  in  another  county. 
-~  S.  Now  since  an  appeal  could  not  be  taken  before  justices  of  the  peace,  it  has 
been  doubted  whether  they  were  within  the  meaning  of  this  statute.  2  Hawk,  c  97. 
s.  3.  —  3.  But,  says  Mr.  Starkie,  they  certainly  are  within  the  express  words  of  it ; 
and  the  intention  of  the  legislature  would  be  in  part  frustrated  by  an  exclusive  con- 
struction. 1  Starkie,  259.  260.  —  4.  Independently  of  this  statute,  process  by  writ 
might  be  well  awarded  into  anj^  county  of  England,  eidier  by  the  king's  Bench  or 
by  justices  of  Eyre,  &c.  upon  an  indictment  before  them.    1  Staricie,  260. 

(e)  1.  Indictments  of  felop^  or  treason,  originally  taken  in  the  King's  Bench,  are 
not,  it  has  been  holden,  within  this  etatute.  1  Starkie,  266. ;  who  adds  qusre  et  vide 
9  Hawk.  c.  25.  s.  124. —  2.  But  by  6  Hen.  6.  c.  I.  a  special  proviuon  is  made,  that, 
before  any  exigent  awarded,  the  Court  shall  issue  a  capias  to  the  sheriff  of  the  county, 
where  the  indictment  is  taken,  and  another  to  the  sheriff  of  that  county  whereof  be 
(the  defendant)  is  named  in  the  indictment,  having  six  wedcs'  time  or  more  before 
the  return ;  and  after  these  writs  the  exigent  shall  issue  as  before,    i  Staiiue^  266. 

(/)  Voidable,  according  to  the  construction.    2  Hawk.  c.  27.  s.  127. 

(g)  Since  the  party  must  have  been  conversant  in  the  county  where  the  ofience  was 
committed,  he  may  be  named  of  the  place  where  the  fact  was  committed,  in  the  indict* 
ment,  and  then  the  process  is  to  go  as  at  common  law.  And  where  a  felony  is  coni« 
mitted  at  A.,  in  the  county  of  B.,  the  usual  course  is  to  allege,  that  J.  S.,  late  of  A.; 
in  the  county  of  B.,  &c.    2  Hale,  196.     1  Starkie,  267. 

'  <A)  Bat  if  the  description  be  J.  S.,  late  of  A.,  in  the  county  of  B.«  late  of  C,  in  the 

county 


Process  upon  an  indktmenL  549 

And  for  the  same  reason,  if  he  be  named  of  the  county  where  the  in- 
dictment is  taken  with  an  alias  dictum  of  the  other  county,  he  shall  not 
have  process  upon  that  statute.     1  Ed.  4.  1. 

By  the  equity  of  the  said  statute,  if  the  indictee  be  imprisoned  in  an- 
other county^  the  justices  of  peace  may  award  an  habeas  corpus  to  bring 
him  before  them. 

If  a  person  indicted  before  justices  of  peace  find  surety  in  Chancery 
to  appear  at  the  return  of  the  writ,  he  shall  have  a  supersedeas  to  such 
process.     F.  N,  B.  287.  C.  (0 

So,  if  he  find  surety  before  two  justices  of  peace,  1  Quorum. 

By  the  stat.  4  &  5  W.  &  M.  22.  s.  4.  (which  continued  for  three  years) 
on  exigent  in  criminal  cases  before  conviction,  proclamation  shall  go 
to  the  sheriff  of  the  county,  where  the  par^  dwells,  according  to  the 
St.  31  El.  3. 

And  if  a  capias  issue  upon  an  indictment  for  a  misdemeanour  beibre  a 
venire^  it  is  error.     R.  Raym.  275.  (k) 

But 


county  of  D. ;  upon  the  return  of  a  capiat  in  the  county  of  B.,  a  capuu  with  procla- 
matiooa  shall  issue  to  the  sheriff  of  D.,  under  the  statutes.    2  Hale,  196.  1  Stark.  S67. 

(t)  1.  If  a  person  be  apprehensive  that  an  indictment  has  been  found,  and  that  a 
warrant  will  be  issued  to  apprehend  him  for  some  trivial  misdemeanour  f  and  is 
dedrous  of  preventing  an  arrest,  he  may,  whether  he  is  under  recognizance  to  appear 
t>r  not,  apply  to  the  clerk  of  the  peace,  or  search  his  office  to  see  if  anv  indictment  has 
been  found  asainst  him,  and  procure  a  certificate  of  such  finduig,  and  thereupon  attend 
a  judge  of  the  king's  bench,  or  one  of  the  justices  of  peace  at  the  police  offices  in 
town^  or  a  justice  of  the  peace  in  the  county,  and  produce  the  certificate,  together 
with  two  sufficient  bail,  who  will  take  a  recognizance  to  appear  and  answer,  and 
grant  him  a  tupertedeat^  which  will  protect  him  from  arrest.  1  Chit.  C.  L.  546. 
Bait  c.  175.  193.  Lamb.  500.  C.  C.  C.  16.  —  s.  After  this  has  been  granted,  it  is 
«aid  that  no  judges'  or  justices'  warrant,  or  even  a  capiat^  or  exigent  in  proceeding  to 
outlawry,  can  be  of  any  avail,  as  the  defendant  has  only  to  produce  it,  and  it  must  be 
respected  by  the  officer.  1  Chit.  C.  L.  347.  CC.  C.  16. ;  but  a  qtuere  is  added  by 
Mr.  Chitty. 

(k)  1.  The  96  Geo,  5.  c.  18.,  reciting  that  persons  who  have  been  guilty  of  assault- 
ing or  obstructing  officers  of  the  customs  or  excise  in  the  due  execution  of  their  offices, 
or  of  rescuing,  or  attempting  to  rescue  goods  seized  by  such  officers,  or  of  offences 
against  the  laws  respecting  quarantine,  being  prosecuted  for  the  same  1^  indictment  or 
information  in  his  majesty^s  court  of  king's  bench,  do  frequently  escape  punishment  by 
reason  that  such  persons  have  not  been  usually  put  under  any  recognizance  to  answer 
such  indictment  or  information,  unless  in  cases  where  some  specific  pecunianr  penalty 
is  imposed,  or  where  the  oflFence  having  been  committed  in  tne  county  of  Middlesex, ' 
an  indictment  for  the  same  has  been  originally  found  in  the  said  court  of  king's  bench  ; 
for  remedv  thereof  enacts,  that  whenever  any  person  or,  persons  shall  be  charged 
with  assaulting  or  obstructing  any  officer  or  officers  of  the  customs  or  excise,  in  the  due 
execution  of  his  or  dieir  office  or  offices,  or  any  person  or  persons  acting  in  his  or 
their  aid  or  assistance,  or  with  rescuing  or  attempting  to  rescue  by  force  any  uncus- 
tomed or  prohibited  goods,  after  seizure  thereof  by  such  officer  or  officers,  or  with  any 
oflence  against  any  law  respecting  ouarantine,  and  the  same  shall  be  made  appear  to 
any  judge  of  his  majesty's  court  of  ling's  bench,  by  affidavit  or  by  certificate  of  an  in* 
dictment  or  information  being  filed  against  such  penon  or  persons  in  the  said  court 
for  such  offence;  it  shall  and  may  be  lawful  for  such  ju^ge  to  issue  his  warrant 
in  writing  under  his  hand  and  seal,   and  thereby  to  cause  such  person  or  per- 
sons to  be  apprehended   and  broiuht  before  him,  or  some  other  judge^  of  the 
said  court,   or  before  some  one  of  his  majesty's  justices  of  the  peace,  in^  order 
to  his,  her,  or  their  being  bound  to  the  king's'  majesty  with  two  sufficient  sureties 
in  such  sum  as  in  the  said  warrant  shall  Im  expressed,  with  condition  to  appear 
in  the  said  court  at  the  time  mentioned  in  such  warrent,  and  tp  answer  to  all  and 
lingular  indictments  or  informations  for  any  of  the  offences  aforesaid;  and  in  case  such  , 
person  or  persons  shall  neglect  or  refuse  to  become  bound  as  aforeMiid,  it  shall  be 
lawful  for  such  judge  or  justice  of  the  peace,  respectively,  to  commit  such  person  or 
persons  to  the  common  gaol  of  the  county,  city,  or  place,  where  the  offi:nce  shall  have 
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Bat  in  treason^  or  felony,  if  the  process  be  a  venire{l)  and  not  M 
capias^  it  is  error.     Semb,  3  MocL  265.     Sho.  75.  f^y 

been  coounitted,  or  where  he,  ibe,  or  they  ihall  hare  been  apprehended,  until  he,  she, 
or  they  shall  have  become  bound  as  aforoaid,  or  shall  be  disouffged  bj  order  of  the 
jaid  court  of  king's  bench  in  term  time,  or  by  one  of  the  judges  of  the  said  court  in 
vacation;  and  the  recogniianoe  or  recognizances  to  be  taken  thereupon  shall  be 
returned  and  filed  in  the  said  court,  and  shall  continue  in  Ibrce  until  sncifa  person  or 
pefsons  shall  have  been  aoq|uitted  of  such  ofleace,  or  in  case  of  oonvktioii  shall  have 
recaved  judgment  for  the  same,  unless  sooner  ordered  by  the  said  court  to  be  dis* 
charged.— « S.  The  4S  Geo.  3^  redting  that  these  provinons  have  been  found  bendn 
cial,  and  that  it  is  expedient  to  extend  the  same  to  other  cases,  enacts,  that  whenever 
any^  person  shall  be  charged  with  any  oflence  for  which  he  or  she  may  be  jiroaecuted 
by  indictment  or  information  in  his  nujest/s  court  of  king^s  bench,  not  bcmg  treason 
or  felony,  and  the  same  shall  be  made  appear  to  any  jud^  of  the  same  court  byafi- 
davit,  or  by  certificate  of  an  indictment  or  information  being  filed  agahist  such  pefaon 
in  the  smd  court  for  such  oflence,  it  diall  and  may  be  hwful  for  such  judge  to  issue  his 
warrant  under  his  hand  and  seal,  and  therd>y  to  cause  such  person  to  be  apprehended 
and  brought  before  him  ot  some  other  judge  of  the  same  court;  or  before  some  cMie  of 
hb  majesty's  justices  of  the  peace,  in  oraer  to  his  or  her  being  bound  to  the  king's 
majesty  with  two  suffideot  sureties^  in  such  sum  as  in  the  said  warrant  shall  be  ex- 
prosed,  with  condition  to  appear  in  the  said  court  at  the  time  mentioned  in  such  war* 
rant,  and  to  answer  to  all  and  singular  indictments  of  informations  for  any  such 
ofience;  and  in  case  any  such  person  shall  n^lect  or  refose  to  become  bound  as  afore- 
said, it  shall  be  lawful  for  such  jud^  or  justice,  respectively,  to  commit  such  person  to 
the  common  gaol  ofthe  county,  city,  or  place  where  the  oflence  shall  have  been  com- 
mitted, or  where  he  or  she  shall  have  been  apprehended,  there  to  remain  until  he  or 
she  shall  become  bound  as  aforesaid,  or  shall  be  discharged  by  order  ofthe  said  court 
in  term  time,  or  of  one  of  the  judges  of  the  said  court  in  vacation,  and  the  oeeoeni- 
2ance  to  be  thereupon  taken  shall  be  returned  and  filed  in  the  said  court,  and  shall 
continue  in  force  until  such  penon  shall  have  been  acquitted  of  such  ofience,  or  in  case 
of  conviction  shall  have  reodved  judgment  for  the  same,  unless  sooner  ordered  by  the 
Mild  court  to  be  discharged ;  and  that,  if  upon  the  trial  of  such  indictment  or  infiwma- 
tion,  any  defendant  so  committed  and  deuined  as  aforesaid  shall  be  acquitted  of  all 
the  offences  therein  charaed  upon  biro  or  her,  it  shall  be  lawfol  for  the  jndae  before 
whom  such  trial  shall  be  had,  although  he  may  not  be  one  of  the  pudges  of  the  said 
court  of  king's  bench,  to  order  that  such  defendant  shalljbe  forthwith  discharged  oot 
of  custody  as  to  his  or  her  commitment  as  aforesaid,  and  such  defendant  shall  be 
thereupon  discharged  accordingly.  —  3.  The  38  Geo.  5.  c.  5S.  s.4.,  enacts,  that  what- 
ever, in  pursuance  of  this  act,  any  bill  or  bills  of  indictment  shall  be  found  by  the 
grand  jury  ofthe  county  of  any  dty,  or  town  corporate,  agunst  anv  pmon  or  persons, 
for  any  offence  or  offences  committed,  or  chargea  to  ba  committed,  within  the  county 
of  any  dt^,  or  town  corporate,  that  it  shall  and  may  be  lawful  for  anjr  courts  of  oyer 
and  terminer,  and  general  gaol-delivery  for  the  county  at  lat^^e,  to  issue  process  for 
apprehending  the  person  orpenons  against  whom  such  bill  or  bills  of  indictment  shall 
be  found,  if  not  in  custody,  m  like  manner  as  in  cases  of  indictment  found  in  any  sack 
court  of  oyer  and  terminer  and  general  gaol-ddivery,  for  oflfences  committed  within 
the  county  at  large.  —  4.  Independent  of  these  statutes,  the  pcactice,  in  the  case  of 
misdemeanours,  wbdre  no  outlawry  was  even  contemplated,  was  for  any  judge  of  the 
court  of  king's  bench,  upon  certificate  (by  the  deili  of  assize  or  clerk  of  the  peace, 
respectively)  of  indictment  found,  to  award  a  writ  of  capias  immediately,  in  oraer  to 
bring  in  the  defendant.  4  Com.  319.  —  5.  And  it  is  the  established  usage  likewise, 
upon  an  indictment  found  for  a  misdemeanour  duqng  the  assises  or  sessions,  to  issue 
a  bench  warrant,  sianed  by  a  judge  or  at  least  two  justices  ofthe  peace,  to  a^irriiend 
the  defendant,  z  Chit.  u.  L.  339,  540.  2  Hawk.  c.  i7.  s.  8.  C.C.C.  9.15.  Toone, 
61,  62.  Cowp.  289.  —  6.  The  practice  in  issuing  the  bencli-warrants  is  stated  to  be, 
that  where  the  parties  are  not  under  recognizance,  the  prosecutor  has  a  right,  during 
the  assizes  or  sessions,  to  this  process  against  thein^  to  brin^  them  immediately  into 
court  to  anbwer.  But  that  when  the  parties  are  under  recogniiance,  no  process  can  be 
had  against  them  during  the  assizes  or  sessions,  because  it  is  looked  upon  in  law  as  hot 
one  day,  and  tlie  defendant  Jias  the  whole  to  make  his  appearance.  1  Chit.  C.  L.  342. 
C.  C.  C  9.  15.  Williams,  J.  Process.  2  Salk.  607.  —  7.  In  such  case,  however,  the 
prosecutor  may,  if  the  defendant  has  not  appeared,  bespeak  a  bendi-warrant  dming 
the  ussizcs  or  sessions,  which  will  be  issued  at  the  close  thereof.^—  Ibid. 
(/)  W  the  entry  i^  idco  bcttial  inde  jurala^  when  it  should  be  pntvepinm  est  vice- 
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By  tlie  St.  26  H.  8.  1 3*  and  5  Ed.  6.11.,  process  of  outlawry,  on  an 
indictment  for  high  treason  against  an  offender  out  of  the  realm,  shall 
be  of  the  same  effect  as  if  resiant  in  the  realm.     Vide  Udagary. 

If  an  indictment  be  removed  into  B.  R.  by  certiorari  out  of  London, 
or  Middlesex,  by  the  course  of  the  court,  the  defendant  must  five  a  re- 
fx>gnizance  to  try  it  within  the  said  term,  or  at  the  sittings  atterwards. 
Mod.  Ca.  246. 

If  it  be  removed  out  of  another  county,  the  defendant  is  sinedie^  and 
if  he  does  not  appear,  process  goes  against  him  till  he  is  outlawed. 
Mod.  Ca.  246. 

But  now,  by  the  St.  5  &  6  W.  &  M.  2.,  il  shall  not  be  removed  by  tlie 
defendant,  unless  he  gave  recognizance  to  try  it  t^  st^a.  Mod.  Ca.  246. 

Yet,  if  it  be  removed  by  the  prosecutor,  it  remains  at  the  common 
law,  and  the  defendant  cannot  try  it  without  leave  of  the  court.  R.  Mod. 
Ca.  246. 

(K)  (Sonfeafltiom 

[Vide  in  Justices.] 

If  the  defendant  appears,  or  be  brought  in  by  process,  he  shall  con- 
fess, or  traverse  the  indictment. 

If  he  confesses  the  indictment,  he  admits  himself  guilty. 

He  may  confess  in  person,  or  by  derk  in  court,     mod.  Ca.  16. 

And  there  shall  be  judgment  against  him. 

And  in  an  action  for  the  same  trespass,  his  confession  shall  be  evi- 
dence against  him.     9  H.  6. 60.  a. 

'    But  where  the  confession  proceeds  from  fear  or  ignorance,  the  judge 
may  refuse  the  confession.     St.  P.  C.  142. 

So  a  man  may  ponere  se  in  grcUiam  regis j  and  pray  that  he  may  be 
admitted  by  fine.     9  H.  6. 60.  a. 

And  such  a  confesion  does  not  conclude  him.     9  H.  6. 60.  a. 

And  he  may  21  vc  affidavits  of  a  first  assault,  &c.  by  the  prosecutor, 
for  mitigation  of  the  fine.     1  Sol.  6B^ 

Soi  aSer  not  guilty  pleaded,  relictd  verificcdioney  he  may  confess  the 
indictment     Kdg.  11.     Vide  Justices,  (W  S.) 
.  So,  protestando  quod  non  est  cidpabilis^  he  may  plead  a  pardon,  {m) 

So  the  attorney-general  may  enter  a  nolle  prosequi.     Mod  Ca.  261. 

But  that  does  not  discharge  the  crime.  R.  1  Sal.  21.  Mod.  Ca.  261. 

And  afterwards  there  may^be  other  process  upon  the  same  indict- 
ment.   Per  Holt,  1  Sal.  21 .   Mod.  Ca.  261.    Vide  Justices,  ( W  S.)     - 

(L)  Cratieree. 

[Vide  in  Justices  J  • 

If  he  does  not  confess,  the  defendant  traverses  the  indictment,  ami 
says,  not  guilty.  > 

comiti,  it  is  error.  Str.  509.  —  Q,  So  if  venerunt  the  jury,  in  the  praeterpcrfect  tense, 
initead  of  vetauni  in  the  present.  Str.  309.  —  3.  So  if  auiatam,  &c.  is  left  out  in 
the  award  of  the  venire ;  for  this  is  an  essential  part.  Ibid.  —  4.  But  though  the 
indictment  be  contra  Jormam  statuti^  the  process  need  not  have  that  addition.  Str.  843. 
Ld.  Raym.  1518. 

(m)  1.  Which  must  be  described  as  being  under  the  great  seal.  1  B.  &  P.  199. — 
2.  Tne  king's  sign  manual  may  be  given  in  evidence  by  the  prisoner,  on  an  indict- 
ment for  retummg  from  transportation ;  and  if  uot  revoked,  and  the  condition  he 
literally,  though  net  substantially  complied  with,  it  shall  discharge  the  prisoner. 
2  Blk.  79i>. 
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Or,  atOrefints  convict  or  acquit j  &c.(n)  Vide  Appeal,  (G9. 1  l')(o) 

But  autrefirits  acquit  is  no  plea,  if  he  was  acquitted  npon  a  trial  in  n 
mistaken  coun^. 

Or,  upon  an  insuflSdent  indictment. 

Autr^bits  acquit  in  burglary  is  good,  though  there  be  a  second  in-* 
dictment  for  the  goods  of  another  taken  in  tne  same  house.  R.  Kdg; 
SO.  62.  (p) 

But  he  may  be  indicted  for  felony  in  taking  the  goods  of  another. 
R.  Kelg.  SO.  52. 

So  he  may  plead  autrefbits  attaint  for  the  same  or  another  felony,  un- 
less it  be  in  a  case  where  the  par^  without  conviction  shall  not  have 
restitution,  or  clergy  is  allowed  in  the  one,  but  not  in  the  other  felony, 
li  Co.  100. 

So,  a  pardon.     12  Co.  100.  {q) 

But  a  pardon  by  act  of  parliieiment  ought  to  be  allowed,  though  it  be 
not  claimed. 

If  he  plead  in  court  he  shall  be  committed  till  trial,  except  where  he 
gives  securi^  to  try  it  at  his  own  charge.     Mod.  Ca.  114. 

So,  if  he  plead  in  the  oflSce,  the  plea  ought  not  to  be  received  with- 
out such  security.     R.  Mod.  Ca.  114.  (r) 

If  he  be  committed,  the  prosecution  shall  be  at  the  diarge  of  the  pro- 
secutor.   Mod.  Ca.  1 14. 

If  the  defendant  appear  upon  an  indictment  for  treason,  or  felony,  he 
ought  to  plead  presently. 

So,  upon  an  indictment  for  a  misdemeanour,  if  hedoesnotdppeartill 
a  capias  :  for  he  is  in  contempt.     Bp.'s  Tr.  SI. 

Or,  if  he  appear  upon  the  recognizance,  though  he  be  not  in  contempt. 

Or,  if  he  appear  in  his  own  person,  in  a  case  of  privil^^  {s) 

So,  if  the  defendant  does  not  plead  till  a  peremptory  rule,  he  shall 
give  bail  to  try  it  the  same  term.    Mod.  Ca.  42. 

But  if  he  appears  upon  summons  hj  venire  or  siApcenoj  he  shall  have 
an  imparlance.     Bp.'s  T.  SI. 

So,  if  he  plead  presently,  he  need  not  try  it  till  next  term.  Mod. 
Ca.  42.  (0 

The 

(n\  The  plea  nXauirefoiU  acguU  must  state  the  record  of  acquittal.   1  M.  ^  S.  1S3. 

{o)  But  not  another  prosecution  depending.    Dougl.  840. 

Ip)  So  the  plea  of  atUrefoiti  acquit  or  ottaint  on  an  indictment  for  murder,  »  a  bar 
to  an  indictment  fof  petit  treason  Tor  the  same  fact;  ei  vice  versa.    Foster,  S89. 

(q)  Vide  supra. 

[r)  On  an  indictment  for  a  mayhem  laAdfelonic},  the  defendant  need  not  be  brought 
to  tb^  bar  to  plead,  but  his  plea  may  be  delivered  in  the  office.  9  Str.  1100.  —  t.  A 
plea  in  abatement  must  be  verified  on  oath.    5  Burr.  1617.. 

(t)  1.  In  an  indictmefit  for  a  misdemeanour,  the  defendant  may  plead  nutnomer  by 
attorney.  .  10  East,  83. —-9.  And  such  plea,  in  case  of  misdemeanour,  praying  judg- 
ment of  the  indictment,  and  that  he  may  not  be  compelled  to  answer  the  same,  is 
good.  10  East,  85. 85.  — *•  8.  And  on  issue  upon  such  a  plea,  in  such  an  indictmenty 
and  found  against  the  defendant,  the  judgment  is  final.    8  East,  107. 

(i)  1.  By  60  Geo.S.  and  l  Geo.  4.  c.  4.,  entitled  an  act  to  prevent  delay  in  the  ad- 
ministration of  justice  in  cases  of  misdemeanour,  sect.  1.  reciting,  that  *  Whereas 
great  delays  haire  occurred  in  the  administtation  of  Justice,  in  cases  of  persons  prose^ 
cuted  for  misdemeanours  by  indictment  or  information  in  his  m^esty's  courts  of  ling's 
bench  at  Westminster  and  Dublin,  and  by  indictment  at  the  sessions  of  the  peace,  aea- 
sions  of  oyo*  and  terminer,  great  sessions,  atid  sessions  of  gaol-delivety,  in  tnat  part  of 
Great  Britain  called  England,  and  in  Ireland  respectively,  by  reason  that  the  aefiend- 
ants  in  some  of  the  said  cases  have,  according  to  the  present  practice  of  such  reqiec* 
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tive  cou)^,  an  opportunity  of  postponing  their  trials  to  a  distant  period,  b3r  meant  of 
imparlances  in  the  said  several  courts  of  King's  Bench,  apd  b^  time  being  given  to  try 
In  such  respective  courts  of  session }  for  remedy  thereof  be  it  enacted  by  the  King^ 
most  excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  jttsembled,  and  by  the  authority 
of  the  same,  that  from  and  after  the  passing  of  this  act,  where  any  person  shall  be 
prosecuted  in  his  majesty's  court  of  Icing's  bench  at  Westminster,  or  in  his  ma« 
lesty's  court  of  king's  bench  in  Dublin  respectively,  for  any  misdemeanour,  either 
by  information  or  by  indictment  there  found  or  removed  into  the  same  respective 
courts,  and  shall  appear  in  term  time  in  either  of  the  said  courts  respectively 
in  person,  to  answer  to  such  indictment  or  information,  such  defendant  upon  being 
chained  therewith  shall  not  be  permitted  to  imparie  to  a  foHovring  term,  but  shall  be 
required  to  plead  or  demur  thereto  within  four  days  from  the  time  of  his  or  her  ap* 
pearancfe  \  and  in  default  of  his  or  her  pleadinc  or  demurring  within  four  days  as 
aforesaid,Judgment  may  be  entered  against  the  defendant  for  want  of  a  plea;  and  in 
case  such  xlefendant  shall  appear  to  such  indictment  or  information  by  his  or  her  cleric 
or  attorney  in  court,  it  shall  not  be  lawful  for  such  defendant  to  imparie  to  a  follow- 
ing term,  but  a  rule  requiring  ^uch  defendant  to  plead  may  forthwith  be  given,  and  a 
plea  or  demurrer  to  such  indictment  or  information  enforced,  or  judgment  by  defiiult 
entered  thereupon  in  the  same  manner  as  might  have  been  done,  before  the  passins  of 
this  act,  in  cases  where  the  defendant  had  appeared  to  sucli  indictment  or  information 
by  his  or  her  clerk  in  court  or  aitomey  in  a  previous  term.  —  8.  Provided  alwavs,  and 
be  it  further  enacted,  that  it  shall  be  lawful  for  the  smd  respective  courts,  or  for  any 
judge  of  the  same  respectively,  upon  sufficient  cause  shown  for  that  purpose,  to  allow 
furSier  time  for  such  defendant  to  plead  or  demur  to  such  indictment  or  information. 
•>— 5.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act,  where  any 
person  shall  be  prosecuted  for  any  misdemeanour  by  inoictment  at  any  session  of  the 
peace,  session  or  oyer  and  terminer,  great  session,  or  session^  of  gaol  deliver]^  within 
that  part  of  Great  Britain  called  England,  or  in  Ireland,  having  been  committed  to 
^stody  or  held  to  bail  to  appear  to  answer  for  such  olfence  twenty  days  at  the  least 
before  the  session  at  which  such  indictment  shall  be  found,  he  or  she  shall  plead  to 
such  indictment,  and  trial  shall  proceed  thereupon  at  such  same  session  of  the  peace^ 
session  of  oyer  and  terminer,  great  session,  or  session  of  paol  deliverv  respectively 
unless  a  writ  of  certiorari  for  removing  such  indictment  into  bis  majesQr's  courts, 
of  king's  bench  at  Westminster  or  in  Dublin  respectively,  shall  be  delivered  at 
such  session  before  the  jury  shall  be  sworn  for  such  trial. -^  4.  And  it  is  hereby  de- 
clared and  enacted,  that  such  writ  of  certiorari  may  be  applied  for  and  issued  before 
such  indictment  has  been  found,  in  the  like  cases,  in  the  same  manner,  and  upon  the 
same  terms  and  conditions,  as  if  such  writ  of  certiorari  had  been  applied  for  after  such 
indictment  had  been  found.  —  S,  And  be  it  further  enacted,  that  from  and  after  the 
passing  of  this  act,  where  anv  person  shall  be  prosecuted  for  an^  misdemeanour  by  in- 
dictment at  any  session  of  the  peace,  session  of  oyer  and  terminer,  great  session,  or 
session  of  gaol  delivery  within  that  part  of  Great  Britain  called  England,  or  in  Ire- 
land, not  having  been  committed  to  custody  or  held  to  bail  to  appear  to  answer  for 
such  offence  twenty  days  before  the  session  at  which  such  indictment  shall  be  found, 
but  who  shall  have  been  committed  to  custody  or  held  to  bail  to  appear  to  answer  for 
such  ofience  at  some  subsequent  session,  or  shall  have  received  notice  of  such  indict* 
inent  having  been  found  twenQr  days  before  such  subsequent  session,  he  or  she  shail 
plead  to  such  indictment  at  such  subse<]uent  session,  and  trial  shall  proceed  thereupon 
at  such  same  session  of  the  peace,  session  of  oyer  and  terminer,  graat  session,  or  ses- 
sion of  goal  delivery  respectively,  unless  a  writ  of  certiorari  for  removing  such  indict- 
ment into  his  majesty*s  courts  of  king's  bench  at  Westminster  or  in  Dublin  respec- 
tively f^all  be  delivered  at  such  last-mentioned  session  before  the  juiy  shall  be  sworn 
for  buch  trial,  any  law  or  usage  to  the  contrary  notwithstanding.  — *  6.  Provided  al- 
ways, and  be  it  further  enacted,  that  nothing  in  this  act  contained  shall  extend  or  be 
construed  to  extend  to  prevent  any  indictment,  found  by  a  grand  iury  of  any  dty  or 
town  corporate,  from  bein^  removed,  at  the  prayer  of  an^  defendant,  for  trial  by  a 
juT}'  of  the  county  next  adjoining  to  the  countj^  of  nich  city  or  town  coiporate^  pur- 
suant to  the  provisions  of  an  act  passed  in  the  tmrty-eigbth  year  of  his  present  majesty's 
feign,  entitled  **  An  act  to  regulate  the  trial  of  causes,  indictnents,  and  other  pro- 
ceMings,  which  arise  within  the  counties  of  certain  cities  and  towns  corporate  within 
this  kingdom ;"  and  upon  such  remoTaly  the  defendant  shall  plead,  and  the  trial  shall 
be  had  accordins  to  tne  provisions  of  this  act,  in  like  manner  as  if  such  indictment 
had  been  originalljr  founa  bv  a  gnind  jury  of  such  next  adioiniqg  connty. —  7.  Pro- 
vided also,  and  be  it  enacted,  that  it  shall  be  lawful  for  the  court,  at  any  session  of 
the  p^ace,  session  of  oyer  and  terminer,  great  session,  or  session  of  gaol  delivery  re* 

"^  spectively 
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The  clerk  of  the  peace  shall  join  issue  for  the  king. 
And  if  the  entry  be,  £^  A.  B*  similiter j  &c*  it  is  sufficient,  though  it 
does  not  say,  that  he  was  clerk  of  the  peace.     Cro.  Car.  815. 
Vide  Justices,  (W  3.) — Justices  of  Peace,  (D  13.) 

(M)  Arraignment  miD  Serial. 

[Vide  in  Justices.] 

After  plea,  the  defendant  shall  be  brou^t  to  his  trial.  Vide  Jus- 
tices, (W  1,  &c)  (tf) 

llie  proceeding  after  the  indictment,  by  which  the  defendant  is 
brought  to  plead  and  afterwards  to  trial,  is  called  the  arraignment  of 
the  prisoner. 

Justices  of  peace  as  well  as  Justices  of  B*  R.  or  goal-delivery,  may 
arraign  a  prisoner  indicted  before  them. 

If  no  arraignment  be  entered,  it  will  be  error.  Semb.  S  Mod.  265. 
Sho.  131. 

But  if  he  have  oyer  of  the  indictment,  that  imports  it  Semb. 
Sho.  131. 

After  issue  upon  the  indictment,  the  defendant  shall  be  bound  by 
recognizance  to  put  himself  upon  his  trial. 

And  if  there  are  two  indictments  against  the  same  defendant,  he 
shall  choose  which  shall  be  tried  first,  not  the  king.     Mod.  Ca.  16B. 

If  there  be  a  mistrial,  or  variance  between  the  indictment  and  the 
record,  &c.  whereby  the  trial  cannot  proceed,  or  is  set  aside,  the  re- 
cognizance of  the  defendant  shall  be  forfeited ;  for  there  must  be  an  ef- 
fectual trial.     R.  Mod.  Ca.  168. 

If  several  are  indicted  for  the  same  ofience,  there  may  be  a  trial 
offainst  iwo  or  three,  if  the  others  consent  to  confess  if  they  are  con- 
victed.   Mod.  Ca.  212.  {x) 

«pecti¥dy»  upon  tufficient  cause  shown  for  that  puqiose,  to  allow  further  time  for 
pleading  to  any  such  indictment,  or  for  trial  of  the  same.  —  S.  And  be  it  further  eo- 
acted  by  the  authority  aforsaidy  that  in  all  coses  of  prosecutions  for  misdemeanoun, 
instituted  bv  his  majesty's  attorney  or  solicitor  general,  in  any  of  the  courts  aforesaid, 
the  Court  ihall,  if  reouired,  make  order  that  a  copy  of  the  information  or  iodictment 
•hall  be  delivmd,  after  appearance,  to  the  party  prosecuted,  or  his  clerk  in  court  or 
lAttomey,  upon  apjilioation  made  for  the  same,  free  from  all  ezpence  to  the  party  so 
Applying ;  provided  that  such  party,  or  his  clerk  in  court  or  attorney,  shall  not  btTc 
{>reviously  received  a  copy  thereof.  —  9.  Provided  also,  and  be  it  farther  enacted, 
that  in  case  any  prosecution  for  a  misdemeanour  instituted  by  his  miyesty's  attorney 
or  solicitor  general  in  any  of  the  courts  afbresaid,  shall  not  be  brought  to  trial  with- 
in tweUe  calendar  months  liext  after  the  plea  of  not  guilty  shall  have  been  pleaded 
therein,  it  shall  be  lawful  for  the  court  in  which  such  prosecution  shall  be  de(>eRdiiig, 
upon  application  to  be  made  on  the  behalf  of  any  defendant  in  such  prosecution, 
of  which  applicadon  twenty  days'  previous  notice  shall  hove  been  given  to  his  ma^ 
ty*s  attorney  or  solicitor  general,  to  make  an  order,  if  the  said  court  sliall  sec  jubt 
cause  so  to  do.  authorizing  such  defendant  to  bring  on  the  trial  in  such  prosecu- 
tion ;  and  it  shall  thereupon  be  lawful  for  such  doendant  to  bring  on  such  trial 
vecordmgly,  unless  9^  noUe  praequi  shall  have  been  entered  in  such  prosecution. — 
10.  And  be  it  further  enacted,  that  nothing  in  this  act  contained  shui  extend  or  be 
csnstrued  to  extend  to  anv  prosecution  by  information  in  nature  of  a  ^no  warraMo^  or 
lor  the  oon -repair  of  any  bridge  or  highway." 

(it)  A  defendant  indicted  under  48  Gee.  3.  c.  85.  cannot  put  off  the  trial  until  the 
return  of  the  writa  for  the  examination  of  his  witnesses,  issned  pursuant  thereto, 
Without  laying  n  ground  whence  it  nmy  be  seen  that  thdr  evidence  is  material;  hut 
the  prosecutor  ma^.    8  East,  51. 

(jr)  If  A.  be  indicted  for  pi^t  treason,  and  B.  for  murder,  and  they  do  not  chal 
Icnge,  they  may  be  tried  together ;  if  they  in&ist  upon  their  challenges,  they  mutt  be 
tried  st*|ittratrly,  lor  the  number  of  peremptory  challenges  is  dillerent.    Post,  lot 
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tFtbel'e  are  two  indictments  against  a  man  for  the  same  ofience,  (as 
one  by  the  coroner's  inquest,  the  other  by  the  grand  inquest,)  the  usual 
course  is  to  try  him  upon  both  at  the  same  time.     1  SaL  S82, 

Or,  if  he  be  tried  upon  one,  though  acquitted,  he  must  be  tried  upon 
die  other,  and  plead  the  former  acquittal.     R.  1  Sal.  382. 

If  it  appear  to  be  only  a  tre^ass,  he  shall  be  found  not  guilty ;  for 
it  cannot  be  found  specially,  and  a  fine  for  tlie  tresmiass.    R.  ICelg.  29. 

The  indictment  shall  be  read  to  the  prisoner  in  English,  or  a  tongue 
which  he  understands,  before  he  pleads.     K.  I  Sid*  85. 

By  the  st.  22  H.  8.  14>«  a  felon  may  challenge  twenty  of  the  jury 
peremptorily.     Vide  Challenge,  (C  1.) 

And  for  cause,  all  that  he  pleases ;  as^  that  a  juror  is  in&nous« 

Or,  had  not  405.  per  annum. 

Or,  had  not  goods  to  the  value  of  40/.  if  it  be  in  a  borough,  accord* 
ing  to  the  st  23  H.  8.  13. 

Or,  was  one  of  his  indictors :  by  the  st.  25  Ed.  3.  3. 

Vide  Justices,  ( W  1.  &c.)  —  Justices  of  Peace,  (D  14.) 

(N)  SfuDgment 

[Vide  in  Justices*] 

If  the  defendant  be  convicted  (^)  upon  an  indictment  by  confession 
or  verdict,  there  shall  be  judgment  against  him  according  to  the  nature 
of  the  olFence. 

if  the  defendant  be  fined,  it  may  be  imposed  when  he  is  absent;  for 
a  capias  pro^ne  lies.     1  Sal.  56. 

But  judgment  for  a  corporal  punishment  cannot  be  given  in  the  ab- 
sence of  the  defendant.     1  Sal.  56. 

Though  he  be  outlawed.     R.  1  Sal.  400. 

So  execution  for  a  felony  cannot  be  awarded  against  any  one  absent^ 
though  he  be  outlawed.     1  SaL  400. 

Nor  can  it  be  awarded,  but  in  the  county  where  he  was  attainted^ 
Semb.  3  Mod.  124. 

So  judgment  ought  not  to  be  without  a  demand,  si  quid  dicere  habeat 
qiiare JuiUcium  non,  Sfc.     Semb.  3  Mod.  265.     R.  Sho.  132. 

And  the  prisoner  shall  not  tender  any  matter  for  stay  of  judgment^ 
but  what  arises  upon  the  indictment     1  Sid.  85. 
.    After  judgment  given,  the  court  may  vary  it  the  same  term.     1  Sal# 
401.  ,  Vide  Record,  (F). 

An  indictment  in  B.  R.  shall  be  entered  upon  the  plea  roll.  1  Sal.37I# 

Ancl  if  an  offence  appears  in  the  indictment,  for  which  it  mav  be 
maintained,  it  is  sufiicient,  though  in  otliei^  parts  it  is  bad ;  for  here 
Uie  court  sets  the  fine  in  proportion  to  the  offence  found,  and  it  is  not 
like  dedaradons  where  entire  damages  are  found,  which  the  court  can-* 
not  apportion  to  the  good  part  of  the  declaration.    R.  1  Sal.  384.  S.  {z) 

{y)  1.  In  coses  of  infaDcy,  and  insanity*  and  in  all  cases  of  justifiable  faoniicide,  the 
juO',  under  ike  diredion  of  ike  court,  may  find  a  general  verdict  of  acquittal.  Post.  S79. 
—  S.  So  in  homicide  by  misadventure.    Post.  SSO. 

(s)  1.  Hence  in  perjury,  one  correct  assignment  will,  notwithstanding  the  rest  are 
defective,  warrant  a  judgment  for  the  crown.  ^  Ld.  Rajm.  887.— S.  Hence  likewise, 
in  case  of  separate  counts,  a  defect  in  one  will  not  vitiate  another.  2  Sess.  Ca.  32. 
96.  2  H.  B).  131.  1  B.  &  P.  187.  —  3.  Unless  the  latter  is,  by  reference,  founded 
upon  the  former ;  as  where  it  refers  to  u,.writ  set  forth  therein*.  2  6ass.  Ca,  96. 

Vide 
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Vide  Justices  of  Peace,  (D 15.) 

As  to  error  upon  an  indictment,  Vide  Error,  (B). 

For  more  concerning  Indictment,  Vide  Action  upon  the  Case  for  a 
Conspiracy,  (C  4.)  —  Action  upon  the  Case  for  a  Nuisance,  (D  3.)  — 
Amendment,  (2  C  1.)  —  Appeal,  (G  16.) — Barratry,  (C).  —  Battery^ 
(E  2.)  —  Forceable  Entry,  (D  3^  4..)  —  Forgery,  (B  2.)  —Justices  of 
Peace,  (B  104, 1()5-  — D  12.)  —  Officer,  (G  11.)  — Parliament,  (L  ISj 
—  Rescous,  (D  S.) 

INDORSEMENT. 

Vide  Fait,  (E  2.) 


INDUCEMENT. 

Vide  PuiADER,  (C31,  43.  82.  —  ElO. —  G  14.20,21 OlS.} 


INDUCTION. 

Vide  EsGLisE,  (L). 


INFANT. 

Vide  Enfant  —  Administration,  (E,  F). —  Voucher,  (D2.> 
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(A)  mm  it  Iie0, 

(A  1.)  By  the  attorney-general,  infrd. 

(A  2.)  Ej:  officio,  p.  557. 

(A  3.)  By  a  common  informer,  p.  559. 

(B)  J^or  toftat  oflfenceg  it  lies^  p.  560. 

(C)  JFor  tobat,  not  p.  561. 

(D)  J?orm  of  proceeDing* 

(D  1.)  Process,  p.  562. 

(D  2.)  The  information  ought  to  be  certain,  p.  5fl2. 

(D  8.)  Ought  to  alledge  the  offence  according  to  the 

words  of  the  statute,  &c.  p.  56S. 
(D  4.)  How  the  information  shall  be  quashed,  p.  5M. 
(D  5.)  Imparlance  and  plea.  p.  565. 
(D  6.)  Replication,  &c«  p.  566. 
(D  7.)  Trial,  judgment,  &c.  p.  567. 

(A)  mhtn  it  lit0. 

(A  1.)  By  the  Attorney-general. 

An  infi>niiation  is  a  declaration  of  the  charge^  or  ofience  against  any 
one  at  the  suit  of  the  king.     Terms  de  Lq/f  verb.  Information. 

2  Ths 
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The  king  may  proceed  aeainst  any  one  for  an  offence  under  the 
degree  of  treason,  or  felony  (a),  not  only  by  indictment  or  presentment, 
but  alM>  by  information  upon  record.     K.  Sho.  lO?,  &c*     5  Mod.  459. 

And  tnat,  not  only  in  the  exchequer,  but  also  in  B.  R.  and  other 
courts.     Sho.  109,  110. 

In  C.  B.  where  a  statute  gives  an  information  in  any  court  of  record. 
R.  S  Leo.  48. 

An  information  may  be  brought  by  the  attorney-general  (d),  ea: 
officio  (c),  or  by  a  common  informer.     Vide  the  st  21  Jac.  4. 

The  entry  of  an  information  by  the  Attorney-General  in  B.  R.  is 
memorandum  quod  T.  T.  miles  attomaius  domini  regis  nunc  generalis  qui 
pro  eodem  domino  rege  in  hac  parte  sequitur  in  propria  persona  sud  venit 
hie  in  curiam  dicti  domini  regis  coram  ipso  rege  apud  Westmonasterium  die 
S.  proximo  post^  S^c.  Et  pro  eodem  domino  r^e  dot  curiam  hie  intelligi 
et  in/brmari  quod^  4^.  Clift.  S95. 

For  the  exchequer,  vide  C!o.  Ent.  372.  376.  378.  381.  384.  387. 
390. 

But  an  information  by  a  common  informer,  and  also  by  the  at- 
torney-general, ought  to  be  in  the  proper  county.  3  Inst.  193.  4  Inst. 
172.  Adm.  Cro.  Car.  112.  Per  2  J.  Cro.  El.  737.  Vide  Action, 
(N  10.) 

So,  by  the  st  21  Jac  4.  information  shall  not  be  by  the  attorney* 

rend,  or  any  other,  in  the  .courts  of  Westminster,  for  an  offence 
which  a  common  informer  miffht  have  an  information  before  jus- 
tices of  assise^  nisi  priusj  gaol-deUvery,  oyer  and  terminer,  or  jus- 
tices of  peace  at  the  quarter  sessions.  4  Inst.  172.  174.  Vide 
Action  upon  Statute,  (D). 

Though*  it  be  for  offences  mentioned  in  the  proviso.     4  Inst  174. 

So  dSot  shall  not  be  brought  in  B.  R.  &c.  for  the  penalty  of  any 
offence  within  the  st  21  Jac.  4.  if  the  ofience  was  not  in  Middlesex. 
R.  cont  1  Vent  8.  1  Sid.  400.  R.  ace.  per  Holt,  and  all  the 
judges,  —  W  S.  Vide  1  SaL  372,  3. 

but  this  St.  21  Jac  4.  extends  only  to  offences  inquirable  before 
justices  of  nisi  prius^  assise,  gaol-delivery,  oyer  and  terminer,  or 
of  the  peace.     R.  Cro.  Car.  112. 

By  me  st  31  El.  5., .  an  information,  where  a  penalty  is  given  to  the 
queen  shall  be  brought  in  two  years  after  the  offence ;  if  to  the  queen 
and  the  prosecutor  (unless  on  the  statute  of  tillage)  in  two  years  after 
the  year  allowed  to  tlie  common  informer ;  or  if  the  statute  limits  a 
shorter  time,  then  sooner.    Vide  Post,  (A  3). 

And  if  there  be  a  penalty  to  the  king  and  the  informer,  and ,  the 
common  informer  does  not  sue  within  the  year,  the  king  within  two 
years  afterwards  shall  sue  for  the  whole  forfeiture.     Mod.  Ca.  220. 

Yet  if  B.  brings  an  action  upon  the  st.  23  H.  6.  for  the  penalty  of 
40/.  for  a  false  return  of  a  burgess  to  serve  in  parliament,  (the  bur- 


(a)  Information  will  not  be  granted^  when  the  Ynatter  charged,  if  proved, 
will  amount  to  a  felony,  which  ought  to  be  tried  in  the  course  of  common  Jaw. 
LoBL  253, 

(6)  An  information  may  be  filed  by  the  solicitor-general,  while  the  office  of  attorney- 
geoml  is  vacant.    4  Burr.  8527. 

(c)  Information  will  never  be  granted  upon  the  application  of  the  attorney-general, 
in  prosecutions  by  the  crown.    3  Burr.  1564 ;  4  Burr.  8089. 
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gess  himself,  not  suing  withia  tliree  montlis,)  he  shall  not  be  reputed 
a  common  informer.     K.  4  MocL  1 30.     Sho.  354.     3  Sal.  200. 

So  upon  the  st.  of  tillage  5  £1.  2.  the  informer  ought  not  to  sue 
within  three  years ;  for  the  first  year  is  given  to  him  in  remaindisr,  the 
second  year  to  ^the  second  in  remainder,  the  third  to  him  in  the  re* 
version,  and  then  the  informer  (any  more  than  the  king)  is  not  re^ 
strained  to  any  time.     Sav.  6. 

(A  2.)  Et  Officio. 

So  an  information  may  be  exhibited  ex  officio  by  the  master  of  the 
crown  office,  as  coroner  and  attomatus  damini  regis.  Clift  .395.  R« 
Sho.  106. 

But  the  derk  of  the  crown  ought  not  to  set  his  hand  to  an  infer- 
mation,  without  examining  the  cause.     Sti.  Pr.  R.  270. 

And  the  court  will  not  compel  him  to  file  it     Ray.  482. 

And  now,  by  the  st.  4  &  5  W.  &  M.  18.  the  derk,  of  the  crown 
shall  not,  without  express  order  by  the  court,  exhibit,  receive,  or  file 
an  information,  &c.  before  he  have  a  recognizance  from  the  person 
procuring  it,  to  him  against  whom  it  b,  in  20/.  penalty  to  prosecute 
effectually,  and  abide  such  orders  as  the  court  shall  direct  {d) 

Which  recognizance  the  clerk  of  the  crown,  or  any  justice  of  peace 
where  the  cause  of  the  information  arises,  may  take,  and  when  taken 
or  brought  to  the  office,  shall  be  entered  on  record,  and  a  memorandum 


(d)  1.  Before  which  statute  it  was  in  the  power  of  any  individual  to  file  an  in* 
formation  without  disclosing  to  the  court  the  grounds  upon  which  it  was  exhibited. 
4  T.  R.  890. —  2.  And  the  meaning  of  the  statute  is,  that  the  clerk  of  the  crown  shall 
file  no  information  without  leave,  nor  issue  process  thereon  without  recognisance. 
B.  R.  H,  S47. — 9.  The  first  proceeding  therefore,  now  is,  to  obtain  a  rule  idsi — 
4.  And  service  of  this  rule  at  the  house  of  defendant  is  good,  unless  it  appears  that  he 
is  abroad;  Str.  1044.  B.  R.  H.  271.  —  5.  If  five  rules  are  obtained  against  five  several 
defendants,  one  joint  information  cannot  be  filed  aeainst  them  on  these  rules,  though 
it  is  for  a  joint  offence.  5  Burr.  1270.^*6.  A  rule  mn,  for  a  criminal  infbnnation 
against  a  magbtrate,  will  be  granted  at  any  time  during  the  same  term  in  which  the 
fact  charged  was  committed ;  where  it  was  committed  before  the  term  in  which  the 
rule  is  applied,  for  application  must  be  made  a  sufficient  time  before  the  end  of  it  for 
the  defenosnt  to  show  cause.  7  T,  R.  so.  —  7.  A  motion  for  a  criminal  information 
agunst  a  magistrate  may  be  made  in  the  second  term  after  the  act  complained  of 
provided  that  no  assizes  have  intervened,  and  also,  that  it  be  made  caiiy  enough  to 
Enable  the  defendant  to  show  cause  in  the  same  term.  13  East,  870.  Id.  382. —  s.  la 
order  to  obtain  an  information  for  a  private  libel  charging  a  specific  offence,  the  party 
iibelled  must  deny  the  charge  upon  oath.  Dougl.  884.  Unless  he  is  abroaa  at  a 
great  distance,  or  the  chaige  is  of  criminal  language  held  in  parliament,    Dougl.  S7s. 

—  9.  On  applying  for  criminal  information  against  a  magistrate  for  (^presaoo,  the 
party  must  swear  that  he  is  innocent  of  the  offence  imputed  to  *him ;  thus,  if  fiar  a 
conviction  of  the  game  laws,  where  the  fiu:t  is  admitted,  he  roust  swear  to  hu  qualifi- 
cation, and  that  he  has  taken  out  a  certificate.  3  T.  R.  388.  —  10.  It  is  discretional 
with  the  court,  to  receive  afidavits  in  support  of  an  application  for  criminal  infor- 
mation, though  not  made  for  the  occasion,  but  in  a  collateral  proceeding.  4  T.  R.  885. 
— 11.  On  the  application  for  criminal  information,  the  court  are  as  the  grand  jury,  and 
require  the  same  evidence  that  would  warrant  a  bill ;  therefore  it  will  notbe'  sranted 
on  an  affidavit  of  what  a  third  person,  who  is  himself  forthcoming,  said.   6  T.  R.  885. 

—  18.  Affidavits  on  morion  for  leave  to  file  a  criminal  information,  mun  not  be 
entitled  in  the  cause ;  those  produced  on  showing  cause  against  the  rules,  either  mav 
or  may  not ;  all  affidavits,  after  the  rule  is  made  absolute,  must  be  entitled.  6  T.  R. 
648.— 13.  The  party  applied  for  time  to  send  to  Trinidad  for  an  affidavit  of  the 
truth  of  certain  matters  in  a  libel,  in  order  to  show  cause  against  a  rule  for  an  »»- 
formation  for  a  libel.  9  Smith,  390. 

of 
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of  it  filed  in  an  open  place  of  the  ofRce,  to  which  oU  may  resort  witli- 
out  fee. 

And  if  the  defendant  plead  to  issue,  and  the  prosecutor  do  not  at 
his  own  costs  try  it  within  a  year,  or  procure  n  nolle  prosequi^  or  a 
verdict  be  agidnst  him,  B.  R.  shall  award  the  defendant  costs,  unless 
the  judge  at  the  trial  in  open  court  certify  on  record,  that  there 
was  a  reasonable  cause  for  the  information ;  for  which  costs,  if  not  paid 
in  three  months,  the  defendant  shall  have  the  benefit  of  the  said 
recognizance. 

By  the  same  statute,  it  is  declared,  that  it  shall  extend  only  to  in- 
formations by  the  master  of  the  crown-office. 

And  this  statute  extends  to  an  information  by  tlie  coroner  for  any 
misdemeanor ;  as,  to  an  information  in  nature  of  a  quo  warranto.  R.  I 
Sal.  376.    Carth.  504. 

And  if  any  information  be  filed  before  a  recognizance  given,  the 
whole  process  upon  it  shall  be  quashed.     R.  1  Sal.  376.     Carth.  504. 

And  afler  recognizance,  the  costs  shall  be  paid,  if  the  judge 
does  not  certify,  &c.  which  shall  be  intended  of  a  certificate  entered 
upon  thepostea.     Per  Holt,  Comb.  345. 

The  court  will  not  grant  an  information  {e)  for  peijury,  where  the 
question  was  such  as  made  the  party  accuse  himsel£     1  Sal.  374. 

(A  3.)  By  a  Common  Informer. — ^Vide  Action  by  Qui  tam^ 

<§tr.  in  Action  upon  Statute,  (E  1.  2.) 

By  the  st«  18  £1.  5.  none  shall  sue  on  a  penal  statute  but  ,by  in- 
formation, or  original.     Vide  Action  upon  Statute,  (E  1,  2.) 

And  therefore,  an  action  upon  a  penal  statute  in  B.  R.  by  bill  is 
error.     R.  Cro.  El.  77. 

And  is  not  aided  by  the  st.  18  El.  14.     R.  Cro.  £1.  77. 

So,  where  a  statute  gives  a  penalty  to  the  king  and  to  him  who  will 
sue  for  it ;  if  the  king  has  not  exhibited  an  information,  any  common 
infonner  may. 

And  the  king  afterwards  cannot  restrain  him  of  a  moiety  of  the 
penalty.     Sti.  Pr.  R.  270.  ^ 

And  if  there  be  an  information  qui  tantt  &c.  though  the  attorney- 
general  enters  a  nolle  prosequi,  the  informer  may  proceed  for  his  part. 
R.  1  Leo.  119.     Cro.  El.  583. 

So>  if  the  king  pardon.     Cro.  £1.  583. 

Otherwise,  in  an  information  upon  the  st.  16  R.  2.  for  sl  praemunires 
by  the  attorney-general  and  the  informer;  for  there  the  informer  only 
sues  for  damages,  which  are  only  accessoiy  to  the  conviction.  R. 
3  Leo.  139. 

So,  if  the  informer  dies,  the  attomqr-general  may  proceed  for  th^ 
kiii^s  part.     R.  Cro.  £1.  583. 

Or,  if  he  release,  or  will  be  nonsuited.     Cro.  El.  583, 

Oi*,  if  thb  informer  lapse  his  year.     Sav.  6. 

But  by  the  St.  18  £1.  5.  The  informer  shall  exhibit  the  information 
in  person,  and  pursue  by  himself  or  attorney,  and  not  by  dq>uty. 


(e)  Where  the  peoal^  vests  in  the  crown  only,  the  attoniQr-general  must  IBe 
it.  Scr.  1234.  —  9.  If  therefore  the  suit  lapses  by  time  to  the  crown,  the  court  will  not 
grant  aa  information.  Ibid. 

So, 
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So,  by  the  same  statute,  on  an  infoimation,  the  officer  who  recdves 
it  shall  make  a  note  of  the  day,  month,  and  year  when  exhibited, 
from  which  time  it  shall  be  accounted  of  record,  and  not  before:  but 
this  extends  not  to  informations  for  maintenance,  champerty,  buying  of 
titles,  or  embracery,  or  by  a  corporation,  or  other  to  whom  a  penalty 
is  speciaUy  given,  or  by  officers  who  proceed  ex  officio^  or  for  matters 
concerning  their  offices. 

By  the  st  SI  EL  5.  an  information  shall  be  by  a  common  informer 
within  one  year  afler  the  offence,  (unless  on  the  statute  of  tillage)  or  if 
limited  by  a  statute  Co  a  shorter  time,  then  sooner.    Vide  ante,  (A  1.) 

By  the  st  81  £1.  5.  and  21  Jac.  4.  the  information  shall  lay  die 
offence  in  the  proper  county,  and  if  not  proved,  the  defendant  shall  be 
found  not  guilty  ;  and  shidl  not  be  in  the  courts  at  Westminster,  where 
the  information  may  be  before  justices  of  assise,  nisipriusj  &c.  Vide 
ante,  (A  1.)  —  Action,  (N.  10.) 

Aiid  by  the  st.  21  Jac  4.  shall  not  be  received,  till  the  informer  swear 
be  bellies  the  otknce  committed  within  a  year  in  the  same  county ; 
which  oath  shall  be  entered  on  record. 

But  the  oath  of  the  informer  need  not  appear  upon  the  informadon. 
R.  Cro.  Car.  516. 

By  the  st.  18  £1.  5.  if  the  informer  make  composition  with  the 
defendant  before  or  afler  process,  or  before  or  after  plea,  or  take  money 
of  him  without  order  of  court,  or  offend  in  suing  out  process,  or  by 
other  misdemeanour,  he  shall  be  set  in  the  pillory,  be  ever  disabled  to 
be  ah  informer,  and  forfeit  102.,  a  moie^  to  the  queen,  a  mcnety  to 
the  party  grieved;  of  which  offences  justices  of, oyer  and  terminer,  of 
assise,  and  of  the  peace  at  quarter-sessions  may  inquire,  &c. 

By  the  st  31  EL  5.  none,  for  a  misdemeanour  prohibited  to  be  an 
informer  by  order  of  court,  shall  after  be  admitted  to  inform  on  any 
penal  statute,  unless  he  be  the  parhr  grieved. 

If  an  informer  compound  an  information  at  the  quarter-sessions,  he 
shall  be  indicted  for  it,  as  an  offence  within  the  st.  18  El.  5.    Adm. 

1  Sid.  811. 

Though  the  sessions  have  not  conusance  of  the  offence  for  which  the 
information  is  exhibited.     Senib.  1  Sid.  311. 

By  the  st  18.  EL  5.  if  the  informer  delay  or  discontinue  the  suit, 
be  nonsuit,  or  have  a  verdict  against  him,  he  shall  pay  costs;. for 
which  the  defendant  may  have  a  capias  fieri  fadas^  or  elegit.  Vide 
Costs,  (A  6.) 

But  the  court  will  not  oblige  him  to  give  security  for  costs.     R. 

2  Bui.  18. 

Nor  grant  an  information,  where  an  indictment  is  found  for  the  same 
offence,  though  insufficient    2  Mod.  Ca.  187. 

(B)  JFor  tofjat  SDflfcnce0  it  lies. 

An  information  lies  {/)  by  the  common  law  for  every  crime,  which 

tends 


(/)  1.  In  granting  infonnations,  the  court  coniider, —  !•.  The  merits  of  the  p^- 
son  applying :  •—  2*.  The  dine  of  application :  —  5".  The  suspicious  state  of  the  case : 

4*.  The  consequences  of  granting  the  information,    i  Blk.  541.    Lofft.  6S,  147. 

S75.  S99*  —  S.  Nor  will  this  grant  a  criminal  information,  unless  the  inoti?e  is 
corrupt.    4  T.  R.  451.  —  5.  And  where  a  proceeding  admits  of  two  interpretations* 

they 
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tends  to  the  subversion  of  the  state :  as,  for  blasphemous  words ;  for 
religion  is  the  cement  of  society.    R.  1 .  Vent  29S.  Vide  Indictment,  (D). 

For  words  which  justify  the  murder  of  Char.  1.  in  contempt  of  W.  S. 
though  Char.  1.  was  dead  before.     3  Sal.  198. 

So  an  information  lies,  where  a  man  omits  a  thing,  which  some 
statute  commands  to  be  done,  or  does  any  thing  prohibited  by  statute. 
2  Mod.  S02. 

So,  if  by  one  clause  a  statute  prohibits  a  thing,  and  by  another 
.  clause  gives  a  penalty ;  an  information  lies  upon  the  prohibitoiy  clause. 
Per  Hale,  2  Mod.  128. 

So,  if  a  statue  makes  a  thing  criminal  which  was  lawful  before,  an 
information  lies  for  an  attempt  to  do  it :  as,  where  going  to  France 
during  a  war,  without  licence,  is  made  high  treason  by  the  st.  —  W.  3. 
ah  attempt  to  go  to  France  is  a  great  misdemeanour,  for  which  an 
information  lies.     R.  Skin.  687. 

So,  if  an  officer  neglects,  or  abuses  his  autliority. 

As,  if  a  justice  of  peace  {g)  commits  to  the  house  of  correction, 
without  proper  cause.    2  Mod.  Ca.  45.  (Ji) 

(C)  jFor  tDbat,  not 

.  But,  where  a  statute  does  not  only  make  a  prohibition,  but  also 
makes  a  nullity  in  the  act  intended  to  be  restrained,  no  information  is 
necessary:  as,  where  the  st.  18  H.  6.  11.  prohibits  asy  to  be  a  justice 
of  peace,  who  has  not  40/.  per  annum^  &c.  an  information  is  not 
necessary ;  for  the  statute  makes  an  incapacity,  and  his  office  is  void* 
2  Mod.  302. 

So,  upon  the  st.  5  &  6  Ed.  6. 16-  which  prohibits  the  sale  of  offices ; 
fcr  the  office  is  ipso  facto  void.     2  Mod.  302-  (i) 

(D)  JForm 

— ■ — 

they  will  take  the  defendant*!  explanation  of  it,  that  is,  that  his  intentions  were 
innocent ;  tecus,  where  it  admits  but  of  one.  8  T.  R.  206.  ^-  4.  And  though  they 
may  think  a  ground  is  laid,  yet,  if  under  the  circumstances  the  payment  of  Uie  pro- 
secutor's costs  appears  an  adequate, punishment,  they  will  discharge  the  rule  on  de- 
fendant's undertaking  so  to  do.    Dougl.  514. 

(g)  1.  Information  will  not  be  granted  against  justices  actine  in  sessions  unless  in 
very  flagrant  cases.  1  Blk.  432.  —  2.  Arid  to  warrant  a  criminal  information  against 
a  magistrate,  his  motive  must  have  been  corrupt  as  well  as  bis  proceeding  ifie^l. 
He  will  be  taken  to  have  acted  corruptly  where  he  has  proceeded  in  opposition 
to  another  magistrate  without  deliberating  in  the  matter.  2  T.  R.  190.  1  T.  R. 
659.  -—  3.  It  lies  against  him  for  refusing  an  ale  licence  from  corrupt  motives.  5  Burr. 
1716.  Id.  1 3 1 7.  Id.  1 5 1 8.  —  4.  So  as  well  for  granting  an  ale  licence  from  improper 
motives  as  for  refusing  one.  The  injur}'  to  the  community  may  be  greater  m  the 
former  case  than  in  the  latter.  1  T.  R.  692.  —  5.  And,  even  admitting  that  it  is  not  an 
indictable  olfence,  to  conspire  to  pervert  the  course  of  justice  bv  tendering  evidence, 
which  in  law  is  inadmissible ;  yet  it  is  criminal  in  magistrates,  after  a  vercBct  for  the 
crown  on  an  indictment  for  not  repairing  a  road,  to  conspire  to  influence  the  judg- 
ment of  the  court  in  imposing  the  fine,  by  falsely  certifying  that  the  road  is  in  re> 
pair;  since  custom  has  warranted  the  receiving  such  certificates  on  such  occasions. 
6.  TR.619. 

(k)  1.  Information  lies  for  unlawfully  conspiring  to  remove  an  unmarried  female  under 
age,  out  of  the  hands  of  her  master  to  whom  she  was  apprenticed  without  her  father's 
knowledge,  for  the  purposes  of  prsotitution.  3  Burr.  1434.  l  Bik.  140.  439.*- 
S.  So  for  disturbing  a  dissenting  congregation.  3.  Burr.  16S3. — 3.  So  for  attempting 
to  bribe  a  privy  counsellor  to  procure  a  reversionary  patent  of  an  office  grantable  by 
the  king  under  the  great  seal.  4  Burr.  2494.  — 4.  So  where  papers  have  been 
publish^  to  prejudice  a  cause.  *  Lofi^.  465. 

(t)  1.  Information  refused  against  defendants,  who,  having  collected  upwards  of 
Vou  IV.  O  o  H/.  on 
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(D)  iFonn  of  proceeDing* 

(D  1.)  Process. 

By  the  st  21  Jac.  4.  The  same  process  shall  be  an  infonnatioii)  as 
in  trespass  at  common  law. 

And  therefore,  process  lies  to  an  outlawry.     4  Inst.  172. 

Yet  upon  an  outlawry,  the  defendant  cannot  be  fined;  for  an  out- 
lawry for  a  misdemeanour  does  not  amount  to  a  conviction  for  the 
offence.    .R.  Sal.  494. 

So,  process  to  an  outlawry  is  intended  by  the  st  21  Jac  4.  in  popular 
actions,  or  informations  before  justices  of  assize,  oyer  and  teiininer» 
peace,  &c.     4  Inst  172. 

So,  upon  an  information  in  B.  R.  or  C.  B.  a  subpcena  lies.  S  Leo. 
48.     Co.  £nt  S70.     R.  1  And.  48. 

So,  upon  an  information  in  the  exchequer,  a  subpcma  lies,  and  after- 
wards an  attachment,  proclamation^  commission  of  rebellion^  and  upon 
motion  a  serjeant  at  arms,  with  the  same  costs  for  a  contempt  as  upon 
an  English  bill.     Rules  and  Orders  in  the  Exchequer,  Rule  51. 

But,  by  the  st.  18  £1.  5.,  no  process  shall  go  tiU  an  informadoD 
exhibited,  (unless  in  informations  for  champerty,  maintenance,  &c) 

And  the  clerk  shall  indorse  on  it  the  name  of  the  prosecutor,  and  the 
penal  statute,  on  pain  of  405. ;  a  moie^  to  the  queen,  a  moiety  to  the 
party. 

^d,  by  the  st»  4  &  5  W.  &  M.  18.,  all  outlawries  on  infonnatioDs, 
except  for  treason,  or  felony,  may  be  reversed  by  attorney,  and  without 
giving  bail,  unless  when  it  is  specially  ordered  by  the  court. 

By  Rules  and  Orders  in  Exchequer,  Rule  48.  In  an  information  in 
the  exchequer  upon  seizure,  &c  a  short  note  of  the  names  of  the  parties, 
the  quality  of  the  goods  seized,  and  the  day  in  which  the  informatioit 
was  exhibited,  shsJl  be  entered  in  a  book  of  the  derk  of  the  office,  to  be 
prepared  for  such  intent. 

So,  in  an  information  upon  a  penal  statute,  there  shall  be  an  entry  of 
the  names  of  the  parties,  and  the  day  of  the  information.  Rules  and 
Orders  in  the  Exchequer,  Rule  48. 

(D  2.)  The  information  ought  to  be  certain. 

* 

An  information  ought  to  be  certain:  And  therefore,  if  an  irformatioa 
upon  the  st  18  H.  6.  17.  for  selling  a  pipe  of  wine,  which  does  not 
contain  126  gallons,  without  a  defalcation  of  the  price  for  the  defect  in 
the  measure,  does  not  show  how  much  the  defect  was,  viz.  a  pint,  quart, 
&c.  it  is  not  good.     R.  2  Leo.  39.    Vide  Indictment,  (O.  1,  Spc.) 

If  an  information  against  a  ferryman  for  extortion  be^  that  he  took  so 
much  de  quibusdam  ignotis  between  such  a  day  and  sudi  a  day,  jro 
qudibet  equOy  without  showing  the  certdnty  of  what  he  carried,  and  st 
what  time,  it  is  bad.     R.  4  Mod.  102.     Sho.  389.     3  Sal.  192.  201. 

14/.  on  a  brief  for  suflferers  by  fire,  returaed  a  less  sum.  I  BIk.  445.  —  9.  So  9fBtt^ 
an  overseer  for  procuring  a  pauper  to  marry  a  patq;>er  with  child  of  a  bastard*  in  order 
to  get  the  bastard  settled  in  the  parish  where  the  husband  was  settled*  CaU.  S46. 
4  Burr.  S106.  —  3.  If  an  overseer  alter  the  poor  rate,  after  it  has  been  allowccLbat 
with  the  approbation  of  the  iustices,  and  deny  criminal  mfitives,  -the  court  wiH  no* 
grant  an  intormation  against  turn.    Dongl,  465. 
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If  an  infi)rmatioQ  for  a  fidse  indorsement  of  exdbeqiier  bills  says  fycd 
fako  indorstwit  quasi  recejdm  essent  pro  custumiSi  it  is  bad ;  for  it  does 
not  show  what  was  indorsed.     R.  1  Sal,  875. 

(D  3.)  Ought  to  alledge  the  offence  according  to  the  words 

of  the  statute,  &c. 

So  an  information  ought  to  alledge  the  offence  committed  according 
to  the  words  of  the  act,  which  are  not  supplied  by  the  words,  corUra 
Jbrmam  stahUif  as,  an  information  for  importing  goods  of  a  foreign 
growth  in  a  foreign  ship,  contra  formam  staiutiy  is  not  good,  upless  it 
say9,  that  the  goods  belong  to  the  importer;  for  then  they  are  not 
forfeited.     R.  Hard.  20. 

In  an  information  for  grubbing  up  a  wood,  without  saying,  that  it  was 
a  wood  at  the  time  of  the  statute.     R.  Hard.  105. 

If  it  be  by  way  of  recital,  quod  cum,  without  a  positire  chaxge,  it  is 
bad.     Semb.  Sho.  337. 

An  information  for  a  libel,  cujus  tenor  sequitUTj  will  be  bad,  if  it 
varies  in  a  word.    SaL  660. 

(D  4.)  How  the  information  shall  be  quashed. 

If  an  information  by  a  common  informer  be  biad,  yet  it  shall  not  be 
quashed  upon  motion ;  for  the  defendant  shall  have  costs,  if  it  be  for 
him.     1  Sid.  152.    Vide  Indictment,  (H). 

So  an  information  by  the  attorney-general  for  not  repairing  an  high- 
way, where  the  issue  is  upon  the  right  of  repairing,  shall  not  be  quashed 
upon  motion,  tilJL  it  be  tried  who  ought  to  repair.     1  Si^  140. 

Nor  any  information  by  the  attorney-general.     1  Sal.  372. 

But  an  information  by  the  attorney-general,  or  master  of  the  crown- 
office  being  ex  officio^  may  be  quashed  by  the  court  upon  motion,  if 
there  be  cause.     1  Sid.  152.  {k) 

(D  5.)  Imparlance,  and  plea. 

If  the  defendant  appears  upon  recognizance,  and  information  is  filed 
against  him,  he  may  imparl  tUl  the  next  term.  R.  Sho.  56.  1  Sal.  867. 
Oont.  3  Mod.  215. 

So,  in  every  case^  where  the  defendant  appears  upon  the  first  process, 
he  shall  have  an  imparlance  of  course.  1  Sal.  367.  To  the  next  term, 
if  the  information  lies  in  another  county  than  Middlesex.     Sal.  514. 

If  it  lies  in  Middlesex,  he  shall  have  the  whole  term  to  plead.  SaL 
514>. 

So,  in  the  exchequer  upon  an  information,  or  quo  ^warrantOy  except 
Informations  of  seizures,  it  is  sufficient  if  the  defendant,  not  being  taken 
upon  process,  pleads  in  four  days  of  the  next  term  afta*his  appearance, 
and  if  he  does  not  there  shall  be  judgment  against  him  by  nil  dicit. 
Rules  and  Orders  in  the  Exchequer,  Rule  50. 

But  where  the  defendant  appears  upon  an  attachment,  he  must  plead 
imtanter.     Per  Holt,  1  Sal.  367.     3  Mod.  215. 

And  in  the  exchequer,  if  he  be  taken  upon  process  of  contemptf  he 


(k)  The  court  will  not  give  lea^e  to  quash  an  information  by  the  attomey-generd. 
He  maj  enter  a  nolie  prosequi  and  file  another.    Doiigl.  859. 

O  o  2  shall 
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shall  plead  in  four  days  after  appeaomce.  Rules  and  Orders  m  the 
9  Exchequer,  Rule  50. 

If  he  be  outlawed  upon  an  informatioD,  and  that  be  reversed.  R. 
1  Sal.  S71.  514. 

Or  comes  into  court  upon  a  cepi  corpus:  for  then  he  was  in  contempt 
Sal.  514. 

The  defendant  to  an  mformation  may  plead  not  guilty. 

Or  he  may  plead,  a  former  information  depending  for  the  same 
cause.  Tho.  6.  Win.  Ent  537.  Hob.  128.  Mo.  864.  Vide  Acdon, 
(K  2.)  (/) 

By  the  st  21  Jac.  4.  In  any  information,  action,  &c.  on  a  penal 
statute,  the  defendant  may  plead  the  general  issue  not  guilty,  or  nH 
debet ^  and  give  the  special  matter  in  evidence. 

If  the  defendant  plead  and  give  security  to  answer  for  the  goods 
seized,  the  court  in  discretion  shdl  make  restitution,  or  not.     Hard.  97. 

(D  6.)  Replication,  &c. 

»  If  the  plaintiff  reply  to  the  plea  to  an  information  in  the  exchequer) 
the  defendant  shall  rejoin  within  four  days,  otherwise  there  shall  be  judg- 
ment against  him  by  nil  diciL  Rules  and  Orders  in  the  Exchequer, 
Rule  53. 

If  the  plaintiff  demur,  the  defendant  shall  join  within  six  days,  other- 
wise there  shall  be  judgment  against  him  by  nil  dicit.  Rules  and 
Orders  in  the  Exchequer,  Rule  52. 

(D  70  Trial,  judgment,  &c. 

By  the  St.  18  El.  5.,  no  jury  shall  be  compelled  to  appeal  at  West- 
minster on  an  issue  upon  a  penal  statute  for  an  offence  committed  SO 
miles  distant,  unless  on  the  back  of  the  distringas  it  be  noted  to  be  at 
the  request  of  the  attorney-general,  which  shall  be  for  reasonable  cause 
shown. 

Notice  of  trifd  in  London,  or  Middlesex,  shall  b$  riven  six  days  be- 
fore the  trial.     Rules  and  Orders  in  the  Exchequer,  Rule  55. 

Notice  of  trial  at  the  assizes  shall  be  given  within  six  days  afbeSr  the  end 
of  the  term.     Rules  and  Orders  in  the  Exchequer,  Rule  55. 

Judgment  shall  be  entered  upon  a  rule  ^ven,  in  four  days  after  the 
return  of  the  postea,  witliin  term,  upon  trials  in  London  or  Middlesex, 
and  in  four  days  after  a  trial  at  bar,  if  there  are  so  many  within  the  tens, 
otherwise  upon  the  last  day  of  the  term.  Rules  and  Orders  in  the 
Exchequer,  Rule  56.  ^ 

An  mformation  bein^  upon  seizure  of  goods,  the  record  of  the  judg- 
ment and  fine  upon  it  snaU  be  finished  before  the  first  day  of  the  next 
term  after  the  recovery,  to  the  intent  that  the  fine  be  transmitted  to  the 
Pipe.     Rules  and  Orders  in  the  Exchequer,  Rule  49. 

The  clerk  of  assize  ought  to  return  the  postea  afier  trial  in  an  in- 
formation, or  action  by  qui  tam^  to  the  proper  officer,  who  shall  send  a 

(/)  1.  Another  prosecution  depending  cannot  be  pleaded  in  abateinent  to  any  other 
but  qui  tarn  informadonB.  Dougl.  S40.—  s.  If  an  information  be  granted,  it  it  of 
(oune  to  stay  proceeding  in  an  action  for  the  same  cause.  S  T.  H.  198.  —  5.  A  P«*y» 
bv  applying  for  a  criminal  infofmation,  wa^es  his  right  of  action,  Kvftatever  the  rate  of 
the  motion  may  bci  unless  the  court  specifically  giye  him  leave  to  roe.  *  sT.  R.  1^^ 

note 
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note  to  the  derk  of  the  estreats  in  the  exchequer,  to  the  ikitent  that  the 
sher^  be  charged  with  the  part  of  the  penalty  due  to  the  king.  Ray  479. 

And  if  the  defisndant  does  not  appear  after  conviction  and  submit  to 
a  finci  a  caputs  pro  Jine  goes,  {m) 

If  he  be  taken  and  give  security  for  his  fine  a  supersedeas  goes. 
Crompt  Just.  213. 

Vide  more  of  Information,  in  Action,  (K  2.) — Amendment,  (2  C  2.) 
-^-Guardian,  (H  4.)— Officer,  (K  13.)— Parliament;  (L  12.)— PrsBro- 
gative,  (D  72,  8tc.)— Quo  Warranto,  (C  3.) 


INGROSSING. 

Vide  Fine,  (G  2.)— Justices  of  Peace,  (B  40,  41.) 


INHIBITION. 

Vide  Prerogative,  (D  34,  &c) 

INJUNCTION. 

/'  

Vide  Chancery,  (D  8,  &c.) 

INMATES. 

Vide  Justices  of  Peace,  (B  85.) 

IN  MITIORI  SEl^SU. 

Vide  Action  upon  the  Case  for  Defamation,  (F  16,  Sec.) 


INN-KEEPER. 

Vide  Action  upon  the  Case  for  Negligence,  (B  1,  &c.) — Justices 

of  Peace,  (B  30.) — Pleader,  (2  Q.) 


INNUENDO. 

Vide  Action  upon  the  Case  for  Defamation,  (G  lO.)- 

Indictment,  (G  4.) 


INQUEST. 

Vide  ENfiUEST- 


INQUIRY  (WRIT  OFl) 

Vide  Amendment,  (S)— Courts,  (P  14,)— Pleader,  (Z  1,  &c.) 


(m)  The  court  will  not  dispense  with  the  personal  appearance  of  the  defendant  in  an 
information  on  pronouncing  ludgiqent,  where  tKe  sentence  may  be  corporal.  3  5?J':^J^^* 

O  o  3  INQUI- 


J 
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INQUISITION. 

Vide  PoBCEABLE  Entby,  (D.  2,  15.)— Officer,  (G.  It.— K.  12.) 

Uses,  (N  16,  Stc.) 


INROLMENT. 

Vide  Bakoaih  and  Sale,  (B  5,  &c.)— Fine,  (G  S.)— Parliament, 

(G  22.)— Patent,  (E)— Popery,  (B  11.) 


mSIMUL  COMPUTAVERUNT. 

Vide  Pleader,  (2  G  11.) 


INSPECTION. 

Vide  Trial,  (B  1,  &c.) 

INSTITUTION. 

Vide  EsGLiSE,  (I). 

INSURANCE. 

Vide  Merchant,  (£  9»  10.) 

INSURRECTION. 

Vide  Viscount,  (C  2.) 

INTENDMENT. 

Vide  Pleader,  (C  25.  — S  31,  &c.) 

INTENT. 

Vide  Chancery,  (S  A  1,  &c.  —  S  Z  12.  —  4  H  7.)  —  Detise,  (N  24.) 

— Pleader,  (C  46.  58.) 


INTEREST  OF  MONEY. 

Vide  Chancery,  (S  S  1,  &c.  —  8  Y  9.) 

INTERLINEATION. 

Vide  Abatement,  (H  1.)  —  Fait,  (F  1.) 

I 

INTERLOCUTORY  ORDER. 

Vide  Chancery,  (V.) 


INTER- 


(    9&7    ) 
INTERPLEADER. 

Vide  Chancert,  (3  T.) 

INTERROGATORIES. 

Vide  Chancery,  (P  5.) 

INTESTATE. 

Vide  Administration,  (B  11.  —  H)  —  Chancery,  (3D  1,  &c.) 


INTIRE  TENANCY. 

Vide  Abatement,  (F  13.) 

INTRUSION. 

intrusion  upon  tbe  l^ing. 

Vide  PRAROGATiyE,  (D  71,  2cc) 

Sintcudion  of  SiSXarD. 

Vide  Guardian,  (H  6.) 


INVENTORY. 

Vide  Administration,  (B  7,  8.)  —  Prohibition,  (G  19.) 


JOINDER  IN  ACTION. 

Vide  Abatement,  (E  8,  &c.  —  F  4,  8cc.) — Baron  and  Feme, 
(V,  &c)  —  Chancery,  (2  M  1,  S.  — 3  V  1,  2.)  —  Parceners, 
(A  4,  5.)  ^ 

JOINT  CONTRACTOR. 

Vide  Abatement,  (E  12.  —  F  8.) 


JOINT-TENANT. 

Vide  Abatement,   (E  9.  —  F  5.)  —  Chancery,    (S  V  1,   See.)  — 
Devise,  (H  7. — N  8.)  —  Estates,  (K  1,  &c.) 


JOINTURE. 

Vide  Chancery,   (3  Z  1,  2,  3.)— Dower,   (E  1,   2.)  —  Pleader, 

(2  Y  13.) 


JOURNEYS  ACCOMPTS. 

Vide  AbatehemTj  (P). 

O  o  1  IRELAND. 
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IRELAND. 

(A)  a  Oijtttnct  realm,  infra. 

(B)  tiMhttt  {louno  &e  ^e  Iaio0  of  ^nglano. 

(B  1.)  By'  act  of  parliament  made  here.  p.  570. 
(B  2.)  By  other  laws  here.  p.  571. 

(C)  porltmnent  in  3:reImio.  p.  571. 

(D)  ^rmtt  i)g  t^t  kins  concerning  Jrelano.  p.  572. 
(£)  Creation  of  {)i£fl)op$  tbere.  p.  572. 

(F)  U^t  tbere  con^iDereD  in  iuDgnicntsi.  p.  573. 

(G)  HemeDg  in  CnglanD ;  i)s  error,  appeal,  f c.  p.  573. 

(A)  2i  ttistinct  realm. 

Ireland  is  a  realm  distinct  from  England.    4  Inst  349. 

And  therefore,  treason  committed  there  shall  be  tried  by  the  st  SS 
H.  8.  23.  made  for  the  trial  of  treason  done  out  of  the  realm.  7  Co. 
a.  Calvin.    1  And.  262. 

A  fine  and  nondaim  does  not  bar  him  who  was  in  Ireland.  PL  Com. 
868.  b. 

But  Ireland  is  part  of  the  dominion  of  England,  (n)  and  cannot  be 
severed  without  act  of  parliament  here.    Vau.  300. 

(B)  ecfiw 

(n)  1.  As  Britain  was  first  peopled  from  Gaul,  so  was  Ireland  probably  from  Britain; 
and  the  inhabitants  of  all  these  countries  seem  to  have  been  so  many  tribes  of  the 
Celtae,  who  derive  their  origin  from  an  antiquity  that  lies  far  beyond  the  records  of  any 
history  or  tradition.  The  Irish,  from  the  beginning  of  time,  had  been  buried  in  the 
most  profouitd  barbarism  and  ignorance;  and  as  they  were  never  concpered  or  even 
invaded  bv  the  Romans,  from  whom  all  the  western  world  derived  its  civility,  th^  con- 
tinued still  in  thi^  most  rude  state  of  society,  and  were  distinguished  by  those  vices 
lilone,  to  which  human  nature,  not  tamed  by  education  or  restrained  by  laws,  is  for 
ever  subject.  The  small  principalities,  into  which  they  were  divided,  exercised  per- 
petual rapine  and  violence  against  each  other:  this  uncertain  succesbion  of  thdr  prinoet 
was  a  continual  source  of  .domestic  convulsions;  the  usual  title  of  each  petty  sovereign 
was  the  murder  of  his  predecessor;  courage  and  force,  though  exercised  in  the  com- 
mission of  crimes,  were  more  honoured  than  any  pacific  virtues;  and  the  most  simple 
arts  of  life,  even  tillage  and  agriculture  were,  almost  wholly  unknown  among  them. 
They  had  felt  the  invasions  of  the  Danes,  and  the  other  Northern  tribes;  but  these 
inroads,  which  had  spread  barbarism  in  other  parts  of  Europe,  tended  rather  to  improve 
the  Irish ;  and  the  onlv  towns  which  were  to  be  found  in  the  island,  had  been  planted 
along  the  coast  by  tne  freebooters  of  Norway  and  Denmark.  The  other  inhabit- 
ants exercised  pasturage  in  the  open  country ;  sought  protection  from  any  danger  in 
their  forests  and  morasses ;  and,  being  divided  by  the  fiercest  animosities  against  each 
other,  were  still  more  intent  on  the  means  of  mutual  injury,  than  on  the  expedients 
for  common,  or  even  for  private  interest.  1  Hume,  424,  425.  —  S.  Besides  many  small 
tribes,  there  were,  in  the  age  of  Henry  the  Second,  five  principal  sovereignties  in  the 
island,  Munster,  Leinster,  Meath,  Ulster,  and  Connaught;  and  as  it  had  been  usual 
for  the  one  or  the  other  of  these  to  take  the  lead  in  their  wars,  there  was  commonly 
tome  prince,  who  teemed  for  the  time  to  act  as  monarch  of  Ireland.  Roderic 
O'Connor,  King  of  Connaught,  was  then  advanced  to  this  dignity ;  but  his  government, 
ill  obeyed  even  within  his  own  territory,  could  not  unite  the  people  in  any  measures, 
either  for  the  establishment  of  order,  or  for  ddfence  against  foreigners.  The  ambition 
of  Henry  had,  very  early  in  his  reign,  been  moved  by  the  prospect  of  these  advanti^ges, 
to  attempt  the  subjecting  of  Ireland ;  and  a  pretence  was  only  wanting  to  invade  a 
people,  who,  being  always  confined  to  their  own  island,  had  never  given  any  reason  of 
complaint  to  any  of  their  ncighboars.    For  this  purpose,  he  had  recourse  to  Rome, 

which 


A  distinct  realm.  '  569- 


which  aiftiMned  a  right  to  ditpose  of  ktogdoms  and  empires  r  and  not  foneeine  the 
dangerous  diq>utes  which  he.  was  one  day  to  maintmn  with  that  foe»  he^  helped,  for 
present  or  rather  for  an  imaginary  convenience,  to  give  sanction  to  churns  which 
were  now  become  dangerous  to  all  soveragns.    Adrian  the  Third,  who  then  filled  the 
papal  diair,  was  by  birth  an  Englishman ;  and  bang,  on  that  account,  the  more  dis- 
posed to  oblige  Henry,  he  was  easily  persuaded  to  act  as  master  of  the  world,  and  to 
make,  without  any  hazard  or  expence,  the  acquisition  of  a  great  island  to  his  spiritual 
jurisdiction.    The  Irish  had,  by  precedent  missions  from  the  Britains,been  imperfectly 
converted  to  Christianity ;  and,  what  the  Pope  regarded  as  the  surest  mark  of  their 
imperfect  convtrnon,  tbe^  followed  the  doctrines  of  their  first  teachers,  and  had  never 
acknowledzed  any  subjection  to  the  see  of  Rome.    Adrian,  therefore,  in  the  year  1 156, 
issued  a  bull  in  favour  of  Henry;  in  which,  after  premising  that  this  prince  had  ever 
shown  an  anxious  care  to  enlarge  the  church  of  God  on  earth,  and  to  increase  the 
number  of  his  saints  and  elect  in  heaven,  he  represents  his  design  of  subduing  Ireland 
as  derived  from  the  same  pious  motives:  he  considers  his  care  of  previously  applying 
for  the  apostolic  sanction  as  a  sure  earnest  of  success  and  victory;  ana  baring  established 
it  ^  a  point  incontestible,  that  all  Christian  kingdoms  belong  to  the  patrimony  of  St. 
Peter,  ne  acknowledges  it  to  be  his  own  duty  to  sow  among  them  the  seeds  of  the 
Gospel,  which  might  in  the  last  day  sanctify  to  their  eternal  salvation :  he  expects  the 
king  to  invade  reland,  in  order  to  extirpate  the  vice  and  wickedness  of  the  natives,  and 
oblige  them  to  pay  yearly,  from  everv  house,  a  penny  to  the  see  of  Rome:  be  gives 
him  entire  right  and  authority  over  the  island ;  commands  all  the  inhabitaiits  to  obey 
him  as  their  sovereign,  and  invests  with  full  power  all  such  godly  instruments  as  he 
should  think  proper  to  employ  in  an  enterprise,  thus  calculated  for  the  glory  of  God 
and  the  salvation  of  the  souls  of  men.    Henry,  though  armed  with  this  authority,  did 
not  immediately  put  his  design  in  execution ;  but,  being  detained  by  more  interestina; 
buaness  on  the  continent,  waited  for  a  favourable  opportunity  of  invading  Ireland. 
1  Hume,  4S5,  426,  427.  —  3.  Dermot  Macmorrogh,    King  of  Leinster,   had,   by  his 
Ucentious  tyranny,  rendered  himself  odious  to  his  subjects,  who  sazed  with  alacrity 
the  first  occasion  that  offered  of  throwing  off  the  yoke,  which  was  become  grievous 
and  oppressive  to  them.    This  prince  had  formed  a  design  on  Dovergilda,  wife  of 
Ororic,  prince  of  Breffny;  and,  taking  advantage  of  her  husband's  absence,  who,  being 
obliged  to  visit  a  distant  part  of  his  territory,  had  left  hb  wife  secure  as  he  thought 
in  an  island  surrounded  by  a  bog,  he  suddenly  invaded  the  place  and  carried  off  the 
princess.    This  exploit,  though  usual  among  the  Irish,  andrather  deemed  a  proof  of 
gallantry  and  spirit,  provoked  the  resentment  of  the  husband;  who,  harinff  collected 
forces,  and  being  strengthened  by  the  alliance  of  Roderic,  king  of  Connau^nt,  invaded 
the  dominions  of  Dermot,  and  expelled  him  his  kingdom.    The  exiled  pnnoe'had  re- 
course to  Henry,  who  was  at  this  time  in  Guienne,  craved  his  assistance  in  restoring 
him  to  his  sovereiienty,  and  offered,  on  that  event,  to  hold  his  kingdom  in  vassalage 
under  the  crown  of  Bngland.  Henry,  whose  views  were  already  turnra  towards  makine 
acquisitions  in  Ireland,  readily  accepted  the  oflfer ;  but  being  at  that  time  embanassed 
by  the  rebellions  of  his  French  subiects,  as  well  as  by  his  disputes  with  the  See  of  Rome, 
Jie  declined  for  the  present  embaraing  in  the  enterprize,  and  gave  Dermot  no  further 
assistance  than  letters  patent,  by  which  he  empowered  all  his  subjects  to  aid  the  Irish 

Srince  in  the  recovery  of  his  dominions.  Dermot,  supported  by  this  authority,  came  to 
iristol ;  and  after  endeavouring,  though  for  some  time  in  vain,  to  engage  adventurers 
in  the  enterprize,  he  at  last  formed  a  treaty  with  Richard,  surnamed  Strong  Bow,  Earl 
of  Strigul.'  This  nobleman,  who  was  of  the  illustrious  house  of  Clare,  had  impaired 
his  fortune  by  expensive  pleasures ;  and  being  readv  for  any  desperate  undertaking,  he 
promised  assistance  to  Dermot,  on  condition  that  ne  should  espouse  Eva,  daughter  of 
that  prince,  and  be  declared  heir  to  all  his  dominions.  While  Richard  was  assembling 
his  succours,  Dermot  went  into  Wales;  and  meeting  with  Robert  Fitz-Stephens, 
constable  of  Abertivi,  and  Maurice  Fitz-Gerald;  he  also  engaged  them  in  his  service, 
and  obtained  their  promise  of  invading  Ireland.  Being  now  assured  of  succour,  he  re- 
turned private! v  to  his  own  state ;  and  lurking  in  the  monastery  of  Fernes,  which  he 
had  founded,  (for  this  ruffian  was  also  a  founder  of  monasteries,)  he  prepared  every 
thing  for  the  reception  of  his  English  allies,  l  Hume,  4S7,  428.  —  4.  The  troops  of 
Fitz*Stephens  were  first  ready.  That  gentleman  landed  in  Ireland  with  thirty  knights, 
sixty  es(]uires,  and  three  hundred  archers ;  but  this  small  body,  being  brave  men,  not 
unacquainted  with  discipline,  and  completely  armed,  a  thing  almost  unknown  in  Ire- 
land, struck  a  great  terror  into  the  barbarous  inhabitants,  and  seemed  to  menace  them 
with  some  signal  revolution.  The  conjunction  of  Maurice  de  Penderasst,  who,  about 
the  same  time,  brought  over  ten  knights  aAd  sixty  archers,  enabled  Fitz-Stephens  to 
attempt  the  siege  of  Wexford,  a  town  inhabited  by  the  Danes  ;  and,  after  gaining  an 
advantage,  he  made  himself  master  of  the  place.    Soon  after^  Fitz-Gerald  arrived  with 

ten 
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(B)  mbm  t)ounD  bg  tbt  la\x>0  of  (Bnslemit. 

(B  1.)  By  act  of  parliament  made  here* 

The  subjects  of  Ireland  are  bound  by  (o)  the  express  words  of  Ae 
parliament  here:  as,  if  a  statute  speaks  of  Ireland  in  express  words. 
4  InsL  S50.  Adm.  7  Co.  22.  b.  Calvin.  Vau.  29S.  per.  Ch.  Just 
and  not  denied  by  the  other  justices.  1  H.  7.  S.  a.  R.  1.  And.  26S. 
1  Rol.  17.  Vide  post,  (B  2.) 

So  statutes  made  here  have  been  sent  to  be  inrolled  in  Ireland. 
4  Inst  S51. 

So  a  person  in  Ireland  may  be  naturalized  by  the  parliament  here. 
Vau.  SOO. 

And,  being  conquered,  it  is  subject  to  the  parliament  of  England. 
Vau.  SOl. 

So  the  parliament  of  England  has  power  of  judicature  for  all  things 
done  in  Ireland :  and  therefore,  shall  try  apeer  of  England  for  treason 
committed  there.    Dy.  360.  b.  in  marg. 

Though  he  be  also  a  peer  there ;  for  being  a  peer  of  England  he 
cannot  be  tried  in  Ireland.    Dy.  360.  in  marg. 

ten  koighti,  thirty  etouiresy  and  a  hundred  archerf,  and  being  joined  by  the  former 
adTentufcn,  oompotea  a  force  which  nothing  in  Ireland  was  able  to  withstand.  Roderic, 
the  chief  monarch  of  the  island,  was  foiled  in  different  actions;  the  prince  of  Ossory 
was  obliged  to  submit  and  give  hostages  for  his  peaceable  behaviour;  and  Dennot» 
not  content  with  being  restored  to  his  km^m  of  Leinster,  prmected  die  dethroning 
of  Roderic,  and  aspured  to  the  sole  domimon  over  the  Irish.    I  Hume,  4SS9  4519.—  5. 
In  prosecution  of  tnese  views,  he  sent  over  a  messenfer  to  the  Earl  of  Stngnl,  challeiw- 
ing  the  performance  of  his  proniise»  and  dimlaying  the  mighty  advantages  wldch  n^gnt 
now  be  reaped  by  a  reinforcement  of  warlike  troops  from  England.    Richard,  not 
satisfied  witn  the  general  allowance  given  b^  Henry  to  ell  his  subjects,  went  to  diat 
prince  then  in  Normandy,  and  bavins  obtamed  a  cold  or  ambiguous  permisiion,  pre* 
pared  himself  foa  the  execution  of  his  designs.    He  first  sent  over  Raymond,  one  or  his 
lednue,  with  ten  knights  and  seventy  archers,  who,  landing  near  Waterfoid,  defeated 
a  body  of  diree  thousand  Irish,  that  had  ventured  to  attack  him ;  and  as  Richard  hbn* 
self,  who  brought  over  two  hundred  horse,  and  a  body  of  archers,  joined,  a  few  days 
after,  the  victorious  English,  they  made  themselves  masters  of  Waterford,  and  pn>> 
ceeded  to  Dublin,  which  was  taken  by  assault.    Roderic,  in  revenge,  cut  tit  the  head 
of  Dermot*s  natural  son,  who  had  been  left  as  a  hostage  in  his  hands;  and  Richard, 
^marrying  Eva,  became  soon  after,  bv  the  death  of  Dermot,  master  of  the  kingdom  of 
Leinster,  and  prepared  to  extend  bis  authority  over  all  Ireland.    Roderic,  and  the 
other  Irish  pnnces  were  akrmed  at  the  danger;  and  combining  together,  besieged 
Dublin  "^th  an  army  of  thirty  thousand  men :  but  Earl  Richard  made  a  sudden  sally 
at  the  head  of  ninety  knights  with  their  followers,  put  this  numerous  army  to  tout, 
chased  them  off  the  field,  and  pursued  them  with  great  slaughter.    None  in  Irdand 
now  dared  to  oppose  themselves  to  the  English.  1  Hume,  4S9, 450. — 6.  Henry,  jealous 
of  the  progress  made  by  his  own  subjects,  sent  orders  to  recall  all  the  English,  and  he 
jnade  preparations  to  attack  Irehtnd  m  person ;  but  Richard  and  the  other  adventuren, 
found  means  to  appease  him,  by  making  him  the  most  humble  submissions,  and  oller- 
ing  to  hold  all  their  acquisitions  in  vassalage  to  his  crown.    That  monarch  landed  in 
Ireland  at  the  head  of  five  hundred  kni^ts,  besides  other  soldiers.  He  found  the  Irish 
so  dispirited  by  their  late  misfortunes,  that  in  a  progress  which  he  made  through  the 
island,  he  had  no  o^er  occupation  than  to  receive  the  homages  of  his  new  subjects. 
He  left  most  of  the  Irish  diiemans  or  princes  in  possession  of  their  ancient  territories; 
bestowed  some  lands  on  the  English  adventurers ;  gave  Earl  Richard  the  commissioD 
of  seneschal  of  Ireland ;  and,  after  a  stay  of  a  few  months,  returned  in  triumph  to 
England.  By  these  trivial  exploits  scarcely  worth  relating,  exc^t  for  the  importance  of 
the  consequences,  was  Ireland  subdued,  and  annexed  to  the  English  crown.  1  Hume,4^a 
(o)  By  98  Geo.  9.  c.  S3,  and  33  Geo,  9,  c.  58.  all  legislative  and  judicial  authority 
over  Ireland  was  abolished. 

(R20 
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(B  2,)  By  other  laws  here. 

H.  2.  command^  upon  request  of  the  Irish,  that  his  laws  in  England 
should  be  of  foroe  there.     4  Inst.  349. 

5.  Ed.  1.  the  same  command.     Ry.  F.  2  vol.  78. 

So  H.  3.  sent  tbither  the  charter  of  King  John  and  commanded. 
quod  leges  illas  teneant  et  obsetveni,  4  Inst.  350.  7  Co.  28.  a*  2  BuL 
163.     1  RoL  17. 

And,  anno  30  H.  3.,  reciting  quod  tempore  Johannis  prooisum  Juit^ 
quod  omnes  leges  et  consuetudines  in  Jnglid  teneantur  in  Hibemid  et 
eadem  terra  eudem  l^ibus  subjaceat,  the  king  grants,  quod  omnia  brema 
qUiBCummt  in  AngUd  similiter  currant  in  Hibernid.  4  Inst  850.  Yau. 
294,  296.     Pal.  458. 

By  the  st.  10.  H.  7*  22.  in  Irdand,  all  statutes  late  made  in  England 
ceming  the  common  weal  of  the  same  shall  be  used,  &c.  in  Ireland  in 
all  points  according  to  the  tenor  of  the  same.     4  Inst.  351. 

And  therefore,  ful  statutes  made  in  England  before  10  H.  7*  are  of 
force  in  Ireland.     12  Co.  Ill,  112.     4  Inst  351.(p) 

So  the  king,  by  patent  under  the  great  seal  of  England,  may  con- 
firm the  presentee  of  a  church  in  Ireland.     Pal.  459. 

Or  make  a  dispensation  to  a  bishop  in  Ireland,  to  hold  a  church 
in  England  m  commendam.    R.  Pal.  458. 

So  a  scire  Jacias  in  chancery  in  England  to  repeal  a  patent  under 
the  great  seal  of  Ireland,  is  good.     Pal.  459. 

But  statutes  made  in  England  since  10  H.  7.  22.  are  not  of  force 
in  Ireland,  except  where  they  totend  to  Irdand  by  express  words. 
12  Co.  112.     4  Inst  351. 

And  therefore,  the  statutes  of  jeofidk  do  not  extend  to  Ireland,  fiur- 
ther  than  the  statutes  there  made  warrant  the  amendment.    2  R61.  168. 

(C)  IParliainent  in  3[i^eIanD« 

In  the  time  of  (9)  H.  2.  the  treadse  de  modo  tenendi  parliamentum 
was  transmitted  by  the  king  in  a  roU  to  Ireland,  for  holding  a  par- 
liament there.    4  Inst  12. 

And  in  the  time  of  Kling  John  a  parliament  was  held  there. 
4  Inst  349. 

Anno,  17  Ed.  3.,  the  parliaments  in  Ireland  were  regulated  accord- 
ing to  the  institution  of  parliaments  here,  and  for  the  same  end. 
4  Inst  350,  351. 

By  Poinings'  act  10  H.  7.  4.  No  parliament  shall  be  held  in  Ireland, 
but  on  the  lunges  lieutenant  and  council  there  certifying,  under  the 
igrreat  seal  of  Ireland,  the  causes  for  it,  and  the  acts  to  be  passed,  and 
that  such  are  expedient,  and  the  king's  licence  and  summons  for  a  par- 
liament thereon.    Vide  4  Inst  352.     12  Co.  110. 

And,  by  the  St  3  &  4  Ph.  &  M.  4.,  this  may  be,  on  certificate  by 
the  lord  deputy,  justices,  or  other  chief  governor.  When  the  causes 
and  acts  sect  be  approved  as  sent,  or  with  any  alterations.  And  the 
parliament  there  holden  may  pass  the  acts  so  sent,  or  any  other  that 
during  the  parliament  shall  be  sent  thence,  and  approved  here,  and 
transmitted  thither  firom  hence  under  the  great  seal  of  England.  (Vide 
12  Co.  110.) 

And  therefore,  previous  to  a  parliament  in  Ireland,  the  lieutenant,  or 

ip)  This  it  Poyningfs  statute. 

{q)  See  Mr.  Gabbett's  intn^duction  io  bis  Abridgement. 
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other  chief  ffoveroor  and  council  in  Ireland,  ought  to  certify  to  die 
king^  under  the  great  seal  of  Ireland,  the  causes  for  the  parliament,  and 
the  acts  to  be  passed  there.     R.  12  Co.  110,  111.    2  Rush.  20. 

And  these  acts  ought  to  be  afBrmed  or  altered,  and  transmitted  under 
thegreat  seal  of  England.     R.  12  Co.  111.    Jon.  189.    2  Rush.  20. 

llien  there  ought  to  be  a  licence  under  the  great  seal,  and  a  sum- 
mons for  the  parliament  there.     R.  12  Co.  111.    2  Rush.  20. 

The  causes  and  acts  transmitted  under  the  great  seal  of  Ireland, 
ought  to  be  kept  in  the  chancery  here.     12  Co.  111. 

If  the  acts  transmitted  are  affirmed  without  alteration,  they  ought 
to  be  remitted  after  iurolment  in  chancery,  under  the  great  seal  of 
England.     12  Co.  111. 

So,  if  they  are  altered,  the  alteration  need  not  be  made  in  the 
transcript  from  Ireland,  which  remains  here;  but  the  ^t  altered  shall 
be  inroUed  in  chancery,  and  remitted  under  die  great  seal  of  England. 
12  Co.  Ml. 

So,  after  a  parliament  begun  there,  any  acts  may  be  transmitted 
from  Ireland,  and  being  approved  or  altered,  remitted  in  the  same 
manner  under  the  great  seal  of  England.     12  Co.  111. 

And  therefore,  it  the  lieutenant  summon  a  parliament  of  himself^ 
without  licence  under  the  great  seal,  upon  a  certificate  under  the  great 
seal  of  Ireland,  though  he  has  authority  by  his  commission  to  do  it,  all 
proceedings  upon  it  are  void.     ^  Rusk.  20. 

The  parliament  in  Ireland,  try  a  peer  of  Ireland  for  hi^  treason  or 
felony  committed  there,  by  his  peers.     Dy.  360.  b. 

And  he  shall  not  be  tried  by  the  st.  26  H.  S.  IS.  32  H.  8.  4. 
35  H.  8.  2.  or  5  Ed.  6.  11.  for  he  cannot  be  tried  by  a  jury,  nor  here 
by  his  peers.    R.  Dy»  360.  b. 

(D)  (3tant  Ijg  tbe  &ing  concerning  31trtanD* 

So  the  kin^  by  a  grant  to  a  borough  in  Ireland,  may  enable  them 
to  elect  members  of  parliamait  there. 

And  a  grant  to  a  part  of  a  corporation  to  elect,  vests  the  interest  in 
the  whole  corporation.    Hob.  14. 

So  he  may  make  the  grant  to  a  borough  not  corporate.     R.  Hob.  15. 

(E)  (JLttation  of  bi^opi  tbere. 

So  the  king  by  letters  patent  creates  a  bishop  there.  2  RoL  130. 
Vide  Ecclesiastical  Persons,  (C  2.) 

And  a  patent  to  an  archbishop  to  a  consecration,  by  which  it  is  said, 
eligimus,  creamus,  Sfc.  A.  episcapum  <&  B.  is  sufficient,  though  it  is 
not  directed  to  A.  himself.     R.  2  ReL  101.  130. 

And  if  the  king  writes  to  the  lieutenant  and  three  others  there,  to 
take  order  that  A.  be  made  a  bishop,  and  three  of  them  are  removed 
before  the  coming  of  the  letter,  and  die  other  makes  such  a  patent; 
it  is  sufficient:  for  the  king^s  letter  is  only  directory  to  his  coun<^ 
there.    R.  2  Rol.  101.  ISO. 

So  the  king  may  make  a  bishop  of  Ireland  by  patent  under  the 
fireat  seal  of  England,  as  well  as  under  the  great  seal  of  Ireland. 
PaL  459. 

^  But  if  a  bishop  be  named  and  invested  and  installed  to  the  bishop* 
rick,  the  former  bishop  being  alive  and  not  deprived,  his  nomination 
and  investiture  is  void.     R.  2  Rol.  131. 

And 
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And  though  the  fonner  bishop  afterwards  die,  the  second  bishop  is 
not  made  lawtiil  bishop.     R.  2  Rol.  131. 

(F)  5l0age  tbere  considcreD  in  )uDgment0. 

Consideration  shall  be  had  of  the  usage  there,  in  .the  examination 
of  judgments  in  Ireland :  and  therefore,  if  a  venire  be  directed  to  the 
sheriff  of  a  foreign  coun^  for  trial  in  an  ejectment  there,  without 
any  cause  alleged,  it  shall  be  good,  being  certified  to  be  the  usual 
course  there.     R.  2  Rol.  166. 

So  an  ejectment  lies  of  so  many  acres  of  mountain,  if  it  be  land 
known  there.     Semb.  2  RoL  166. 

(G)  i^emeDg  in  CnglanD^ 

By  Error,  in  Appeal,  &c. 

A  writ  of  error  lies  in  B.  R.  in  England,  upon  a  judgment  given  in 
B.  R.  in  Ireland.  Cto.  Car.  511.  2  Bui.  16S.  1  Rol.  17.  Carth* 
460.    Vide  Pleader,  (8  B  3.) 

And  if  the  judgment  be  reversed,  a  writ  shall  be  directed  to  the 
chief  justice  there^  to  award  execution.     R.  Cro.  Car.  512. 

So  an  appeal  lies  to  the  delegates  in  England,  upon  a  sentence  given 
by  the  ecclesiastical  court  in  Ireland.    Cro.  Car.  264. 

So  an  appeal  to  the  parliament  of  England,  upon  a  judgment  in 
Ireland  affirmed  by  the  parliament  of  Ireland  lies,  diough  B.  K.  cannot 
correct  it,  as  it  seems.     1  Sho.  559.     Vide  Pleader,  (8  B  6.) 

So  an  appeal  lies  to  the  house  of  peers  in  EngUmd,  upon  a  decree 
in  chancery  in  Ireland,  and  not  to  the  parliament  there.  Ca.  Pari.  8S. 
Vide  Parliament,  (L  7.) 

So  remedy  lies  in  the  chancery  in  England,  for  a  breach  of  trust, 
&c  touching  lands  in  Ireland.  1  Ver.  419*  Vide  Chancery,  (8  X 
—  4W.  270      \ 

So  an  action  lies  here  upon  a  personal  contract  touching  lands  in 
Ireland :  as,  upon  an  obligation,  or  covenant  to  grant  a  rent  out  of 
land  in  Ireland.     1  Ver.  419. 

So,  upon  a  contract  made  there:  as,  upon  an  obligation,  or 
covenant  given  in  Ireland.     1  Ver.  419. 

So  a  scire  facias  lies  in  the  chancery  here,  for  repealing  a  patent  in 
Ireland.     1  Ver.  4 19. 

So  the  judges  in  England  are  the  proper  expositors  of  laws  made 
in  Ireland.     R.  1  Ver.  421, 422.     1  And.  102,  108. 

[  (H)  Uxdtm  Of  CnglanD  and  3[rilanir0 

[Vide  St  89  &  40  Geo.  8.  c.  67.] 


ISLANDS. 

Vide  Navigation,  (F  U  &c) 


ISSUE. 

\ndc  Amehdbibnt,  (0  —  Z)  —  Appeal,  (G  13.) — Droit,  (C  5.)  — 
FtEAPSR,  (E  \Sy  14.  —  R  1,  tec -^S  26.  89.  49.) 

JUDGE. 
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JUDGE. 

Vide  CoFYHOLD,  (R  S.)  —  Couimr,  (C  2.)  —  Courts,   (B  4.  —  C  2. 
—  E  1.  — P  16.)  —  Heresy,  (B  ♦,  S.)  —  Justiceb,  (I  1,  &c.) 

3fuDge  onD  l^artg. 

Vide  Franchises,  (D  9.)  —  Justices,  (I  S.) 


JUDGMENT. 


Vide  Abatement,  (I  14,  15.  S6.)  —  Accomft,  (E  15.)  —  Amendmint, 
(R).  —  Annuity,  (G).  —  Appeal,  (G  15.)  —  Assize,  (B  26.) — At- 
TACHifENT,  (G).  —  Attaint,  (C  6.)  —  Audita  querela,  (E  7.)  — 
Bail,  (R  10.)  — Chancery,  (8  W.)  —  Ck)URT8,  (P  13.)  — Dew, 
(A  2.)  —  Droit,  {C  6.)  —  Error,  (C).  —  Fine,  (H  7.)  — 
Indictment,  (N).  —  Information,  rD  7.)  —  Ireland,  (F).— 
Justices,  (X  1,  2,  S.)  —  Justices  of  Peace,  (B  106.)  —  D  15.) 

—  Parliament,  (L  5.  40,  ic.)  —  Patent,  (F  8.)  —  Pleader,  (E 
42.  — M  1,  &c  — S  44. —Y  1,  &c  — Z  6.  — 2D  15,  16.— 
2  E  5.-2  S  18.  — 2  V  17.  — 2  W  12,  18.  15.  86,  &c  51.— 
2  X  12.  — 2  Y  19.  — 2  Z  4.-8  A  7.  — 8  B7.  20.  — 8D.— 
S  F  4.— 8  I  11.— 8  K  29.— 8  L  8,&c.  18.  — 8  N  5.  — 8  0  22.) 

—  Prerogative,  (D  77.  90.)  —  Quo  Warranto,  (C  5,  6.)  —  Ri- 
cEiPT,  (B  4.)  —  Voucher,  (G). 


JUDICATURK 

Vide  Courts.  —  Parliament,  (L  1,  Jfcc.) 

JUDICIAL  PROCESS. 

Vide  Process,  (D  9.  —  E  4,  &c.) 

JURE  CORONiE. 

Vide  Franchises,  (G  1.) —  Prjerogatite,  (D  68,  64.) 


JURE  PATRONATUS. 

Vide  EsGLiSE,  (K  1,  &c) 


JURISDICTION. 

Vide  Abatement,  (D  1,  &&)  —  Admiralty,  (E  1,  &c.  —  F  1,  &c.) 

—  Assize,  (B  24.)  Chancery,  (C  1,  2.  —  I  1.  —  8  X.  —  4  W  27.) 

—  Convocation,  (D).  —  Copyhold,  (R  18,  &c)  —  County,  (C  5, 
&€•  —  Courts,  per  totum.  —  Franchises,  (D  9.  —  E  2.)  —  Jus- 
tices. —  Justices  of  peace.  —  Leet,  (L  1,  &c)  —  London,  (B). 

—  Officer,  (G  5.)  —  Parliament,  (L  48.)  —  PRiERooATivE,  (D 

9,  tee.  28,  &c.)  —  PaoHiBiTibN,  (F  1 1 .  —  G  I,  &c)  —  SxirsBS,  (D). 

*- ViscxiuNT,  (C  1,  &c}  — Uses,  (N  14»  &a} 

JURIS 
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JURIS  UTRUM. 

Vide  QuARE  Impedit,  (E). 

JURY. 

Vide  ABfSHBBfENT,  (H 1,  &c.  —  Z.)  —  Ancient  Demesne,  (F  1.)  — 
Attaint.  —  Chaixenoe,  (A  1,  &c)  —  Damages,  (E  1,  &c.)  —  En- 
quest,  per  totum.  —  Justices  of  Peace,  (D  8.)  —  London, 
(L  fi.)  —  Plsaosb,  (S  46.)  —  Sewebs,  (C  S.  6.)  —  Tbial. 


JUSTICE  -  SEAT. 

Vide  Chase,  (R  1.) 

JUSTICES. 


(A)  C^e  fountain  Of  jun00iction.  p.  578. 

(B)  3[u0ticed  cannot  mafie  a  Deputy,  p.  578. 

(C)  3fufiitice0,  boto  createD. 

(C  1.)  By  writ,  &c.  p.  579. 
(C  S.)  By  commission,  p.  579* 

(D)  3[g>receDence  of  ju0tice0,  p.  579. 

(E)  3[u0tice0  in  egre. 

(E  1.)  How  constituted,  p.  579. 
(E  2.)  Their  authority,  p.  580. 
(E  3.)  And  court,  p.  £80. 

(F)  3[u0tice0  in  egre  of  tbe  fijre0t.  p.  580. 

(G)  3[u0ttce0  of  o^ec  anD  terminer* 

(G  1)  How  Appointed,  p.  581. 
(G  «.)  Who  shall  be.  p.  581. 
(G  3.)  In  what  cases,  p.  582. 
(G  4.)  Their  authority,  p.  58«. 

(H)  3lu0tice0  Of  gaoMieUDere.  p.  583. 
(I)  Cbe  Dutg  of  )uDge0. 

(1 1.)  They  ought  to  do  justice  according  to  law. 

p.  583. 
CI  2.)  Ought  to  do  it  without  delay,  p.  584. 
(1 3.)  Shall  not  be  judge  and  party,  p.  584. 

(K)  l^igt  trea0oii ;  tobat  0baU  be. 

(K  1.)  What  shall  be  a  compassing,  p.  584. 
(K  2.)  Who  shall  be  king,  &c  p.  590. 

(K  3.) 
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(K  3.)  If  he  violate  the  king's  companion,  his  eldest 
daughter  unmarried,  or  the  wife  of  his 
eldest  son.  p.  591. 

(K  4.)  If  he  levy  war.  p.  59«. 

(K  5.)  Or  adhere  to  the  enemy,  p.  594. 
•  (K  6.)  If  he  counterfeit  the  great,  or  privy  seal 

p.  595. 

(K  70  Or  money,  p.  596. 

(K  8.)  If  he  kill  the  chancellor,,  treasurer,  or  king's 
justices,  during  their  offices,  p.  597* 

(K  90  To  maintain  the  authority  of  the  pope*  p.  598. 

(L)  Petit  treason ;  tobat. 

(L  1.)  To  kill  a  master,  p.  598. 
(L2.)  Husband,  p.  599* 
(L  3.)  Prelate,  p.  599. 

(M)  JFelong;  bomiciDe* 

(M  1.)  By  whom  committed,  p.  599* 

(M  2.)  Whose  death  shall  be  murder,  p.  600. 

(M  3.)  Felo  de  se.  p.  601. 

(M  4.)  What  manner  of  death,  p.  601. 

(M  5.)  Express  malice,  p.  602. 

( M  6.)  Though  it  does  not  extend  to  the  life.  p.  60S. 

(M  70  Though  against  a  stranger,  p.  602. 

(M  8.)  Aiding  one  who  has  malice,  p.  602. 

(M  9.)  If  a  man  kill  without  just  provocation,  p. 602. 

(M  10.)  Unlawful  act.  p.  603. 

(M  11.)  Act  apparently  mischievous,  p.  603. 

(M  12.)  Killing  an  officer,  p.  604. 

(M  13.)  Officer  exceeding  his  jurisdiction,  p.  604. 

(M  14.)  Homicide  upon  the  st.  1  Jac.  8.  p.  604. 

(M  15.)  If*  one  kill  upon  a  reasonable  provocation. 

p.  605. 
(M  16.")  Upon  a  sudden  quarrel,  p.  605. 
(M  17.)  Upon  an  unjustifiable  act  p.  606. 
(M  18.)  Se  defendendo.  p.  606. 
(M  190  By  chance-medley,  p.  606. 
(M  20.)  Justifiable,  p.  607. 

(N)  ^ispriiStom 

TNl.)  Of  treason,  p.607. 

(N2.)  Of  felony.  p.608. 

(N  3.)  Other  misprisons,  p.  608. 

(O)  iFelong  to  gooD0. 

(O  1.)  A  violent  taking,  p.  609* 
(O  2.)  From  the  person,  p.  610. 
(O  3.)  Any  value,  p.  610. 

^  *^  (0  4.) 
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(0  4.)  Larceny;  what.  p. 6II. 
•  (O  5.)  Who  may  commit  it.  p.  611* 
(O  6.)  What  is  a  felonious  taking,  p.  6II. 
(O  70  What  goods,  p.  613. 
(O  8.)  What  value,  p.  615. 

(P)  J?elong  to  tbe  bsibitation* 

(P  1.)  Arson,  p.  615. 

(P2.)  Burglary;  if  one  in  the  night,  p.  616. 
.  (P3.)  Breaks.  p.6l6. 
(P4.)  AiicL  enters,  p.  61 7. 
(P  5.)  A  mansion-house,  p.  618. 
(P  6.)  With  a  felonious  intent,  p.  6^. 

(Q)  QBreaiiin^  of  pd0on.  p.  620. 

(R)  He0cue  of  a  prisoner,  ant  edcape.  pi  620. 

(S)  JFelong  Ijg  0tatute0/ 

(S  1.)  Duress,  p.  621. 

(S  2.)  Rape.  p.  621. 

(S  3.)  Forcible  marriage  of  a  woman  contrary  to 

3  H.  7.  2.  p.  622. 
(S  4.)  Buggery,  p.  622. 
(S  5.)  Poligamy.  p.  622. 
(S  6.)  Malicious  mayhen\.  p.  623. 
(S7.)  Felonious  hunting,  &c.  p.623. 
(S  8.)  Soldiers  departing  without  licence,  p.  624. 
(S  9.)  Egyptians,    rogues,    wandering  soldiers,    &c. 

p.  624. 
(S  10.)  Exportation  of  sheep,  p.  624. 
(S  11.)  Refusing  abjuration,  &c.  p.  625. 
(S  12.)  Embezzlement  of  stores,  p.  626. 
(S  13.)  Witchcraft,  p.  626. 
(S  14.)  For  felony  by  later  statutes,  see  p.  627.  to  633. 

(T)  acce00org. 

(T  1.)  Before  the  fact,  who  shall  be.  p.  634. 
(T  2.)  After  the  fact,  who  shall  be.  p.  635. 
(T  3.)  How  arraigned  and  tried,  p.  636. 

(V)  approtjcn 

(V  1.)  Who  shall  be.  p.  637- 
(V  2.)  Who  not.  p.  637. 
Vol.  IV.  P  p  (V3.) 
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(V  S.)  Proceeding  upon  an  approvement.  |>.  6S8. 
(V  4.)  Proceeding  against  the  appellee,  p.  638. 

(W  1.)  Crial,  per  pared,  p.  638. 

(W  2.)  How  the  prisoner  shall  be  arraigned,  p.  638. 

(W  3.)  How  he  shall  plead,  p.  639. 

(W  4.)  How  the  evidence  shall  be  given,  p.  639. 

(X)  3[uDgment. 

(X  1.)  In  high  treason,  p.  641. 

(X,  20  Judgment  if  a  man  stand  mute.  p.  641 . 

(X  3.)  Judgment,  in  felony,  p.  642. 

(Y)  €im^^ 

(Y  1.)  When  allowed,  p.  643. 
<Y  2.)  When  not.  p.  64d. 
.  (Y  3.)  In  high  treason,  p.  644. 
Y  4.)  In  petit  treason,  p.  644. 
^Y  5.)  In  murder,  p.  645. 
( Y  6.)  In  arson,  p.  645. 
(Y  70  In  burglary,  p.  645. 
( Y  8.)  In  robbery,  p.  645. 
{Y  9.)  In  larceny  from  the  person.  p#  646. 
(Y  10.)  Within  an  house,  p.  646. 
(Y  11.)  In  horse-stealing,  p.  646. 
(Y  12. )  In  rape,  and  forcible  marriage,  p.  647* 
(Y  13.1  In  buggery,  p.  647. 
(Y  14.;  Where  the  party  is  indicted  in  a  foreign 

county,  p.  647. 
(Y  15.)  The  effect  of  clergy  being  allowed,  p.  647. 
(Y  160  At  what  time  granted,  p.  648. 

(Z)  Seijure  of  a  felon^0  gooirifli.  p.  648. 

(2  A)  E^0titutton  to  tbz  parte  tobtieD.  p.  649. 

(A)  Cbe  fountain  of  iuri^Dictiom 

The  king  is  the  fi>untain  of  justice.     Vide  Courts  (A)  —  Officer, 
(A  1.)  —  Prerogative,  (D  S7.) 

(B)  3[u0ticej$  cannot  make  a  ttepat^. 

A  judicial  officer  cannot  make  a  deputy.    Vide  Officer,  (D  2.) 

(C)  31u0ticed,  bo\D  created. 

(C  1.)  By  writ,  &C. 

By  authority  of  parliament,  though  not  extdnt,  the  chief  justice  of 
Englaoa  (who  was  before  created  by  patent)  shall  be  created^  and  since 

the 
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the  25  Ed.  1.  hath  been  always  created  by  writ  4  Inst  75.  8  Inst 
M     Vide  Officer,  (A  1.) 

The  other  judges  are  made  by  patent     Cro.  Car.  1. 

And  if  upon  the  demise  of  tne  king  there  be  a  proclamation,  that  all 
judges  retain  their  authority,  it  is  not  safe  to  intermeddle  till  the  patent 
renewed.     Cro.  Car.  1.  [Vide  the  stat  1  Geo.  3.  23.^ 

So,  the  chancellor,  or  lord  keeper,  shall  be  made  by  delivery  of  the 
king^s  seal  and  taking  his  oath.    4  Inst  87.    Vide  Chancery,  (B  1,  2  ) 

(C  2.)  By  commission. 

What  commissions  the  king  may  grant,  vide  in  Prerogative,  (D  29./ 
Vide  post  (O  1,  &c.)  —  Justices  cf  peace,  (A  0.) 

The  commission  determines  by  the  deadi  of  the  king.     Cro.  Car.  98. 

Yet  the  proceeding  of  justices  after  the  death  of  the  king,  till  notice 
of  it  will  be  good.     Ibid. 

The  manner  of  creation  of  ancient  offices  cannot  be  altered  without 
authority  of  parliament :  as,  if  the  creation  used  to  be  by  patent,  it 
cannot  now  be  by  writ    4  Inst  75. 

If  it  used  to  be  granted  during  pleasure^  it  cannot  be  granted  for 
life.     4  Inst  87.  (a)  v 

(D)  iprecenence  of  )U0tice!8(* 

If  a  justice  be  removed  from  one  bench  to  the  other,  he  shall  have 
precedence  according  to  his  seniority. 

So,  if  a  b^ron  of  the  exchequer  be  removed  to  C.  B.  or  B.  R. 
1  Sid.  408. 

As  to  justices  of  B.  R.,  C.  B.,  exchequer,  and  several  other  courts, 
vide  Courts. 

As  to  justices  of  assise,  vide  Assise,  (B  21,  &c») 

As  to  justices  of  peace,  vide  Justices  of  Peace* 

(E)  3u0tice0  in  egre* 

(E  1.)  How  constituted. 

Justicesin  eyre  were  constituted  22  H.  2.  Histde  C.  L.  141.  ^S  H.  1. 
Dugd.  Or.  J.  51.    Vide  Mad.  84.     [Vide  etiam  Wilkins,  529.] 

Or,  rather  had  new  circuits  appointed ;  for  there  were  justices  in  eyre 
20  H.  2.and before.    Mad.  84,&c  06. 

Justices  in  eyre  were  constituted  by  a  writ  in  nature  of  a  commission. 
4  Inst  184. 


(a)  Before  the  ft  IS  W.  3.  c  S.  the  commiasiont  of  the  judgei  were  duremU 
bene  piaeiio  nottro.  4  Inst  75.  By  that  ttetute  they  are  directed  to  be  made  ^mnm- 
dm  te  bene  getternU;  but  on  the  address  o(  both  houses  of  parliament  it  may  be 
lawful  to  remove  them.  And  it  was  held  that  on  the  demise  of  the  crown  their  seats 
were  vacated.  Ld.  Raym.  747.  And  therefore  it  is  enacted,  —  S.  By  st.  1  Geo.  9. 
c.  S3,  judges'  commissions  continue  during  good  behaviour,  notwithstanding  the 
demise  of  the  king;  but  they  may  be  removed  on  adcU'ess  of  both  houses  of  part 
liament;  and  their  salaries  shall  be  paid  as  long  as  their  commissions  continue ;  on 
demise  of  the  crown,  they  shall  be  pidd  out  of  the  duties  granted  for  the  dvil  list 
till  further  ptovbiqii,  and  then  out  of  the  moniei  applicabte  to  sochr  utai. 

P  p  2  And 
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And  now,  by  the  st.  27  H.  8.  24.  they  niust  be  by  letters  patent 
under  the  great  seal.    4  InsL  184. 

(E  2.)  Their  authority. 

Justices  in  eyre  had  jurisdiction  of  all  pleas  of  the  crown.  4  Inst.  184* 

And  of  all  actions  real,  personal  and  mixt.     Ibid. 

Of  claims  of  all  franchises,  and  liberties.    Ibid. 

In  every  country  where  justices  in  eyre  came,  the  authority  of  eveiy 
other  court  in  the  same  county  ceased  during  the  eyre.     Ibid. 

So,  the  court  of  C.  B.  and  every  other  court,  except  B.  R.  4  Inst.  185. 

And  justices  in  eyre  might  proceed  upon  all  pleas  depending  be&re 
others.     4  Inst  184. 

If  judgment  was  given  in  C.  B.,  &c.  the  justices  in  eyre  might  award 
execution  without  a  scire  facias*     Ibid. 

And  a  writ  was  usually  directed  to  the  justices  of  C  B.,  &c.  to  send 
all  pleas  in  the  same  county  before  them  to  be  there  determined.  Ibid. 
Lit  8.  514. 

So,  all  actions,  not  determined  during  the  eyre,  were  adjourned  to 
C.  B.    Co.  L.  294.  a. 

(E  3.)  And  court. 

The  court  before  the  justices  in  eyre  had  the  following  style ;  Placita 
de  jurat  assisis  et  coron.  de  itinere  A.  et  sociorum  jusM  itinerant,  apd 
Q.  in  com.  R.  tali  die,  4*c.     4  Inst  184. 

And  was  held  from  seven  years  to  seven  yeaYs.    Ibid. 

But  by  the  increase  of  the  authority  of  justices  of  assise,  the  authority 
of  justices  in  eyre  ceased.    Co.  L.  293.  b. 

(F)  3[u0tice0  in  rgre  of  tbc  forest 

But  justices  in  eyre  of  the  forest  now  continue  according  to  the 
ori^al  institution.     4  Inst  184.  Vide  Chase,  (Q  1.  —  R  1.) 

The  king  by  his  commission  constitutes  a  chief  justice  of  the  forest 
citra  Trentam,  and  another  to  be  chief  justice  in  eyre  of  the  forest 
tdtra  Trentam.     4  Inst  291.  315. 

And  the  king  may  associate  others  to  him  by  a  patent  Si  nan  omnesj 
and  a  writ  de  admittas.     4  Inst.  315. 

And  ihe. chief  justice,  and  others  associated  with  him,  may  determine 
omnia  jiacitaforesta.     4  Inst  291.  315. 

And  by  Ch.  de  Far.  1 6.,  nullus  constabulariuSf  Sgc.  teneat  placita 
foresta ;  and  therefore,  the  chief  justice  in  eyre  and  the  others  asso- 
ciated to  him  must,  and  no  other  can  determine  all  ofiences  done 
within  the  forest,  according  to  the  laws  of  the  forest  Manw,  489. 
491.     4  Inst  291. 

And  the  claims  of  all  Irb^es  and  franchises  within  the  forest;  a^ 
to  have  a  park,  warren,  leet,  8cc.  to  be  quit  of  assarts,  purprestures, 
&c.    Manw.  488.     4  Inst  291. 

And  if  a  thing  which  was  done  within  the  forest  be  before  other 
justices,  it  must  be  pleaded  to  the  jurisdiction.   .Manw.  491. 

If  a  justice  in  eyre  holds  his  justice-seat,  he  ought  to  make  a  pre- 
cept to  the  sheriff,  for  a  general  summons  of  all  pexBcms,  who  oo^t 
to  appear  there,  and  for  making  proclamation  of  the  session,  return- 
able forty  dayfs  afterwards.     Manw..  492,  493,     4  Inst  291. 

And  anoUier  summons  to  the  .\yarden  of  the  forest  to  summon  all 
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the  officers  of  the  forest,  and  all  those  tliat  claim  liberties  or  franchises 
there.     2  Inst  291, 

Before  the  st.  de  ch.  foresta,  all  earls,  barons,  and  others,  in  the 
county  where  the  forest  is,  ought  to  appear  at  the  general  summons : 
but  by  that  st  c.  2.  homines  qui  manent  extra  Jbrestam  non  veniant  de 
aetero.    Manw«495. 

And  therefore,  all  out  of  the  forest,  if  they  have  no  suit  or  clum, 
nor  are  pledges  for  others,  need  not  appear.     Ibid. 

Or,  if  they  have  no  lands,  nor  are  officers  there.     Manw.  497* 

So^  borons  of  the  realm,  persons  spiritual,  women,  servants,  infants 
under  twelve,  sick  men,  or  men  above  seventy,  need  not  appear  upon 
the  general  summons,  thoi^h  they  are  within  the  forest,  if  they  have 
no  claim,  and  their  free  tenants  appear.   Manw.  498.    Cont  Jon.  278« 

So,  a  man  may  make  a  claim,  or  traverse  an  indictment  against  him 
by  attorney.     Manw.  500. 

So,  if  an  officer  make  a  deputy,  he  may  appear  by  his  deputy. 
Jon,  278. 

If  an  officer  of  the  forest  does  not  appear,  his  office  shall  be  seized 
for  the  king.    Jon.  266.     Manw.  497. 

So,  if  he  does  not  brinff  in  his  rolls.    Manw.  506. 

So,  if  a  firee  tenant  within  the  forest  does  not  appear,  his  land  shall 
be  seized  into  the  king's  hands.     Manw.  500. 

If  four  men  and  tiie  reeve  of  any  town  do  not  appear,  the  whole 
town  shall  be  amerced;  but  for  a  default  afterwards  every  one  shall 
answer  for  himself.    Jon.  279. 

Every  forester  upon  his  appearance  delivers  his  horn  upon  his  knees 
to  the  justice  in  eyre,  and  pays  6s.  Bd.  for  the  re-delivery ;  and  every 
woodward  delivers  his  hatchet    Jon.  266. 

(G)  3[u0tice0  of  oger  and  terminer. 

(G  1.)  How  appointed. 

Justices  of  oyer  and  terminer  are  by  a  general  commission,  or  as- 
signed for  a  special  purpose.     2  Inst  419.     4  Inst  162.     Vide  ante, 
'  (C  2.)-^  Praerogative,  (D  28,  29.) 

And  ou^t  to  be  appointed  by  commission,  and  not  by  writ     4  Inst. 
164.     H.r.  C.  161. 
And  the  commission  ought  to  be  in  Latin,  not  in  English.     R. 

12  Co.  SI.  (A). 
And  ought  to  contain  the  offences  within  the  commission  itself,  and 

not  in  a  schedule  annexed.     R.  12  Co.  31. 

But  others  may  be  joined  by  a  writ  of  association,  admittance^  and 
si  rum  omnes.  F.  N.  B.  111.  B.  4  Inst  165.  H.  P.  C.  161.  Vide 
.  Assise,  (B  2±) 

And  if  any  of  the  conunissioners  or  associates  die,  there  may  be 
another  writ  of  association  for  others.    .F.  N.  B.  111.  D. 

(  G  2.)  Who  shall  be. 

By  the  st  34  Ed.  3.  1.  justices  of  oyer  and  terminer  ought  to  be 
named  by  the  court,  and  not  by  the  par^. 

And,  by  the  st  2  Ed.  3.  2.  and  W.  2.  29.,  they  shall  be  justices  of 
-  the  <me  bench,  or  the  other,  or  justices  errant 

(i)  But  now  aU  commiMioni  shall  be  in  Bnglith.    Stat.  4  Geo.  a.  c.  96^  ••  i* 
;  Pp  3.  An<l 
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And  therefore,  justices  of  assise  are  usuaUy  provided  with  a  genera! 
commission  of  oyer  and  terminer. 

But  justices  of  peace,  though  by  the  st  18  Ed.  3.  2.  34  Ed.  3.  1. 
and  17  R.  2.  10.  they  have  power  to  hear  and  determine,  are  not  in- 
tended by  a  statute  which  gives  authority  to  justices  of  oyer  and  ter- 
miner.    2  Rol.  96. 1.  25,     H.  P.  C.  165.    (c) 

(Gd.)  In  what  cases. 

By  the  st.  W.  2.  29.  and  2  Ed.  3.  2.  commissioners  of  oyer  and 
terminer  for  grievous  trespasses  ought  to  be  of  the  king^s  special 
grace.     4  Inst  163.     Reg.  123. 

And  the  general  commission  is,  for  all  treasons,  felonies,  riot%  tres- 
passes, and  other  offences.    2  Inst  419. 

And  regularly,  il  shall  be  granted,  when  a  ^%at  assembly,  insur- 
rection, or  a  heinous  trespass  is  committed.     F.  N.  B.  110.  B. 

So,  it  may  be  granted  for  a  special  purpose,  as  upon  a  rescous  made 
upon  the  king's  bailiff.     F.  N.  B.  112.  A. 

Upon  a  seizure  of  goods  for  wreck  by  malefactors,  which  are  not 
wreck.     F.  N.  B.  112.  C.     4  Inst  163.     Reg.  126. 

Upon  extortiotis,  or  oppressions  by  under-sSieriffis,  bailifi,  or  other 
officers.     I.  N.  B.  112.  D.     4  Inst  163.  Reg.  126. 

Hunting  in  the  parks  of  a  bishop  in  time  of  vacation.  F.  N.  B. 
112.  G.    Reg.  125.  127. 

Defaults  in  sewers  or  walls  against  the  sea.  F.  N.  B.  113.  A.  Reg. 
127.     Sewers  (A). 

Collecting  of  toll,  &c.  by  misdoers,  when  due  to  a  corporation. 
F.  N.  B.  114.  C.     119.  F. 

Catting  down  trees.     4  Inst  163. 

But  it  ought  not  to  be  granted  in  cases  not  usual,  or  allowed  by 
parliament '  Ibid.  Vide  Praerogative,  (D  29.) 

And  it  may  be  superseded,  quia  non  enormis.  2  Inst  419,  420. 
4  Inst  163. 

Though  it  may  be  afterwards  revived  by  procedendo  if  it  appears  to 
be  enormis*    Ibid. 

,  (G  4.)  Their  authority. 

Justices  of  oyer  and  terminer  have  authority  of  all  bffisnces  within 
their  commission. 

Or,  which  by  statute  are  to  be  determined  in  any  coart  of  record, 
or  the  kii^s  court  of  record.     4  Inst  164.     Qu.  H.  P.  C.  161. 

Or,  which  are  prohibited  by  statute,  but  nothing  said,  in  what  court 
to  be  punished.    Dal.  24.     4  Inst.  164. 

They  may  determine  the  same  day  in  which  the  inquiry  is  taken. 
Ibid.    - 

And  they  ought  to  send  a  precept  to  the  sheriff  for  a  jury,  under 
hand  and  seal.     Ibid. 

But  commissioners  of  oyer  and  terminer  cannot  proceed  upon  an 
indictment  not  taken  before  themselves.    Ibid. 

So^  they  cannot  assign  a  coroner  to  an  a^^rpver.    4  Inst  165. 


(c)  By  13  Geo.  3%  c.  S7.  any  person  appointed  m»y  act  as  justice  of  over  and  ter- 
miner,  or  gtol-delivcr)',  in  his  own  county,  notwithstanding  st  8  E.  3.  and  J5  U.  a. 

1  So, 


The  dutif  of  judges.  58S 

Soi  the  commission  of  oyer  and  tenniner  will  be  determined,'  if 
there  be  no  adjournment.     4lnst.l65« 

So,  if  a  new  commission  be  granted  and  shewn  to  them.     Ibid. 

Or,  a  new  commission  be  proclaimecl,  or  the  sessions  held  by  it» 
Ibid. 

Bat  by  (lie  st.  1  Ed.  tf,  7.  the  commission  shall  not  be  determined 
by  making  or  publishing  a  new  commission  or  association,  or  altering 
the  names  of  any  of  the  justices  or  commissioners.   Ibid*  {d) 

(H)  3fa]«iceiff  Of  gaotDeltoerg. 

By  the  st.  27  Ed.  1.  dejlnibus  levatt^j  justices  of  assise  shall  deliver 
the  gaols  of  all  prisoners,  within  liberties,  or  without. 

And  by  the  st  4  Ed.  S.  c.  2.  good  and  discreet  persons  shall  be 
assigned  to  deUver  gaols  thrice  a  year,  or  oftener  if  need  be. 

And  therefore,  justices  of  assise  have  usually  a  commission  ad  gaolas 
in  com.  A.  de  prisoner'  in  ed  existen.  hoc  vice  delUferand^.   4  Inst  168. 

And  by  some,  they  may  do  it  virtute  cfficii^  without  commission. 
H.  P.  C.  164. 

So,  others  may  be  associated  to  them  by  writ  of  association,  and 
admittance.     4  Inst  169. 

Or,  they  may  be  enabled  by  a  writ  si  non  omnes^  &c.  to  act,  though 
some  be  absent.    Ibid.  ^ 

But  if  there  be  a  charter  to  bailifis  and  reorder,  cum  aliis  quos  the 
king  shall  appoint,  to  deliver  the  gaol,  &c.  it  will  be  void;  for  they 
can  act  only  with  others  who  cannot  act  but  by  commission,  and  so 
their  authority  is  founded  upon  the  commission,  and  the  charter  is  void, 
for  the  king  was  decdved.     R.  1  And.  296.  {e) 

(I)  C&e  Dutg  of  iuDges. 

(1 1.)  They  ought  to  do  justice  according  to  law. 

A  judge  ought  to  act  conformably  to  law,  and  not  according  to  dis- 
cretion. 

By  the  st  20  Ed.  3.  1.  All  our  justices  we  command  to  do  equal 
right  and  law  to  all  our  subjects,  rich  and  poor,  without  regard  to  any 
person,  or  for  letter  or  command  from  us,  or  any  other,  or  for  any 

other  cause. 

By  the  same  statute,  justices  shall  be  sworn  to  take  no  fee,  pft,  re- 
ward, &C.,  to  give  no  council,  &c.    Vide  Officer,  (I). 


{d)  The  same  of  justices  of  gaol-delivery  by  the  same  statute. 

(tf)  1.  Justices  of  gaol-delivery  may  arraun  any  man  imprisoned  in  that  gaol  on  an 
indictment  before  justices  of  peace,  though  not  found  bobre  themselves,  which  jus- 
tices of  oyer  and  tenniner  camiot  do.  —  2.  Th^  may  take  a  panel  of  a  jury  jre- 
tumed  by  the  sheriff  without  making  any  precept  to  him.  — 3.  They  may  discharge 
prisoners  by  proclamation,  may  assign  a  coroner  to  an  approver,  and  mike  process 
against  the  appellee  in  a  foreign  county ;  may  award  execution  against  a  prisoner, 
who  had  been  indicted  before  justices  of  peace,  and  thereupon  outlawed;  and  may 
deliver  the  gaol  of  prisoners  committed  for  high  treason.  4  Inst.  169. — 4.  The^  may 
give  judgment  of  oeath  agunst  any  person  found  guilty  of  treason,  &c.  before  former 
commissioners,  and  reprieved.  St  1  Ed.  7.  c.  7.  s.  5.  —  5.  They,  as  well  as  rastices 
of  oyer  and  terminer,  roust  send  their  records  and  process  determined,  and  put  in 
execution  to  the  exchequer  at  Michaelmas  every  year,  to  be  kept  by  the  treasujrer 
and  chamberlmns  in  the  treasury.    4  Inst.  165. 169. 

Pp  4.  Though 
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And  therefore,  justices  of  assise  are  usuaQy  provided  witl^ 
commission  of  oyer  and  terminer.  ^-  ^ 

But  justices  of  peace,  though  by  the  st  18  Ed.  3.  ^  " 
and  17  R.  2.  10.  they  have  power  to  hear  and  dete^ 
tended  by  a  statute  which  gives  authority  to  justif 
mmer.    2  Rol-  96. 1.  25.     H.  P.  C.  165.    (c)       ^ 

(G  8.)  In  what  caser^  ^ 

By  the  St.  W.  2.  29.  and  2  Ed.  S.  2./  \%  f 
terminer  for  grievous  trespasses  ought  ^  ^  ^  ^ 
grace.     4  Inst  163.     Reg.  123.  .  /  ^  " 

And  the  general  commission  is,  fo^|  ^ 
passes,  and  other  offences.    2  Inst  ^jif\  * 

And  regularly,  it  shall  be  grarf|'|. 
rection,  or  a  heinous  trespass  iacf^^^ 

So,  it  may  be  granted  for  aris 
upon  the  king^s  bailiff.     F.Vl.^% 

Upon  a  seizure  of  goods  ^^ 
wreck.     F.N.B.  112.  C.    ^| 

Upon  extortions,  or  c; 
officers.     I.  N.  B.  112.  > 

Hunting  in  the  pa; 
112.  G.    Reg.  125.  > 

Defaults  in  sewe/    g     ^  '  .^c  judjje 

127.     Sewers  (A^'  f    p^  ^uuiot  be  judge  in  his 

Collecting   of  t  V  .    without  him.     R.  45  Ass.  3. 

F.  N.B.  114. // 

Catting  dr^'*^  ^y  sue  before  the  other  judges  of  the  same 

But  it  o/  ^1  be  held  without  him:  as,  the  chief  justice  (^ 

parliamen'  .e,  if  the  entry  be  coram  J.  Blencowe,  &c.     1  Sal.  398. 

And  '        .man  in  the  court  of  aldermen  in  London,  by  custom. 

4  Inst      J.    2  Lev.  200. 

T)*  ^  an  action  by  A.  who  is  mayor,  &c.  before  himself,  it  is  no 
be  '    'jfhe  does  not  appear  by  the  record  to  be  mayor.     2  RoL  93. 
X'  1  Sal.  898. 


i^' 


(K)  Ipi^h  treason ;  tobat  dijall  be. 


yjC  1.)  If  one  compass  the  death  of  the  king,    queen,  or 
^  their  eldest  son. 

High  treason  (h)  is  the  greatest  and  most  heinous  (f )  offence  against 
the  king.    St  P.C.I. 

By 

(/)  If  a  cause  has  been  argued,  and  stands  over  on  an  uUeriut  concilium^  and  a  new 
judge  is  made  since  the  former  argument,  it  must  be  argued  by  new  counsel ;  if  it 
stands  over  for  the  opinion  of  the  court,  and  it  is  argued  again  only  for  the  inform- 
ation of  the  new  ju<HSe,  it  may  be  argued  by  the  former  counsel.  West  v.  Morris. 
M.  1 1  G.  2.    Andr.  5. 

(g)  On  an  appeal  to  the  sesuons  against  an  order  of  removal,  those  justices  who 
are  rated  to  tiie  relief  of  the  poor  in  either  of  the  contending  parishes  cannot  vote. 
4T.  R.  71. 

(h)  1 .  Treason,  proditio,  in  its  very  name  (which  is  borrowed  from  the  French '  irakir* 
imports  a  betraying,  treachery,  or  breach  of  faith*    4  Com.  75.—  2.  It  therefore  hap. 

pcu^ 


High  treasotiy  whatsshall  be.  585 

theconunon  law,  divers  oiFences  ware  treason,  which  now  are 

%  the  St.  25  Ed,  3.  2.  Pur  ceo  que  divers  opinions  ount  estre 

k"^  '   doit    estre  dit  treason^    en    que   nemy^   (/)  le  royal   re-- 


%  _a 


% 


^  ^  ^^      ^  ^lies :  for  treason  is  indeed  a  ceneral  appellation,  made  use  of  by 

^   ff^^  '%k       ^«,  '  only  offences  against  the  king  and  government,  but  also  that 

**^iC^  *o»           •--  •  '^'^  arises  whenever  a  superior  reposes  a  confidence  in  a  sub- 

T>  ^L^  T  ^K      ^  whom  and  himself  there  subsists  a  natural,  a  civil,  or  even  a 

Y       "%»  t^      \c     ^  inferior  so  abuses  that  confidence,  80  forgets  the  obligations 

%       *^^fi%*       y^     '^^  nance,  as  to  destroy  the  life  of  any  such  superior  or  lord. 

i:  ^»      '*  tL^H^       4  ^fAal.  c.  4..  Canuti,  c.  54.  61.     Mirr.  c.  1.  s.  7.  —  5. 

%.  %!.         -/%       ^  "^S  ^"^^  *^®  ^™®  principle  of  treachery  in  private  life, 

^   *ii^      tC    •*         ^  'hours  it  to  have  conspired  in  public  against  his  KejgB 

^'  ^  ^%^  'K*^*»  '*'*  *  ^^®  ^  ^^^  ^^  ^^^^  ^^  nusband,  a  servant  his 

•^.    ^    -^          •}!  ^        <>»  his  lord  or  ordinary ;  these  being  breaches  of  the 

'  ^  ^'  ^           %  '^        %  tic  faith,  are  denominated  Petit  treasons.    But 

X     '^<^*  *^          ^t  *          ^  tack  even  majesty  itself,  it  is  called,  by  way  of 

'^      V^   ^                   ^i  ^      *^  ''odi^ ;  being  equivalent  to  the  crimen  ubub 

^'>'f  9x  *^.        ^V       Kr  'V                   inates  it  al«)  in  our  English  laws.  L  1.  c.  S. 

jj**  ;J  \.  .  '  ^rs,  is  in  proportion  to  their  condition 

\'»  "-^  V       *  our  hearts  ten  times  more  resentment, 

'  *^  ^  In  spi^  of  all  that  reason  and  ex- 

^        \,  judices  of  the  imagination  attach  to  this 

'<^       V  ^^  disturb,  therefore,  such  perfect  enjoyment, 

^  injuries.    All  the  innocent  blood  that  was  shed  in 

, .  uiution,  provoked  less  indignation  than  the  deaths  of 

.  icws  of  utility,  too,  strengthen  these  sentiments;  the  conse- 

^a  being  of  all  the  most  prejudicial. 

.ac  is  to  say,  by  the  antient  common  law,  there  was  a  great  latitude  lefl  in  the 

w  of  the  judges,  to  determine  what  was  treason,  or  not  so;  whereby  the  creatures 

^%,  ^rrannical  princes  had  opportunity  to  create  abundance  of  ron«/nirn'ne  treasons;  that 

i^,  to  raise,  by  forced  and  arbitrary  constructions,  offences  into  the  crime  andpunish- 

icnent  of  treason,  which  never  were  suspected  to  be  such.    4  Com.  75.  —  2.  Tnus  the 

^iccroachingy  or  attempting  to  exercise  royal  power  (a  very  uncertain  charge)  was  in 

the  81  Edw.  5,  held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  assaulted 

smd  detained  one  of  the  king's  subjects  till  he  paid  him  90/. :  a  crime,  it  must  be  owned, 

veil  deserving  of  punishment;  but  which  seems  to  be  of  a  complexion  very  different  to 

that  of  treason.     1  Hale's  P.  C.  80.    4  Com.  76. —  3.  Killing  the  king's  father,  or 

brother,  or  even  his  messenger,  has  also  fallen  under  the  same  denomination.    Britt. 

c.  S3.     1  Hawk,  c  34. —  4.  The  latter  of  which  is  almost  as  tyrannical  a  doctrine  as 

that  of  the  imperial  constitution  of  Arcadius  and  Honorius,  which  determines  that  any 

attempts  or  designs  against  the  ministers  of  the  prince  shall  be  treason.    '  Qui  ie  nece 

virorum  illustrium,  (fii  consiliis  et  consistorio  nostro  intersunt,  senatorum  etiam  (nam 

,et  ipsi  pars  corporis  nostri  sunt)  vel  cujuslibet  postremo,    qui  militat   nobiscum, 

cogitaverit:  (eadem  enim  severitate  voluntatem  sceleris,  qua  effectum,  punirijura 

voluerunt)  ipse  quidem,  utpote  majestatis  reus,  gladio  feriatur,  boms  ejus  omnibus 

fisco  nostro  addictis.'   Cod.  9.  8.  5.    4  Com.  76.  —  5.  So  it  was  treason  for  a  subject 

of  this  Tealm  to  summon  another  subject  to  appear  before  the  tribunal  of  a  foreign 

prince.    9  Inst.  7. 

(/)  '  Les  loix  de  la  Chine  d^cident,  que  quiconque  manqu^  de  respect  a  PEmpereur 
doit  ^e  puni  de  mort.  Comme  elles  ne  definissent  pas  ce  que  c'est  que  ce  manque- 
ment  de  respect,  tout  pent  foumir  un  pr^exte  pour  oter  la  vi^  a  qui  I'on  teut,  et  ex- 
terminer  la  famille  que  I'on  veut.  Deux  personnes  charg^  de  faire  la  gazette  de  la 
cour,  ayant  mis  dans  quelque  fait  des  drconstantes  qui  ne  se  trouverent  pas  vraies;  on 
dit  que  mentir  dans  une  gazette  de  la  cour,  c'etoit  manquer  de  respect  a  la  cour;  et  on 

.  znorial 
respect 

dont  I'histoire'ait  jamais  parte.  C'est  assez  que  Ic  crime  de  lese  majest^  soit  vague, 
pour  que  le  Gouverncment  degcncre  en  despotismc'  Montesquieu,  De  I'Esprit  des 
Xoix^  1. 12.  c.  7. 

quest 
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fttesf  des  teigniars  et  commom  ad  fait  decko^isment  que  ensuisL   (Vide 
3  Inst.  l.)(^) 

(1.)  By  this  statute  it  shall  be  high  treason,  si  home  {n)Jait  am- 
passer  (o)  ou  imaginer  (jp)  la  tnort  no*stre  seignior  le  rcn/j  madame  ta 
conqHiigne^  ou  de  lour  Jitz  eigne  et  heire^  (jr)  et  de  ceo  praoablement  (r) 
soit  attaint  de  avert  fact  per  gentz  de  son  condition. 

And  therefore^  in  every  indictment  for  compassing  the  death  of  Ae 
Idngt  &c.  besides  the  compassing,  an  overt  act  must  be  alledged,  (s) 
and  proved,    H.  P.  G  18.(0 

And  several  overt  acts  may  bealledgedof  the  same  species  of  treason 
in  the  same  indictment.    Kdg.  8.  {u) 

But 

(m)  In  like  manner  as  theLe*  JuUa  Jlfqfestatit  among  the  Romans,  promnlged  fay 
Augustus  Caesar,  comprehended  all  the  andent  laws,  tmit  had  before  been  enacted  to 
pumsh  tranipressors  against  the  state.    Gravin.  Orig.  1.  s.  94.    4  Com.  76. 
(n)  Vide  m  tit.  AUttdance,  et  infra. 

(o;  1.  These  words '  Compasser  ou  imaginer*  are  synonimes ;  the  word  campats  s^gni^- 
ing  the  purpose  or  design  of  the  mind  or  will,  and  not,  as  in  common  speedi,  the 
carrying  such  design  into  effect.  1  Hale's  P.  C.  107.  ^  4  Com.  78.  — 8.  Bracton,  pro- 
pounding the  common  law  upon  diis  subject,  says  *  Si  quis  ausu  temerario  machinatus 
sit  in  mortem  domini  reps.'  1.  S,  c.  8  — 3.  The  word  *  compasseth',  in  the  statute, 
was  probably  borrowed  from  Britton,  or  from  the  editor  of  the  Mirror,  who  wrote  in 
the  time  of  Edward  the  First,  about  forty  years  after  Bracton.  The  former  has  it 
*  grand  treson  est  de  compasser  notre  mort.'  The  other  *  peche  de  majesty  est  Ters  le 
roy  de  la  terre  en  trois  manieres ;  !<>.  Per  ceux  qui  Occident  le  roy  ou  compassent  de 
fidre ;  9^  Per  ceux  que  luy  desheritent  del  royalme  per  trahissent  un  host,  ou  com- 
passent de  hi  fidre ;  5**  Per  ceux  avowterors  que  spargi^ent  le  feme  le  roy,  le  file  le  roy 
eignesse  lei^time,  avant  ceo  que  elle  soit  maiy,  en  la  earde  le  roy;  ou  la  neece  le  etant 
le  ndre  le  roy.'    Brit.  c.  8.    Mirror  c  1.  s.  4.    Edeirs  P.  L.  180. 

(p)  1.  So  Uie  Roman  law;  '  EAdem  severitate  voluntatem  hujus  scderis,  qui  elfiM> 
turn  puniri  jura  voluerunt.'  Cod.  ad  les.  Jul.  1.  ix.  t.  8. 1. 5.  —  8.  Nor  did  it  suffer  the 
crime  of  hij^  treason  to  be  extinguinied,  even  by  the  deadi  of  the  criminal ;  *  £x- 
tinguitur  crmien  mortalitate,  nisi  forte  quis  majestatis  sit  reus :  nam  hoc  crimine, 
nisi  successoribus  pumtur,  hereditas  fisco  vindicatur.'  Ff.  ad  L^.  Jul.  Mi^.  1.  xi. 
,  Alienationes,  quas  fraude  vel  jure  aliquis  fecerit,  ex  eo  tempore  quo  de  ineonda 
factione  cogitaverit,  nullius  esse  momenti  statuimus.'  Cod.  ix.  8.  5.  *  Nam  ex  eo 
tempore  quo  banc  cogitationem  subiit,  propter  cogitationem  dignus  est  p(an&.'  Cod. 
ad  L.  J.  Ti.  Eden's  r.  L.  118.-^8.  The  old  laws  of  the  Lombards  punished  as  a 
trmtor  an^  man  who  should  conceive  a  thought  against  the  soul  of  the  king;  *  Siquis 
contra  ammam  n^s  coffitaverit.'    Eden,  119. 

(q)  *  When  a  man  ooth  compass  or  ima^ne  die  deadi  of  onr  lord  the  king,  of  our 
lady  his  queen,  or  of  their  eldest  son  and  heir.' 

M  *  FTovablement.'  This  word  is  by  the  editors  of  die  statntes  inadvertenth^ 
rendered  *  probahUf*  notwithstanding  the  caution  of  Sir  Edward  Coke.  *  The  advm 
pravablv*  says  he,  *  bath  a  great  force,  and  signifieth  a  direct  and  plain  proof;  which 
word  we  king,  lords,  and  commons,  <tid  use,  for  that  the  oftnce  wasjBo  neinons,  and 
was  so  heanly  and  severely  punished,  as  none  other  the  like.  The  word  is  not 
probably^  for  then  commune  argumentwm  naght  have  served.'  5  Inst  18.  Eden's 
P.L.  181. 

(f)  1.  If  it  connsts  in  writing  or  sending  letters,  the  letters  themselves  need  not  be 
set  out  6  St.  Tr.  330.  Vide  4  St.  Tr.  4io.  4  East,  171.    6  East,  426.   1  East,  P.  C 
121. 184.  —  2.  So  the  laying  that  A.  and  B.  met  and  proposed  the  means  how  to  effect 
the  king's  death,  is  sufficient,  without  alleging  the  particular  means  upon  which  thej 
agreed,  which  is  matter  of  evidence     Ibid. 

(/)  For  as  thb  compasnng  or  igia^nation  is  an  act  of  the  mind,  it  cannot  pocoUy 
fidl  under  any  judicial  cognizance,  unless  it  be  demonstrated  by  some  open  or  overt 
act.  And  yet  the  tyrant  Dionysius  is  recorded  to  have  executed  a  sutgect,  barely  for 
dreaming  that  he  had  killed  him ;  which  was  held  for  a  sufficient  proof  that  he  had 
thou^t  thereof  in  his  waking  hours.    Plutarch  in  Vit.    4  Com.  79. 

(tt)  If  but  one  of  several  overt  acts  be  well  laid  and  proved,  that'  is  sufficient  And 
if  it  be  laid  with  circumstances  not  necessary  to  constitute  the  act  high  treason,  they 

need 


High  treason^  "what  shall  be.  SS'J 

But  by  die  st.  7  W.  8:  S.  no  evidence  shall  be  admitted  of  any  orert 
act  not  expressly  laid  in  the  indictment,  {x) 

An  overt  act  for  compassing  the  death  of  the  king  may  be,  that  he 
actually  killed  the  king.     Kelg.  8.  {y) 

Or,  was  instrumental  to  his  murder.     Kelg.  8.  10. 

That  he  knowing  of  a  design  to  kill  the  king  (though  his  death  doe» 
not  follow)  does  an  act  which  shews  his  approbation.    Kelg. 

Or,  of  adesign  to  depose  the  king;  foruiat  isdie  same  with  comqpir- 
ing  his  death.     H.  P.  C.  11.    Dy.  298.  b.     S  Inst  6,  12.  {z) 

Or,  to  imprison  him.     H.  P.  C.  11.     S  Inst  6,  12. 

Or,  to  get  him  within  his  power.     H.  P.  C.  18.     8  Inst.  6,  12. 

As,  if  he  levy  war  for  such  purpoSse.     H.  P.  C  18. 

Or,  assemble  people.     H.  P.  C.  18.  (a)    8  Inst  12.  (b) 

So,  if  he  prepare  weapons  for  such  purpose.     H.  P.  C.  18.  (c) 

Or,  .write  a  letter  to  second  the  design.    H.  P.  C.  18. 

Or,  write  a  letter  to  incite  a  foreign  prince  to  an  invasion.  H.  P.  C. 
18.     8  Inst  14.  (<^) 


need  not  be  proved,  but  may  be  rejected  as  surplusage.  As  in  the  case  of  treason  ih 
levying  war,  if  the  overt  act  be  an  arming  in  hostile  manner,  and  thereby  killing  divers 
of  Uie  king's  subjects;  if  the  arraj^n^  m  a  hostile  manner  be  proved,  tmtt  is  siuficient 
without  proof  of  the  rest.  Or  if  it  be  that  A.  and  B.  met  and  proposed  the  kiti^s 
death,  and  the  particular  measure  by  which  they  proposed  to  effect  it  be  not  well  laid, 
the  latter  will  not  vitiate  the  rest.   1  East,  P.  C.  1S5.    2  Chit.  C.  L.  66. 

(x)  1.  Unless  it  conduce  to  prove  one  that  is  laid.  5  St.  Tr.  SS.  —  d.  But  it  seenft 
that  no  overt  act  can  be  given  in  evidence  under  any  branch  of  treason,  unless  it  be 
expresslv  laid  as  an  overt  act  of  such  treason,  although  it  be  laid  as  an  overt  act  dT 
some  other  treason  in  the  same  indictment.  1  East,  P.  C.  1 17. — 9.  So  if  the  overt 
act  offbred  in  eindence,  and  not  laid  in  the  indictment  be  no  direct  proof  of  any  of  the 
overt  acts  charged,  but  merely  go  to  strengthen  the  evidence  or  suspicion  of  some  of  ^ 
those  overt  acts  by  a  collateral  circumstance,  such  evidence  cannot  be  admitted,  not- 
inthstanding  the  opinion  of  Lord  Hale  to  the  contrary.  As  in  the  case  of  Captain 
Vaughan,  wno  was  indicted  for  adhering  to  the  king's  enemies  on  the  high  seas ;  the 
overt  act  laid  was  his  cruising  upon  the  king's  subjects  in  a  vessel  cidled  the  Loyail 
Clencarty,  and  the  counsel  for  the  crown  offSsr^  to  give  in  evidence,  that  he  had  some 
time  before  cut  away  the  custom-house  barge  and  had  gone  cruising  in  that  vessel ; 
but  as  that  was  no  proof  of  his  cruising  in  Uie  Lord  Clencarty,  the  court  njectMl  the 
evidence.    1  East,  P.  C.  125. 

(y)  But  the  actual  murder  of  the  Idng  operates  in  legal  evidence,  only  as  an  overt 
act  to  prove  the  compassing  of  his  death,    kel.  8.    1  I&wk.  34. 

(t)  1.  It  was  formerly  a  doubt,  whether  the  assembling  of  men  with  design  to  de- 
pose the  king  be  an  overt  act  of  compassing  or  imagining  his  death ;  because  there 
may,  as  it  is  sud,  be  a  design  to  depose  the  king  without  an  intention  to  take  away  his 
life.  Bro.  Treas.  fol.  24.  —  2.  But  it  seems  to  be  the  better  Ofnnion,  that  'the  as- 
sembling of  men  with  design  to  depose  the  king  is  an  overt  act  of  compassiiuK  or 
imagining  his  death ;  because  if  this  design  be  carried  into  execution,  the  death  of  the 
lung  will  in  all  probalnlity  be  the  consequence.  3  Inst  6.  12.  H.  P.  C.  1 1.  2  Vent. 
316.    11  Mod.  S22     1  Haiid[.  35. 

rii)Ke].  21.    Moor,  621. 

(b)  1.  1  Hawk.  38.  1  Hale's,  P.C.  119. — 2.  For  all  force  used  to  the  person  of 
the  Idng^  in  its  consequence  mav  tend  to  his  death,  and  is  a  strong  presumption  of 
something  worse  intenaed  than  tne  present  force,  by  such  as  have  so  far  thrown  off 
their  bounden  dutytodieir  sovereign;  it  being  an  old  observation, ^At  tlttre  fs 
generally  but  a  short  interval  between  the  prisons  and  die  graves  of  |>rince9. 
4  Com.  79. 


(c)  3  Inst  12. 


[d)  Because  such  excitation  has  a'  natural  tendency  to  bring  the  king^s  life  into 
danger.    3  Inst  14.    Hale^s  P.  C.  l^.    Pyer,  238.    1  Hawk.  35^ 

Or, 
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Or,  declare  his  design  by  writing.  II.  P.  C  IS  Vide  Kelg.  23. 
3  Inst;  14..  (e) 

So,  if  he  declare  his  design  by  express  words ;  for  that,  which  plainly 
shews  the  imagination  of  the  heart  to  put  the  kins  to  death,  is  sufficient 
R.  Kelg.  1 3.  —  Cont  3  Inst.  14.    H.  P.  C.  1 3.    Ace  St.  P.  C.  2.  b.  (/) 

So,  a  consultation  and  advising  together  of  the  means  to  do  it,  will  be 
an  overt  act     Kelg.  15.  17.  20.  (g) 

So,  if  a  man.  Knowing  of  the  design,  meets  at  the  consultations 
several  times,  though  he  does  or  says  nothing ;  for  the  mating  shows 
his  approbadon.     R.  Kelg.  17.  21.  (A) 

Or,  knowing  of  the  design,  afterwards ,  meets  at  a  consultation. 
Kelg.  17. 


(e)  1.  If  any  words  in  wri^ng  or  print  are  published,  which  have  a  direct  tendency 
to  aUenate  the  afiections  of  the  people  from  the  king,  such  publication  is  an  overt  act 
of  compassing  or  imagining  his  cieatli ;  because  this  will  in  all  probability  be  the  con- 
sequence. Dyer,  898.  2  Rol.  Rep,  89.  1  Hawk.  c.  36. —  2.  So  if  a  book  be  published 
in  which  it  is  asserted,  that  it  is  high  time  for  the  people  to  take  the  government  into 
.their  ovm  hands,  and  that  it  is  honourable  and  conscientious  to  throw  offall  allcg^ce, 
and  to  put  the  king  to  desith,  this  is  an  overt  act  of  compassing  or  imagining  the  king^ 
death.    Kd.  S2,  25. 

(/)  1.  How  far  mere  words,  spoken  by  an  individual,  and  not  relative  to  any  treason- 
able act  or  design  then  in  agitauon,  shall  amount  to  treason,  has  been  formerly  matter 
of  doubt.  We  have  two  instances  in  the  reign  of  £dward  the  Fourth,  of  persons 
executed  for  treasonable  words .-  the  one  a  citizen  of  London,  who  said  he  would 
make  his  son  heir  of  the  erovm,  being  the  sign  of  the  house  in  which  he  lived;  the 
other,  a  gentleman,  whose  favorite  buck  the  king  killed  in  hunting,  whereupon  he 
wished  it,  horns  and  all,  in  the  king's  belly.  These  were  esteemed  hard  cases :  and 
the  chief  justice,  Markham,  rather  chose  to  leave  his  place  than  assent  to  the  latter 
jud|nnent  1  Hale's  P,  C.115.  4  Com.  80.  Bacon,  P.  118,  119.  Foster,  202. — 
2.  But  now  it  seems  clearly  to  be  agreed,  that  by  the  common  law  and  the  statute  of 
Edward  the  Third,  words  spoken  amount  only  to  a  high  misdemeanour,  and  no  treason ; 
.for  they  may  be  spoken  in  heat,  without  any  intention,  or  be  mistaken,  perverted,  or 
mis-remembered  by  the  hearers ;  their  meaning  depends  always  on  their  coimection 
with  other  words,  and  things ;  they  may  signify  differently,  even  accprding  to  Uie  tone 
of  voice  with  which  they  are  delivered ;  and  sometimes  silence  itself  is  more  expresdve 
than  any  discourse.  As,  therefore,  there  can  be  nothing  more  equivocal  and  ambiguous 
than  words,  it  would  indeed  be  unreasonable  to  make  them  amount  to  high  treason. 
And,  accordmffly,  in  4  Car.  1.  on  a  reference  to  all  the  judges  concerning  some  very 
atrocious  words  spoken  by  one  Pyne,  they  certified  to  the  king  '  that  though  the  words 
were  as  wicked  as  might  be,  vet  they  were  no  treason ;  for  unless  it  be  by  some  par- 
ticular statute,  no  words  will  be  treason.'  Cro.  Car.  125.  4  Com.  80.  —  3.  If  the 
.  words  be  set  do>yn  in  writing,  it  aigues  more  deliberate  intention ;  and  it  has  been 
held  that  writing  is  an  overt  act  of  treason ;  for  tcribere  est  agere.  But  even  in  this 
case  the  bare  words  are  not  the  treason,  but  the  deliberate  act  of  wridnc  them.  And 
such  writing,  thou£h  unpublished,  has  in  some  arbitrary  reigns  convicted  its  author  of 
.  treason ;  particular^  in  the  cases  of  one  Peacham  a  clergyman,  for  tr^easonable  pasnges 
,  in  a  sermon  never  preached,  and  of  Al^rnon  Sidney,  for  some  papers  found  in  m» 
closet;  which,  had  tney  been  plainly  relative  to  any  previous  formed  design  of  dethron- 
ing or  murdering  the  lung,  might  doubtless  have  been  properly  read  in  evidence^  as 
overt  acts  of  that  treason,  which  was  specially  laid  in  the  indictment.  4  Com.  80. 
Fpster,  198. 

(ff)  1  Hawk.  38.  1  Hale's  P.  C.  119. 
.  (a)  1.  So,  if  he  does  any  act  whatever,  whence  as  through  a  medium,  his  liking  mnd 
approbation  may  be  inferr^. '  1  Hawk.  56, ,  Kelynge,  p.  12. — 2.  Though  this  has 
fc«en  characterised  as  a  dangerous  doctrine.  £den*s  P.  L.  121.  n.  —  5.  Among  the 
Romans,  the  mere  concealment  of  a  tndterous  confederacy  amounted  to  treason;; 
*  Id  quod  de  predictis  reis  majestatis,  etiam  de  satellitibus,  corucut,  ac  ministris  eonun 
eadem  severitate  dicimus.'  L.  vi.  Ck>d.  ad  Lq^.  Jul. —  4  Even  the  wife  on  this  poiDt 
was  oUigcd  to  betray  the  husband.    Nov.  cxvii.  c  8.    £dcn^  P.  L.  121.  n. 

So, 
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So,  if  a  soldier  does  an  overt  act  of  treason  by  command  of  a  superior 
officer,  it  will  be  treason  (i) :  because  the  command  being  traiterous, 
the  obedience  will  be  so;   for  all  are  principals.     Kelg.  13. 

If  a  counsellor  read  a  paper  written  for  his  instruction,  (knowing  die 
contents,)  for  promoting  the  traiterous  design.     Kelg.  12. 

But  a  conspiracy  to  levy  war  is  not  high  treason,  nor  an  overt  act  or 
compassing  the  death  of  the  king,  if  nothing  be  done  in  pursuance  of  it ; 
for  it  is  a  species  of  another  treason.     H.  P.  C.  13.  {k) 

So  a  calculation  of  the  king^s  nativity  is  not  an  overt  act  of  compassing 
his  death.     H.P.C.  11.(0    . 

So  killing  the  king  by  accident,  as  by  an  arrow  against  a  deer,  is  not 
treason ;  for  he  did  not  compass  it.     3  Inst  6.  (m) 

Or,  by  a  lunatic,  &c.  for  he  cannot  compass.     3  Inst.  4,  6.(ii) 

____^^^^  Or, 

(t)  If  a  feme  covert  commit  hiph  treason  by  the  command  of  her  husband,  the 
command  does  not  excuse  her,  as  it  does  in  the  case  of  some  other  felonies.  Bac. 
Max.  Se,  57. 

(^)  1.  It  is  laid  down  by  Lord  Coke,  that  a  conspiracy  to  levy  war  against  the  king; 
is  not  an  overt  act  of  compassing  or  imagining  his  death ;  for  that  as  the  levying  of  war 
is  by  another  clause  of  the  statute  declared  to  be  one  species  of  treason,  such' conspir- 
acy ought  not  to  be  deemed  an  overt  act  of  another  species  of  treason,  since  that  if  it 
should  be  so  deemed,  two  species  of  treason  would  be  confounded.  3  Inst.  14.  —  8. 
But  again  it  was  resolved  by  all  the  judges,  that  although  the  persons  so  levying 
war  may  be  indicted  for  the  treason  of  levving  war,  they  may  nevertheless 
be  indicted  for  compassing  or  imagining  the  king's  death,  and  that  the  levy- 
ing of  war  may  be  laid  as  an  overt  act  of  compassing  or  imagining  the '  king's 
death.  Kel.  20,  SI.  —  3.  And  in  this  case,  besides  expressly  denjring  what  is 
kid  down  by  lord  Coke  to  be  law,  it  is  said  that  what  is  there  laid  down  is  contrary  to 
the  cases  of  lord  Cobham  and  the  earl  of  Essex,  which  are  cited  by  his  lordship  but 
two  pages  before ;  In  the  last  of  which  it  had  been  holden,  that  the  gathering  of  men  ^ 
together,  with  a  desijgn  to  compel  the  queen  to  comply  with  certain  demands,  was  an  ' 
overt  act  of  compassing  or  imagining  her  death,  Kel.  80,  21.---  4.  Perhaps,  however, 
upon  considering  the  two  passages,  they  will  be  found  to  be  quite  consistent.  The-  de- 
sign in  the  cases  of  lord  Cobham  and  the  earl  of  Essex  was  to  get  the  queen  into  the 
power  of  the  persons  assembled ;  but  lord  Coke  speaks  only  of  a  levying  war  against 
the  king  generally;  now  although  the  two  propositions,  that  levying  of  war  with  a  de- 
ngn  against  the  person  of  the  king  is  an  overt  act  of  compassing  or  imagining  bri  death, 
and  that  levying  of  war  against  the  king  generally  is  not  so,  are  no(  both  law,  they  are 
by  no  means  contradictory  to  each  other. —  5.  It  may  however  fairly  be  inferred  from 
two  modem  books,  that  both  the  propositions  are  law.  In  one  of  these  it  is  said  to 
have  been  resolved  by  the  court  of  King's  Bench  at  a  trial  at  bar,  that  a  conspiracy 
to  levy  war  in  order  to  depose  the  king,  which  would  be  the  civil  death  of  the  king,  is 
an  overt  act  of  compassing  or  imagining  his  death;  but  that  a  conspiracy  to  levy  war 
against  the  king  generally,  is  not  so,  b^ause  there  may  be  such  a  levying  of  war  A  is 
treasonable,  without  an  intention  to  depose  the  king.  11  Mod.  588. — 6.  In  the  other, 
these  words  are  used  in  treating  of  that  species  of  treason,  which  consbts  in  compass- 
ing or  imagining  the  king's  death ;  '  it  bath  been  adjudged  that  levying  of  war  against 
the  kind's  person,  or  the  bare  consulting  to  levy  such  war,  is  an  overt  act  of  compassing 
4Mr  imagining  his  death.'  But  the  book  does  not  sav  that  the  levying  of  war,  or  the 
.  consultuig  to  levy  a  war,  against  the  king  generaUy,  is  'so.  1  Hawk.  c.  38.  5  Bac. 
Abr.  117- 

(/)  1.  It  has  |been.  holden,  that  to  publish  in  writing  or  print  a  prophecy  of  the 
king's  death  is  an  overt  act  of  compassing  or  imagining  his  death.  8  Rol.  Rep.  88,  89. 
-—  2.  But  lord  Hale  says  that  to  prophecy  the  king's  death  does  not  seem  to  be  an 
overt  act  of  compassing  or  imagming  his  death.     1  Hale's  P.  C.  108. 

(m)  As  was  the  case  of  sir  Walter  Tyrr^l,  who,  by  the  command  of  kin^  William 
Rufus,  shooting  at  a  hart,  the  arrow  glanced  agains^a  tree,  and  killed  the  king  upon 
the  spot    3  Inst.  6.  ' 

(n)  1.  But  in  antient  times,  it  is  said,  that  lunacy  was  no  excuse.  3  Inst.  6..  4  Rep. 

184.— >  8.  Probably  upon  the  principle,  that  no  man  could  plead  or  defend  stsiltifyii^ 

.himself.  —  3.  By  the  53  H.  8.  c,  20,  it  was  enacted,  that'ir  any  person  shall  commit 

high 
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(K  9.)  Who  shall  be  king»  &c. 

The    king  before  his  coronadon  (o)  is  within  the  st  25  Ed.  S.  2« 

H-P.C.  11- 

Soy  a  kinff  defactOy  though  he  be  not  dejure.  H.  P.  C.  1 2.  Sinst  7.  (p) 
Though  Uie  rightful  king  be  afterwards  restored.  H.P.C.  12.  Slnst?. 
So,  the  queen  regnant.    H.  P.  C.  12.     %  Inst.  7.  (;) 
But  a  king  in  title  onhr,  is  not  within  the  statute;  as,  the  consort  of 

the  queen  r^pant  (r)    H.  P.  C.  12.     3  Inst  7.  Is) 

Nor    a  kmg   de  jurey  who  has  not  possession,  {t)     H.  P.  C  12. 

8  Inst  7.  {u) 

high  treiMoo,  when  he  if  of  good  and  perfect  memoir,  and  after  accusatioii  or  con- 
feuion  Uiereof  shall  &11  to  madness^  the  treason  done  by  such  person  shall  be  tried  in 
his  absaneof  aad  the  offender  shall*  if  found  guil^»  suffer  such  pains  and  forfetniics, 
as  if  he  had  been  of  good  and  perfect  memoiy,  and  had  been  personally  arraigned;  and 
again,  that  if  anv  person  shall  be  attainted  of  high  treason,  and  afterwards  fidl  into 
madness,  he  shall,  notwithstanding  such  madness,  have  and  suffer  execution.  Hm 
severe  law,  however,  was  shortly  afterwards  repealed.    3  Inst  4.  6. 

(o)  So  before  he  is  prodmmed,    3  Inst  7.    1  Hale's  P.  C.  101 .    1  Hawk.  56. 

(p)  In  other  words,  an  usurper  that  hath  got  possession  of  the  throne ;  as  there  if  a 
temporaiy  allegiance  due  to  him,  for  his  administration  of  the  government,  and 
temporary  protection  of  the  public ;  and,  therefor^  treasons  committodagainst  Hen.  VL 
were  pumsned  under  Edw.  iV.  though  all  the  line  of  Lancaster  had  been  previously 
declared  usurpers  by  act  of  jiarliament    4  Com.  77. 

{tf\  The  term  '  kins^'  being  used  in  a  generic  senses  as  descriptive  of  '  ruler.' 

(r;  The  husband  of  queen  r^;nant  may  be  guilty  of  high  treason  against  his  wife. 
3  Inst.  8. 

{t\  1  Hawk.  c.  36. 

(/)  1.  As  was  the  case  of  the  house  of  York  during  the  three  reigns  of  the  line  of 
Lancaster.  —  8.  And  a  very  sennble  writer  on  the  crown-law  carries  the  point  of 
possession  so  far,  that  he  holds,  that  a  king  out  of  possession  is  so  far  from  having  anj 
richt  to  our  allegiance,  by  any  other  title  which  he  may  set  up  against  the  kinc  in 
beiqg,  that  we  are  bound  by  the  duQr  of  our  alle^ance  to  resist  him.  A  doctrine  whidi 
he  grounds  upon  the  statute  11  Hen.  7.  c  1.  wmch  is  declaratory  of  the  common  law, 
andpronounces  all  subjects  excused  from  any  penalty  or  forfeiture,  which  do  assist  and 
obev  a  king  de  facto,  1  Hawk.  c.  36.  —  3.  But,  continues  Sir  William  Blac]utone,in 
truto,  this  seems  to  be  confounding  all  notions  of  ridit  and  wrong;  and  the  conse- 

aueoce  would  be,  that  when  Cromwell  bad  murdered  the  elder  Charles,  and  usuiped 
be  power  (thou^  not  the  name)  of  king,  the  people  were  bound  in  duty  to  hinder  die 
son's  restoration;  and  were  the^  king  of  Poland  or  Morocco  to  invade  this  kingdoo^, 
and  by  any  means  to  get  possession  of  the  crown,  the  subject  would  be  bound  by  bii 
allegiance  to  fi^t  for  his  naturalprince  to-day,  and  by  the  same  duty  of  allegiance  to 

a^ht  afloinst  him  to-morrow.  The  true  distinction  seems  to  be,  that  the  stat  of 
en.  Vll.  does  by  no  means  command  any  opposition  to  a  king  de  jure  ;  but  ereiuet 
the  obedience  paid  to  a  king  de  facto.  When,  therefore,  a  usurper  is  in  possession,  the 
sulject  is  exotued  and  jtutified  in  obe^nc  and  giving  him  assistance :  otherwise,  under 
a  usurpation,  no  man  could  be  safe;  if  Uie  lawful  prince  had  a  right  to  hane  iuio  for 
obedience  to  the  powers  in  being,  as  the  usurper  would  certainly  do  for  dls<mdience. 
Nay,  hrtkor,  as  toe  mass  of  people  are  imperfect  judges  of  title,  of  whidi  in  all  cases 
possession  is  prim&fade  eviaence,  the  law  compels  no  man  to  yield  obe^ence  to 
that  prince  whose  right  is  by  want  of  possession  rendered  uncertain  atul  disputable, 
till  mwidence  shall  think  fit  to  interpose  in  his  favour,  and  decide  th^  amoiguou 
daim;  and,  therefore,  till  he  is  entitled  to  such  alliance  by  possession,  no  treason  can 
be  committed  against  him.    4  Com.  77,  78. 

(a)  1.  A  king  who  has  resigned  his  crown,  such  resignation  being  admitted  and  ratified 
in  pi^rliament,  is  no  longer  the  object  of  treason,  l  Hale's  P.  C.  104.  —  s.  And  die 
mmp  reason  holds,  in  case  a  king  abdicates  the  government;  or  by  actions  subveniTe 
of  the  constitution,  entirehr  renounces  the  authoriQr  which  he  claims  by  that  veir  con- 
stitution; since  when  the  fact  of  abdication  is  once  established,  and  determined  by  the 
proper  jod^,  the  consequence  necessarily  follows,  that  the  throne  is  ther^  vacant, 
and  he  is  no  longer  king.    4  Com.  7i. 

Nor 
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Nor  a  vioe-roy,  ambassador,  &c.    3  Inst.  8. 

Yet  a  king  driven  and  kept  out  of  possession  by  rebels  is  a  king  de 
facto  ifjure^  and  within  the  statute;  as,  king  Charles  2.  ab  anno  1648 
0^1660.     R.  Kdg.  15. 

So  a  queen  consort  is  within  the  st  25  Ed.  S.     S  Inst  8. 

But  not  a  queen  dowager.     H.  P.  C.  12.     3  Inst  8.  {x) 

So  the  second  or  third  son,  when  he  becomes  heir  apparent,  is  the 
eldest  son  within  the  st  25  Ed.  3.     H.  P.  C.  12.     3  Inst  8.  (y) 

So,  the  eldest  son  of  a  queen  regnant     H.  P.  C.  12.     3  Inst.  8. 
.  But  the  heu:  presumptive  is  not  within  die  statute ;  as,  the  brother  of 
a  king,  who  has  no  son,  or  issue.     H..P.  C.  12. 

As,  Roger  Mortimer  11  R.  2.  The  Duke  of  York  39  H.  6.  H.  ?• 
C.  12.    3  Inst  9. 

(K  3.)  If  he  violate  the  king's  companion,  his  eldest  daughter 
unmarried,  or  the  wife  of  bis  eldest  sonl 

So,  by  the  st  25  Ed  3.  It  shall  be  high  treason,  (2.)  Si  home 
violast  (z)  la  compaigne  le  rcy^  cu  leign  fUe  le  rqy,  nient  marries  ou 
la  compaigne  leigneftz  et  keire  le  ray.  {a) 

And  there  must  be  an  overt  act  of  this  offence.    H.  P.  C.  16.  (6) 

There  must  be  manifest  proof;  not  conjectural.    H.  P.  C.  16. 

And  if  the  wife  of  the  king,  or  of  the  prince  consent,  it  will  be  treason 
in  her  also.    H.  P.  C.  1 6.     3  Inst  9.  (c) 

And  every  daughter  of  the  king,  \d)  who  is  eldest  at  the  time,  is 
within  the  statute.     H.  P.  C.  16.     3  Inst  9.  {e) 

But  a  queen  dowager  is  not  within  the  statute.  H.  P.  C.  16. 
3  Inst  9.  (/) 

(K4.) 

(x)  If  the  companion  of  the  kin£  be  divorced  d  rnnado  mairimot^  it  it  not  high 
treason  to  compass  or  imagine  her  death ;  because  she  ceases  to  be  the  companion  of 
the  king.    3  Inst.  9.    1  Hale's  P.  C.  124. 

(jf\  But  it  has  been  doubted  whether,  if  the  eldest  son  of  the  kin|^  die  during  the 
kinrs  life,  leaving  issue  a  son,  it  be  high  treason  to  compass  or  imagme  die  death  of 
such  son.     1  Hale's  P.  C.  1S5»  126. 

(s)  This  word  implies  mere  carnal  knowledge,  whether  with  violence  or  by  consent. 
3  Inst  9. 

(a)  The  wife  of  the  second  son  is  not  within  the  statute^  though  her  issue  is  Inherit- 
able in  preference  to  the  eldest  daughter.    Eden's  P.  L.  124.    Hale's  P.  C.  129. 

(b)  1.  A  conspiracy,  although  the  intention  of  the  conspirators  be  to  bring  about  the 
violation  of  on^  of  the  personifies  comprehended  in  this  chuue,  does  not  amount  to  an 
overt  act  of  violating;  for  as  the  words  thereof  are  '  doih  vioiate!  an  actual  violation 
is  necessary  to  the  completion  of  the  ofience.  s  Inst.  9.  Hale's  P.  C.  l^^  14. 
1  Hawk,  c  0S. — 2.  But  if  there  l^ave  been  a  conspiracy  to  violate,  and  the  intended 
violation  be  afterwards  perpetrated,  the  conspiracy  is  an  overt  act  of  everjr  one  of  the 
conspirators,  of  violating;  inasmuch  as  they  can  be  no  accessary  in  high  treason. 
3  Inst  9, 10. 158.    Hal^s  P.  C  14.    Kel.  19.    1  Hawk,  c  58. 

{e)  On  the  17th  of  August  1S20,  the  following  question  was  referred  by  the  House 

of  Peers  to  thejudges  then  in  attendance;  whether  if  a  foreigner,  owing  no  allegiance 

to  the  crown  or  England,  violates  in  a  foreign  country,  the^  wife  of  the  king's  eldest 

.  son,  and  she  consents  thereto,  she  commits  nigh  treason,  within  the  meaning  of  the 

act  of  25  Edw.  nj.    To  which  they  answered  in  the  negative. 

id)  Or  queen  r^ant    3  Inst.  7.    Hale's  P.  C.  12.    I  HawL  c  36. 

{e)  Therefiare  if  the  eldest  dau^iter  of  the  king  die  during  the  life  of  the  king  or 
^een,  the  vio4atio|i  of  the  next  daughter,  who  thereby  becomes  the  eldest,  while  she 
is  unmarried,  is  high  treason.    3  Inst.  9. 

(/)  1.  For  the  plain  intention  of  this  law  is,  to  guard  the  blood  royal  from  any  sus;- 

picion 
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'  (K  4.)  If  he  levy  war. 

So,  by  the  st  25  Ed.  3.  2.  it  shall  be  high  treason,  (S.)  Si  home 
leve  guerre  encounter  nostre  seignior  le  roy  [g)  en  son  realme.  (//) 

A  man  levies  war,  if  he  be  in  actual  arms  against  the  king. 

If  a  man,  being  in  arms  with  divers  armed  persons  in  his  house, 
upon  a  message  firom  the  king  by  any  of  his  cpuncil,  commanding  that 
he  disperse  those  whom  he  has  in  arms  with  him,  and  come  to  the  king, 
refuses,  and  afterwards  continues  in  arms  with  armed  persons  in  his 
house.    E.  of  Essex.     R.  Mo.  621. 

If  he  goes  with  a  troop  of  officers  and  others  from  his  house  to  a  city, 
and  asks  their  assistance,  &c     R.  Mo.  621. 

If  he  maintains  a  fort  or  castle,  against  the  king^s  forces.  H.  P. 
C.  14.     3  Inst  10.(0 

And  it  will  be  treason,  if  war  be  levied  in  any  respect  against 
the  king.  (A:) 

As,  ifit  be  intended  to  restrain  the  king  within  his  house.     Mo.  621. 

To  compel  the  king  to  remove  any  of  his  servants,  though  no 
damage  is  intended  to  nis  person.     Mo.  621. 

So,  ifit  be  intended  to  make  a  public  reformation,  and  an  actual  force 
is  employed  for  it:  as,  to  make  a  change  of  religion.  H.  P.  C.  14. 
3  Inst  9.  (/)  for  it  is  assuming  a  royal  authority. 

To  impugn  or  change  {m)  the  laws  or  statutes.     3  Inst  9.  (n) 

To  remove  a  counsellor,  (o)  or  other  magbtrate.  R.  Poph.  122. 
3  Inst  9. 

To  expulse  all  strangers.     3  Inst  9. 

picion  of  bastardy,  whereby  the  succession  to  the  crown  might  be  rendered  dubious; 
and  therefore  when  this  reason  ceases,  the  law  ceases  with  it.  4  Com.  81.  —  2.  In  like 
manner,  as  by  the  feudal  law,  it  was  a  felony,'  and  attended  with  a  forfeiture  of  the 
fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his  lord ;  but  not  so  if  he  only  vitiated 
his  widow.  Feud.  1.1.  t,  S,  21..  4  Com.  81.  Britl  1.  c.  22.  —  5.  So,  if  one  of  the 
personages,  whom  it  would  have  been  high  treason  to  violate  during  coverture,  be  di- 
vorced h  vinculo  matrimonn,  it  is  not  hign  treason  to  violate  her;  because  such  per- 
sonage does,  after  the  divorce,  cease  to  be  the  companion  of  the  king,  or  of  the  eldest 
son  and  heir  of  the  king.    3  Inst.  7.    Hale's  P.  C.  12.     1  Hawk.  c.  36.     ' 

(g)  A  oueen  regnant  is  within  the  clause.    5  Inst.  7.  Hale's  P.  C.  12.  1  Hawk,  c  3$ 
.  iji)  As  Ireland,  although  part  of  the  dominions  of  the  crown  of  England,  is  not  part 
of  the  realm  of  England,  levying  of  war  against  the  king  in  Ireland  was  not  a  levying 
of  war  against  him  tit  hit  realm,     1  Hale's  P.  C.  155. 

(i)  Bro.  Treas.  fol.  24. 
'  (k)  Which  may  be  done  by  taking  arms,  not  only  to  dethrone  the  king,  (mt  under 
pretence  to  reform  religion  or  the  laws,  or  to  remove  evil  counsellors,  or  other 
grievances,  whether  real  or  pretended.  For  the  law  does  not,  neither  can  it,  permit 
any  private  man,  or  set  of  men,  to  interfere  forcibly  in  matters<of  such  fal^  im- 
portance ;  especially  as  it  has  established  a  sufficient  power  for  these  purposes  m  the 
nigh  cburt  of  parliament:  neither  does  the  constitution  justify  any  private  or  par- 
ticular resistance  for  private  or  particular  grievances.  4  Com.  81,  82.  1  Hawk,  c  97. 
5  Inst  9.    Hale's  P.  C.  14.    Kel.  71.    Sid.  358. 

(l)  Poph.  122.    1  Hawk.  c.  37. 

(m)  An  attempt  by  intimidation  and  violence,  as  by  assembling  a  great  multitude  of 
people  and  encouraging  them  to  surround  the  two  houses  of  parliament,  to  force  the 
repeal  of  a  law,  is  a  levying  of  war  against  the  king,  and  high  treason.    Doogl.  590. 

(ti)  Poph.  122.    Kel.  76,  77.    1  Hawk.  c.  37. 

(o;  A  number  of  persons  armed  in  a  warlike  manner,  went  to  Lambetb-house  with 
a  design  to  seize  the  archbishop  of  Canterbury,  who  was  one  of  his  majestv's'nrivy 
counselors.  This  was  holden  to  be  an  overt  act  of  levying  war  against  tne  king. 
Cro.  Car.  589.    . 

To 
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To  throw  down  inclosures  throughout  the  whole  country.     H.  P. 
C.  14.     R.  Poph.  122.     8  Inst  9.{p)    , 

To  pull  down  bawdy  houses.     Kelg.  65.     I  Sid.  358. 

To  open  all  prisons.     Kelg.  75.     3  Inst.  9.  (q) 

To  enhance  the  wages  of  labourers.     H.  P.  C.  14.     3  Inst.  10  (r) 

If  war  be  actually  levied,  all  assisting  in  arms  are  traitors,  (i) 

Though  they  do  not  know  the  intent.'    II.  Mo.  621. 

Or  mistake  the  intent.     R.  Mo.  621. 

So,  all  conspirators,  though  they  are  not  in  arms,  if  others  of  their 
conspiracy  are.     H.  P.  C.  13,  14.     3  Inst  ft.     R.  Kelg.  19. 

But  raising  a  force  to  pull  down  a  particular  inclosure  is  only  a 
riot     H.  P.  C.  14.     3  Inst  9.(t) 

So  a  conspiracy  to  levy  war,  is  not  treason  within  this  branch  of 
the  statute,  .if  war  be  not  actually  levied.     H.  P.  C  13.     3  Inst  9.{u) 

So  it  is  not  treason,  if  a  man  join  rebels  jxto  timoi-e  mortis  et  recessit 
guam  citopotuit.     H.  P.  C.  14.     3  Inst.  10.  (x) 

If  he  does  not  aid,  or  assist,  or  use  any  force,  though  he  be  present. 
R-  Kelg.  79.  (y) 

(p)  The  universality  of  the  de8ig:n  making  it  a  rebellion  against  the  state,  an  usurpation 
of  the  powers  of  government,  and  an  insolent  invasion  of  the  king's  authority. 
1  Hale's  P.  C.  132.    4  Com.  83. 

(g)  I.  8  And.  4.  —  S.  But  an  insurrection  with  a  design  to  break  open  one  gaol,  and 
set  the  prisoners  therein  at  liberty,  is  not  an  overt  act  of  levying  war  against  the 
king.    Kel.  75.  77.     1  Vcntr.  «5l. 

(r)  For  thereby  the  offenders  take  upon  themselves  the  reformation  of  the  law. 
9  Inst  10. 

(m)  If  a  number  of  men,  armed  witli  weapons  offensive  and  defensive,  are  assembled 
with  a  treasonable  design,  this  is  an  overt  act  in  every  one  of  them  of  levying  war 
against  the  king,  although  nothing  farther  be  done.    5  8t.  Tr.  37.    Salk.  635. 

(t)  1.  This  being  no  general  defiance  of  public  government.  4  Com.  8S.  —  2.  So 
if  two  subjects  quarrel,  and  levy  war  against  each  other,  it  is  only  a  great  riot  and 
contempt,  and  no  treason.  Ibid.  Hale's  P.  C.  136.  —  5.  Five  of  the  judges  were  of 
opinion,  that  the  rising  of  the  weavers  in  and  about  London  to  destroy  all  engine- 
looms,  by  the  use  of  which,  some  persons  were  enabled  to  under-sell  others  who  did 
not  use  such  looms,  did  not  amount  to  an  o,vert  act  of  levying  war  against  the  king. 
The  ttS&ir  was  considered  by  those  judges  as  a  private  quarrel  between  men  of  the 
same  trade,  concerning  the  use  of  particular  engines,  which  wafi  thought  to  be 
detrimental  to  those  concerned  in  the  rising.  Five  of  the  judges  were  of  a  difftTent 
opinion.  But  the  attorney-general  proceeded  against  the  insurgents  as  for  a  riot  only. 
Fost.  810.  —  4.  It  has  been  holdeU  by  all  the  judges,  that  it  is  lawful  for  all  the  king's 
subjects  to  arm  themselves,  without  any  special  commission  for  so  doing,  in  order  to 
suppress  a  riot  or  a  rebellion.    Poph.  121,'  I2f.    2  And.  67. 

(h)  1.  For  the  words  of  the  clause  are,  *  do  levy  war.* —  2.  But  if  there  have  been 
tuch  conspiracy,  and  war  be  afterwards  levied,  the  conf:piracy  is  in  every  one  of  the 
conspirators  an  overt  act  of  levying  war  against  the  king,  inasmuch  as  there 
can  be  no  accessory  in  high  treason.  3  Inst.  9,  lo.  I38.  H.  P.  C.  14.  Kel.  19. 
1  Hawk,  c,  38. 

(x)  But  the  fear  of  death,  or  actual  force,  is  the  only  excuse  for  joining  with  open 
rebels.  If  the  fear  of  having  houses  burnt,  or  goods  spoiled,  or  of  other  collateral 
injury,  were  a  sufficient  plea,  it  might  be  in  the  power  of  any  leader  to  indemnify  all 
his  followers.    8  St  Tr.  56.    £den's  P.  L.  131. 

iy)  The  special  verdict  founds  that  a  great  number  of  persons  armed  were  assembled, 
under  the  pretence  of  pulling  down  bawdy-houses ;  that  the  defendant  was  amon^zst 
them,  throwing  up  his  cap,  and  hollowing  With  a  staff  in  his  hand ;  and  that  whilst  he 
was  amongst  them,  he  was  knocked  down  by  a  party  of  the  king's  soldiers,  who  came 
to  suppress  them,  and  was  then  taken  ;  but  as  ttie  verdict  did  not  find  any  particular 
act  ot  force  committed  by  the  defendant,  or  inat  he  was  aiding  or  assisting  to  the  riot, 
the  judges  all  agreed,  that  this  was  not  an  overt  act  of  levying  war  against  the  king; 
because  it  was  possible  that  he  might  have  been  there  only  out  of  curiosity.  Kel.  73. 
79.     Ld.  Raym.  1585. 

Vol.  IV.  Q  q  So 
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So  a  ccMispiracy  to  levy  \rar  in  one  part  of  a  coun^,  if  ww  be  levied 
in  another  part,  does  not  make  him  guilty^  who  does  not  appear  privy 
or  assenting  to  it.     R.  Kelg.  19. 

(K  5.)  Or  adhere  to  the  enemy. 

So,  by  the  st.  25  Ed.  3.  2.   It  shall  be  high  treason,  (4)  Si  kme 
foil  aidatUas  enemies  {z)  nostre  dH  seignior  le  r€!f{a)  en  son  realme 
Amnani  a  eux  aid  ou  comfort^  en  son  roiahne^  ou  per  aylourSf  et  de  ceo 
praoablement  soil  attaint  de  o^ertfact. 

A  n)an  (6)  will  be  adherent  to  the  enemy,  if  he  gires  them  tid 
and  comfort     H.  P.  C.  14.     3  Inst.  10. 

If  he  surrender  to  them  one  of  the  king's  eastles  for  reward.    H.  P.  C. 
14.     S  Inst.  10.  (c) 

Men,  not  sabjects,  who  come  in  an  hostile  manner  into  the  kii^doni, 
are  enemies.     H.  P.  C.  15. 

.  Asy  the  Scots  who  invaded  England  in  Queen  Elizabeth's  tiaie; 
though  the  king  of  Scotland  was  then  in  amity.  H.  P.  C.  15.  3  hist 
11.     4  Inst.  152. 

And  though  it  was  done  without  his  assent   S  Inst.  11.4  Inst  152.(<f} 

So  every  one,  not  witliin  the  king's  alle^ance.     3  Inst  11.  (e) 

But  a  subject  in  rebellion  is  not  an  enelny,  and  therefore,  if  a  rebel 


(s)  By  enemies  are  meatiti  all  aliens  in  notorious  hostility.    The  solemnity  of  a 

Erevious  denunciation  of  war  is  not  always  necessai^,  as  in  the  instance  of  geocral 
nters  of  marque^  and  reprisals;  and  sometimes  it  is  unpoesible*  as  in  the  emergeocy 
of  a  sudden  invasion.  That  the  persons  adhered  to  were  enemies,  is  a  matter  of  &tt 
proper  to  be  averred,  and  evidenced  by  ito  public  notoriety.  Bynkershoek,  Qtfast. 
Juris  Pttblici,  p.  1.  et  sep.    £den*s  P.  L.  136 

(a)  A  qucen-regnant  is  within  t|ie  clause.   5  Inst  7.  Hale*s  P.  C*  1 S.  S  HawL  c.  36. 

{b)  A  subject  of  the  enemy  country,  continuing  under  the  protectioo  of  England, 
and  practising  whilst  in  England,  to  the  aid  and  aiisi&tance  of  that  enemy  ccwatry, 
comes  within  the  statute.    Eden's  P.  L.  157. 

(c)  1.  The  enlisting  of  a  man,  and  sending  him  into  the  service  of  a  stateatvir 
with  the  kinff,  is  an  overt  act  of  adhering  to  the  king's  enemies.  %  Vent  51.— 
9.  If  one  of  the  kin^s  subjecto  be  enlisted  into  the  service  of  a  state  at  war  with  the 
king,  and  march,  this  b  an  overt  act  of  adhering  to  the  king's  enemies.  Salki  635. 
—  3.  If  a  man  take  a  commisuon,  to  cruise  in  one  of  the  ships  of  a  state  at  war  with 
the  king,  aninsi  the  kii^s  ships,  or  against  the  ships  of  his  subjects  or  allies,  aodgo 
on  board  the  ship,  this  is  an  overt  act  of  adhering  to  the  king's  enemies,  although  be 
never  eommit  any  act  of  hostility.  5  St  5.  Tr.  57.  SaUu  655. — 4.  Sendii^  ktten  of 
advice  or  inteUinsnce  to  the  enemy,  b  an  adherence  to  them.  Hensey's  case,  Bsc 
Abr.  Treason,  (U).— 5.  And  any  intelligence  sent  to  the  enemy  in  mier  to  sme 
them  in  sbajiing  their  attack  or  defence,  though  its  olgect  be  to  dissuade  them  &od 
an  invasion,  is  high  treason,  and  though  it  be  intercepted.    6  T.  R.  5e9. 

{d)  As  to  forei^  pirates  or  robbers,  who  may  happen  to  invade  our  coasts,  vithout 
any  open  hostilities  between  their  nadon  and  our  own,  and  without  any  commissioB 
from  any  prince  or  state  at  enmity  with  the  crown  of  Great  Britain,  the  giviQg  tb^ 
any  assbtance  is  clearlv  treason ;  either  in  the  light  of  adhering  to  the  public 
enemies  of  the  king  and  kingdom^  or  else  in  that  of  Tevyiog  irar  against  his  majesty. 
4  Com.  83.    Foster,  819. 

(e)  1.  If  any  subjects  of  a  state  in  amity  with  the  king,  are  in  the  service  of  a  stste 
at  war  with  the  king,  the  giving  aid  or  comfott  to  these  is  adhering  to  the  luqg*s 
enemies  I  for  they  are  to  be  considered  by  all  states  except  that  of  which  they  sre 
subjects,  ^  the  subjecta  of  the  state  in  wliose  service  they  are.  Salk.  ^^S^--^-  ^ 
the  French  king  should  iu  time  of  peace,  send  an  ai*my  to  one  of  the  seaports  of 
France,  with  a  design  to  invade  any  part  of  the  king's  dominions,  es&^  French  subject 
in  that  army  would  be  one  of  the  kmg*s  enemies.    3  St.  Tr.  37 

flies 
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flies  out  of  the  kingdom,  and  A  knowing  of  his  treasdn  succours  him, 
he  is  not  m  traitor  within  this  branch.    3  Inst.  1 1.  (/) 

So,  if  a  subject  conies  with  the  king's  enemies  into  the  kingdom,  he 
is  not  an  enemy.     3lnstll.(g) 

So  the  prince  of  Wales,  who  hokls  of  the  king  by  homage,  &c.  is  not 
an  enemy ;  for  he  is  within  the  allegiance.     S  fnst.  II. 

In  all  these  cases  there  must  be  an  overt  act  proved.  H.  P.  Ci 
16.     S  Inst  12, 

And  by  the  st.  7.  W.  Si  S.  There  must  be  proof  of  the  same  overt 
act  alledged  in  the  indictment 

•And  proof  shall  be  by  two  witnesses  to  the  same  overt  act,  or  to 
several  overt  acts  of  the  same  treason.     Kelg.  9.  . 

If  there  be  at  Rome  a  conspiracy  to  raise  a  rebellion,  and  some 
move  to  England  with  that  intent,  it  will  be  an  overt  act     Sav^  4*  (/i) 

(K  6.)  If  he  counterfeit  the  great,  or  privy  seaL 

So»  by  the  St  25  Ed.  3.  2.  It  shall  be  high  treason,  (5.)  Si  home 
counUrface {%)  le grand ou prhrie  $eal{k)  k  roy. 

Aiders,  and  consentors  to  counterfeit  the  great,  or  privy  seal,  are 
within  this  statute.     H.  P.  C.  18.     3  Inst  16. 
^  By  the  statute  1  M.  d.  To  counterfeit  the   sign   manual,  privy 
signet,  or  privy  seal  is  made  high  treason. 

(J)  Th«  laoie  aets  of  ailherMde  ai  aid«  iHiidi  when  applied  to  foreign  eoemin, 
will  constitute  treason  under  this  branch  of  the  statute,  Wii(,  when  a^Nrded  to  oi»r 
own  feiloWHtubjects  in  actual  rebellion  at  homCy  amount  to  high  treason,  wuier  the 
dMcrfptien  of  levying  smr  agmmt  the  khg.  4  Com.  S8.  Foster,  Si  6.  5  Inst  11. 
Hale*s  P.  C.  14, 15;     1  ilawk.  c  M* 

d'^)  Mere  reiideBce  in  a  hostile  kingdom,  is  not,  in  itself,  an  adherence,  though  a 
aial  to  return  to  the  motheri^onntry  upon  proclaniation  may  be  etidence  thereof, 
lie's  P.  C.  165. 

(A)  I.  A  ooDipixacy  with  an  intention  to  giVe  aid  or  comfort  to  the  king^s  lineniies, 
does  aot  amoant  td  an  overt  acl  of  adhering  to  the  king's  enemies  \  for  as  the  words 
of  thia  daase  are,  '  be  adherent,'  an  actual  adherence  b  necessary  to  the  completion 
of  the  ofience.  5  lost;  S.  Hale's  P.  C.  IS,  14.  l  Hawk.  c.  58.  ^  2.  But  it  there 
We  been  suck  conspiracjr,  and  aid  or  comfort  ke  afterwards  given,  the  conspiracy  is 
aa  oveit  act  in  efeiy  one  of  the  conspiniton  of  adhering  to  the  king's  enemies, 
iiUtemiich  as  there  can  be  no  accessofy  m  high  treason.  5  Inst  9, 10.  138.  Haie^s 
P;  C.  14.    Kel.  19.     1  Hawk.  c.  58. 

(i)  1.  It  is  not  a  tounterfeiting  unless  the  coiiiiterfeit  thing  resembled  the  thing 
)cOiiiiiterfeitcd»  5  Inst.  15.  Uafte^s  P.  C.  isl.  —  9.  Bitt  it  is  not  necessary,  that  there 
should  he  an  exact  lesemblaace  between  the  thing  oounterfdted  and  the  counterfeit 
Uiififp  A  person  had  ooonterfeited  the  privy  seal;  but  that  there  might  be  some 
dilTerenoe  between  the  counterfeit  and  the  true  privy  seal ;  he  had,  with  deiign^  left  out 
Uie  crown;  and  he  had  also  left  oilt  some  letters  and  inserted  others  in  their  stead, 
Tilis»  Botwithstendiiig  the  dttfercnce,  was  held  to  be  a  counterfeiting  of  the  privy 
scaL  8  Rol.  B«p.  50.  Hale's  P.  C.  184.-5.  It  is  Si|id,  that  the  engravmg  of  a 
seal,  which  teseaiues  the  great  sea^  wkboat  a  wairant  from  the  king,  does  not  seem 
to  be  a  comnerfeitiqg  of  the  great  saal,  Withfai  the  SMttote  of  Edward,  unless  an 
JapressioH  of  the  cyved  seaiba  aflbMl  to  some  instrument.    Hale's  P.  C.  1S5.  -^ 

4.  And  Lord  Hale,  m  speaking  of  tfais^  meBikNi4d  the  case  of  mtdung  a  tool,  or  in^ 
ttnuaeat  lor  coining  money,  which  at  the  time  he  wrote  was  not  high  treason,  unless 
some  connteirfek  money  had  been  actually  coined  therewith.    Hale's  P.  C.  185.  — 

5.  But  as  these  cases  are  not  sinular,  the  words  of  the  statute  being  in  the  one  case 
*  doth  counterfeit  the  king's  great  seal,!  in  the  other '  doth  counterfeit  the  kinc's  money>' 
the  case  mentioned  dkiKss  not  conclude  to  the  jfK>int.    Bac.  Abr.  Treason  (H). 

.(4r)  It  has  been  hoUen,  that  the  counterfeiting  of  a  great  seal,  which  has  not  foi' 
some  time  been  made  use  of,  is  high  treason,    l  Hale*s  P.  C.  177. 

Q  q  2  Bui 
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But  fixing  the  great  seal,  &c.  to  a  false  patent  is  not  treason,  though 
it  be  misprision,     il.  P.  C.  18.     3  Inst  15. 

Nor  fixing  the  seal  by  the  chancellor,  without  warrant.  H.  P.  C.  18. 
3  Inst.  15.(0 

Nor  a  conspiracy  to  counterfeit  the  seal,  if  it  be  not  counterfeited. 
H.  P.  C.  18.     3  Inst.  15.  (w) 

So  receiving  and  abetting  a  counterfeitor  of  the  great  seal  know- 
lingly,  after  the  feet  committed,  is  not  treason,  t)ut  misprision  only. 
R.  12- Co.  81.  (n) 

(K  7.)  Or  money. 

So,  by  the  st  25  Ed.  3.  2.  It  shall  be  high  treason,  (6.)  Si  home 
counterface  money  le  roy^  ou  apportjaux  money  en  rest  roialme  counter/ait 
al  mmiey  fP  Anglitcire  sachant  ceo  esh^efaux^  per  merchander  ou  payment 
faire.     Vide  Money. 

To  counterfeit  the  proper  coin  of  the  realm  is  within  the  st 
25  Ed.  3.  2.  and  was  also  treason  by  the  common  law.  H.  P.  C.  19. 
3  Inst.  16. 

Though  it  be  not  uttered.^    H.  P.  C.  20.     3  Inst.  16. 

So,  to  bring  in  knowingly,  coin  counterfeited  ad  smilitudinem  moneta 
Angliae  from  a  foreign  kingdom,  and  make  payment  with  it.  H.  P.  C. 
21.     3  tnst.  is. 

By  the  st.  1  M.  6.  To  forge  or  counterfeit  gold  or  silver  coin,  not 
the  proper  money  of  the  kingdom,  if  current  in  the  realm  by  consent 
of  the  king,  is  high  treason.     If  current  by  proclamation.    H.  P.  C.  20. 

(/)  1 .  At  common  law,  a  misuse  or  an  abuse  of  the  great  seal  was  in  some  cases 
hi«h  treason.  Thus,  if  the  chancellor  had  affixed  the  great  seal  to  an  instrument 
without  the  proper  warrant,  for  so  doing,  this  could  at  common  law  have  been  bigfa 
treason ;  being  a  misuse  of  the  great  seal.  5  Inst  15, 16.  Hale's  P.  C.  18.—  9.  So  if 
a  man,  after  stealing  or  finding  the  great  seal,  had  affixed  it  to  an  instrument,  this 
being  an  abuse  of  the  great  seal  firom  the  want  of  authority  to  use  it,  would  at 
common  law,  have  been  high  treason.  3  Inst.  16.  — 5.  But  since  the  statute  of 
Edward,  neither  a  misuse  nor  an  abuse  of  the  great  seal  is  high  treason,  I)ec8me  in 
neitlier  case  is  there  any  counterfeiting.  3  Inst.  15, 16.  Hale^  P.  C.  18.  — 4.  So 
neither  is  the  making  of  any  alteration  in,  or  addition  to,  what  is  contained  io  an 
instrument,  after  the  great  seal  has  been  thereto  affixed,  high  treason ;  this  bein^  onir 
an  abuse  of  the  seal.  3  Inst.  15.  Kel.  80.  1  Hawk.  c.4l.  — 5.  So  neither  is  the 
taking  of  the  wax,  which  has  been  impressed  with  the  great  seal  from  one  instrnment, 
and  affixing  it  to  another.  3  Inst,  15,16.  Hale'sP.  C.  18.  Kel.  80.  iHawk.  c41. 
.  {m)  1.  For  the  words  of  the  statute  are,  '  doth  counterfeit;'  and  the  ofience  there- 
fore »  not  complete,  unless  there  be  an  actual  counterfeiting,  s  Inst.  15.  l  H8«[k. 
c.  41. —  2.  But  if  the  seal  had  been  counterfeited,  every  person  who  was  aiditigin* 
or  consenting  to  the  counterfeiting,  is  guilty  of  high  treason ;  since  there  can  be  no 
accessory  in  treason..  3  Inst.  16.  iss.  '  Hale's  P.  C.  14.  18*    Kel.  19.    1  Hawk,  c  41. 

(n)  1.  It  is  in  one  case  said,  that  where  a  man  had  affixed  an  impression  of  a  coun- 
terfeit privy  seal  to  a  patent,  and  had  afterwards  (Stained  the  great  seal  to  He  affixwi 
to  the  patent,  and  collected  money  fy  virtue  thereof:  this  was,  upon  tke  whole  irreum- 
siances  of  the  coMe^  adjudged  to  be  a  oounterfeiting  of  the  privy  seaL  S  Rol.  Rep  50- 
—  2.  But  it  seems  to  be  the  better  opinion,  that  counterfeitina  an  impression  of  any 
one  of  the  three  seals,  or  the  sign  manual,  is  high  treason,  although  no  improper  uw 
be  made  of  the  counterfeit  thinff*  The  statutes  which  prohibit  the  counterfathig  of 
aay  one  of  these  seals  are  entirely  silent  as  to  the  use  that  tbay  be  made  of  the  coon- 
terfeit  thing.  And  Lord  Hale  lays  it  down,  that  counterfeiting  the  seal  is  high 
treason,  without  saying  uny  thine  further.  And  in  .the  case  of  counterfeiting  the 
king's  money,  the  counterfeiting  has.  been  holden  to  be  high  treason,  althougn  the 
counterfeit  money  were  not  uttered.  Bro.  Treas.  pi.  27.  3  Inst.  16.  I  Hale's  P.  C. 
1 84.  S14.    1  Hawk.  42^    Bac  Abr.  Trea8on,(H> 

By 
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'  By  the  st.  1  &  2  Ph.  &  M.  11.  Knowingly  to  bring  into  the  realm 
from  beyond  seas  coin  counterfeit  like  money  current  in  this  realm,  of 
intent  to  utter  and  pay  the  same,  is  high  treason  in  the  importer,  his 
counsellors,  aiders  and  abettors. 

By  the  st  5  El.  II.  Clipping,  washing,  rounding,  and  filing  for  gain 
the  coin  of  this  realm,  or  current  by  proclamation  in  it,  is  treason  in 
the  actors,  their  councellors.  and  abettors.     Vide  post,  (X  1 .) 

By  the  st.^  18  El.  1.  By  any  means  for  gain  to  impair,  diminish, 
falsify,  scale,  or  lighten  the  coin  of  this  realm,  or  current  in  it  by 
proclamation,  is  treason  in  actors,  qouncellors,  and  abettors.  Vide 
post,  (X  I.) 

By  the  st  8  &  9  W.  3.  25.  (made  perpetual  by  the  st  7  Ann.  25.) 
No  person,  unless  employed  in  the  mint  and  for  the  use  of  the  mint 
only,  or  authorized  by  the  treasury,  shall  knowingly  make  or  mend  (or 
begin  or  assist  in  it)  any  punchion,  stamp/  dye,  or  mould  of  metal,, 
earth,  or  sand,  &c.  whereon  is  impressed,  or  lyhich  will  make  or  im- 
press the  figure  or  stamp  of  either  side  of  gold  or  silver  coin  current,, 
or  edging  tool  or  engine  not  of  common  use  in  ti'ade,  but  contrived  for 
marking  edges  of  money  like  the  edges  of  money  coined  in  the  king's 
mint.  And  the  oiTenders,  their  councellors,  aiders,  and  abettors  shall 
be  adjudged  guilty  of  high  treason^ 

(K.  8.)  If  he  kill  the  chancellor,  treasurer,  or  King's  justicesi 

doing  their  offices. 

So,  by  the  st  25  Ed.  S.  2.  It  will  be  high  treason,  (7.)  si  home 
tuast  chancellor^  treasurer^  ou  justices  nostre  seigriior  le  toy  del  un  bank 
ou  del  auter^  justices  in  eyre  et  d* assise  et  touts  outers  justices  assignes 
de  oier  et  terminer  esteaunts  en  lour  places  Jesants  lour  offices,  (a) 


(a)  1.  The  statute  then  proceeds  to  provide,  that  hecause  man^  other  like  cases  of 
treason  may  happen  in  time  to  corne^  which  a  man  cannot  think  or  declare  at  this' 
present  time;  it*  any  other  case,  supposed  to  be  treason  which  is  not  specified  above,' 
doth  happen  before  any  justice,  the  justice  shall  tarr^  without  proceeding  to  judgment 
of  treason,  until  the  case  be  laid  before  the  king  in  parliament,  and  it  be  declared 
wheuier  it  ought  to  be  adjudged  treason  or  other  felony.  —  2.  In  consequence  of  this 
power,  not  indeed  originally  granted  by  the  stat.  of  £dw.  III.,  but  constitutionally 
inherent  in  every  subsequent  parliament  (which  cannot  be  abridged  of  any  rights  by 
the  act  of  a  precedent  one)  the  legisfature  was  extremely  liberal  in  decfiiring  new 
treasons  in  the  unfortunate  reign  of  King  Richard  II. :  as  particular!^'  the  killing  of  an 
ambassador  was  made  so;  which  seems  to  be  founded  upon  better  reason  than  the. 
multitude  *  of  other  points  that  were  then  strained  up  to  this  high  offence;  the  most 
arbitrary  and  absurd  of  all  which  was,  by  the  stat.  8  Rich.  8.  c.  5.,  which  made  the  bare 
purpose  and  intent  of  killing  or  deposing  the  king,  without  any  overt  act  to  demon- 
strate it,  high  treason.  But  in  the  first  year  of  his  successor's  reign,  an  act  (1  Hen.  4. ' 
€.  10.)  was  passed,  reciting  that  no  man  knew  how  he  ought  to  behave  himself,  to  do, 
speak,  or  say,  for  doubt  ol  such  pains  of  treason ;  and  therefore  it  was  accorded  that 
in  no  Ume  to  come,  any  treason  be  judged  otherwise  than  was  ordained  by  the  stat. 
of  king  Edw.  lU.  4  Com.  86.  —  3.  But  afterwards  between  the  reign  of  Henry  the 
Fourth  and  Queen  Mary,  and  particularly  in  the  bloody  reign  of  Henry  the  Eightii, 
the  niirit  of  inventing  new  and  strange  treasons  was  revived ;  all  which  however  were 
totally  abrogated  by  die  statute  l  Mar«  c.  1,  which  once  more  reduced  all  treasons  to 
the  stfindard  of  the  statute  85  Edw.  III.  Since  which  time  the  legislature  has  been 
mpfe  qiutious  in  creating  new  offences  of  this  kind.  4  Com.  87.-4.  And  die  rule. 
now  is,  that  an  offence  is  not  to  be  adjudged  hijjh  treason,  imless  it  clearly  and  with- 
out argument  or  infereace  fiiU  within  the  meaning  of  some  act  of  parliament;  for  no 
statute  whereby  an  offence  is  declared  to  be  high  treason,  is  to  be  extended  by  equity. 
Plowd.  56.    S  ln«t.  12.  80.  8^     18  £liz«  C.  1.  8L. 

Q  q  3  Wounding 
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Wounding  of  the  chancellor,  &€.  if  death  does  not  ensue  is  not  within 
the  statute.    H.  P.  C.  17.     »  Inst.  18. 

Nor  killing  them,  if  they  a|ie  not  in  the  exercise  of  their  offices.    H. 

P.C17. 

Nor  killing  any  not  named  in  the  statute ;  as»  lord  stewardf  &c.  H. 
P.C.  17.    3  Inst.  18. 

A  judge  of  the  admiralty,  or  ecclesiastical  court    5  Inst  18. 

Nor  a  pe^r  in  parliament,  or  a  member  of  the  house  of  oommcns, 
though  killed  in  Uieir  places.     3  Inst  18. 

a  90  To  maintain  the  authority  of  the  pope. 

By  the  st.  5  El.  1.  If  any  person,  after  conviction  and  attainder  for 
the  first  ofienoe,  do  a^in  by  writing,  teaching,  &c  witdngly  maintain 
the  authority  of  the  bishop  of  Rome,  heretofore  claimed  in  this  reslm, 
being  under  the  queen's  obeysanoe^  his  abettors,  &c.  to  further  such 
authority,  &c.  Or,  if  any,  within  three  months  after  the  first  tender, 
do  a  second  time  refuse  die  oath  of  supremacy  prescribed  1  EL  1.  he 
shall  be  guilty  of  hi^  treason.    Vide  post,  (X  1.) 

So,  by  the  st  1S%1. 2.  If  any  use,  publish,  or  put  in  ure  any  bull, 
^.  from  Rome,  or  absolve  or  be  absolved  by  colour  of  such  bull,  Sec. 

So,  by  the  st  23  i^l,  1.  If  any  >irithdraw,  &c.  any  from  obedience, 
p|!  to  that  intent  to  the  Romish  religion,  or  move  to  be  reconciled,  or 
be  reconciled  to  the  see  of  Rome. 

So,  by  the  st  S  Jac  4.  s.  22.  If  any  on  the  sea,  beyond  the  sea,  or 
in  this  realm  perswade  or  withdraw  any  subject  from  bis  natural  oiiedi- 
enc^  or  reconcile  him,  or  move  him  to  promise  ob^ienoe  to  the  pope, 
or  see  of  Rope^  or  other  prince,  their  abettors,  lu:.  Or,  if  an;  be 
reconciled,  ^c.  unless  he  return,  &c  and  in  qix  days  submit  and  take 
the  oaths  pf  allegiance  and  supremacy. 

So,  by  the  st  27  £1.  2.  If  any  Jesuit,  sepninary  priest,  or  other 
ecclesiastical  person,  bom  in  this  r^ahn  and  professed,  &c  by  authority 
pf  the  see  of  Rome  come  into  or  remain  in  this  realm^  unless  in  three 
days  he  submit  and  take  th^  oath  of  supremacy  and  then  come  not 
within  10  miles  of  the  queen  without  licence  during  10  years ;  or,  if 
any  brought  up  in  a  squina^y,  &c.  do  not  return  in  six  months  afier 
proclamation  in  Lpndpn,  and  in  t^o  days  after  Tt$utn  submit,  &e.  sad 
take  the  oath  of  supremanr. 

So,  if  any 'pretends  aumority  to  absolve,  or  perswades  a  subject  from 
his  obedience,  it  will  be  treason  within  23  £L  1 ,  thpugh  he  does  not 
(noye  any  to  decline  his  obedience.     R.  Sav.  3. 

1^,  if'^he  perswades  any,  &c  though  h^  has  not,  nor  pretends  to 
have  power  to  absolve.     R.  ^al.  3. 

Vide  post,  (Y  S.J 

* 

(L 1.)  To  kill  a  roster, 

Sp,  by  the  st  25  Ed.  3.  2.  Petit  treaaoa  is,  fuant  w%  servmd  tm 
strnmaisfeTf  ouunfeme  tua  son  iaran,  ou  quant  home  secuUrw  ^  rdigm 
put  son  prelate  a  gue  U  doitfojfe  et  cbedience» 

Sp^  if  a  servant  kill  his  mistress.     H.  P.  C.  23. 

On  his  master's  wife.     H.  P.  C.  23.     ?  Inst  20. 

Though 
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Though  the  servant.be  departed  from  his  service,  but  kills  upon 
malice  there  conceived.     H.  P.  C.  23.     8  Inst.  20. 

So,  if  a  son,  who  has  meat  and  drink  from  his  father^  kills  him ;  for 
he  is  a  servant     H.  P.  C  24.     3  Inst  20. 

So,  if  a  man,  by  the  procurnnent  and  in  the  presence  of  a  servant, 
kills  the  master,  it  is  treason  in  the  servant,  diough  only  murder  in  the 
other.     H.  P.  C.  25.     Dy.  128.     3  Inst  20. 

So,  if  the  man  was  procured  onlv  to  rob  the  master.    Dy.  128. 

Or,  only  to  beat  the  master,  and  he  kills  him. 

But  if  the' roaster  be  killed  by  the  procurement,  but  in  the  absence 
of  the  servant,  the  servant  is  only  accessory  to  the  murder.  H.  P.  C^ 
23.  25. 

But  being  in  the  same  house,  though  not  in  the  same  room,  is  a 
presence.     H.  P.  C.  24. 

If  the  servant  attempt  to  assassinate  a  stranger,  but  by  mischance 
kills  his  master,  it  is  treason ;  for  he  had  a  murderous  intent 

And  a  circumstance,  which  makes  a  man  guilty  of  murder,  makes  a 
servant  ffuilty  of  petit  treason.     H.  P.  C.  24. 

But  if  a  servant  kills  his  master  without  malice,  it  is  pnly  manslaughter. 
H.  P.  C.  24. 

(L2.)  Husband. 

If  a  wife  kill  her  husband,  it  is  petit  treason.     H.  P.  C  2^. 

So,  if  she  intend  the  death  of  another,  and  the  husband  is  killed. 

Or,  if  a  stranger  kill  the  husband  by  her  assistance.     H.  P.  C.  2S. 

Or  a  servant,  by  her  procuceraent,  though  she  be  absent  H.  P.  C. 
23,  24,  25.     3  Inst  20.     Dy.  332. 

If  she  desires  her  daughter  to  give  powder  to  her  husband  for  his 
recovery,  which  she  does  in  her  absence,  whereby  the  husband  is 
poisoned.     R.  Kelg.  53. 

But  if  a  stranger  kill  the  husband,  by  the  procurement  of  the  wife 
who  is  absent,  she  is  only  accessary  to  the  murder.  H.  P.  C.  23,  25; 
Dy.  3?2.     3  Inst.  20. 

If  an  husband  kill  his  wife,  it  is  only  murder. 

(L  3.)  Prelate. 

If  a  derk  reIiffiou3  or  secular  kill  his  superior,  it  is  petit  treason. 
H-  P.  C.  24.     3  Inst  20. 

Aiders  and  abettors  to  petit  treason  are  within  the  st.  25  Ed.  3.  2. 
H.  P.  C.  24.     3  Inst  20. 

A  man  for  petit  treason  shall  have  judgment  to  be  drawn  and  hanged, 
H.  P.  C.  24.  268.     3  Inst  211. 

A  woman  to  be  drawn  and  burnt*    HL  P.  C  24.  26f .    S  Inst''2II. 

Vide  post,  (y  4.) 

(M)  iFelons  <a) ;  ^onucioe. 

(M  1.)  Murder.— By  whom  committed^ 

QjuodUbet  crimen  capitale  fdka  ammo  perpetratum  is  felony,  Co, 
L.  391..  a, 

(a)  1.  See»  for  the  definition  of  felony,  l  Russel,  58.  ^2.  And  as  to  what  words 
in  a  ftUtute  preate  felony.  Id.  59, 59^>*3.  Wbtl  offences  are  indicUUe.  See  tit.  In^ 
dictoent 

-And 
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And  anciently  high  treason  was  pardoned  by  this  word,  felony,  bat 
not  of  hitc  times.     Co.  L.  391.  a. 

But  petit  treason,  homicide,-  burglary,  robbery,  arson,  rape,  and  lar- 
ceny are  now  felonies.     Co.  L.  391. 

Homicide  compreheads  murder,,  manslaughter,  death  by  chance,  sf 
defet^dendoj  or  for  justifiable  cause. 

Murder  is,  when  a  man  sane  (b)  and  above  the  age  of  discretion(c) 
kills  another  within  the  realm,  on  malice  {d)  prepense.     H.  P«  C  4S. 
3  Inst.  47.  {e)  , 

If  a  man  upon  malice  kill  another  it  is  murder,  though  he  was  drunk. 
H.  P.  C.  43.  (/) 

Though  an  infant,  if  he  be  above  the  age  of  discretion,  (g) 

Or  under  the  age  of  discretion^  if  by  cirpumstances  it  appears  that  he 
knew  what  the  action  was ;  as,  by  excuses,  endeavouring  to  conceal,  &€• 
H.  P.  C.  43,  44. 

So  if  a  man  procure  a  lunatick,  &c.  to  kilL     H.  P.  C.  43. 

Though  n,feme  covert^  by  coercion  of  her  husband.  H-  P*  C.  6S*  [k) 

But  it  is  not  felony  in  a  lunatick  during  his  lunacy.    H.  P.  C.  43. 

Npr  in  a  npn  cQmpqs.     H.  P.  C.  43. 

Nor  in  an  infant,   who  does  not  know  good  from   ^yil.     H.  P. 

c.  43,  ^. 

(M  U.)  Whose  death  shall  be  murder. 

It  is  murder,  though  the  man  killed  be  an  alien,  or  denizen.  3  lust 
50.  (0 

Or,  attainted  of  high  treason,  or  felony.     3  Inst.  50. 

Or,  in  a  prcemunire.     3  Inst.  50. 

Or,  abjured. 

Or,  convicted  and  under  execution  for  another  crime.  R.  3  Mod.  68. 

But  the  person  must  be  in  renm  naiura  ;  and  therefore,  if  a  woman 
jyrivement  enseint  destroy  the  child  before  it  be  bom,  it  is  not  (i) 
murder.     H.  P.  C.  53.     3  Inst.  50. 

Or,  if  another  by  a  stroke  given  to  her,  destroy  it.  H.  P.  C.  53. 
3  Inst  50. 

Yet,  if  it  be  bom,  and  afterwards  die  by  means  of  the  podou,  or  the 
stroke,  it  is  murder.     H.  P.  C.  5S.     3  Inst.  50. 

And  he,  who  advises  the  destruction  before  the  birtli,  is  accessary  to 
the  murder.     H.  P.  C.  53,  54.     3  Inst.  51. 

By  the  st.  27  Jac.  27.  If  a  woman  delivered  of  issue,  which  being 
bom  alive  would  be  a  bastard,  endeavour  by  burying,  drowning,  &c 
by  herself  or  others,  so  to  conceal  its  ^deatn,  tliat  it  may  no^  appear, 


{b)  yide  1  Russell,  10.  et  seq. 

(r)  Vide  l  Russell,  8.  et  seq. 

(d)  Post.  356,  257.  268.     1  Hawk.  c.  51.  8. 18.    1  Hale  45x.    4  Blk.  Com.  199. 

{e\  5  Inst.  51.     1  Hale  424.  448,  449.     1  Hawk.  c.  51.  s.3.  .  Kel.  137.     Fost.256. 
2  Ld.  Rajrm.  1487.    4  Blk.  Com.  198.     1  East  P.  C.  214. 

^/)  Vide  supra,. n.  (6).  .... 

(g)  Vide  supra,  n.  {Jby 

(A)  As  to  the  culpability  of  difeme  covert  fur  crimes  couimitted  Ui  company -^hli  or 
by  coercion  of  her  husband,  see  1  Russell,  25. 

(%)  1  Hale,  453. 

(A)  But  now  by '45  G.  5.  c  58.  the  law  ib  changed. 

wbclLcr 
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whether  born  alive  or  not,  it  is  murder,  unless  she  prove  by  one  witness 
at  least,  that  it  was  bom  dead.  (/) 

The  killing  must  be  within  the  realm ;  for  if  a  man  be  killed  in  par" 
tibus  transmarinis,  it  is  triable  by  the  constable  and  marshal,  and  not  by 
the  common  law..    H.  P.  C.  54.     3  Inst  48. 

Stroke  and  death  upon  the  hidi  sea  shall  be  tried  by  the  admiral,  or 
by  commission  upon  the  st.  28  H.  8.  13.     H.  P.  C.  54. 

Stroke  upon  the  sea,  and  death  upon  land  cannot  be  punished.  H. 
P.  C.  54.(m) 

(M  3.)  Felo  de  se. 

If  a  man  being  compos  mentisy  and  of  the  age  of  discretion,  kill  him- 
self, it  is  murder.     H.  P.  C.  28.     3  Inst  54. 

Or,  if  he  ^ve  himself  a  mortal  wound,  of  which  he  dies  within  a 
year  and  a  day.     H.  P.  C.  28. 

Or,  if  he  pursues  B.  with  intent  to  kill  him,  B.  runs  away  and  falls 
with  his  knife  drawn  in  his  hand,  the  pursuer  falls  on  thci  Juiife,  he  is 
felo  de  se.     H.  P.  C.  28.     3  Inst  54. 

Otherwise,  if  B.  stands  witli  a  naked  weapon  for  his  defence  and  A« 
runs  upon  it     H.  P.  C.  29. 

(M  4.)  What  manner  of  d^th. 

It  is  murder,  if  a  man  upon  express  malice  poison  (n)  another* 
H.  P.  a  53.     3  Inst  48. 

Or,  kill  him  with  a  sword,  gun,  bow,  or  any  other  weapon.  H.  P.  C. 
53.     3  Inst  48. 

Or  crush,  bruise,  smother,  strangle,  &c.  to  death.  H.  P.  C.  53^ 
3  Inst  48. 

Or,  femish.     H.  P.  C.  53,     3  Inst  48.  (o) 

Or,  set  on  a  dog  to  kill  kim.'     H.  P.  C.  53.     3  Inst  48. 

Or,  by  any  means  maliciously  put  anoth^  to  death,  [p) 

Or,  give  him  a  mortal  wound,  of  which  he  dies  within  a,  year  and  a 
day.    ft.  P.  C.  B5.    3  Inst  47, 

Or,  maliciously  does  any  act,  upon  which  death  ensues  within  a  year 
and  a  day. 

As,  if  he  lay  a  sick  man  in  the  cold.     H.  P.  C.  53.     3  Inst  48.  {q) 

(/)  But  now,  by  43  G.  3.  c.  58.  the  law  »  changed,  and  the  case  is  to  be  governed 
by  presumptions  for  and  against  the'prisoner,  as  other  cases  are. 

(M)By  tne  st.  S  G.  S.  Si.  If  any  person  shall  be  feloniously  stricken  or  poiso.ned  on 
the  sea  or  out  of  England  and  die  in  England,  or  be  stricken  or  poisoned  in  EiiglenJ 
and  die  on  the  sea  or  out  of  England,  an  indictment  found  in  the  county  in  England 
where  such  death,  stroke,  or  poisonins  shall  happen,  shall  be  as  good  and  effectual  in 
the  law,  as  if  such  felonious  stroke  and  death  thereby  ensuing,  or  poisoning  and  death 
thereby  ensuing,  had  happened  in  that  county. 

(n)  By  45  G.  3.  c.  58.  administering  poison  with  intent  to  murder,  though  no 
deatn  should  ensue,  b  capital.    Vide  infra,  (S). 

{o\  See  the  case  .of  negligence  or  harsh  usage  towards  an  apprentice  producing 
deatn,  1  Russel;  6S0. 

(p)  See  as  to  procuriog  dea|h  through  perjury,  1  Russel,  6S.  6S9. — 8  By  rape. 
1  Leach,  96.    1  East.  P.  C.  s'ss. 

{q)  A  goaler  knowinj;  that  a  prisoper  infected  with  the  small  pox  lodged  in  a 
certain  room  in  the  pnson,  confined  another  prisoqer  against  his  will  in  the  same 
room.  The  second  prisoner  who  had  not  nad  the  distemper,  and  of  which 
fact  the  goaler  had  notice,  caught  the  distemper  and  died  of  it ;  and  held  murder. 
Post.  322.  2  Vide  S,  Str.  882.  2  Ld.  |luym.  1574.  Fost  3if.  I  East.  P.  C. 
931,332. 

Or, 
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Or,  expose  an  in&nt  till  the  cold,  or  a  Idte^  ftc.  kiU  it.   H.  P.  C.  59. 
(M  5.)  What  shall  be  malice  prepense  : — ^£xpre^  malice. 

Malice  which  makes  kiUing  to  be  murder  may  be  express;  as,  a  pre- 
cedent menace. 

Or,  lying  in  wait 

Or,  a  precedent  quarrel     H.  P.  C.  48. 

So,  if  two  men  appoint  a  time  or  place  of  combat  and  one  of  diem  is 
killec^  it  is  murder.     H.  P.  C.  48. 

Or,  if  without  ^)pointment  they  meet  and  fight,  upon  malice.  H. 
P.  C.  47. 

Though  he  that  is  killed  ^ves  the  first  blow.    H.  P.  C.  47. 

Thou^  he  that  kills  dechnes  the  dud,  and  was  only  persuaded  to  it, 
by  importuni^,  and  to  save  his  honour.     H.  P.  C.  48. 

Though  he  that  kills  refuses  to  strike,  but  offers  a  pot  of  ale  to  the 
othor  to  touth  him;   idiereupon  B.  stirikes  and  A  kills  him.    H. 

x»  Vy*  48. 

Though  the  quarrel  was  sudden,  and  thereupon  a  dnel  appcMiited 
for  the  next  day. .  H.  P.  C.  48.     8  Inst  51. 

Although  he  that  kiUs,  after  the  first  stroke,  flies  to  a  wall  and  then 
kills  the  other  in  his  own  defence.    H.  P.  C.  42.  47* 

Or,  if  the  duel  be  fought  after  the  pasrion  oods.    R  1  Lev.  181. 

____  * 

(M  6.)  Though  it  does  not  extend  to  the  life. 

So,  if  a  man  is  killed  upon  malice,  it  is  murder,  though  the  malice 

did  not  extend  to  his  life,  but  only  a  coxporal  damage.  H.  P.  C. 
49,  50. 

As,  to  beat  him.  H.  P.  C.  49. 

(M  70  Though  against  a  stranger. 

So,  if  the  malice  was  against  another ;  as,  if  A.  with  malice  aiois 
at  B.  but  kills  C.    H.  P.  C.  50. 

If  A.  intends  poison  fi>r  B.,  but  by  misadventure  C.  takes  it  H. 
P.  C.  50. 

If  A.  with  malice  assaults  the  master,  and  in  the  quarrel  kills  the 
servant    H.  P.  C.  SB. 

If  there  be  a  duel  upon  malice,  and  C.  attempts  to  part  them,  and 
one  of  iheta  kills  himf     Hf  P.  C.  50.    22  Ass.  71. 

(M  8.)  Aiding  one  who  has  malice. 

So,  if  the  malice  be  in  another  person ;  as,  if  one  commits  murder, 
all  present  and  aiding  ar^  guilty  of  murd^,  though  they  had  no  pai^ 
ticuLur  malice  aoinst  ttie  person  killed.    H.  P.  C  51. 

As,  if  there  oe  a  dud  upon  malice  between  A.  and  B.,  and  C  he 
second  to  A.  who  kills  B*  This  is  murder  in  C.    H.  P.  C.  5}. 

(M  90  Malice  ipiplied : — If  a  man  kills  M^ithout  just 

provocation. 

And  in  some  cases  implied  inalice  makes  the  crime  murd^ ;  br  the 

IS  law 
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law  presumes  malke,  vrhea  a  man  kills  another  without  sufficient  pror 
vocation.     H.  P.  C.  45.     3  Inst.  52. 

As,  if  he  kill  another,  who  distorts  his  fiice  and  ridicules  him. 
H.  P.  C.  45.     R.  Cro.  El.  778. 

^  Or,  who  provokes  him  only  by  indecent  words :  as,  if  a  master 
kill  his  apprentice  that  answers  lum  saucily.  10th  Oct  1666,  Gray's 
Case,  (dted  Comyns's  Reports  15,  16.)     R.  1  Lev.  180. 

Or,  with  a  sword  kills  a  servant,  that  refuses  his  command.  R« 
8  W.  S.  Keate.    (Reported  Comyns's  Reports  13.) 

Otherwise,  if  a  man  gives  his  servant  proper  con'ection,  and  kills 
him  by  an  unlucky  stroke ;  that  is  only  manslaughter.     Turner's  Case. 

So,  if  a  man  be  euitiag  wood  in  a  park,  and  the  parker  ties  him  to  ' 
an  horse  and  beats  him,  whereby  the  horse  runs  away  and  kills  the  man^ 
it  is  murder.     R.  Cro.  Car.  131.    H.  P.  C.  49. 

So,  if  one  strike  a  child  in  the  high-street  with  his  dagger,  of  which 
he  dies.     Sav.  67. 

(M  10.)    Unlawful  act. 

When  a  man  does  an  unlawful  act  (r)  and  death  ^isues,  it  is  murder : 
as,  if  a  man  rob  an  orchard,  and  being  rebuked  by  the  owner,  kills  him. 

If  a  man  commits  a  riot,  and  in  the  doing  <tt  it  another  is  killed. 
H.  P.  C.  47. 

If  male&ctors  in  a  park,  kill  the  parker.  H.  P.  C.  46.  R.  Pal.  35. 
Sav.  67. 

Though  the  parker  shoots,  and  upon  ffight  pursues  them,  and  then 
is  killed.     H.  P.  C.  46.     Pal.  35. 

So,  if  a  man  assaults  another  to  rob  him,  and  aftef  resistance  and 
stroke,  kills  him.     H.  P.  C.  45,  46. 

And  if  several  do  an  unlawful  act,  and  one  of  them  kills  a  man,  it  is 
murder  in  all  aiding  the  onlawffal  act.    H.  P.  C.  51.  («) 

And  in  all  rea^  to  give  aid,  though  only  lodkers  on.    H.  P.  C.  51. 

Though  out  of  sight,  ii)  another  room,  or  at  half  a  mile  distant  in 
the  same  park.     H.  P.  C-  51. 

If  A.  b^;ins  a  riot,  whidi  continues  fiur  an  hour,  and  then  B.  is 
killed  by  aooAer,  it  will  be  murder  in  A.    R.  1  Sal.  334,  SS5. 

(M  11.)    Act  apparently  mischievous. 

*When  a  man  with  a  mischievous  intent,  does  an  act  apparently  mis- 
diievous,  and  death  ensues^  it  is  morder. 

As,  if  he  ride  among  a  multitude  with  an  horse  used  to  kicking. 
H.  P.  C.  44. 

If  he  throw  a  stone  over  an  house  among  a  multitude  to  hurt  them. 
H.  P.  C.  44.     3  Inst.  57. 


(r)  1.  PeTBons  infected  with  the  pli^e  going  aliroa4f  with  intent  to  infeqt  and 
infecting  others,  whereof  they  die,  are  ^ilty  of  murder.  Semble.  1  Hale  499.-7-^.  And 
though  no  intent  appears,  they  are  goilty  of  a  great  misdemeanor.  Ibid. — s.  It  is  an 
indictable  offence,  unlawfifliy  and  injuzionsly  to  carry  a  <diild  infected  with  the  small 
p«K  alone  a  pabHe  highway,  in  which  penoas  are  pstfsing,  and  near  to  the  habitations 
of  the  kine's  sulgects.  4  M.  ft  8. 75.r-«4.  And  it  likewise  is  an  indictable  ofibnce 
in  an  apo&caiy,  after  baring  inocnlaled  children,  onlawfidly  and  iniCnioiHly  to  cause 
them  to  be  exposed  in  the  public  streets,  to  the  danger  of  the  public  health.  4  M. 
aad  S.  S7S.  S75. 

(#}  1.  ^de  Fost.  870.  358.  1  Hale.  439.  464.  4S4t  Kel.  S7.  l  Hawk.  c.  31. 
4  Blk.  Coip.  200^    1  East,  P.  C.  p.  257,  &c. 

If 


604  JUSTICES, 

If  he  wilfully  prepare  poison,  and  lay  it  far  any  person.  H.  P.  C.  44. 
By  the  st.  1  Ed.  6.  12,     S  Inst.  52* 

(M  12.)    Killing  an  officer. 

When  an  officer  is  killed  in  the  execution  of  his  office,  it  is  muider : 
as,  a  watchman,  or  constable.     H.  P.  C.  45.     Sav.  67.     8  Inst  52. 

.  Seijeant,  or  magistrate.     H.  P.  C.  45.     3  Inst,  52.     Sav.  67. 

Or  any  in  their  assistance.     H.  P.  C.  45.*    3  Inst  52, 

Though  he  be  not  known  to  be  an  officer.     H.  P.  C.  45,  46. 

Thouffh  the  process  is  erroneous.     H.  P.  C.  46. 

But  if  the  officer  does  what  is  not  warrantable,  it  is  only  manslau^ter. 
H.  P.  C.  46.     R.  Mar.  4. 

If  the  process  mistakes  the  name,  or  addition  of  the  party.  Dy.  88. 
a.  in  Marg.     R.  Jon.  346. 

(M  IS.)  Officer  exceeding  his  jurisdiction. 

When  an  officer  of  justice  ei^ceeds  the  limits  of  bis  jurisdiction  in 
the  death  of  another,  it  is  murder ;  as,  if  a  justice  of  peace  gives 
judgment  for  high  treason,  and  the  officer  executes  it,  it  is  murder 
in  both.     H.  P.  C.  35. 

If  a  justice  of  peace  give  judgment  of  death  for  a  trespass,  it  is 
inurdeir  in  him,  but  the  executioner  is  excused.     H.  P.  C.  35. 

If  a  judge  executes  a  criminal ;  for  that  bel<nig8  to  the  sheriC 
rl.  P.  C  35,  36. 

Or,  if  a  stranger  does  it  of  his  oym  head.     H.  P.  C.  35,  36. 

So,  if  a  sherm  behead  a  man  condemned  to  be  banged.  H.  P. 
C.  36. 

If  any  execute  martial  law  i|i  time  of  peace.     H.  P.  C.  46. 

If  a  gaoler  by  duress  kill  his  prisoner.     H.  P.  C.  46. 

(M  14.)  Homicide  upon  the  sU  1  Jac.  8. 

By  the  st.  1  Jac  8.,  any  who  stabs  a  person,  not  having  a  weapon 
dravtm,  nor  first  stricken,  (a)  so  that  he  die  in  6  months,  thoiufh 
malice  afore-thought  cannot  be  proved,  shall  suffisr  as  for  murder,  (i) 

But  this  does  not  extend  to  persons  present,  who  do  not  give  the 
stab.     H.  P.  C.  58.     R.  Al.  44. 

Nor  to  a  person,  who  in  a  passion  throws  a  hammer  at  another. 
R.  Jon.  433.  (c) 

Nor  to  those,  who  are  not  indicted  upon  the  statute.     H.  P.  C.  SB. 

The  indictment  need  not  conclude  contra/ormam  staiuti.  H.  P.  C. 
58.     Al.  44. 

And  though  the  indictment  be  upon  the  statute,  the  jury  may  find 
manslaughter  generally.     H.  P.  C.  58*     Al.  44. 


(a)  At  to  the  meaninc  of  these  words,  see  Byard's  case,  W.  Jones,  540.    Skio. 
668.   Post.  501.    X  Hawk.  P.  C.  c.  sa    4  Blk.  Com.  193. 

(b)  See  touching  the  policy,  &c.  of  this  statute,  4  Blk.  Couk^  193.  l  Ld.  Raym.  140. 
Post.  299,  300. 

(c)  See  as  to  the  meaoing  of  the  words  '  stab  or  thrust,'  i  Hale  469.    Fqst.  300. 
I  Hawk.  c.  30.  s.  8.     X  East,  P.  C.  Sit.    Kel.  131.  • 

If 
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If  the  person   killed  bad  thrown  a  pot  at  the  otlier,  he  shall  be  said 
to  have  had  a  weapon  drawn.     R.  per  5  J.  3  Lev.  ^56.  {/) 
Vide  post,  (Y5.) 

(M  15.)  Manslaughter  :  —  If  one  kill  upon  a  reasonable 

provocation. 

The  distinction  between  murder  and  manslaughter  began  upon  the 
plan  of  the  Mosaic  law.     Eq.  Ca.  270. 

And  therefore,  where  a  man  kills  another  upon  a  reasonable  pro- 
vocation {g)  given,  it  will  be  only  manslaughter. 

As,  'if  a  son,  having  been  beaten  complain  to  the  &ther,  who  goes 
three  quarters  of  a  mile,  and  beats  the  person  that  misused  his  son, 
upon  which  he  dies.     H.  P.  C.  48.     R.  12  Co.  87. 

If  a  servant,  seeing  his  master  assaulted,  kills  die  assailant.  H. 
P.  C.  51,  52. 

If  a  stranger  seeing  two  men  fighting,  helps  one  and  kills  the  other. 
H.  P.  C.  52.     R.  1  Sid.  160.     12  Co.  87. 

If  a  man  sees  anoUier  taken  by  a  prest-master,  who  upon  demand 
refuses  to  shew  his  warrant,  and  for  this  he  kills  the  prest-master.  R. 
per  8  J. 

If  a  collector  of  tallage  makes  a  distress  and  being  resbted,  kills. 
R.  I  Vent  216. 

If  a  man  sees  his  wife  in  adultery,  and  kills  the  adulterer.  R. 
1  Vent  158. 

If  a  man  kills  an  officer,  who  arrests  him  without  warrant 

Or,  who  exceeds  his  warrant ;  as,  if  he  break  an  house  to  make 
an  arrest.     H.  P.  C.  46. 

If  a  man  kills  another,  who  attempts  to  enter  into  his  house  upon 
pretence  of  a  title.     H.  P.  C.  40.  57. 

Or,  to  recover  a  possession  gained  by  force.     H.  P,  C.  40.  56. 

(M  16.)  Upon  a  sudden  quarrel. 

So,  upon  a  sudden  quarrel  (k);  as,  if  two  quarrel  for  tlie  wall  and 
fight,  and  one  of  them  is  killed.     H.  P.  C.  57.     3  Inst  55.  (0 

If  two  quarrel,  and  one  of  them  fetches  a  weapon  and  kills  the  other. 
H.P.C.  56.  (A) 

If  two  fight,  and  one  of  them  breaks  his  sword,  and  a  stranger  gives 
him  his  sword,  with  which  he  kills  the  other ;  this  is  manslaughter  in 
both.     H.  P.  C.  57. 

So,  if  two  quarrel  and. agree  to  fight  and  fetch  Uieir  swords,  and  the 
one  kills  the  other;  for  the  blood  never  cooled.  H.  P.  C.  48.  56. 
3  Inst  55.  (0 

(/)  1.  As  to  who  »hail  be  said  to  be  a  person  that  hath  not  then  any  weapon 
drawn,  see  1  Bast,  P.  C.  848, 249.  Sty.  467.  Post.  301.  —  s.  And  what  a  weapon 
drawn,  see  Post.  300,  301.  l  Hale,  470.  1  Hawk.  c.  30.  s.  8.  Sty.  468.  1  East, 
P.  C.  250. 

(g)  Vide.  1  Russell,  638.  et  seq. 

(k)  Vide  8  Ld.  Raym.  1485.    2  Str.  771. 

(t)  And  if  the  combat  be  equal  at  the  onsets  the  use  of  a  deadly  weapon  after- 
wards will  not  make  the  oiTence  more  than  manslaughter,  1  Post,  P.  C.  243.  5  Burr. 
2793.     1  Hawk.  c.  31.  s.  39. 

(k)  Vide  Post.  132. 

(/)  Vide  3  East,  Rep.  581.  1  Hawk.  c.  31.  1  Lev.  180.  1  Sid.  277.  7  St.  Tr. 
42.     1  Hale,  442.  452.  480.    4  Blk.  Coml  185.     1  East,  P.  C  c.  5.    Post.  295,  &c. 

So, 
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SOf  if  two  quarrel  and  part,  and  presently  meet  and  fi^t,  and  one 
of  them  is  killed.     H.  P.  C.  56. 

Though  there  was  former  malice;  if  they  were  reconciled  and 
quarrel  upon  a  new  occasion.     H.  P.  C.  49. 

If  they  fight  upon  malice,  and  are  parted,  and  afterwards  fight 
again  upon  a  sudden.     H.  P.  C.  49. 

If  A.  and  B.  have  malice,  A.  'challenges,  B.  refiises,  but  says  he 
will  go  to  such  a  town,  and  in  the  way  A^  assaults^  (m)  and  B.  kills 
him*     H.  P.  C*  48* 

(M  170  Upon  an  unjustifiable  act. 

Upon  an-  act  not  justifiable,  thou^  done  without  a  mischievous 
intent;  as,  if  a  person  in  wrestling  kills  another.     H.  P.  C.  57. 

Or  in  play  at  foils.     H.  P.  C.  57.     R.  Al.  1 2. 

Or  at  hand-sword,  without  the  king's  command.     H.  P.  C.  32. 

Or  in  justing,  without  the  king's  licence.     (Vide  3  Inst.  56,) 

If -a  man,  shooting  or  throwing  stones  into  an  highway,  kills  another. 
H.  P.  C.  32.  44. 58. 

Or  shooting  at  a  deer  in  a  park.     H.  P.  C.  31.     3  Inst  56. 

Or  rides  a  wild  horse  among  a  concourse  of  people.     H.  P.  C.  44. 

Or  whips  an  horse  in  the  street  to  make  him  run  speedily,  whereby  a 
chfld  is  killed.    H.P.C.58. 

(M  18.)  Homicide :  —  se  de/endendo. 

Homicide  is  excusable,  when  done  upon  inevitable  necessitfr:  as, 
for  one's  own  defence ;  for  if  a  man  be  assaulted  and  retreats  to  a  wall, 
and  then  in  his  d^mce  kills  the  pursuer,  it  is  not  murder,  nor  man- 
slaughter. H.P.C.  41  i  and  this  by  the  st  Glo.  9.  2  Inst  515. 
9  Inst  56. 

So,  if  he  retreat,  when  he  can,  without  ditnger  of  his  life. 

Or  till  he  fiill  dowm    H.P.C.4L 

Or,  if  he  ddes  not  tetreat,  where  the  piursuit  is  so  fierce  that  there 
cannot  be  a  retreat  with  safety  of  life.    H.  P.C.  41.     3  Inst  56. 

Though  there  was  malice  between  the  assailant,  and  the  peisoo  who 
killed  him  in  his  own  defence.     H.  P.  C.  42. 

But  if  a  man  strikes  the  assailant  before  retreat,  and  then  killty  him  in 
his  own  defence,  this  is  manslaughter.     H.  P.  C.  42. 

(M 190  ^y  chance-medley. 

Or,  when  done  by  misadventure :  as,  where  a  man  does  a  lawfid  act 
without  a  bed  intent,  and  death  ensues.  H.  P.  C.  31.  by  the  st  52  H 
6. 26.  de  Marlb.     2  Inst  148.  315. 

As,  if  a  man  be  shooting  at  rovers,  or  at  a  bird,  and  by  chance  k3b 
another.     H.  P.  C.  31.    3  juist  56. 

Or  cutting  wood,  and  the  axo^headflies  off  and  kiBs.    H.  P.  C.  SI. 

Or  justing  by  the  king's  command.     H.  P.  C.  31. 

If  a  fether  corrects  his  scm,  and  by  accident  kills  him.     H.  P.C.  31. 

Or  a  master  gives  proper  correction  to  his  sdidar.    H.'P.  C.  31. 

Or  to  his  servant     H.  P.C.  31. 

If  a  thief  breaks  an  house  in  the  night,  and  A«  rises  and  finds  a 

(m)  The  first  blow  is  immaterial,  if  quarrel  is  sudden,  and  combat  equal    Fost.S95. 
I  Hak,  iS6.    I  Hawk.  c.  91,  s*  17, 28.    Fost  S9tf. 

atrangcr 
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stranger  there  by  consent  of  a  servant,  bat  not  of  the  master  hiding 
htmsSf^  and  supposing  him  to  be  the  thie^  kills  him  with  his  swor£ 
B.  Mar.  5. 

(M  20.)  Justifiable. 

Or,  when  done  by  a  warrant  of  law :  as,  for  the  advancement  of  jus- 
tice ;  as,  if  an  oflScer  puts  another  to  death  purauant  to  judgm^t*    H. 

If  a  champion  in  a  writ  of  right  kills  another ;  or  a  combatant  in  an 
appeal.     H.  P.  C.  37. 

If  a  sheriff,  bailiff,  &c.  having  a  warrant  to  arrest  one  indicted  of 
felony,  kills  him,  if  he  will  not  obey  the  arrest.     H.  P.  C.  36. 
'   So,  a  person,  who  pursues  upon  an  hue  and  cry.     H.  P.  C.  36. 

So,  if  a  perscm  arrested  for  felony,  when  a  felony  is  done,  escapes 
from  his  conductors  to  gaol,  and  they  cannot  retake  him  without  killing 
him.     H.  P.  C.  36. 

If  rioters,  &c.  oppose  a  lawful  warrant  of  a  justice  and  one  of  them 
is  killed.     H.  P.  C.  37. 

So,  in  civil  process,  if  the  party  resist,  the  sheriff,  &c.  may  kill 
him  without'retreating.     H.  P.  C.  37.     3  Inst  56. 

Or,  if  in  the  arrest  the  sheriff  kill  him,  it  is  not  felony.  H.  P.  C#  37. 
3  Inst  56. 

If  an  oiBcer,  in  pursuit  of  transporters  of  woiol,  after  resistance^  kills 
one  of  them.     3  Mod.  66. 

If  a  prisoner  assaults  hb  gaoler,  the  gaoler  may  kill  Um.  H.  P.  C. 
37.     3  Inst  56. 

If  hunters  in  a  park  fly  or  resist,  the  parker  may  kill  them.  H.  P. 
C.  37.     By  the  St  21  Ed.  1.  de  Malefactoribus  in  Parcis. 

So  a  man  may  kill  a  thief,  who  attempts  to  rob  him  upon  the  high- 
way, or  in  his  house.  H.  P.  C.  39.  Declared  by  the  st.  24  H.  8.  5v 
3  lust  56. 

And  a  woman,  him  that  attempts  to  ravish  her^     H.  P.  C  39^ 

Or  a  man,  who  attempts  burning  an  house.     H.  P.  C.  39. 

Otherwise,  if  he  attempt  only  a  battery.     H.  P.  C«  40. 

Or  if  the  parker,  &c.  had  malice^  By  the  st  21  £d,  1  de  Male* 
liictoribus  in  Parcis. 

In  these  cases  the  party  shall  be  arraigned,  and  upon  the  spi^ial 
matter  found,  if  it  be  se  dcfendendoy  or  chance-medley,  [he  forfeits  his 
goods,  but  he  shall  have  a  pardon  ^  course.     H.  P.  C.  32.  4(K 

If  it  be  justifiable  homicide,  he  shall  be  dismissed  without  forfeiture^ 
or  pardon.     H.  P.  C.  38. 

(N)  ^tje!pn0ion  anD  compounding;  offences. 

(N  1.)  Of  treason. 

All  treasoa  includes  misprision.     H.  P.  C.  127.     3  Inst  36. 

By  the  st  5  Ed.  6.  11.  concealment  of  treason  shall  be  only  mis-< 
prision.     So,  by  the  st  1  and  2  Ph.  and  M.  10.     3  Inst  36. 

The  concealment  is  misprision,  though  the  treason  be  made  so  by 
statute.     H.  P-  C.  127-     R.  Kelff.  21. 

If  one  knows  a  counterfeitor  of  the  coin,  and  does  not  discover  him,^ 
that  is  a  misprision.     H.  P.  C  1 28. 

By 
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By  the  st  13  El.  2.  Concealment  of  bulls,  &c.  from  Rome,  is 
misprision  of  treason. 

By  the  st.  14  £L  3.  To  counterfeit  coin  not  of  this  realm,  nor 
current  here,  is  misprision  of  treason. 

If  A.  be  informed  of  a  design  and  of  the  persons,  it  will  be  misprision, 
though  he  says  generally,  that  there  is  a  plot,  &c.  for  he  ought  to 
discover  all  that  he  knows  of  the  design.     Kelg.  22. 

And  he  ought  to  discover  it  to  a  privy  counsellor,  or  a  justice  of 
peace.     Semb.  Kelg.  22.     H.  P.  C.  127.     3  Inst  36. 

But  the  receiver  of  a  traitor  knowingly,  if  he  comforts  him,  is  a 
traitor.     H-  P.  C.  127.     3  Inst  138. 

So  knowledge  of  treason,  and  assent  make  a  traitor.     H.  P.  C.  127. 

Of,  approbation.     Kelg.  21. 

Yet  concealment  of  a  iact,  not  treason,  is  not  misprision.  Kelg.  33. 
.  So  a  man  cannot  be  guilty  of  misprision,  without  knowing  the 
design  and  the  persons.     Kelg.  21,  22. 

One  convicted  of  misprision  of  treason  forfeits  his  goods,  hb  land 
for  life,  and  shall  be  imprisoned  for  life.     H.  P.  C.  128.     3  Inst  36. 

(N  2.)  Of  felony. 

Misprision  of  felony  is,  when  a  man  conceals  (n)  the  felony.  H. 
P.  C.  129.     3  Inst  139. 

Or,  if  he  procures  the  conceahnent     H.  P.  C.  129. 

(N  3.)  Other  misprisions. 

If  a  man  litrikes  in  Westminster-hall  sedente  curid^  it  is  a  great  mis- 

f)rision,  for  which  he  shall  lose  his  hand,  his  goods,  the  profits  of  his 
and  for  life,  and  shall  have  perpetual  imprisonment.     H.  P.  C.  131. 
3  Inst  140. 

So,  if  he  rescues  a  prisoner  from  the  bar  of  the  court  of  chancery, 
B.  R.,  C.  B.  ot  exchequer.     H.  P.  C.  131.     Vide  3  Inst  141. 

So,  if  in  the  presence  of  the  same  courts,  or  of  justices  of  assize, 
or  oyer  and  terminer,  a  man  draws  his  sword  and  strikes  another.  H. 
P.  C.  132.     3  Inst  140. 

Or,  draws  upon  a  judge,  though  he  does  not  strike  him.  H.  P.  C. 
132.     3  Inst  140; 

By  the  st  33  H.  8.  12.  If  a  man  strikes  in  the  kin^s  palace  and 
draws  blood,  he  shall  lose  his  hand,  and  suffer  fine  and  ransom  and 
perpetual  imprisonment.     (Vide  8  Inst  140.) 

(ft)  1.  As  if  be  silently  obtenre  the  comiDission  of  a  felony,  without  usiiig  any  eo- 
deavour  to  apprehend  the  offender.  1  Hale,  374, 575.  l  Hawk.  c.  59.  s.  9.  n.  (l).  — 
9.  For  there  is  an  obligation  to  disclose  to  a  magistrate  andthet's  crime,  with  ail 
possible  expedition,  5  Inst.  140.  —  3.  But  there  must  be  a  knowledge  merely, 
without  any  assent;  for  if  a  man  assent  to  a  felony,  he  will  be  either  principal  or 
accessary,  4  BIk.  Com.  181. —  4.  So  theft  bote  or  compounding  felony,  which  is 
where  the  party  robbed,  not  only  knows  the  felon,  but  also  takes  tiis  goods  aguo, 
or  other  amends  upon  f^eement  not  to  prosecute.  1  Hawk.  c.  59.  s.  5.  4  Blk. 
Com.  133.  —  5.  Ana  is  piihishable  by  fine  and  imprisonment,  unless  where  the  party 
makes  himself  an  accessary.  Hawk.  Id.  s;  6.  S  Hale  400.  —  6.  But  the  barely 
taking  agun  one's  own  goods  which  haye  been  stolen,  is  no  offence  at  all, 
unless  some  favour  be  shown  to  the  thief.  Hawk.  Id.  s.  7.  —  7.  By  4  G.  I.e.  11. 
taking  a  reward  to  help  to  stolen  goods,  is  felony.  —  8.  And  by  2S  G.  S.  c.  56.,  to 
advertise  a  reward  for  the  return  of  tbincs  stolen,  incurs  a  forfeiture  of  50/1  —  9.  So, 
compounding  li  misdemeanour  is  unlawful,  s  Wils.  341.  5  Bast,  S98.  509.  4  BIk. 
Com.  3S5t  564. —  10.  So  compounding  informations  on  peosl  statutes.  4  BIL  Com. 
136.    18  Eliz.  c.  5.  s.  4.    Vide  6  Bast,  1S6. 

If 
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If  one  utters  coin,  knowing  it  to  ^be  counterfeit,  it  is  a  great  mis- 
prision, for  which  he  shall  be  fined  and  imprisoned.     H.  .P.  C.  20.  128. 

So,  if  one  of  a  grand,  inquest  discovers  the  person  indicted,  or  the 
evidence  against  him.     H.  P.  C.  131. 

Or,  if  a  man  dissuades  another  from  giving  evidence  against  a  felon. 
H.P.  C.  181. 

So,  if  a  man  reproaches  a  judge.     H.  P.  C.  131.     3  Inst.  142. 

Or  assaults  the  attorney  of  the  adverse  party.     H.  P.  C.  131. 

Or  abuses  a  juror,  who  gives  a  verdict  against  him.     H.  P.  C.  131. 

Sin  to  pttUtUnilTf  vide  title  Pr^smukire. 

(O)  irelong  to  gooD0^ 

(O  1.)  Robbery,  what :  —  a  violent  taking. 

Robbery  is  (o)  a  felonious  (p)  and  violent  {q)  taking  of  money  or 
fioods  of  any  (r)  value,  fi'om  the  person  [s)  of  a  man,  putting  him  in 
far.  ( O     H.  P.  C.  71.     3  Inst.  68. 

Tlie 

(o)  I .  A  felonious  taking  of  money  or  goods  of  any  value  from  tbe  person  of  another 
«r  in  bis  presence,  againH  his  will,  by  violence,  or  putting  him  in  fear.  2  Russell,  9H7. 
S  Bast,  P.  C.  707.  1  Leach,  280.  4  Blk.  Com.  243.  l  Hawk.  c.  54.  i  Hale,  532. 
5  Inst.  68.  —  2.  And  it  is  an  aggravated  species  of  larceny.     1  Leach,  228.  321. 

(/>)  1.  1  Leach,  196.  2  East,  P.  C.  662.  —  2.  And  see  where  the  question  as  to 
the  felonious  intent  has  arisen  where  tbe  property  has  been  taken  under  colour  of  a 
purchase.  2  East,  P.  C.  712.  l  Hawk.  c.  34.  s.  14.  4  Blk.  Com.  244.  2  East,  P.  C. 
««1,  669. 

(9)1.  The  property  must  be  taken  against  the  will  of  the  party.  —  2.  And  there- 
fore where  he  consented  to  the  fact  for  a  base  purpose,  it  was  held  to  be  no  robbery. 
Post.  121.128.  —  3.  And  if  it  be  taken  by  violence  though  without  putting  in  fear, 
0t  9ieaver»&f  it  is  robbery.  2  Russell,  996.  —  4.  For  fear  is  constructive  violence. 
1  Leach,  196,  197.  2  East,  P.  C.  727.  2  Leach,  619.  2  East,  P.  C.  735.—  5.  But 
where  th^  taking  is  bv  actual  violence,  a  sudden  taking  or  snatching  from  a  person 
unawares,  is  not  sumcient.  1  Leach,  287.  290.  n.  2  East,  Pi  C.  702,  703.  —  c. 
But  if  any  injury  be  done  to  tbe  person,  or  there  be  an^  struggle  by  the  party  to 
keep  possession  of  the  property  before  it  be  taken  from  him,  there  will  be  a  sufficient 
actual  violence,  l  Leach,  520.  335.  290.  n. .  2  East,  P.  C.  709.  —  7.  Violence  ac- 
companied by  some  colourable  and  specious  pretence  is  robber}'.  2  East,  P.  C.  709. 
Id.  D.  1  Leach,  28a  2  East,  P.  C.  709.  —  8.  And  though  the  violence  be  not  used 
for  the  purpose  of  obtaining  the  property  of  the  party  assaulted,  yet  if  property  be 
obtained  by  it,  the  offence  may  be  robbery.    2  East,  P.  C.  71 1. 

(r)  1.  The  property  must  be  of  some  value.  2  Leach,  673.  680.  —  2.  Otherwise 
the  offence  will  be  only  that  of  an  assault  with  intent  to  rob.    2  Russell,  989. 

(s)  1.  The  taking  need  not  be  immediately  from  the  person  of  the  owner;  it  will 
be  sufficient  if  it  be  in  his  presence.  1  Hale,  533.  1  Hawk.  c.  54.  s.  6.  2  Str.  1015. 
3  Inst.  68.  4  Blk.  Com.  243.  2  East,  P.  C.  707,  708. —  2.  But  it  must  not  pre- 
cede the  violence  or  putting  in  fear. 

(<)  1.  However  slight  the  d^;ree  of  fear  may  be;  ^et,  if  through  its  means  property 
ii  obtained,  it  is  sufficient.  —  2.  It  is  enough,  too,  if  the  fact  be  attended  with  such 
circumstances  of  terror,  such  threatening  by  word  or  gesture,  as  in  common  ex- 
perience are  likely  to  create  an  apprehension  of  danger,  and  induce  a  man  to  part 
with  his  property  for  the  safety  of  his  person.  Post.  128.  4  Blk.  Com.  243,244. 
1  Leach,  197. — 3.  And  it  is  not  necessary  that  actual  fear  should  be  strictly  and 
precisely  proved ;  as  the  law  in  odium  tpoliatorit  will  presume  fear,  where  there  ap- 
pears to  be  a  just  gronnd  for  it.  Post.  128.  2  East,  P.  C.  711.  2  Russell,  1003.  — 
4.  And  snch  /ear  may  be  presumed  though  the  party  ^o  to  meet  the  robber,  and.for 
the  purpose  of  apprehending  him.  Fo^.  129.  —  5.  And  this  fear  may  exist,  though 
Ane  prq>erty'  be  taken  ninder  colour  and  on  pretence  of  a  purchase.    2  East^  p.  C. 

Vml.IV.  Rr  712. 


610  JUSTICES. 

T%e  indictment  says,  vklenter  et  Jelonice  cepit  a  persanSf  ifc.  in  ier^ 
rorems  and  therefore  differs  from  an  indictment  of  a  cut-purse^  whtdi 
says,  clam  et  secrete  a  person^.     H.  P.  C.  ?!•  74.  75.     S  Inst.  68,  69. 

If  a  robber,  by  terror,  prevails  with  a  person,  to  deliver  hb  money 
and  takes  it,  it  is  a  violent  taking.     H.  P.  C.  72.     3  Inst.  6S.  (tt) 

So,  if  he  compels  him  to  swear  to  fetch  him  money,  which  the 
robber  receives.     H.  P.  C.  72.     3  InsL  68.  {x) 

Though  he  has  no  weapon  drawn  to  terri^.     H.  P.  C.  72.  (^) 

If  he  cuts  a  girdle,  by  which  a  purse  laUs  to  the  ground,  and  the 
robber  takes  it  up,  it  is  a  violent  taking.     H.  P.  C.  72.     3  Inst  69. 

Though  upon  seeing  a  small  sum  in  ity  he  re-delivers  it.  H.  P.  C.  72.  (z) 

Or  lets  it  fall,  and  does  not  take  it  up  again.  H.  P.  C.  72*  3  Inst. 
69.  (a) 

But  if  he  takes  nothing,  (a)  though  he  assaults  to  rob,  it  is  no 
robbery.     H.  C.  P.  71.  (b) 

Though  he  cuts  the  girdle,  and  the  purse  fiills  to  the  ground,  if  he 
does  not  take  it  up.     H.  r.  C.  72.     3  Inst  69. 

All  aiding,  or  in  company  to  rob,  are  principals,  though  only  one 
takes  it     H.  P.  C.  72. 

If  several  come  to  rob  A.  who  escu)es ;  and  afterwards  one  of  diem 
rides  from  the  others,  and  out  of  their  presence  and  without  dieir 
privity,  robs  and  returns  to  the  company,  all  are  guilty.     H.  P.  C.  72. 

(O  2.)  From  the  person. 

A  taking  in  my  presence  is  a  taking  from  my  person.  H.  P.  C 
73.     3  Inst  69. 

Taking  of  beasts  out  of  a  pasture  in  my  presence^  after  terror  done 
to  me  by  an  assault  or  violence,  is  robbery.    H.  P.  C.  73.     3  Inst  69. 

If  a  man  being  assaulted  to  be  robbed,  throws  his  money  into  a 
ditch,  and  a  robber  takes  it     H.  P.  C.  73.    3  Inst  69. 

Or,  if  he  drops  his  hat,  and  the  robber  takes  it     H.  P*  C.  73. 

« 

(O  S.)  Any  value. 

Though  the  value  be  under  12  pence.     H.  P.  C  73.     3  Inst  69. 
Or  only  one  penny.     3  Inst  69. 
Vide  post,  (Y.  8.) 


7 IS.  —  6.  And  may  be  of  violence  to  the  child  of  the  party.  S  East,  P.  C.  718. 7S5. 
—  7.  As  to  the  fear  of  injury  to  one's  property,  being  sufficient,  see  2  Ruoeil, 
1005.  1009.  —  s.  And  as  to  that  of  injury  to  the  charaaer,  see  Id.  1009.  to  1085. 

(m)  1.  And  which  taking  is  termed  a  taking  in  law. 

(«)  2  East,  P.  C.  71 1.    4  BIk.  Com.  S44. 

(^)  1  Hawk.  c.  54.  s.  S.    1  Hale,  535, 

(«)  1  Leach,  sss.  3S0. 

(a)  1 .  The  taking  must  be  such  as  to  eive  the  robher  a  possession  of  the  thing 
taken,  l  Leach,  388.  n.—  S.  And  though  formerly  it  may  have  been  holden,  thit 
a  sudden  taking  or  snatching  of  any  property  from  a  person  unawares  is  sufficient, 
yet  the  contrary  doctrine  appears  to,  be  now  established,  and  that  no  taking  by 
violence  will,^  at  the  present  day,  be  considered  as  sufficient  to  constitute  robtor* 
unless  some  injury  be  done  to  the  person,  or  unless  there  be  some  preTious  stnigpe 
for  possession  of  the  property,   l  Leach,  887.  891.  8  East,  P.  C  703.  9  Russell,  991 

(I)  By  the  St  7  G.  8.  81.^  he  shall  be  adjudged  guilty  of  felony,  and  trao^ioneci 
for  seven  years. 

(O.  40  Lsr- 


Fehny  to  goods.  61 1 


(O  4.)  Larceny,  what. 

Larceny  is  {c)  a  felonious  taking  of  the  personal  goods  of  another, 
H.  P.  C.  60.    S  Inst  107. 

If  it  be  above  the  value  of  12  pence,  it  is  grand  larceny.   H.  P.  C.  69. 

If  under  that  value,  it  is  only  petit  larceny.     H.  P.  C.  70.  75. 

So,  if  of  the  value  of  12  pence.     2  Rol.  7S.     H.  P.  C.  70. 

Grand  larceny  may  be  coxhmitted  by  a  taking  clam  et  secrete  a  per^ 
sond ;  as,  by  picking  a  pocket,  cutting  a  purse.     H.  P.  C.  75. 

And  the  indictment  for  this  must  say,  clam  et  secrete ;  for  if  it  doe» 
not  appear,  by  the  indictment  or  verdict  of  the  jury,  to  be  clam  et  secretf 
dpersondy  it  does  not  differ  from  common  larceny.     H.  P.  0.  75. 
'  Or  it  may  be   committed  in    a   man's  habitation.    H.  P.  C.  76. 
3  InsL  108.     Vide  post,  (P.  2,  &c) 

Or  at  large,  without  regard  to  the  person  or  habitation  of  any. 
H.  P.  a  60.     3  Inst.  107. 

(O  5.)  Who  may  commit  it. 

An  in&nt  not  at  the  age  of  discretion,  viz.  14  years,  may  commit 
larceny.     H.  P.  C.  65.  (d) 

But  it  is  prudent  to  respite  the  judgment.    H.  P.  C.  65. 

A  woman  by  her  own  act  may  ccmimit  it,  though  covert.  H.  P.  C. 
65.     3  Inst.  108. 

And  the  command  of  her  husband  does  not  excuse  her.  H.  P.  C.  66.. 

But  the  coercion  of  her  husband  excuses  her;  but  not  in  murder. 
H.  P.  C.  66.     3  Inst  108. 

And  if  done  in  company  mth  her  husband,  it  shall  be  intended  by 
his  coercion.     H.  P.  C.  65. 

Though  she  commits  burglary.     R.  Kelg.  31. 

Yet  the  coercion  of  a  master  does  not  excuse  the  servant.  H.  P.  C.  66. 

And  if  the  woman  cannot  prove  her  marriage,  it  does  not  excuse  her. 
R.  Kelg.  37. 

(O  6.)  What  is  a  felonious  taking. 

The  indictment  shall  say,  apitf  for,  fdonke  abduxit  is  not  sufficient* 
H.  P.  C.  61. 

If  a  man  steals  my  horse,  and  A.  steals  it  from  him ;  A.  may  be  in- 
dicted for  a  felonious  taking  fix)m  roe.     H.  P.  C.  64. 

If  a  man  takes  a  woman  with  the  goods  of  her  husband  against  her 
will,  it  is  felony.     H.  P.  C.  64. 

If  A.  kills  my  sheep  and  takes  only  the  skins,  it  is  felony.  H.  P.  C.  64. 

O,  the  wool.     H.  P.  C.  64. 

If  a  man  takes  a  horse  by  colour  of  a  replevin.  H^  P.  C.  63.  3  Inst  1 08« 

If  he  takes  any  thing  out  of  a  trunk  and  lays  it  on  the  floor,  but  being 


(c)  The  felonious  taking  the  propertjp  of  another  without  his  consent;  and  a|^nst 
his  willy  with  intent  to  convert  it  to  the  use  of  the  taker.    2  Leach,  1089. 
'  (d)- Vide  S  Inst.  106.  ^nt 

surprised 

R  r  « 
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surprised  leaves  it  there.     R*  Kelg.  SI.  for  by  such  Caking  he  had  the 
possession*  {p) 

Though  the  bare  use  was  permitted  to  him :  As,  if  a  guest  steals  plate 
brought  for  his  use.     H.  P.  C.  61.     3  Inst  108.        .  •- 

Or  sheets  from  his  bed.     H.  P.  C  64>.     3  Inst  J  08. 

Or,  though  the  bare  charge  was  committed  to  him :  as,  if  a  butler 
steals  plate  committed  to  his  charge.     H*  P.  C.  61.     3  Inst  108. 

Or  a  shq)herd,  sheep.     H.  P.  C.  61.     3  Inst  108. 

Or,  though  the  thief  be  apprehended  before  the  goods  removed: 
as,  if  a  guest  carries  sheets  down  stairs  animo  Jiarandiy  (q)  bat  is  ap- 
prehended before  he  gets  out     H.  P.  C.  64.     3  Inst  108. 

If  a  man  steals  an  horse,  but  is  taken  before  he  gets  out  of  the  pas- 
ture.    H.  C.  P.  64.     8  Inst  109. 

If  several  come  with  intent  to  steal,  and  one  of  them  takes  goods, 
they  are  all  felons.     Per  Kelg.  47. 

But  it  is  not  felony,  if  a  man  finds  goods  and  converts  them  animo 
Jiirandi.     H.  P.  C.  61.  (r) 

Or,  if  a  wife  delivers  them  to  him,  without  the  assent  of  the  husband. 
H.  P.  C.  64.     Sho.  52.  (s) 

Or,  if  he  obtain  them  by  &Ise  token,  or  counterfeit  letter.  Vide  the 
St  33.  H.  8.  1.  (/) 

So,  if  possession  was  delivered  (u) :  as,  if  A.  lend  an  horse  to  a 
stranger,  who  never  returns  with  it,  it  is  no  felony.     H.  P.  C.  61« 


(p)  Any  removal  of  the  goods,  with  a  felonious  intent,  b  a  sufficient  carrying  twiy* 
9  Inst  IDS.  109.  1  Hawk.  c.  95.  s.  25.  S  Bast,  P.  C  S5S.  1  Hale,  507. 508.  L  LeKh> 
956.  —  2.  But  there  must  be  an  entire  posseission  of  the  goods  by  the  thie^  thoogli 
but  for  an  instant.  9  East,  P.  C.  SS6i  1  Leach,  936,  957.  (n.)—  5.  And  a  aerenooe. 
9  East,  P.  C.  SS6.    1  Hale,  508. 

(q)  1.  The  taking  must  be  ammo  furandL  —  9.  And  as  a  taking,  though  wrongTuIf 
nay  only  amount  to  a  trespass,  such  taking  will  not  be  larceny.  1  Hile^  508'  S. 
East,  P.  C.  661.  4  BIk.  Com.  SS9. — ^5.  Thus,  where  the  prisoners  took  two  hones 
from  a  stable,  rode  them  to  a  place  at  a  considerable  distance,  and  there  left  them, 
proceeding  on  their  joumqr  on  foot ;  and  the  jury  having  found  that  the  horses  were 
taken  by  the  prisoners  only  ia  order  to  ride  them,  and  afterwards  leave  then,  it  was 
holden  to  be  trespass  and  not  larceny.  9  East,  P.  C.  669,  665.  —  4..  So  the  taking 
may  be  by  mistake  without  any  animus  furandi.  1  Hale,  506, 507.  9  East,  P.  C.  661- 
—  5.  So  the  ammuM  furandi  may  be  negatived  by  a  claim  of  right.  1  Hale,  506.  509. 
515.  9  East,  P.  C.  510.  659. — 6.  But  whether  it  is  not  felony  to  take  com  I^ 
gleaning,  see  Woodf.  L.  &  T.  949.  9  Russell,  104O,  1041.— 7.  And  where  then  is 
any  doubt  as  to  the  right,  the  court  will  direct  an  acquittal.    3  East,  P.  C  659. 

yr)  1.  J  Inst.  108.  1  Hawk.  c.  5J.  s.  9.  1  Hale,  506.  —  9.  Which  doctrine, bo«- 
^ver,  only  applies,  where  the  finder  really  believes  the  goods  to  have  beea  loA  hf 
the  owner,  and  does  not  colour  a  felonious  taking  under  such  a  pretence.  I  Hal^ 
506,  507.  9  East,  P.  C.  664.  —  5.  See  cases  of  hackney  coachmen  talcing  articles  left  in 
their  coaches.  9  East,  P.  C.  664.  l  Leach,  415.  415^  n.  9  Russell^  1042.  1044.— 
4.  Of  notes  found  and  converted.  9  Russell,  1044,  I045.  —  5.  Of  a  convenion  of 
money  found  in  a  bureau  delivered  to  a  carpenter  to  be  rcfMurcd.  8  Vei^  4<x^' 
9  Leach,  95i.  .   ^ 

(#)  1.  The  taking  must  he^invUo  dommo.  -—  9.  And  where  some  thieves^  ^^^'t 
jsinmed  with  the  servant  of  the  owner  to  steal  some  goods,  the  owneiJ|f)^nowin|« 
tjsm  plat,  <firected  the  servant  to  carry  on  the  business^  with  a  .view  tA  the  detcctioa 
fif  toe  thieves,  which  the  servant  accordingly  did ;  it  was  held  larceny,  9  Leach,  913. 
9  East,  P.  C.  666. 

(i)  1  If  the  owner  part  with  the  property  in  the  goods  taken,  there  caa  be  do 
iUonv  in  the  takii^  however  fraudulent  the  means  by  which  such  ddivery  was  pro- 
eured.  9  East,  P.  U.  668,  695. «— 9.  And  see  the  cases  arran^din  9  Ruuelly  lOM, 
^  $§q. 

(h)  As  to  which  see  t  Ri^sell,  1068. 1088. 

•  If 


Filony  to  goois.  ^  613 

If  a  dothier  deliver  yam  to  a  weaver,  who  embeales  or  runs  away 
with  it     H.  P-C-61,  62. 

If  a  carrier  cany  away  goods  delivered  to  him.     H.  P.  C.  61. 

If  a  goldsmith  embezzle  plate  committed  to  him  to  be  wrought, 
^o.  B%. 

If  a  woman  hire  a  room  femished)  and  afterwards  carry  away  the 
furniture.     Sho.  54>.     R.  Kelg*  24.  ^  14  Car.  2. 

Yet,  if  tlie  privity  be  determined  upon  which  the  delivery  was  made,  * 
it  is  felony  ix) :  as,  if  the  carrier  open  a  pack  or  trunk  and  take  the 
goods  out     H.  P.  C.  62.  . 

Or,  if  he  carry  them  td  the  place  appointed,  and  ^^fterwards  steal 
them.     H.  P.  C.  62. 

If  a  throwster  delivers  silk  to  a  workman  in  his  house  to  be  worked, 
and  he  steals  it ;  for  the  whole  property  remained  in  the  owner.  R. 
1664.     Kelg.  85.  {y) 

And  by  the  st  21  H.  8.  7«  if  a  servant  embezzle  or  go  away  (of  in- 
tent to  steal)  with  any  money,  or  goods  entrusted  with  him  to  the  value 
of  40  shillings,  it  is  felony.  Provided  not  to  reach  an  apprentice,  or 
one  under  18. 

If  goods  are  delivered  to  a  servant  by  another  servapt,  it  is  within  the 
statute.     H.  P.  C.  62. 

Bnt  i/the  servant  waste  or  consume^  &c.  it  is  not  within  the  statute. 
H.P.C.  63. 

Or,  if  h^  receive  rent  for  his  master  and  run  away  with  it  H.  P.  C.  63. 

Or^  if  the  master  deliver  beasts  to  him  to  sell,  and  he  runs  awajr 
with  the  money  after  the  sale.     H.  P.  C.  63. 

Or,  if  he  deliver  an  obligation  to  htm,  and  he  receives  the  money 
due,  and  departs.     H.  P.  C.  63. 

Or,  if  he  departs  with  the  obligation  itself.    H.  P.  C.  63. 

Or,  if  he  does  not  continue  servant  at  the  time  of  the  delivery,  and 
the  running  away  with  the  goods.     H.  P.  C*  63.  '^ 

(0  7.)  What  goods- 

If  a  Ikian  take  feloniously  any  moveable  goods  of  anotlier,  it  is- 

felony. 

Tliough  he  had  but  a  special  property,  as.  bailiff.     H.  P.  C.  67» 

S  Inst  110. 

Cloth  in  the  hands  of  a  taylor.     H.  P.  C.  67.  (r) 

Goods  in  the  hands  of  a  carrier.     R.  Kelg.  39. 

Tliough  the  owner  himself  take  them,  with  intent  to  charge  the 
bailee,  &c,.  for  them.     H.  P.  C.  67. 

Though  the  owner  be  uncertain :  for  he  may  be  indicted,  quare  bonU 

mortui^  bona  ignotU  &c     H.  P.  C.  67* 

1  .  •  -  -  -  ^— ^— ^— ^-^"^ 

(x)  As  to  which  see  9  Russell,  1088.  1094. 

(y)  And  where  a  landlady  sent  her  servant  to  a  lodger  with  a  bank«npte,  reqjB^ng 
him  to  change  it,  and  he  went  awaj  with  it,  it  was  held  larceny,  s  Leaoh,  564. 
Vide  2  Leach,  1079. 

{%)  1.  Washerwoman,  1  Leach,  557.  n.  8  East,  P.  C.  655.-^  S.  Coacfamaster,  1  Leach, 
556. — 5.  Livery-Mble-keeper,  1  Leach,  557. — 4.  Driver  of  stage  coach,  i  Leach,  875. 
9  East,  P.  €•  655. 

So, 
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So,  quare  bona  capeUa^  or parockiananwh  if  he  takes  the  goodstf  s 
church  or  chapel,  in  the  time  of  vacadon.  H.  P.  C.  67.  3  Inst  110.  (a.) 

So,  if  he  takes  a  shroud  irom  a  person  buried,  he  shall  be  indicted, 
quare  bona  executanm.     H.  P.  C.  67.     3  Inst.  110. 

Though  the  things  taken  be  {p)fer<B  ruUura^  si  sint  domui^aut  matud 
atsueff  and  die  tliicf  knows  tliem  to  be  tame.     H.  P.  C.  68.  (c) 

As,  if  he  take  a  deer,  coney,  crane,  partridge,  or  pheasant,  whkh 
he  know9  to  be  tame.     H.  P.  C.  68.     3  Inst  110. 

Or  a  swan  marked  and  pinioned.     H.  P.  C.  68. 

Or  not  marked,  if  it  be  tame  in  a  moat,  pond,  or  private  river. 
Ii.  P.  C  68. 

An  hawk  reclaimed.     H.  P.  C.  66.     3  Inst  109. 

And  by  the  stat  37  £d.  3.  19.  if  he  steal  any  hawk,  &c  and  does 
not  proclaim  it     3  Inst.  97. 

So,  if  they  be  restrained  of  their  natural  liberty  raticne  impoieiUutf 
as  young  hawks,  and  young  pigeons  in  the  nest     H.  P.  C.  68. 

Vel  raiione  loci ;  as,  old  pigeons  in  a  dove-house.     H.  P.  C.  68. 

Fish  in  a  net,  ti'unk,  or  s^mrate  pond.  H.  P.  C.  67.  3  Inst  109.  [ij 

But  there  can  be  no  felony  of  things^r^  natura^  though  privil^g^ 
ratione  loci;  as  deer,  conies,  in  a  park,  warren,  or  indosure.  H.  P.  C. 
68.  {e) 

Nor,  of  diings  reclaimed  or  tame,  when  they  regain  their  natural 
wildness.     Vide  Biens,  (F.) 

So  an  indictment,  quare  bona.  B.  where  they  are  the  goods  jf  another, 
will  be  bad,  and  the  defendant  acquitted. 

So,  if  it  be,  for  goods  of  the  Marqub  of  B.  where  he  is  only  the 
eldest  son  of  a  duke.     R.  Sal.  451. 

Nor,  of  diings  of  a  base  nature,  though  tame;  as  bears,  fines, 
monkeys,  ferrets,  or  their  whelps.     H.  P.  C.  66*    3  Inst  109. 

Though  domita  natura ;  as,  a  mastifl^  or  other  dog.  H*  P.  C.  66. 
3  Inst  109. 

Nor,  of  things  real,  or  annexed  (./)  to  the  realty^  as,  of  com,  or 
grass  growing,  apples  on  trees.    H.  P.  C.  66*     3  Inst  109-  {g) 

Lead  taken  from  a  church.     H.  P.  C.  66» 


(a)  I.  Where  a  statute  gives  a  corporate  capacity  and  name  to  iadiTiduab  aa^ 
▼ests  property  in  them,  such  propert>'  must  be  laid  in  an  indictment,  as  belonging  to 
them  in  their  corporate  name,  and  aot  in  the  names  of  their  individaal  members. 
1  Leach,  253.  S  East,  P.  C.  1059.-*-  s.  But  where  property  is  vested  in  trustees  aot 
incorporated,  nor  having  a  public  name  given  to  them  collectively,  it  should  be  Ud  ia 
the  indictment  in  their  individual  names.     1  Leach,  515. 

{b)  Larceny  may  be  committed,  by  pulling  wool  from  the  bodies  of  Uve  sheep  and 
Iambi  with  a  felonious  intent.-    1  Leach,  171.    s  East,  P.  C.  618. 

(r)  Unlets  they  are  of  a  base  nature;  as  dogs,  cats,  bears,  foxes,  apes,  monkies,  pol^ 
cats,  ferrets,  and  the  like.  5  Inst  109.  l  Hale,  511,512.  1  Hawk,  c  9S.  1.56. 
4  filk.  Com.  2.')6.     9  East,  P.  C.  614.     9  Russell,  J 197. 

{d)  Vide  9  Russell,  1 184,  et  seq.    Id.  1197,  et  seq. 

{e)  Nor  of  parchment  %mtings  which  concern  the  really.  1  Leach,  12.  9  East* 
P.  C.  596. 

(f)  1 .  But  statutes  have  in  many  cases  changed  the  law.  —  9.  As  to  wfaieb,  see  as  to 
likck  lead  mines,  25  G.  2.  c.  lo. — ff.  Lead,  Sec.  affiled  to  bouses,  &c.  see.4  <?•  ^ 
e.  32.,  91 G.  3.  c.  68 ;  and  for  the  construction  of  which,  see  9  Russell,  1 1 00,  et  •eq.— 
4.  Cubing,  &c.  in  the  night,  trees,  &c.,  see  6  G.  5.  c.  96, 48 ;  13  G.  5.  c.  33^  45  G.  >• 
c  66 ;  and  for  the  construction  of  which,  see  2  Russell,  1 107,  et  seq. 

Other- 
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Otherwise,  if  left  there  after  severance,  and  fit  another  lime  removed. 
H.P.C.  66.     3  Inst.  109. 

Nor,  of  a  cop^r  fixed  to  an  house.     R.  1664.     Kelg.  29. 

Nor  taking  \an  infant  in  ward.     H.  P.  C.  66 »    3  Inst.  1 09. 

Nor  a  chest  with  charters,  though  the  chest  be  above  the  value  of 
12d.     H.  P.  C.  66.    3  Inst  109. 

Yet  stealing  an  obligation  is  felony;  for  it  is  a  chose  en  action. 
H.  P.  C.  67.  {g) 

Nor,  of  thinffs  which  are  nuUius  in  bonis ;  as  treasure-trove^  wreck, 
waife,  or  stray  before  seizure.     H.  P.  C.  67«     3  Inst.  108. 

(O  8.)  What  value. 

If  a  man  be  indicted  in  the  same  indictment  for  taking  of  4d.  atone 
time  and  lOd.  at  anotlier  from  the  same  person,  this  is  grand  larceny. 
H.  P.  C.  70. 

If  two  take  goods  to  the  value  of  13d.,  it  is  grand  larceny  in  both. 
H.  P.  €•  70. 

But  thouffh  goods  are  valued  in  the  indictment  at  10s.,  the  jury  may 
find  specialhr  guil^  to  the  value  of  lOd. ;  and  that  will  be  petit  lar- 
ceny.   H.  P.  C.  70. 

Vide  post,  (Y.  9,  10.) 

(P)  jFelonj;  to  tbe  habitation. 

(P.  1.)  Arson. 

Arson  was  felony  by  the  common  law,  when  a  man  maliciously  (A) 
burned  the  house  of  another.     H.  P.  C.  85.    3  Inst.  66.  (<) 

The  indictment  need  say  only  domum.     H.  P.  C.  86.     3  Inst  67* 

When  a  man  bums  a  mansion-house,  it  is  felony.  H.  P.  C.  86. 
3  Inst.  67. 

Or,  a  stable,  mill-house,  sheep-house,  barn,  parcel  of  the  mansion. 
H.  P.  C.  86.     3  Inst.  67. 

Or,  a  bam  with  com  or  hay,  though  it  be  not  parcel  of  the  mansion. 
H.  P.  C.  86.     3  Inst  67.  (*) 

.  Though  he  intended  the  house  of  another  (/) ;  and  he  mav  be  in- 
dicted, quod  ex  malitid  pnecogitatd  combussii  domum  C,  though  tne  house 
of  B.  was  designed.     H.  P.  C.  85.     3  Inst  67. 

—— —      ■  ■  ■  -  .  —  --■■III         ■ 

(jgS  U  But  now,  by  S  G.  8.  c.  95.,  stealing  of  exchequer  orders  or  bills»  South  Sea 
bonosy  bank-notes,  East  India  bonds,  ctividend  warrants,  bilb  of  exchange,  promtssonr- 
notes,  &C.  &c.  is  made  felony,  as  if  goods  of  the  like  ndue  were  taken.  —  9.  And  for 
the  construction  of  this  statute,  see  s  Russell,  1 1 15,  et  seq.*-  3.  And  as  to  stealing 
lottery  tickets,  see  57  G.  5.  c.  51.  s.  58. 

(A)  The  burning  must  be  malicious  and  wilful ;  and,  therefore,  no  negUcence  or  mis- 
cliance  will  amount  to  such  burning.  S  InsL  67.  4  Blk.  Com.  989.  1  Hale,  569.  Dalt. 
506.  9  East,  P.  C.  1019. 

(t)  1  Hale,  566.    1  Hawk.  c.  S9.  4  Blk.  Com.  990.    9  East,  P.  C.  1015. 

Ik)  4  Rep.  90.  a.  Sum.  S6.    1  Hawk,  c  39.  s.  i.    4  Blk.  Com.  991. 

(/)  1.  1  Hale,  569.  iHawk.  c  39.  s.  19.  Plowd.475.  9£ast,P.C.  1031.  — 9.  And 
arson  of  another's  house,  may  be  by  means  of  firins  the  party's  own ;  notwithstand- 
ing  hb  primary  intention  was.  only  to  bum  his  own  house ;  for  if  in  fact  other  bouses 
are  burnt,  being  adjoining,  and  in  a  situation  as  that  the  fire  must  in  all  probability 
reach  them,  the  intention  being  unlawful  and  malicious,  and  the  consequences  imme- 
lUately  and  necessarily  following  from  the  original  act  done,  the  oftnee  will  be  felony. 
t  East,  P.  C.  1031.    6  St.  Tr.  92f . 
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Though  only  part  of  the  house  was  burnt     H.  P^  G.  8i.    5  Iiist 

By  the  st  22  and  25  Car.  2.  7-  It  shall  be  felony,  if  ui  the  night 
with  malice  any  bum  stacks  of  com  or  hay,  buildings,  kibs,  &c. 

But  setting  fire,  if  no  part  of  the  house  is  burned,  is  not  felony. 
H.  P.  Ci  85.     3  Inst.  66. 

Or,  burning  of  his  own  house,  (ii),  with  intent  to  bum  the  house  of 
another,  if  it  be  not  burned.     H.  P.  C.  85.  {o) 

Vide  post,  (Y  6.) 

(P.  2.)  Burglary  :  —  if  one  in  the  night. 

Burglary  is  (j>)  when  a  man  noctanter  breaks  and  enters  the  mansion- 
house  of  another,  with  a  felonious  intent.     H.  P.  C.  79.     3  Inst  68. 

Noctanta'  is  said,  when  the  face  of  a  man  cannot  be  distinguished. 
H.  P.  C.  79.     3  Inst  63.  {q\ 

So,  by  thc'st  12  Ann  7.  if  h^  enter  by  day  or  night,  with  intent 
to  commit  felony,  or  commit  felony,  and  break  tlie  house  in  the  night 
to  get  out,  it  is  burglary. 

(P  3.)  Breaks. 

If  a  man  actually  breaks  a  mansion-house  he  commits  burglary. 
H.  P.  C.  80.     3  Inst  64. 

So,  if  he  breaks  the  window.     H.  P.  C.  80.     3  Inst  64*. 

Breaks  the  wall.     H.  P.  C.  80.  (r) 

Unlocks  the  door.     H.  P.  C.  80. 

Or  draws  the  latch.     H.  P.  C.  80.  (s) 

So,  if  he,  being  within  the  mansion-house,  (/)  draws  the  lalch  and 
enters  a  (u)  chamber.     H.  P.  C.  82.  (or) 

If 

(m)  1.  I  Hale,  568,  569.  1  Hawk.  c.  59.  8.  16,  17.  8  East,  P.  C.  1080.  —  8.  Bat  it 
is  not  necessary  that  aiiy  part  of  the  house  should  be  wholly  coosunMd,  or  thtt  tbe 
fire  should  have  any  continuance ;  and  the  offence  will  he  complete,  though  the  fire 
be  put  out,  or  go  out  of  itself.    Ibid. 

(a)  1.  To  constitute  arson,  the  fire  must  bum  the  house  of  another. — 8.  Thoffon 
It  is  not  felony  in  a  party  to  bum  a  house  whereof  he  is  in  posaenioii  under  a  tme 
for  years.  Cro.  Car.  376.  W.  Jones,  351,^-  S.  Or  under  an  agreement  for  a  kasefrom 
H  lessee,  l  Leach,  880.  s  East,  P.  C.  1086.  —  4.  Though  a  landlord  firing  the  home 
leased,  is  guilty  of  felony.    Fost.  115. 

(o)  But  now,  by  43  G.  5.  c.  58.  the  settinefireto  a  house,  &c.  with  intent  to  injure 
or  defraud  any  one,  is  a  capital  felony ;  and  whether  the  house  be  in  ponesnon  of. 
oflender  or  of  others. 

(p)  A  breaking  and  entering  the  manston4iouse  of  another,  in  the  nidht^  with  intoit 
to  commit  some  felony  within  the  same,  whedier  such  fehMiioiis  intentw  ezecoted  or 
not.    8  Russell,  900. 

(9)  1.  1  Hale,  550.  551.  Sum.  79.  1  Hawk.  c.  ds.  s.  a.  4  Blk.  Com.  884.  8  East 
P.  C.  509.-— 8.  Which,  however,  does  not  extend  to  moonlight.    1  Hale,  551. 

(r)  As  to  breaking  a  wall  built  about  a  house  for  its  safeguard,  see  8  Ruaseil,  901. 
8  East,  P.  C.  488. 

(<)  Qusere,  if  he  opens  a  door  closed  by  its  own  wdgfat  without  any  interior  frsteo- 
in^P  Brown's  case.  2  fast,  P.  C.  487.  Accord  that  it  is  burglary.  Callam*s  case. 
8  Russell,  90.  3.  semble  contra. 

(i)  See  as  to  a  servant.   8  Hale,  354, 555. 

(a)  It  seems,  that  breaking  open  n  cupboard  let  into  the  wall,  would  not  be  baifjivj* 
Post.  108, 109.  1  Hale,  587.—  8.  And,  clearly,  brealdiv  a  bos  or  chest  not  tSbid,  is 
not.    1  Hale  585,  &c.    1  East,  P.  C.  488, 489. 

(x)  1.  1  Hale,  553.    1  Hawk.  c.  56.  s.  6.  8  Eaat,  P.  C.  486.— 8. 5oj  ifa  temot  in 

ike 
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ir  the  thief  enten  by  the  open  door  and  A.  i^traats  to  a  diatnber, 
into  which  the  thief  breaks.     H.  P.  C.  81. 

If  he  enters  by  the  open  door,  and  after  stealuig  goods,  breaks  the 
house  to  get  out-   H.  P.  C  81. .(y) 

If  he  comes  down  the  chimney.     H.  P.  C.  81.  (z) 

If  a  servant  opens  the  window  to  let  him  in.     H.  P.  C.  81.  (a) 

If  the  thief  makes  hue  and  cry,  brines  a  constable  to  whom  the 
owner  opens  the  door,  and  then  the  duef  enters.  (6)  H.  P.  C.  81. 
Kelg.  44.     S  Inst  64.  (c) 

If  one  breaks,  &c.  and  the  others  watch  in  the  street,  all  are  burglars* 
H.  P.  a  81.     8  Inst.  64.  (d) 

If  a  thief  in  the  night  comes  to  rob,  and  finding  the  door  locked 
pretends  to  speak  with  the  owner,  and  upon  such  pretence  the  servant 
<ypens  the  door,  and  the  thief  enters  and  robs.  R.  Le  Mott, 
Kele.  42.  {e) 

If  by  fraud  he  has  a  judgment  in  gectment,  and  arrest  the  party  in 
a  false  action,  and  then  enters  and  robs..    R.  Farr,  1665.     Kelg.  4S. 

But  if  the  thief  enters  by  the  open  door  and  gets  out  so,  it  is  no  bur- 
glary.    H.  P.  C.  81.  (/) 

Or,  if  he  enters  by  a  hole  made  in  the  wall  before.     H.  P.  C.  8^. 

Or,  if  he  assaults  the  house,  and  the  owner  throws  out  his  money* 
H.P.C.81. 

(P  4.)  And  enters. 

An  entry  (g)  is  necessary  (h) ;  but  if  he  steps  within  the  housed  it  u 
an  entry.    H.  P.  C.  80.     8  lost  84.  (t) 

Or, 

the  niglM-tiiBe  open  his  master's  or  mistress'  chamber-door,  whether  latched  or  oihet*^ 
wise  &tened,  and  enter  for  the  purpose  of  committing  murder  or  rape»  or  with  anj 
other  felonious  desisn ;  or,  if  any  other  person  lodging  in  the  same  house,  or  in  a 
public  inn,  open  and  enter  another's  door,  with  such  enl  intent.  1  Hale,  655,  5544 
4  Blk.  Com.  St 7.  8  East,  P.  C.  4S8.  1  Str.  481.  Sum.  82.  84.^3.  But  it  has  been 
eoestioaed,  whether  if  a  lodger  in  an  inn  should  in  the  nighttime  open  his  chamber- 
ooor,  steal  goods  and  go  away,  the  offence  would  be  buigwry.  1  Hale^  554.  sed  vidtf 
9  East,  P.  C.  468.    2  Rossell,  905. 

(y)  K  But  this  doctrine  having  been  miestioned,  vide  2  East,  P.  C.490.— 2.  Th^ 
St  12  Anne,  st.  1.  c.  7.  s.  s.  declares  it  to  be  buislaiy. 

(t)  1  Hale,  552.  drompt.  32.   Dalt.  255.    1  Hawk.  c.  58.  s.  6.    2  East,'P.  C.  485. 

(o)  1.  1  Hale,  553.  1  Hawk.  c.  38.  s.  14.  4  Blk.  Com.  227.^2.  Vide  edam,  2  Str, 
881.    1  Hawk,  c  38.  s.  14.    igHowel'sSt.  Tr.782.  n. 

(5)  1.  1  Hale,  552,  553.  Sum.  81.  Crompt.  32  b.  Kel.  82.  1  Hawk.  c.  58.  s.  10.. 
4  BIk.  Com.  226.  —-2.  So  if  a  man  go  to  a  house  under  a  pretence  of  havio|j  a  search 
wvtanti  or  of  being  authoiised  to  make  a  distress,  and  by  these  means  obtain  admit- 
teoce.    1  Leach,  284. 

(c)  So  if  he  enters  by  threats^  as  to  which  see  Crompt.  32.  1  Hale,  553.  565, 
9  East,  P.  C.  486.     1  Hawk.  c.  38. 8. 3.  7.    Sum.  81.    2  Russell,  907,  908. 

(d)  1.  1  Hale,  655. — 2.  So  if  the  entiy  and  stealing  are  cflbeted  by  means  of  an 
iD&nt.    1  Hale,  555,  556. 

(e)  1.  And  so  where  some  persons  took  lo4gings  in  a  houses  and  afterwards  at 
Bight,  while  the  people  were  at  prayers,  robbed  them,  it  was  considered  that  the  en-, 
trance  into  the  house  being  gained  by  fraud,  with  an  intent  to  rob,  the  offence  was 
bufglary.  Kel.  62,  63.  l  I&wk.  c  38.  s.  9«  l  Leach,  424.^-2.  And  see  for  aiH 
other  case,  1  East,  P.  C  485. 

(/)  3  Inst  64.    1  Ha^^  c.  38.  s.  4.    1  Hale,  551, 552. 

(g)  It  need  not  b^  made  the  same  night*  as  the  bUeaKing.    i  Hale^  55i.    4  Blk. 
Com.  226. 
(h)  I  Hawk.  c.  38.  s.  3.    1  Hale,  551.    4  Blk.  Com.  226. 
(i)  !•  1  Haie»  555.    8ani.80.    1  Hawk.  c.  88.1. 11^  12.  1  And.  U5.   Lamb,  c  7. 

p.  263. 
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Or,  if  he  puts  his  hand  or  foot  within  the  door,  or  window.  H.P.C. 
80.     8  Inst  64.  (f ) 

Or,  an  hook,  or  pistol.     H.  P.  C.  80.     S  Inst  64.  (i) 

SOf  if  he  turns  the  key  of  a  door  locked  on  the  inside.    H.  P.  C.  80. 

(P  5.)  A  mansion-house. 

The  indictment  must  say,  domwn  mansionalem.  H.  P.  C  86. 
S  Inst  64. 

A  church  is  a  mansion-house.     H.  P.  C.  82.     S  Inst  64*  (k) 

SOi  a  shop.     H.  P.  C.  83.     S  Inst.  64. 
'   So,  a  chamber  within  the  imis  of  court,  if  it  be  inhabited.    H.  P.  C. 
83.  (/) 

By  the  st  5  Ed.  6.  2.,  a  booth,  or  tent  in  a  fiiir,  or  market  in  which 
any  then  remains,  (m) 

.   An  house,  from  which  all  are  occasionally  absent  (n)     H.  P.  C.  82. 
S  Inst  64.  (o) 

So,  if  a  man  inhabits  sometimes  in  one  house  sometimes  in  another, 
both  are  mansion-houses.     H.  P.  C.  82.     Kelg.  52. 

If  a  woman  hires  an  house,  and  lives  sqparate  from  her  husband,  and 
the  lease  being  in  the  husband's  name  he  refuses  to  have  it^  yet  it  shall 
be  the  mansion-house  of  the  husband.    R.  Kelg.  44.  {p) 


p.  S6S.  Post  107y  108.  4  Blk.  Com.  227.  Crompt  32.-8.  So,  ditchaigiiv  the  ooa- 
tenia  of  a  loaded  gun  from  without.  1  Hale,  555.  I  Hawk,  c  38.  t.  U.  1  Eait, 
P.  C.  490. — 3.  But  the  mere  introduction  of  an  instrument  in  the  act  of  breaking  the 
house,  will  not  make  a  sufficient  entry ;  but  the  instrument  bv  which  the  eotrj  it 
efected  most  be  introduced  for  the  puipose  of  oommittiqg  a  felony.     1  Hale^  555. 

1  Leach,  406.  l  Hawk.  c.  38.  s.  12.  2  East,  P.  C.  491.  8  RuaseU,  912.-*  4.  Anil 
where  a  glass  window  was  broken,  and  the  window  opened  with  the  hand,  but  the 

,  shatters  in  the  inside  were  not  broken,  it  was  ruled  to  be  bufglary,  though  considered, 
however,  as  goin^  to  the  extnmity  of  the  law.    1  East,  P.  G.  4S7.   2  Russell,  912. 

(k)  And  a  portion  only  of  a  building  may  come  under  the  description  of  a  maosaoB- 
house.    1  Leach,  89.  428.    1  East,  P.  C.  c.  15.  s.  19. 

(/)  1.  I  Hale,  522.  556.    1  Hawk,  c  38.  s.  I8.    Cro.  Car.  473.    4  Blk.  Com.  SSff. 

2  £ast,  P.  C.  505. —  2.  So  a  loft  situated  orer  a  coach-house  and  stables,  in  a  public 
mews,  and  converted  into  lodcing  rooma.    1  Leach,  305.   2  East,  P.  C.  492. 

(»)  1.  But  this  must  be  cTasm  under  the  o&nce  of  housebreaking  by  day  or 
ni^t.  Vide  infra  (S).-^  2.  Bui^lary  cannot  be  committed  by  breaking  into  any  ea- 
dosed  ground,  or  any  booth  or  tent,  erected  in  a  market  or  fair,  though  the  owner 
may  lodge  therein.    1  Hale,  557.    1  Hawk.  c'38.  s.  35.   4  Blk.  Com.  ne. 

(»)  1.  Post.  77.  1  Hale,  556.  Sum.  82.  2  East,  P.  C.  496.-2.  Bat  there  noit 
be  an  mitaitif  revetietuU  in  the  owner.  Post.'  76,  77.  4  Blk.  Com.  225. — 3.  And  in- 
habiting, mereiy  casual,  or  for  some  particular  purpose,  will  not  be  sufficient  2  Es^ 
P.  C.  497.  502. — 3.  And  qusere,  as  to  the  case  or  an  execution  putting  servants  into 
the  house  of  his  testator,  but  not  going  to  live  there  himself.  2  East,  P.  C.  499. 
'  (o\  1.  It  is  well  settled,  that  umess  the  owner  has  taken  possession  of  die  house  b^ 
inhaoitiiiff  it  personally,  or  by  some  one  of  his  family,  it  will  not  have  become  bii 
dweQmg-bottse  in  the  pnwer  meaning  of  the  word,  as  applied  to  the  oflenee  of  bur- 
gbry.  2Russdl,921.  1  Leach,  185.  2  East,  P.  C.  496. 498.  2  Leach,  701.  n. 77 1. 
1  Leach,  187.  2  Leach,  701.  2  East,  P.  C.  498.— 2.  And  the  same  holds  where  the 
owner  of  the  house  has  no  intention  of  soing  to  reside  in  it  himself,  and  merely  poti 
some  person  to  sleep  there  at  nights  till  Be  can  get  a  tenant.    2  Leach,  876.    2  East, 

P.  C.  499. 

(p)  1.  But  see  2  East,  P.C  504.— 2.  As  to  the  ownership,  where  the  ocoipatioB  h 

1^  means  of  the  servants  of  the  owner.   Where  the  servant  of « farmer  and  his  fiusi^ 

hved  in  a  cottage  adjoining  his  master's  house,  which  he  toOk  to  by  agreedient  widi  his 

master,  when  &  went  into  the  service,  but  for  which  he  paid  no  rent,  and  only  sa 

abatcoieot 


Felony  to  the  habitation.  619 

If  a-man-  hires  an  house  for  his  habitation  and  removes  his  flfooda 
thither,  and  before  he  lodges  there,  the  house  is  broke.    Dub.  Kelg^ 

46. 

But  a  bam,  or  stable  disjoined,  {q)  at  a  distance  from  the  house,  are 

not  mansion-houses  at  this  day.     H.  P.  C.  82. 

Nor, 

abatement  was  made  in  bis  wages,  on  account  of  bis  family  being  to  reside  in  tbe  cot- 
ti^y  it  was  held  tbat  this  was  no  more  than  a  licence  to  the  senrant  to  lodge  in  the 
cottage,  and  not  a  l^tinc  of  it  to  him,  and  that  the  cottage  therefore  continued  part 
of  the  mansion-house  of  the  farmer,    s  East,  P.  C.  501,  509. — 3.  And  where  the 
servant  of  three  partners  in  trade  had  weiekly  wages  and  some  rooms  assigned  to  him 
fat  a  lodpn^,  over  the  bank  and  brewerv  offices  of  the  partners,  with  which  his  lodg- 
ing communicated  by  a  trap-door  and  a  ladder,  it  was  held  that  a  bui^lary  committed 
in  the  banking  room  was  well  laid  as  in  the  dwellii^4iouse  of  the  three  partners. 
2  Taunt.  359.    9  Leach,  1015. — 4.  And  the  same  rule  of  the  occupation  or  the  ser- 
vant being  that  of  the  master,  will  hold  with  respect  to  all  persons  standing  in  the 
relation  of  servants.   9  Russell,  95 1 ,  939. — 5.  But  the  rule  does  not  extend  to  a  house 
occupied  by  the  agent  of  a  trading  company,  though  he  resided  in  it  with  hu  family, 
onlv  for  the  purpose  of  conducting  their  trade,  and  the  lease  of  the  house  was  held, 
and  the  rent  and  taxes  for  it  paia  by  the  company.    9  Leach,  930. — 6.  And  where 
(Persons  are  abiding  in  a  house  as  quests,  or  by  sufferance  or  otherwise,  having  no  fixed 
or  certain  interest  in  any  part  of  it,  and  a  burglary  is  committed  in  any  of  their  apart- 
ments, the  indictment  should  lay  the  ofience  as  in  the  mansion-house  of  the  pro- 
prietor of  the  house.    1  Hawk.  c.  38.  s.  96.     1  Hale,  554. 557.    9  Russell,  934,  93^. 
9  East,  P.  C.  503. — 7.  And  where  the  prisoner,  under  pretence  of  beinc  robbed,  had 
forced  open,  in  the  night,  the  ehamber-aoor  of  a  ^est  in  an  inn,  and  stolen  his  goods, 
it  was  held  that  the  burglary  should  have  been  laid  in  the  dwelling-house  of  the  inn- 
keeper, and  not  of  the  gue^t.    9  East,  P.  C.  509,  503. — 8.  The  ownership  of  apart- 
ments let  out  to  inmates,  depends  upon  whether  the  owner  sleeps  under  the  same  rooC 
and  whether  there  is  but  one  outer  door.   9  Russell,  936.    l  Hale,  SSe.    Kel.  83, 84. 
1  Hawk,  c  38.  s.  27.  99,  30.  39.    4  Blk.  Com.  995.    Cowp.  8.    9  East,  P.  C.  503. 
506, 507.    1  Leach,  90.  n.    1  Leach,  89.  937.  497.  —  9.  And  where  there  is  an  actual 
severance  of  a  house  in  fact  by  partition  or  the  like,  all  internal  communication  bein^ 
cut  off,  and  each  part  beiiijg  inhabited  by  several  occupants,  separate  and  distinct  ilian- 
sions  in  law  will  be  constituted.    9  East,  P.  C.  504.    9  Russell,  939.  — 10.  And  thia 
may  be,  though  the  rent  and  taxes  of  the  whole  premises  be  paid  jointly  out  of  the 
partnenhip  fund  of  the  several  occupants.     1  Hawk.  c.  38.  s.  34.    1  Leach,  537. 
9  East,  P.  C.  504.    1  Leach,  537. — 11.  The  owner  himself  breaking  open  tbe  spwt- 
ments  of  his  lodgers  would  not  be  guilty  of  burglary,  since  th^  are  parcel  of  Ids 
dwelling-house.   9  East,  P.  C.  506. 

(9)  1.  But  the  mansion-house  includes  not  only  the  dwelling-house,  but  also  the  out- 
houses, though  not  under  the  same  roof^  or  joining  contiguous  to  the  dweUins-house, 
provided  they  are  parcel  thereof.  3  Inst.  64.  1  Hale,  558.  Sum.  89.  1  Hawk.  c.  38. 
t.  91.  4  Blk.  Com.  995.  9  Russell,  915.  —  9.  And  anv  outhouse  within  the  custilaae, 
or  same  common  fence  as  the  mansion  itself,  must  be  considered  as  parcel  of  ue 
mansion.  Ibid.  —  3.  And  though  there  be  no  common  indosure  or  custilage,  yet  if 
the  outhouses  adjoin  the  dwelling-house,  and  be  occupied  as  parcel  thereof,  they  may 
still  be  considered  as  parts  of  the  mansion.  I  Hale,  558.  1  Hawk,  c  38.  s.  94^ 
9  Bast,  P.  C.  493.  509.  9  Russell,  916. — 4.  But  where  the  outhouse  is  at  all  sepaivted 
ffom  the  dwelling-bouse,  and  not  within  the  same  custUage  or  common  fence,  it  will 
iiot  be  protected  by  the  mere  circumstance  of  its  bein^  in  the  occupation  of  the  owner 
of  the  dwellinp-house;  but  in  such  case  the  fact  of  its  betnc  paroel  of  the  dweUing- 
house  or  not,  is  one  that  should  be  found  by  the  jury  upon  the  evidence  submitted  to 
tbem.  1  Leach,  144.  9  East,  P.  C.  493.  9  Russell,  917.^  5.  And,  therefore,  how* 
ever  near  the  outhouse  may  be  to  the  dwelling-house,  it  will  not  be  proteeUsd  unless 
it  be  parcel  of  the  dwelling-house,  and  be  so  found ;  and  if  the  outhouse  be  far  remote 
ifrom  the  dwelling-house,  so  as  but  reasonably  to  be  esteemed  parcel  of  it,  as  if  it 
stand  a  bow-^hot  off,  and  not  within  or  near  the  custilage,  it  is  cjearly  no  part  of  the 
inansion-bpu^,  and  the  breaking  of  it  is  not  buigbry.  1  Hale,  559.  1  Leach,  144.  n. 
9  Russell,  917.— < 6.  So  buiglary  cannot  be  committed  by  bteaking  info  a  centre 
liuilcting,  used  for  purposes  of  trade,  but  having  no  cotomiunicatiDn  with  the  dwell- 
ing-house, which  formed  the  wings.  9  Leach,  913.  9  East,  P.  C  494.  3B.&P.506. 
^—  7.  And  a  part  of  a  house  may  be  so  severed  from  the  rest,  as  no  longer  lo  be  a 

place 
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Nor,  a  shop  let  to  another,  who  works  there  by  dajr,  but  does  not 
abide  there  by  night;  for  it  is  severed  by  lease  from  the  manrion-house 
to  which  it  is  annexed.     H.  P.  C.  83. 

The  indictment  must  say,  domum  mansianalem  domini  regiSf  if  it  be 
in  a  chamber  in  Whitehall.     Kelg.  27. 

JDomum  mansionalem  domifue  regime,  and  not  of  the  possessor,  if  it 
be  in  a  chamber  in  Somerset-house.    R.  Kelg.  27. 

(P  6.)  With  a  felonious  intent. 

If  the  entry  be  with  a  felonious  intent,  (r)  it  is  burglary,  tfaoudi  the 
intent  be  not  executed ;  as,  with  intent  to  murder.  H.  P.  C.  8i. 
.3  Inst  SB. 

Or,  to  commit  a  n^.  H.  P.  C.  83.  R.  1664/  Locost  and  Villan. 
Kelg.  30. 

But  if  a  man  enters  and  breaks  a  mansion-house  with  intent  to  com- 
mit a  battery  or  trespass,  it  is  no  burglary.     H.  P.  C.  83.    3  Inst.  65. 

If  several  men  enter  with  intent  to  search  for  suspected  persons,  and 
one  of  them  steals,  it  is  felony  in  him ;  but  the  others  not  being  priiijr 
are  noi  guilty.    Per  Kelg.  47. 

Though  they  take  soldiers,  and,  without  a  constable,  &c  break  the 
lipuse,  \mich  cannot  be  justified.     Per  Kelff.  47.  - 

The  indictment  shall  say,  burglariter.     H.  P.  C.  84.     9  Inst  65. 

Vide  post,  (Y  7.)       " 

(Q)  QBreaittng  of  prieion. 

Vide  Imprisonment,  (M  3.)  —  Escape. 

(R)  lSit0Cttt  Of  a  prisoner,  emu  escape. 

Rescue  of  a  felon  out  of  prison  (s),  or  custody,  was  felony  at  com- 
mon law.    2  Inst.  589.     H.  P.  C.  116.    Vide  Rescous. 

Rescue  of  a  trutor  is  treason.     H.  P.  C.  116.     2  Inst.  590«    . 

If  A.  takes  a  prisoner  with  him,  out  of  the  door  of  the  place  when 
prisoners  stand  for  trial  at  the  Old  Buley,  it  will  be  a  rescue.  R. 
Kelg.  45. 

JBut  there  must  be  a  felony  committed.    H.  P.  C«  116. 

And  a  lawfid  commitment.    H.  P.  C.  1 16.  {t) 

And  the  principal  ought  to  be  attainted  before  the  r^^cuer  be  ar 
raigned.    H.  P.  C.  116.  («) 


■^ 


pkce  in  which  burglary  can  be  conunittecL  1  Hale,  557, 55S.  Kel.  SS,  S4.  4'VBl 
Com.  S95,  9S6.  9  East,  P.  C  507. — 8.  A  shop,  however,  adloming  to  a  home  bat 
let  with  some  of  the  rooms  of  the  house  to  a  tenant,  is  still  part  of  the  dwdlitf 
house  if  under  the  tame  roof  and  within  the  cnstilage,  althon^  there  be  no  intena 
communication,  and  althou^  no  person  sleep  m  the  shop.  Seems,  if  sodi  shop  be  w 
by  itself  to  a  person  who  dMs  not  sleep  therein,  i  Lpcacn,  957.  9  East,  P.  C  ^^-"^ 
8.  And  it  seems  that  an  outhoose  will  not  be  prevented  from- being  pared  of  vt 
dwelling^iouse  bf  bein^  holden  under  a  distinct  Utle.  «  East,  P/  C.  494.        ^^^^.^ 

(r)  Aad  the  felony  mtended  umj  be  either  felony  at  common  law  or  ht  ststnta 
1  Hawk,  c  58.  s.  58.  4  Blk.  Com.  9t8«  9  East,  P.  C  510,511.  KgL'90,   lStr.46lr 

(#)  Vide  1  Hale»  106. 

(I)  Vide  9  Hawk,  c  91.  s.  1.  9.    9  Inst.  589.    Staunf.  SO,  51. 

(«)  But  it  is  said,  that  he  may  be  immediately  proceeded  against  for  a  Busprisioo  oal/f 

if  the  king  please.  9Hawk«c.2i.s.8.  ^. 


Felony^  ^x.  by  statutes.  6S1 

If  the  principal  die  before  he  be  attainted,  the  resoner  shall  only  be 
fined  and  imprisoned.    H.  P.  C.  1 16. 

Or,  if  he  prevent  the  i^'resting  of  a  felon.    H.  P.  C.  116,. 

If  there  be  a  rescue  of  a  person  arrested  at  the  suit  of  a  common  per- 
son, he  shall  have  an  action  against  the  rescuer.  Vide  Escape,  (B  1,  &c.) 

Or,  if  there  be  a  rescue  m  a  distress  made. 

As  to  Escape,  Vide  Escape,  (A  1,  2.) 

(S)  iFdong  &C.  bg  0tatute0* 

(S  1.)    Duress :  —  [and  other  offences  by  an  officer.] 

By  the  stat.  14  Ed.  S.  10.  if  a  gaoler  compels  a  prisoner  by  duress 
tp  be  an  appellor,  it  is  felony.    Vide  imprisonment,  (I),  {x) 

(S2.)    Rape. 

Rape  was  felony  at  the  common  law,  and  afterwards  altered  to  the 
loss  of  eyes  and  testicles.    ^  Inst  180. 

By  the  st.  W.  1.  3  Ed.  1.  IS.  the  penalty  was  mitigated  to  fine 
and  imprisonment.  ' 

But  by  the  st.  W.2.  15  Ed.  1.  84.  it  is  provided,  that  if  a  man 
raviA  a  woman,  &c.  he  shall  have  judgment  of  life  and  member. 

And  if  she  did  not  consent  she  shall  iiave  an  appeal ;  but  if  she  after- 
wards consent  she  loses  the  appeal,  yet  he  shall  be  indicted  at  the  king's 
snit     2  Inst.  4f99. 

By  the  st  6  R.  2.  6.  if  the  woman  afterwards^  assent  to  the  ravisher, 
both  shall  lose  their  inheritance,  dower,  or  joint  estate  after  the  death 
of  the  husband  or  ancestor,  and  the  next  in  blood  shall  enter ;  and  he 
or  the  husband  shall  have  an  appeal. 

The  indictment  shall  say,  rapuity  which  no  word  supplies.  Ck>.  L. 
1S4.  a. 

.Rape  18,  when  a  man  by  force  has  carnal  knowledge  of  a  woman 
agamst  her  will.     Co.  L.  123.  b. 

Though  it  be  of  a  niefe  by  the  lord.     Co.  L.  123  b.    2  Inst.  18L 

There  must  be  carnal  knowledge     (Vide  H.  P.  C.  1 1 7.    3  Inst  60). 

Penetratio  as  well  as  emissio.    H.  P.  C.  117.    3  Inst  60.  (^). 

Though  consent  be  forced,  by  the  fear  of  death  or  duress,  it  is  a 
rape.    3  Inst  60. 

But  if  there  be  consent,  it  is  no  rape.    2  Inst  433. 
.  If  the  woman  prove  privement  enseint  it  is  evidence  of  consent 

(x)  1.  So  by  5  £dw.  l.  c  9.,  the  sheriff,  coroner,  or  any  other  bailiff  concealing 
lelonitty  or  not  arresting  felons,  or  otherwise  not  doing  their  duty,  are  to  be  Im" 
|iritoiied  for  a  year,  and  fined  at  the  king's  pleasure. — 2,  So  by  39  G.3.  c.  S5,,  two 
jnsdces,  at  petty  sessions,  may  fine  constables,  &c.  for  nedect  of  duty. — 3.  And  ia 
tiie  case  of  a  coroner,  the  S5  G.  3.  c  89.  s.  6.,  enacts  that  when  cooYicted  of  extortion^ 
or  wilful  n^lect  of  duty,  or  misdemeanour  in  office,  he  may  be  removed  firom  office 
by  the  judgment  of  the  court  in  which  he  is  convicted,  unless  sudi  office  be  annual,  or 
annexed  to  some  other  office.  —  4.  So  by  1 1  G.  i.  c.  4.  s.  6.,  chief  officers  of  corpo- 
riitions  absenting  themselves  from,  or  hindering  the  elections  of,  other  officers,  may  be 
ipsprisoiied. — 5.  And  as  to  what  shall  be  an  absenting  within  tiie  statute,  see  $  Sast, 
37S.  —  6.  As  to  the  punishment  of  firauds  by  officers  of  the  MUbank  Penitentiary,  see 
56  G,  s.  c.  63.  s.  IS.  -*  7.  As  to  that  for  receiving  preseatp  by  officers  io  India,  see 
33  G.  3.  c.  3S.  s.  69. 

lip)  I  RusseU,  S03.  8QS.    But  penetratbn  is  presumptive  proof  of  emission,    l  East, 
P.  C.  440."    i  Leach,  854. 

:  .•  .  So, 
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•  • 

'  So,  if  she  be  an  harlot;  yet  an  harlot  may  be  ravishecL 
Or,  was  bis  concubine  before. 

B^  the  St  18  El.  7.  carnal  knowledge  of  an  infiuit  under  ten  yean 
old,  is  felony,  though  there  be  consent 

Whoever  aids  the  rq)e  is  a  ravisher.     H.  P.  C.  118. 
Vide  post,  (Y  12.) 

(S  3.)  Forcible  marriage  of  a  woman  contrary  to  S  H.  7. 2. 

By  the  st  8  H.  7.  ^.  it  is  enacted,  that  persons  who  take  a  maid, 
widow,  or  wife,  having  substance  in  goods  or  lands,  or  being  an  heir 
apparent,  against  her  will  to  marry  or  defile  her,  their  abettors  and 
receivers,  knowing  the  same,  are  felons,  {z) 

If  she  be  married,  though  not  deflowered,  it  is  within  the  statute. 
R.  1  Vent  244. 

Though  she  consent  to  the  marriage,  being  under  a  force.  H.  P.  C. 
119. 

All  accessories,  before  or  after,  are  principals.  H.  P.  C.  119. 
5  Inst  61. 

Tlie  woman  is  a  good  witness.     R.  1  Vent  244. 

But  forcible  marriage  of  a  niefe  or  ward,  is  not  wilhin  the  statute. 
H.  P.  C.  118.     3  Inst  61. 

Nor  privies  to  the  marriage,  if  not  privv  to  the  force.  H.  P.  C.  119. 
.  If  the  takinff  be  in  one  county  and  the  marriage  in  another,  the 
county  where  Uiey  were  married  may  enquire  of  uie  forcible  taldi^. 
H.  P.C.  119. 

Videpost,(Yl2.) 

(S  4.)  Buggery. 

.  By  the  st  25  H.  8.  6.  revived  by  the  st  5  EI.  17.  When  any  com- 
mit bwgery  with  mankind,  or  beast,  and  is  convicted  by  verdict, 
confession,  or  outlawry,  he  shall  su£^  as  a  felon,  without  benefit  of 
clergy. 

^e  post,  (Y  18.) 

(S  5.)  Poligamy. 

By  the  st  1  (a)  Jac  11.  If  any  in  England  or  Wales  being  manied, 
marry  again,  the  former  husband  or  wife  being  living,  it  im  felony  (&)» 
unless  me  husband  or  wife  were  absent  beyond  sea  for  seven  years  be- 
fore, (c)  or  in  the  realm  (d)  without  knowledge  of  his  or  her  life,  or  the 


(t)  Without  clergy.    59  Eliz.  c.  9. 

(a)  9d,  though  mtigo  1st 

(b)  By  55  6.5.  C.67.  8. 1.,  the  punishment  for  bigamy  is  the  same  wHimt  for  grand 
or  petit  larceny. 

(c)  1.  In  the  construction  of  this  statute  it  has  been  holden,  that  if  a  woman  maniH 
a  husband  in  Ireland,  and  afterwards  such  husband,  still  Hving,  marries  another  husband 
in  England,  it  is  within  the  act—  9.  But  that  if  she  matries  a  husband  in  EniElaiK!, 
and  afterwards,  such  husband  still  living,  marries  another  person  in  Ireland,  it  is  not 
within  the  act.  1  Hale,  69S,  695.  I  East,  P.  C.  465.  ted  mde,  1  Hawk.  c.  44.  s.  7. 
Kel.  80.  —  5.  So,  if  A.  take  B.  to  husband  in  Holland,  and  then  in  Holland  takes  C. 
to  budiand,  living  B.,  and  then  B.  dies,  and  then  A.  living,  C.  married  D.  in  Bni^aBd, 
thif  is  not  mairfing  a  .second  husband  the  former  being  alive;  the  marriage  toC 
Sving  B.  being  simply  void,    i  Hale,  695. 

•  (d)  The  words  are,  within  his  majesty's  dominioni;  and  in  lord  Hale^s  jm^neni 
comprehend  England,  Wtlei,  and  Scotland.     1  Hale,  695 

S  fefiaer 
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fonner  marriage  was  within  the  age  of  consent  (e),  or  annulled  by  sen- 
tence in  the  ecclesiastical  court  (y  ),  or  there  was  a  divorce.  Provided 
not  to  forfeit  dower,  or  corrupt  blood. 

A  marriage  after  a  divorce  d  mensa  et  thoroy  is  not  felony  within 
the  statute.  H.  P.  C.  122.  R.  Mar.  101.  {causa  aduUerii.)  K.  Kelg. 
27-    3  Inst.  89.  (g) 

Nor  a  marriage  of  one  beyond  sea,  and  of  another  within  the  realm. 
B.  iSid.  \1\.(h) 

But  a  divorce  for  severity,  is  no  excuse  of  felony.  R.  Mar.  101. 
Dub.  Cro.  Car.  462.  But  said  it  was  R.  to  be  within  the  proviso. 
K^.  27.  (/) 

The  first  husband  is  no  witness  to  prove  his  marriage.    R.  Ray.  1. 

(S  6.)  Malicious  mayhem. 

By  the  St.  5  H.  4. 5.  if  any  cut  out  the  tongues,  or  put  out  the  eyes 
of  any  the  king^s  liege  people,  of  malice  prepense,  it  is  felon  v. 

By  the  st  22  &  23  Car.  2. 1.  if  any  of  malice,  and  by  lymg  in  wait, 
cut  out  or  disable  the  tongue^  put  out  the  eye,  slit  the  nose,  cut  off  the 
nose  or  lip,  cut  off  or  disable  any  member  of  any  subject,  with  intent  to 
mavhem  or  disfigure  him,  it  is  felony  in  him,  his  aiders,  or  abettors, 
wiuiout  clergy. 

By  the  st.  22  &  23  Car.  2.  7.  If  any  maliciously,  in  the  niffht 
time,  kill  or  destroy  any  horses,  sheep,  or  other  cattle,  it  is  felony,  {k) 

(S  70  Felonious  hunting,  &c. 

By  the  st  37  Ed.  3.  19.  if  any  steal  and  carry  away  a  hawk,  not 
doing  according  to  the  ordinance,  it  is  felony. 

And  by  the  st.  1  H.  7. 7.  theking's  council  or  the  justices  of  peace, 
on  information  of  hunting  by  night,  or  with  painted  feces,  may  issue  a 
warrant  to  arrest  the  p^sons,  and  if  any  arrested  conceal  those  with 
him,  or  if  any  make  rescous  or  disobeysance  to  the  warrant,  so  that  it 


(e)  1.  Which  is  fourteen  in  a  man,  and  twelve  in  'a  woman.  1  Blk.  Com.  4S6.-<- 
S.  And  the  construction  is^  that  if  either  of  the  parties  were  within  such  age  at  the 
tiiBe  of  the  first  marriitte,  not  only  the  one  within  age  but  the  other  also  who  was 
above  it,  is  entitled  to  the  benefit  of  the  exception.  3  Inst  89.  1  Hale,  694.  1  Hawk. 
c.  4S.  s.  6.  —  3.  But  in  a  case  of  this  kind  it  seems  that  if  the  parties  afterwards,  when 
at  the  age  of  consent,  agree  to  the  marriage,  as  such  agreement  would  complete  the 
contract,  and  would  indeed  be  the  real  marriage,  a  second  marriage  would  be  within 
the  act.    4  BIL  Com.  164.    l  East,  46S.    1  Russell,  S88. 

(/)  1.  But  asentence  of  the  spiritual  court  against  a  marriage  in  a  suit  of  jactitation 
of  marriage^  is  not  conclusive  evidence  so  as  to  stop  the  counsel  for  the  crown  from 
proving  the  marriage;  the  sentence  having  decided  on  the  invalidity  of  the  marriage 
only  collaurally  and  not  directly.  11  Bt  Tr.  S68/  1  Leach,  146.  1  Hawk.c.  4S. 
s.  1 1.  —  S.  And  further,  admitdna  such  sentence  to  be  conclusive,  yet  that  the  counsel 
lor  the  crown  may  avoid  the  e^ct  of  such  sentence  by  proving  it  to  have  been  ob- 
tained by  fraud  or  collusion.    Ibid. 

(g)  And  if  there  be  a  divorce  d  vmcuh  mairimomi,  and  an  appeal  by  one  of  the 
parties,  though  this  suspends  the  sentence  and  may  possibly  repeal  it,  yet  a  marriage 
pending  that  appeal  wiU  be  aided.  3  Inst.  89.  1  Hale,  694. 
*  (h)  Upon  this  first  exception  the  construction  has  been,  that  it  will  npply  though 
the  party  in  England  have  notice  that  the  other  is  living.  1  Hale,  693.  5  Inst.  88 . 
4  Blk.  Com.  164.    Vide  l  East,  P.C.  466. 

(t)  A  marriage  solemniied  in  En^and,  is  indi8iolid)le  by  any  thing  except  as  act 
of  tne  legislature.    Lolly's  case,  I  Kiissell,  t87« 
.  O) , Vide 2 Russell,  1 689, H$eq.  . 

cannot 
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Gftnnot  be  executed,  or  if  any  be  convict  of  hunting  in  the  night,  or  with 
vizors  or  painted  faces,  it  is  felony. 

(S  8.)  Soldiers  departing  without  licence,  &c. 

By  the  stat.  18.  H.  6.  19.  If  any,  being  mustered,  and  entered  the 
king's  soldier  of  record,  and  receiving  the  king's  wages,  departs  from 
his  captain,  unless  disabled  by  sickness  to  go,  of  which  he  shall  gi?e 
notice  to  his  captain,  and  repay  his  money :  or,  being  a  soldier,  man 
of  arms,  or  archer,  so  mustered  of  record,  and  passing  the  seas  with 
his  captain,  returns  without  licence  from  his  captain  under  his  hand 
and  seal  for  reasonable  cause,  during  his  term^  he  is  guilty  of  felony. 

'But  this  act  is  of  little  force;  for  tlie  antient  manner  of  retaining  and 
covenant  with  soldiers  is  discontinued.     R.  6.  Co.  27.     3  Inst  86. 

Yet  by  the  stat.  5  £1.  5.  it  was  extended  to  mariners  and  gunners. 

By  the  stat.  7  H.  7*  1  -  if  any  soldier,  being  no  captain,  retamed 
with  the  king,  being  in  wages  and  retained,  or  taking  prest  to  serve 
the  king  on  the  sea,  or  upon  land  beyond  sea,  shall  depart  out  of  the 
king's   service  without  licence  of  the  captain,   it   is  felony  without 

clergy.  .  .» 

And  bv  the  st  3  H.  8.  5.  if  any  soldier,  being  no  captain,  retmned 
with  the  King,  who^hall  be  in  wages  and  retained,  or  take  any  prest  to 
serve  the  king  upon  the  sea,  or  on  the  land,  or  beyond  sea,  departs 
without  licence  of  the  lieutenant,  it  is  felony  without  clergy,  (not  bang 
within  the  orders  of  holy  church.) 

By  the  st.  2  8c  3  Ed.  6.  2.  if  any,  having  served  the  king,  departs 
without  licence,  out  of  the  king's  service,  or  out  of  garrison,  it  is  felony 
without  clergy^ 

The  statutes  7  H.  7.  1.  and  3  H.  8.  5.  are  perpetual.  R.  6.  Co,  S7« 
3  Inst  86. 

And  departure  from  a  conductor  is  felony,  for  he  is  a  petit  ciqitahi. 
R.  Cro.  Car.  72.  (/) 

(S  90  Egyptians,  rogues,  wandering  soldiers,  &c. 

By  the  st.- 1  8c  2  Ph.  8c  M.  4.  persons  calling  themselves  E^ryptians, 
conveyed  into  the  realm  and  remaining  ihere  a  month,  if  above  15 
years  old,  are  felons  without  clergy,  unless  in  20  days  they  betake  them- 
selves to  an  honest  way  of  living. 

And  by  the  st.  5  £1.  20.  such  as  ccmtinue  a  month  at  <Mie  or  several 
times  in  company  of  vagabonds,  commonly  called  Egyptians,  or  bjr 
apparel,  speech,  or  behaviour  counterfeiting  themselves  such,  if  above 
14,  shall  suffer  as  felons  without  clergy. 

By  the  st.  39  EI.  4.  dimgerous  rogues,  banished  the  realm  by  jostxoes 
of  peace,  and  returning  wiuout  a  licence,  be  felons. 


(/)  1.  Serving  foreign  states  is  a  mtsdemeBOor  at  commoD  law.  i  East,  P.  C«  81. 
4  Btk.  Com.  1S2.  —  S.  And  3  Jac  l.  c.  4.  s.  IS.  makes  it  felony  in  subjects  going 
out  of  the  realm  to  serre,  &c. — 3.  For  the  oonstniction  of  which  act,  see  9  lost.  ao. 
1  East,  P.  C.  as.  —  4.  The  9  Geo.  fl.  c.  50.  makes  the  enlisting,  or  procuriii^  others 
to  enlist,  &c*  into  foreign  service  felony  without  dergf.^S.  And  hy  "Sd  Geo.  S. 
c.  17.  thoug^i  no  enlisting-moncy  be  paid  or  received. — 6.  The  99  Geo.  S,  c.  17. 
mukes  entering  the  FrencA  kinq/s  seryiee  without  leave,  &c.  febny  without  dergsf.— 
.7.  And  in  like  manner  the  37  Geo.  3.  c  70.  made  perpetual  by  57  Geo.  5.  e.  7.  makes 
seducing  the  soldiers  or  sailors  from  their  allegiance.  —  8.  And  the  persDadiQg,  4rf. 
sailors  to  desert,  is  punishable  by  i  Geo.  1.  c.  47.  &'  37  Geo.  3.  c.  12. 


Felony f  &;c,  by  statutes.  62t5. 

'  By  the  St,  39.  El.  17.  idle  aiid*  wandering  soldiers  or  mdriners,  who 
will  not  betake  to  any  lawful  course  of  life,  or  to  the  place  of  Uieir  birth. 
or  abode ;  and  such  who  come  from  beyond  sea,  and  have  not  a  testi- 
monial from  a  justice  of  peace,  or  counterfeit  such  testimonial,  or  have 
onfe  known  to  be  counterfeit,  be  felons  without  clergy. 

By  the  st.  1  Jac.  7.  a  dangerous  rogue  in  sessions  shall  be  branded, 
and  if  be  afterwards  beg  or  wander,  shall  be  adjudged  a  ftton  without 
clergy.     Vide  Justices  ot  Peaces  (B  76.) 

(S  10.)  Exportation  of  sheep,  &c. 

By  the  st«  8  EL  3.  such  as,  after  conviction  for  the  first  offence^  shall 
export  sheep  alive  out  of  the  realm,  are  guilty  of  felony ;  but  not  to 
corrupt  blood,  or  lose  dower. 

By  the  St.  13  &  14  Car.  2.  18.  if  any  export  into  Scotland,  br  other 
foreign  parts,  or  pack  or  load,  or  cause  to  be  padc^  or  Iqaden,  of  in- 
tent to  be  exported,  any  sheep  of  the  breed  of  England  or  Wales,  or 
the  dominions  thereof  or  any  wool,  woolfells,  mortlingSy  /shorlings, 
yam  made  of  wool,  woolflocks,  ftiller's  earth,  or  fulling  clay,  it  is 
felony. 

But,  by  the  st.  7  &  8  W.  3.  28.  this  act  is  repealed,  as  to  making  the 
exportation  of  wool  felony.  {I) 

(S  11.)  Refusing  abjuration,  &c. 

By  the  st.  35  £1.  1.  if  any  above  16,  who  shall  for  a  month,  without 
cause,  refuse  to  hear  divine  service,  go  about  to  persuade  any  of  the 
realm  to  impugn  the  queen's  authority  in  cases  ecclesiastical,  or  to  that 
end  persuade  to  forbear  coming  to  church  according  to  law,  or  to  be 

E resent  at  a  place  of  religious  assembly  contrary  to  law ;'  or  shall  of 
imself  or  by  incitement  of  others  be  present  at  such  assembly,  and 
being  convict  of  such  offence,  and  for  not  conforming  three  months 
after  conviction,  being  required  by  the  justices,  in  quarter  sessions,  &c* 
to  abjure  the  realm,  shall  reftise  to  abjure,  or  aiter  abjuration  shall 
refuse  to  depart  at  the  time  limited,  or  shall  return,  &c.  he  shall  be  a 
felon  witliout  benefit  of  clergy.  Provided  not  to  corrupt  blood,  or  lose 
dower. 

By  the  st.  3  Jac.  4.  if  any  pass  out  of  the  realm  to  serve,  or  do  volun- 
tarily serve  any  foreign  prince,  without  having  taken  the  oath  of  allegi- 
ance :  or  (being  a  gentleman  or  of  higher  degree,  or  a  captain,  lieute- 
nant, or  conductor  of  soldiers)  without  giving  a  bond  of  20/.  penalty 
conditioned  not  to  be  reconciled  to  the  see  of  Rome,  or  to  enter  into 


{i)  1.  The  clandestine  transportation  of  sheep  or  wool  out  of  the  kingdom,  to  the 
dctnroent  of  its  staple  manufacture,  called  owlingy  from  its  being  usually  earned  on 
in  the  night,  was  forbidden  at  common  law.  4  Blk^Com.  154,  Mirr.  c.  i,  8.3. — 2. 
And  made  the  subject  of  criminal  prosecution  by  different,  statutes,  beginnings  with 
1 1  £dw.  3,c,  1.  —  3.  But  the  28  Geo.  5.  c.  SB.  repeals  all  former  acts  relating  to  this 
offence,  (except  so  much  of  the  9  &  10  W.  3.  c.  40.  as  relates  to  wool  within  ten  miles 
of  the  sea  side  in  Kent  or  Snsisex,  and  to  persons  residing  within  fifteen  miles  of  the 
sea  in  those  counties,)  and  after  imposing  various  penalties  and  forfeitures  for  con- 
veying sheep  or  wool  out  of  the  kingdom,  proceeds  to  create  an  offence  in  the  op- 
posing any  person  putting  the  act  in  execution.  1  Russell,  177,  178.  —  4.  By  s.  56. 
persons  hindering,  &c.  officers  seizing  sheep,  wool,  &c.  or^dng  armed  or  disguised, 
and  rescuing  sheep,  wool,  &c.  to  be  transported. 

Vol.  IV.  S  s  "  any 


&t6  JUSTICES. 


raj  plot  against  the  king  or  realm,  bat  to  disclose  aU  sndi,  heshsBbe 
a  feu»]« 

By  the  st*  55  £1.  d.  a  popish  recusant  above  16,  and  comrict  far 
not  coming  to  church,  (not  being  a  feme  covert,  nor  having  M  ma^ 
per  annum  in  lands,  tenements,  or  annuities,  nor  to  the  value  of  iOL 
in  goods,)  if  he  repair  not  to  his  dwelling  or  place  of  birth  in  40  dtp 
after  conviction,  (imless  stayed  by  impri8<»mient,  order  of  the  queen  or 
six  privy  council,  or  sickness,)  and  then  certify  his  name  to  the  minister 
or  constable,  or  afler  depart  above  five  miles  from  home,  shall  abjure; 
and  if  he  rciiise  to  atgure,  or  after  to  depart  the  realm,  or  return,  ke 
shall  be  adjudged  a  felon,  without  benefit  of  clergy. 

Vide  Sacraments. 

(S  IS.)  Embezzlement  of  stores. 

By  the  st  SI  EL  4.  if  any,  having  charge,  &c.  of  purpose  to  hinder 
ber  Mqest/s  service,  wittingly  emb^szle,  purloin,  or  convey  away  ny 
armour,  ordnance,  munition,  shot,  powder,  or  victuals  for  soldien,  fee 
or  other  habiliments  of  war,  at  one  or  sevelid  times  to  the  value  of  80f. 
he  shall  sufler  as  a  Man ;  provided  he  be  prosecuted  within  a  year ;  noC 
to  corrupt  blood,  or  lose  dower. 

And  by  the  St.  29  Car.  2. 5.  clergy  is  taken  away. 

(S  13.)  Witchcraft:  —  vide  justices  of  peace,  (B  IS.) 

By  the  St.  1  Jac.  12*  if  any  practise  invocation  or  conjuration  of  aoy 
evil  spirit;  or  shall  consult,  covenant  with,  &c.  any  evil  spirit;  or  take 
up  any  dead  body,  skin,  bone,  &c.  to  be  used  in  any  manner  of  witeh* 
craft,  soix^ry,  charm,  or  enchantment;  or  shall  use  any  fi^tchcraft,  in- 
chantment,  charm,  or  sorcery,  whereby  any  person  shall  be  killed, 
wasted,  or  lamed  in  his  body  or  any  part  of  it^  their  abettors,  aiders, 
&C.  or  if  any,  after  conviction  for  the  first  offence,  shall  take  upon  him 
by  witchcraft,  inchanoement,  charm,  or  sorcery,  to  tell  where  treasure 
may  be  found  in  the  earth ;  or  lost  goods  may  be  found ;  or  to  the  in- 
tent to  provoke  to  unlawful  love ;  or  whereby  cattle  or  goods  shall  be 
destroyed  or  impaired ;  or  to  hurt  any  person  in  his  body,  thou|^  the 
same  be  not  effected,  he  shall  suffer  as  a  felon  without  clergy.  Provided 
not  to  corrupt  blood,  or  lose  dower,  (m) 

At  common  law,  witchcraft  was  punished  as  heresy,  by  the  writ  de 
futretico  comhurendo.     H.  P.  C.  6.     8  Inst  44. 

But  now  there  is  no  remedy  but  by  the  st.  1.  Jac  12.  H.  P.  C  6. 
S  Inst.  45. 

By  this  statute,  it  n  felony  to  consult,  covenant  with,  entertain,  em- 
ploy, feed,  or  reward  an  evil  spirit ;  though  no  act  be  thereupon  done. 
H.  P.  C  6.     3  Inst.  45. 

So^  to  take  up  a  dead  body,  &c.  to  use  in  witchcraft ;  though  not 
used.    H.  P.  C.  6.    S  Inst.  45. 


(«)  By  the  tt.  9  Geo.  9.  5.  the  tt.  l  Jac.  19.  is  repealed  (except  so  much  as  rcpob 
the  st  5  £L  I6.)y  and  no  prosecution  shall  be  carried  on  for  witchcraft,  Ac.    AImI  if 


any  penon  pretend  to  exercise  any  witchcraft,  sorcery,  &c.  or  undertake  to  tell  fbr< 
tunes,  or  pretend  to  discover  where  goods,  supposed  to  be  stolen  or  lost,  nay  be 
Ibimd,  he  shaH  be  imprisoned  for  a  year,  and  once  in  ererjr  quarter  of  it  be  set  on  the 
pillory,  and  (if  the  court  think  fit)  be  bound  for  his  good  bchaTiour. . 
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So,  to  take  upon  them  to  tell  where  treasure  or  goods  shall  be  found, 
how  love  shall  be  provoked ;  though  they  cannot  do  it*  H.  P.  C.  7* 
S  Inst  46. 

But  to  use  sorcery,  &c.  whereby  any  one  mq^  be  killed,  or  destroyed, 
or  goods  or  cattle  destroyed,  is  no  felony,  unless  the  mischief  be  done. 
H.  P.  C.  7.     3  Inst  45,  46, 

In  all  cases  where  a  second  offence  is  felony,  there  must  be  an  actual 
conviction  and  judgment  for  the  first  offence.     H.  P.  C  8.     3  Inst  46. 

And  the  second  oflence  must  be  committed  after  jud^ent  for  the 
first     H<  P.  C,  8.     S  Inst  46. 


[(S  14.)  Quarantine.]  (o) 
[(S  15.)  Excise  and  customs.]  (jp) 


[(S  16.) 


(q)  1.  The  45  Geo.  5.  c.  10.  is  the  principal  statute  upon  the  subject  now  in  ex« 
istenoe,  the  ninth  section  thereof  having  repealed  all  other  acts,  excepting  as  to  ar- 
rears of  duty,  and  as  to  offences  then  committed  against  them.r—  2.  s.  10.  Particu- 
larizes the  ships,  &c.  which  shall  be  liable  to  quarantine.  —  3.  s.  19.  Commanders,  &c, 
not  diselosiDg  infection,  or  omitting  to  hoist  the  proper  signal,  are  guilty  of  felony 
without  clergy.  — 4.  s.  95.  So  persons  refusing  or  neglectinc  to  repair  to  the  lazaret. 
Sec  and  persons  escaping  from  the  same. — 5.  s.  26.^  So  officers,  &c.  permitting  per- 
sons, thips,  &c.  to  depart  from  the  lazaret,  &c.  without  an  order,  or  giving  a  talse 
certificate.  —  6.  By  s.  37.  persons  not  infected,  nor  liable,  &c.  entering  the  lazaret,  &c, 
must  perform  quarantine ;  and  if  they  escape  without  performing  it,  they  are  guilty 
of  felony  without  derr^.  —  7.  s.  51.  So  clandestinely  conveying,  or  secreting  in  order 
to  eoovey,  goods,  &c.  from  a  vessel  or  a  lazaret,  &c.  —  s.  s.  si.  Persons  quitting  any . 
ship  liable  to  perform  quarantine  before  such  ship  is  regularly  discharged,  to  be  im- 
prisoned and  forfeit  SOO^.  —  9.  And  by  s.  38.  smaller  offences,  for  which  no  specific 
penalty  is  provided,  may  be  determined  b^  two  justices,  who  may  fine  or  imprison.  — - 
10.  And  by  46  Geo.  5.  persons  going  within  the  limits  of  quarantine  stations,  contrary 
to  order  in  council,  lo  forfeit  500/. 

(p)  1.  Widi  respect  to  such  offences  as  are  punishable  with  death,  the  53  Geo.  5. 
c.  145.  reciting  that  it  was  expedient  that  the  provisions  contained  in  any  laws  then  in 
force  for  collecting  his  Majesty's  revenue  in  Great  Britain,  whereby  the  penalty  of  death 
was  imposed  for  any  act  done  in  breach  of,  or  in  resistance  to,  the  said  laws  or  any 
of  them,  shoold  be  amended  and  reduced  into  one  act,  enacts,  that  in  all  cases  where 
any  act  to  be  done  or  committed  after  the  passing  of  this  act  in  breach  of,  or  in  re- 
sistairce  to»  any  part  of  the  laws  for  collecting  his  Majesty's  revenue  in  Great  Britain, 
would,  by  the  laws  now  in  force,  subject  the  offender  to  death  as  guilty  of  felony 
without  benefit  of  clergy,  by  virtue  of  the  said  laws  or  any  of  tliem,  such  act  so  to  be 
done  or  conimitted,  shall  be  deemed  and  taken  to  be  felony,  with  benefit  of  clerg}',. 
and  pttuiahable  only  as  such,  unless  the  same  shall  also  be  declared  to  be  felony  without 
benefit  of  clergy  by  this  act.  —  3.  Bjr  s.  1 1 .  three  or  more  persons  armed  and  assembled 
in  order  to  he  aiding  ai^i  assisting  in  illegal  exportation,  &c, ;  or  rescuing,  &c. ;  or 
being  so  aidins  or  assisting;  and  any  person  shooting  at  a  ship  or  'boat ;  or  shooting 
Bt,  maimingy  &c.  any  officer,  &c.  is  guilty  of  felony  withouf  clergy. — 5.  s.  is.  So 
refusal  or  neglect  of  ofienders  to  surrender,  in  certain  cases,  after  being  required  by 
order  in  council. — 4.  Many  of  the  provisions  of  the  eleventh  section  of  which  statute, 
are  contained  in  a  former  statute  or  19  Geo.  8.  c.  34.  s.  i.  which  extends  also  to  atiy 
penon  having  hit  fiice  blacked,  or  wearing  any  vizard,  mask,  or  other  dis^ise,  whea 
pasaiBg  with  illegal  goods,  or  forcibly  hindering,  obstructing,  assaulting,  opposing,  or 
redflting  any  of  the  revenue  officers  in  the  seizing  or  secunng  such  goods. —  5.  As  to 
what  shall  be  an  offensive  weapon  within  the  act,  see  1  Leach,  513.    Id.  n.     1  Leach, 
SJ,  855.  Cald.  344.-— 6.  As  to  what  shall  be  an  assembling,  see  1  Leach,  545.-*- 
7.  As  to  what  shall  be  a  disguiring,  see  1  Leach,  548. — 8.  The  other  statutes 
which'  relate  to  acts  committed  in  breach  of,  or  in  resistance  to,  the  revenue  laws, 
and  create  bfifenoes  which  are  noiihe  tubject  of  eafUal  pumshmefU,  are  13  &  14 
Car.  3.  the  watiAt  icetion  of  which   relates  to  hindering,   wounding,  Sec,   officers 
by   persons  anaed.  — 9.  By  6  Geo.   L  c.  31.  s.  54.  |)ersons  armed,  and  tumut- 

tnously    ossembtifig  tQ   the  number    of  eight,  and  hindering,  &c.   oflicers,  are 
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C(S  16.)  Com.]  (q) 

[(S  170  Seducing  artificers.]  (r) 

[(S  18.)  Unlawful  oaths.]  (*) 

C(S  19.)  Bribery.]  (0 

C(S  20.) 

liable  to  transportation. — 10.  By^  3  Geo.  1.  c  18.  s.  6.  persons  passing  with  foreipi 
goods  landed  without  entiv  within  twenty  miles  of  the  coast,  bemg  five  in  comnaj, 
or  armed  or  disguised,  and  hindering,  &c.  officers  in  seizing  run  gMxtfl,  are  liable  to 
the  same  punishment.  —  U.  By  9  Geo.  8.  c.  35,  s.  10.  persons  to  the  number  of  three 
or  more  assembled  to  be  aiding  and  assisting  in  the  clandestine  running,  &c.  of  goo(K 
and  armed,  may  be  apprehend^  by  the  warrant  of  a  justice ;  and,  upon  confictioD,are 
liable  in  likie  manner.  — 12.  By  s.  1 5.  persons  to  the  number  of  two  or  mora,paMiig  with 
hones,  carts,  &c^  laden  with  tea,  &c.,  and  armed  or  dis^ised,  or  forcibly  btndcriag,&r. 
officers,  shaU  be  taken  as  runners  of  foreign  goods  within  8  Geo,  1.  c  18.  — 15.  By 
s«  28.  persons  forcibly  hindering,  &c.  officen,  being  on  board  any  ditp,  &c  their 
^ers,  Sec.  are  liable  to  seven  years'  transportation. — 14.  By  84  Geo.8«  c  4a  s.  S8. 
persons  riotously  rescuing  offenders  against  the  acts  relating  to  spirituoos  Uquon^  &r. 
or  assaulting  informers,  arc  punbhable  in  like  manner.  — 15.  By  19  Geo.  8.  c  69.  s.  9. 
persons  to  Sie  number  of  two  or  more,  passing  with  horse,  cart,  &c.  on  which  there 
shall  be  tea,  &c.  armed  or  disguised,  may  be  indicted  at  the  semons,  and  sentenced  ta 
hard  labour. —  16.  And  so  by  s.  lo.  persons  assaulting,  &c.  officers  in  seizing  goo<fa» 
or  rescuing  aoods,  or  destroying  casks,  &c. — 17.  And  by  84  Geo.  9.  c.  47.  s.  15. 
penons  hinoering,  opposing,  &c.  officers,  may  be  sentenced  to  hard  labour,  on  a  na- 
vigable river. — 18.  which  section  extends  to  excise-officers,  when  executing  their 
duty  on  land.  3  Leach,  805.  1  B.&P.  187.  8  Leach,  808.  n. —  19.  And  is  sot 
repealed  by  24  Geo.  8.  c.  48.  s.  16.  2  Leach,  803.  —  80.  By  45  Geo.  3.  c.  121.s.  il. 
persons  assaultinc,  &c.  officers  in  the  execution  of  the  powers  of  this  act,  are  lisUe 
to  be  transported  or  imprisoned.  —  21.  By  47  Geo.  5.  s.  2.  c  66.  s.  94.  making  1^^ 
&C.  on  the  coast  as  signals  to  smu^Iing  vessels,  is  punishable  by  fine  or  imprison- 
ment. -^  22.  Upon  whicn  statute  an  mdictment  may  be  preferred  at  the  quarter  le^ 
sions ;  and  if  it  be  removed  into  K.  B.,  and  the  defendant  be  tried  and  conri^ed  at 
N,  P.,  K.  B.  shall  award  sentence.  4  M.  &  &  71.— 23.  By  48  Geo.  5.  c  84.  s.  9. 
persons  on  an  enemy's  coast,  or  under  an  enemy's  protection,  having  on  board,  or 
intending  to  take  on  board,  spirits,  tea,  tobacco,  or  snuf^  are  liable  to  tnns- 
portation. 

(q)  The  1 1  Geo.  2.  Cj  22.  provides  against  hindering  the  exportation  of  corn,  or 
preventing  its  circulation  withm  the  kinidom. 

(r)  The  seduction  of  artificers  into  foreign  countries  is  prohibited  by  5  Geo.  1. 
c.  27. ;  85  Geo.  2.  c.  15.  (and  see  upon  these  two  statutes,  4  Burr.  8086.);  28  Geo. 9. 
c.  60;  25  Geo.  8.  c.  67.  s.  6. ;  and  39  Geo.  3.  c.  56. 

(t)  1.  By  37  Geo.  3.  c.  185.  s.  l.  administering  unlawful  oaths  is  liable  to  tm- 
sportation. —  2.  So  is  the  taking  them.  — 3.  Which  statute  is  not  confined  to  osths 
administered  for  seditious  or  mutinous  purposes.  3  East,  157.  — 4.  And  by  S9 
Geo,  5.  c.  104.  s.  1.  administering  unlawful  oaths,  purporting  or  intending  to  bind  to 
commit  treason,  murder,  or  felony  punishable  with  death,  is  felony  withoat  deigf.— 
5.  And  taking  such  oath  is  liable  to  transportation.  —  6.  And  by  these  statute^  com- 
pulsion shall  not  excuse  the  taker,  unless  he  discloses  the  fact  within  a  limited  tune.^ 
7.  sT  5.  of  the  first-mentioned,  and  s.  6.  of  the  last-mentioned  statute,  defines  an  oitli. 
—  8.  And  8.  5.  and  s.  4,  as  ju$t  mentioned,  makes  aiders  and  assuters  principals. — 
9.  And  by  s.  7.  and  s.  8.  persons  tried  and  acquitted  or  convicted  under  thoe  statutes, 
are  not  liable  to  be  tried  for  the  same  fact  as  high  treason.  — 10.  But  they  may  be  to 
tried  in  the  first  instance.  Ibid.  —  11.  By  57  Geo.  5.  c.  19.  s.  25.  societies  takuig  un- 
lawful oaths,  &C  to  be  deemed  unlawful  combinations  and  confederacies  within  39 
Geo.  3.  c.  79. —  12.  But  the  statute  is  not  to  extend  to  Freemasons'  lodges  and  some 
others.  — 13.  And  see  for  provisions  relating  to  Irelaud,  50.  Geo.  3.  c.  102. 

(0  1*  Bv  24  Geo.  3.  c.  47.  s.  52.  officers  taking  bribes  not  to  do  their  doty,  in  re- 
lation to  tne customs  and  excise;  and  persons  ofering  bribes  to  officers  to  neglect  tbdr 
duty,  are  liable  to  penalties.  —  2.  As  to  bribeiy  at  elections  for  members  of  psrlii- 
ment,b^  7  &  8  W.  3.  contracts,  &c.  to  procure  elections,  are  void;  and  persons  jnakiog 
them,  forfeit  300/.  —  3  By  2  Geo.  2.  c.'24,  s.  7.  persons  tsJdng  money,  &c.  for  fotin; 
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[(S  20.)  Election  writs.]  (u) 

[(S21.)  Slave-trade,  (x) 

[(S  22.)  Obstructing  process.]  (y) 

[(S  23.)  Rescue,  and  aiding  escape,  et  vide  infra.  (S.  2i.)^ 

(S  25.)]  {z)  y^ 

[  (S  24.)  Returning   from   transportation,   or  rescuing  one 
sentenced  to  be  transported,  et  vide  supra.  (S  23.)]  (a) 

[(S  25.) 

or  forbearing  to  vote,  and  persons  procuring  others  to  vote,  or  forbear  to  vote  by  any 
gift,  &C.  foneit  500/.  and  are  disabled  to  vote  in  any  election,  and  to  hold  any  office 
Of  franchise.  —  4.  By  s'.  8.  offenders  discovering  others  in  12  months  after  the  electioD, 
indemnified.  —  5.  Which  statute,  however,  does  not  take  nway  the  common  law 
crime.  5  Burr.  1535.  i  Blk.  380.  — 6.  As  to  the  construction  of  the  statute^  vide 
3  Burr.  1235.  1  Blk.  317.  1  Hawk.  c.  67.  s.  10.  n.  4.  1  Blk.  Rep.^  5S3.  4  Burr. 
2471.  2504.  2464.  —  7.  The  49  Gea  3.  c.  118.  8. 1.  imposes  penalties  on  persona 
'  giving  or  receiving  money,  &c.  to  procure  the  election  of  a  member  to  parliament, 
-  though  such  money,  &c.  be  not  given  to  voters.  —  8.  And  s.  3.  imposes  them  on  per- 
sons giving  or  receiving  offices,  &c.  by  way  of  bribes,  to  procure  tne  return  of  mem- 
bers ofpariiament. 

^ii)  The  59  Geo.  5.  c.  89.  provides  against  neglecting  or  delaying  to  deliver  election 
wnts. 

(jr)  The  51  Geo.  3.  c.  23.  provides  against  dealing  in  slaves. 

(y)  1.  The  8  &  9  W.  3.  c  27;  9  Gea  l.  c.  28.;  and  U  Geo,  1.  c.  22.,  enact,  that  per- 
sons opposing  the  execution  of  any  process  in  the  pretended  privileged  places  therein 
medtioned,  or  aburing  any  officer  in  his  endeavours  to  execute  his  duty  therein,  so 
that  he  receives  bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for  seven  years ; 
and  persons  in  disguise  joining  in  or  abetting  any  riot  or  tumult  on  such  account,,  or 
opposing  any  process,  or  assaulting  and  abusing  any  officer  executing^  or  for  having 
executed  the  same,  are  declared  to  be  felons  without  benefit  of  clefgy.  4  Blk.  Com. 
1 48, 149.  —  2.  But  the  arrest  must  be  lawful  to  render  a  party  guilty  of  an  obstruction. 
5  East,  304.  — 3.  Though,  where  the  process  is  regular,  and  only  the  execution  of  it 
attended  with  an  affray,  not  even  can  a  peace  officer  inteipose  to  prevent  its  execution. 
1  £ast,  P.  C.  304,  305. 

(z)  1.  By  9  Geo.  1.  c  22.  (commonly  called  the  Black  Act,)  rescuing  persons  in  cut- 
tody  for  oronces  against  this  act,  or  mding  such  offenders,  is  felony  witnout  cleigy.-*— 

3.  So  by  25  Geo.  2.  c.  37.  s.  9<  is  rescuing  nersons  in  custody  for  murder. — 3.  And 
by  s.  10.  rescuing  the  body  of  a  murderer  after  execution,  is  a  transportable  felony. — 

4.  As  to  the  escape  of  odenders  sentenced  by  a  court-martial,  and  conditioudly  paiw 
doned,  see  SS  Geo.  3.  c.  108.  s.  13.^ — 5.  Naval  court-mardal,  see  57  Geo.  3.  c.  140. 

'S.6. —  6.  By  52 Geo*  5.  c.  156.  persons  aiding  the  escape  of  prisoners  of  war  are. 
liable  to  transportation.  —  7.  By  $6  Geo.  3.  c.  22.  persons  rescuing  or  aidinc  the 

'  escape  of  Bonaparte,  are  guilty  of  felony  without  clergy.  —  8.  As  to  aiding  a  prSoner 
convicted  of  treason  or  felony,  or  committed  for  those  offences,  in  an  attempt  ta 
escape,  see  16  Geo.  2.  c.  51.  s.  1.  —  9.  Or  convicted  or  committed  for  petty  larceny 
or  other  crime  than  treason  or  felony,  or  confined  upon  process  for  any  debt,  Stc 
amounting  to  100/.  Ibid.  — 10.  And  as  to  conveying  any  disguise  or  instruments  Into 
any  prison,  to  facilitate  the  escape  of  prisoners  convicted  of,  or  committed  for,  treason 
or  felony,  see  Id.  s.  2.  —  U.Orto  fiicihtate  the  escape  of  prisoners  convicted  o^  or  com- 

^mitted  wt  petty  larceny,  ftc.  or  confined  upon  any  process  for  any  (iebt,  &c.  amount- 

'  ing  to  loot.  Ibid.  —  12.  And  as  to  asdsting  any  person  chaiged  with  treason  or  fidony, 
in  an  attempt  to  escape  ftom  a  constable,  &c.  see  Id.  s.  3.  — 13.  Or  a  felon  in  a  boat 
carrying  felons  for  transportation,  or  from  the  contractor  for  their  transportation. 
Ibid. — 14.  But  a  commitment  upon  suspicion  only  is  not  within  the  act.    I  Leach, 

'97,  98,n.  3$3.«— 15.  Nor  does  the  statute  extend  to  cases  where  an  actual  escape  is 
made.    2  Leach,  662. 

'  (a)  1.  By  4  Geo.  1.  c  11.  persons  convicted  of  offences  within  the  benefit  of  clergy, 
may  be  transported  for  seven  years ;  and  pcnons  convicted  of  offences  for  which  tl^y 
are  excluded  the  benefit  of  clergy,  and  receivers  of  stolen  goods,  may  be  transported 
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[(S25.)  Vagracy]  (b) 

[|(S  2C.)  Abduction  of  women.]  (c) 

C(S  2r.) 

.„j— ^— ««— ^i^^.— J.— ^— ^  I  ■    a  ■  ^^^^p»«i^»^»»»^p^p— ^1^— »i^— ^^— *» 

for  14  yean,  or  other  term.  —  2.  And  person*  sa  ordered  to  be  truuported,  and  re- 
turning before  the  end  of  their  term,  are  to  be  punished  as  persons  attainted  of 
felony  without  clergy.  Ibid.  —  3.  By  6  Geo.  1.  c.  23.  s.  5.  persons  rescuing,  &c  of« 
fenders  from  the  custody  of  those  who  have  contracted  for  thdr  transportation,  are 
guilty  of  felony  without  clergy.  —  4.  And  by  t.  6.  felons  ordered  for,  transportatioa, 
and  bdng  at  large  before  the  end  of  their  term,  are  to  sufier  death  without  cleigy.— 
5.  By  16  Geo.  2.  c.  15.  felons,  &c.  ordered  to  be  transported,  or  agreeing  to  trauport 

.  themselves,  and  being  afterwards  at  large  before  the  expiration  of  tncir  tern,  are 
guilty  of  felony  without  clergy.  ^6.  As  to  aiders,  wit  supra  l^  23.)— 7.  By  8 
Geo.  3.  c  15.  s.  1.  offenders  reprieved  and  ordered  for  transportation,  and  bemg  if- 
terv^ards  at  large  before  the  expiration  of  the  term,  are  guilQr  of  felony  without 
clergy.  —  8.  See  farther,  19  Geo.  3.  c.  74.,  as  to  convicts  liable  to  be  traniported  to 
America. — 9.  As  to  convicts  in  Scotland,  see  25  Geo.  3.  (u  46.-^  10.  Bj  S6  Geo*  9. 
c.  97.  offenders  suljectto  be  transported,  may  be  transported  beyond  the  seas^  to  sack 
place  as  the  king,  with  the  advice  of  his  privy  council,  shall  appoint;  andoffindeis 
convicted  of  crimes  excluded  from  cleigy,  to  whom  the  king  shall  extend  mcf^  on 
condition  of  transportation  beyond  the  seas,  may  be  ordered  to  be  transported  acoord- 
ing  to  such  condition.  Ibid.  — 11.  And  persons  rescuing  stt<!h  ofienders^  or  assisdv 
them  to  escape  from  those  who  have  them  in  custody,  are  felons  without  cleigf.  IbuL 
— 12.  And  offenders  ordered  to  be  transported,  or  having  agreed  to  transport  them- 
selres,  and  afterwards  being  at  large  before  the  expiration  of  their  sentence,  are  fekiss 
without  clergy.  Ibid  —  13.  Male  offenders  may  be  removed  to  places  of  contaeoieBt 
in  England  or  Wales,  and  placed  under  the  custody  of  a  superintendant  or^  oveneer. 
Ibid.— 14.  A^id  offenders  escaping  from  such  custody,  and  persons  rescuing  then, 
Stc,  are  to  be  punished  as  if  such  offenders  had  been  confined  in  a  ggol  or  prison. 
Ibid.^-  15.  Wnere  an  offender  is  ordered  to  be  transported  b^ond  the  seas  to  a  psr- 
ticular  place,  the  place  may  be  changed  by  order  of  K.  B.  or  two  Judges.  Ibid.  — 1€. 

;  And  any  offender,  so  ordered  for  transportation,  and  aflerwards  bemg  at  large  iffithout 
lawful  cause,  is  a  felon  without  clergy.  Ibid.  — 17.  By  56  Geo.  3.  c  63.  coavids 
sentenced  to  transportation,  may  be  confined  in  the  General  Penitentiary  at  Milbsak. 
—  18.  And  convicts  confined  there  breakinje  prison  or  escaping,  are  to  be  pumihed 
by  an  addition  of  three  years  to  the  term  of  their  confinement ;  and,  upon  a  seoood 
•breach  of  prison  or  escape,  to  be  felons  without  clergy.  Ibid.  — 19.  Aud  persoai 
rescuing  convicts  ordered  to  be  confined  in  the  penitentiary,  or  aiding  in  such  lescne^ 
to  be  guilty  of  felony,  and  confined  in  the  penitentiary.  Ibid.— 20.  And  penoas 
having  the  custody  of  such  convicts,  and  voluntarily  permitting  an  escape  and  other 
persons  aiding  or  attempting  any  escape  or  rescue,  to  be^uilty  of  felony.  Ibid.— 21.  Aod 
any  person  having  such  custody,  and  negligently  permitting  an  escape,  to  be  guiltir  of 
-a  misdemeanour.  Ibid.  -^  22.  The  mutiny  acts  provide  a^inst  returning  fifooa  trsa* 
sportation  after  sentence  by  a  court-martial. — 23.  As  to  evidence  of  the  day  on  wbich  s 

•  criminal  was  discharged  from  prison,  (having  a  pardon  on  condition  of  transporta^K 
himself  within  so  many  days  from  that  time,}  see  1  Lebch,  391,  392. — 24.  As  to 
evidence  of  a  sign-manual,  see  l  Hawk.c.  47.  s.  22.  Ca.C.  L.  69.  1  Leacby  74.  2B1L 
Rep.  797. —  25.  As  to  the  offender  being  referred  to  his  original  sentence  of  transport* 
ation,  see  I  Leach,  76.  225.  1  Hawk.  c.  47.  s.  23.  1  Russell,  586,  587.-26.  Aod 
poverty  and  ill-health  amount  to  a  lawful  c^picuse  for  not  having  quitted  the  kiagJoai. 
1  Leach,  396. 

(6)  1.  By  17  Geo.  2.  c.  5.  s.  9.  rogues  tynd  vagabonds,  and  incordiipble  vogiie^  nqr 
be  confined  in  the  house  of  correction  and  whipped;  ai^d  if  an  incorrigible  rogv^  w 
confined,  break  out  or  escape,  or  offend  again  m  like  manner,  be  becoroas  afdoa, 
and  is  liable  to  transportation.  —  2.  And  a  party  convicted  under  a  subsaqMnl  sts* 
tiite,  23  Geo.  3.  c.  88.  as  a  rogue  and  vagabond,  and  offending  i^ain^  OMy  botndictffi 
on  this  statute  of  17  Geo.  2.     1  Leach,  396. 

(c)  1.  The  4  &  5  P.  &  M.  c.  8.  prohibits  the  taldng  away  a  jnaid  imder  isfrovtbe 
possession,  of  the  father,  mother  or  guardian.  —  2.  A  natural  4'^'fg**ttr  ia  withiathe 
act.  2  Str.  1162.  1  Hawk.  c.  41.S.  14.  1  £ast,P.  C.  c.  11.  s.  6.  — 3.*  Aa4*  ino^ 
retains  Irer  authority,  notwitlistanding  her  marriage  to  a  second  husband ;  andlliaMMBt 
of  the  second  husband  is  immdtcriul.  3  Rep.  59.  *•  4.  And  the  fourth  fQCtion  of  this 
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[(S27.)  Kidnapping.]  (d) 
C(S  S8.)  Maiming,  and  attempts  to  kill.]  (e) 

l(S  29.)  Assault]  (f) 
£(S  30.)  Stealing  lead  from  houses.]  (g) 

[(S  31.)  House-breaking.]  (A) 

.      [(S  32.) 

statute  extends  only  to  tiie  custody  of  the  fittber,  or  to  that  of  the  mother  where  the 
father  has  not  disposed  of  the  custody  of  the  child  to  others.  Ibid.— 5.  Vide  5 
Mod.  84.  1  Hawk.  c.  41.  s.  ii.  i  Bast,  P.  C.  457.  3  Mod.  169.  l  Ler.  957.  1  Lid. 
387.  S  Keb.  32.  1  ilawk.  c.  41.  s.  10. 

(d)  See43£i]2.  c.  13.;  31  Car.  8.  c.  8.  s.  18.;  II  &  12  W.  3.  c.  7.  s.  18.  and  54 
Oeo.  5.C.  101. 

(^)  1.  Bjr  8  Anne,  c.  18.  attempting  to  kill,  assaulting,  &c.  a  privy-eounsellor  in 
the  execution  of  his  office,  is  felony  without  cleivy.  —  2.  As  by  9  Geo.  1.  c.  82.  ia 
maliciously  shooting  at  any  person.  —  3.  And  the  last  act  extends  to  persons  siding 
and  assisting.  1  Leach,  64  559.  1  Hawk.  c.  SS.  s.  il.  1  East,  P.  C.  413,  414. — 4. 
The  shooting  must  be  malicious.  1  Leach,  417.  l  Hawk.  c.  SS^'^S,  And  the  instro. 
ment  must  be  loaded  with  a  bullet,  &c.  and  be  levelled  ai  the  party.  1  Leach,  847. 
Id.  224.  —  6.  The  shooting  may  be  in  the  park's  own  house.  1  East,  P.  C.  415. -^7. 
By  86  Geo,  2.  c.  19.  the  beatmg^r  wounding  persons  shipwredced  with  intent  to  kill 
them,  &c.,  or  puttmg  ont  false  lights  to  bring  a  ship  into  danger,  is  fidony  without 
clergy.  —  8.  And  by  43  Geo.  8.  c.  58.  shooting  at,  or  attempting  to  shoot,  stabbKnf, 
or  cutting  any  person,  with  intent  to  murder,  maim,  ftc.  or  to  do  grierous  bodily  hairay 
or  to  resist  lawful  i^rdiension,  is  felony  without  cleigy  —8.  But  if  the  stabbkigor 
cutting  were  so  committed,  that  if  deadi  had  ensued,  it  would  not  haive  been  moraer, 
the  party  chamd  is  to  be  iacquitted.  — 10.  As  to  the  words  **  grievotts-bodfl?  barn/* 
see  1  Holt,  n.P.  C.  469.  — ll.  Astothewords  "^  stab  or  cut,^  see  lRu8seU,85».-* 
12.  And  where  the  wounding  is  charged  to  be  done  with  intent  to  obstroct*  &e.  a 
lawful  apprehension,  it  must  appear  that  the  offimder  had  some  niltiieatUm  of  ih^ 
purpose  for, which  he  was  apprehended.  Ibid. — 13.  And  where  the  woundinc  is 
chaived  to  be  done  with  the  same  intent,  it  must  appear  that  the  person  i^pprebeDCBMg 
acted  nnder  proper  authority.  I  Stark,  n.  P.  C.  246. 

(f)  I.  The  7  Geo.  s.  c.  21.  punishes  assaults  with  intent  to  rob.— 8.  And  it  seems 
that  the  statute  describes  two  offencesL  i  Lrach,  967.  1  East,  P.  C.  419, 420.  5  T.  It. 
169.  2  Leach,  583.  —  5.  As  to  the  ofifensiTeweapon  or  instrument,  see  I  Eas^  P.  G.  481. 
—  4.  And  that  the  words  *  unlawfully  and  nmliciously,*'  are  an  essential  pert  otf  the 
description  of  the  offence  of  assaulting  with  an  offensive  weapon.  With  intent  to  ro6* 
See  1  East,  P.  C.  420.  — 5  And  that  the  assault  must  be  made  upon  the  penon  in* 
tended  to  be  robbed.  See  1  Leach,  530.  1  East,  P.  C.  418. — 6.  The  6  Geo  I.e.  83. 
provides  agunst  assaulting  with  intent  to  spoil  garments.— 7  Upon  which,  th^  eon^ 
struction  is,  that  the  primary  intention  must  be  a  tearing^  spoiling,  cutting,  &c.  of  the 
clothes,  and  not  a  wounding  of  the  person.  1  Leach,  589.  1  East,  P  C.  424,  485.-^ 
8.  The  26  Geo.  2.  c.  19.  provides  against  assaultiuff  persons  on  account  of  their  dis»* 
charieofthdr  duty  in  the  sdvage  of  vesseb  in  distress,  or  of  vessels,  goodly  &e. 
Wremd,  stranded,  &c,  —  9.  By  11  ft  18  W.  3.  c.  7.  persons  haying  hands  on  thecoma 
mander  of  a  ship  to  hinder  hun  fit>m  fighting  shall  su^  death. — 10.  The83  Geo.  8* 
c,  67.  provides  against  obstructing  seamen,  or  assaulting  them  with  intent  to  obstruet 
and  prevent  them  from  pursuing  their  lawiul  occupations.  — 11.  The  S  Elix,  c  4.  pro- 
vides against  a  servant,  workman,  Ste.  assaulting  master,  mistress,  &c.—  18.  Ille  18 
Geo.  1.  c.  34.  provides  against  assaulting  manufacturers  ibr  not  complying  witib  illegai 
bve-laws.  — 13.  The  9  Anne,  c.  14.  provides  against  assaults  on  account  of  money  won  aft 
play. — 14.  And  the  assanlt  need  not  be  eommitted  at  the  time  of  playing.  4  East, 
174.  but  1  East,  P.  C.  483.  is  contra. 

(g)  1.  By4  Geo.  8.  c.  58.  and  81  Goo.  8.  c.  68.  it  is  a  transportable  fokmy  t»  fteal» 
fte.  lead,  iron.  Sec.  fixed  to  any  house.  Sec.  or  other  building,  or  in  any  garden,  &o. 
fences  or  outlet  bdongjng  thereto.  —  8.  Which  statutes  extend  to  n  cbarch.  2  East» 
P.  C.  598.  1  I^each,318.  Vide  2  East,  P.  C.  S9S, 

ih)  1.  The  statute  I  Edw.  6.  c.  18.  j^vides  agsinst  breakinka  house  by  day  Of 
TBojbit,  «iy  person  being  therein,  and  put  miear.-  •?.  And  as  to  what  shall  be  a  breaks 
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[(S  32.)  Robbery  and  larceny  in  a  house,  without  break- 
ing-] (0 

[(S  33.)  Privately  stealing  to  the  value  of  five  shillings  in  a 

shop,  &c.]  (Ar) 

• 

[(S  34,)  Stealing  from  the  person."]  (/) 

[(S35.)  Steahng  cattle.]  (m) 

l(S  36.)  Stealing  deer.]  («) 

(S  37.)  Stealing  on  rivers,  and  plundering  wrecks.]  (o) 

[(S  38;)  Larceny  by  servants.]  (p) 


ing,  see  1  Hale,  548.  9  Hawk.  c.  55.  s.  88.  Post,  108.  S  East,  P.  C.  651.  9  Hale,  353. 

—  5.  The  5  &  6  £dw.  6.  c.  9.  proYides  against  robbing  any  persons  in  their  dweUing- 
houses,  the  owner,  &c.  being  within  the  precinct  of  the  house,  either  sleeping  or 
waking.  — 4..  And  also  agunst  robbing  any  person  in  any  booth  or  tent,  in  any  &ir  or 
market,  the  owner,  &c.  being  within,  either  sleepiiw  or  waking.  —  5.  And  as  to  whether 
a  breaking  is  essentia],  see  1  Hale,  52S,5S5.  2  mle,  352^  5S3,  1  Hawk.  c.  54.  s.  S. 
S  Hawk.  c.  55.  s.  92.  2  JSast,  P.  C.  656. 2  Russell,  967. — 6.  And  for  other  points,  see 
S  Russell,  968, 96,9.  —  7.  By  9  W.  &  M.  c.  9.  robbing  any  house  in  the  day  time,  waj 
person  being  therein,  is  felony  without  clergy.  —  8.  And  for  the  construction  of  this 
statute,  see  1  Leach,  428.  2  Kussell,  970,  971. — 9.  By  39  Eliz.  c.  15.  takii^  in  the 
day  time  property  to  the  value  of  5«.  in  a  house.  Sec.  no  person  being  therein,  is  felooy 
without  clergy.  —  lo.  And  a  brealdng  is  necessary  under  this  statute.  2  Hawk,  c  35. 
8.  96.  2  Hale,  356. —  11.  And  as  to  the  nature  of  the  breaking,  vide  2  Russell,  972, 
975.  — 12.  Aitd  as  to  what  shall  be  deemed  a  dwelling-house,  outhouse,  &c  see2 
Russell,  975,  974.  —  15.  Property  must  be  taken  to  the  value  of  5s.,  but  it  need  not  be 
carried  out  of  the  house.  2  Runell,  974.  —  1 4.  And  no  person  must  be  in  the  house  st 
the  time.  2  Riisseli,  974, 975. 

(t)  1.  By  5  W.  &  M.  c.  9.  s.  1.  feloniously  taking  away  any  eoods  or  chattels,  being 
in  any  dwelling-house,  the  owner  or  any  other  person  being  therein,  and  put  in  fear, 
or  comforting,  aidii^  abettins^  assisting,  counselling,  hiring,  or  conunaodiiig  the  com* 
mission  of  said  oflence,  is  felony  without  cleisv.  —  2.  As  to  the  meaning  of  the 
word  dwelling-house,  it  must  be  construed  by  r^erence  to  the  same  rules  as  prevail  in 
the  case  of  burglary.  2  East,  P.  C.  655. —  5.  The  value  of  the  property  taken  must  ex- 
ceed twelve  pence*  Id.  655, 654.  —  4.  And  proof  must  be  given  of  actual  fear.  Id.  635 
<—  5.  By  12  Anne,  c.  7.  feloniously  stealing  any  money»  j^oods,  or  chattels,  wares,  or 
merchandizes,  of  the  value  of  fortv  shillings,  or  more,  beipg  in  any  dwelling-hous^  or 
outhouse  thereunto  belonging,  although  such  house  or  outhouse  be  not  actually 
broken  by  such  ofiender,  and  although  the  owner  of  such  poods,  or  any  other  person, 
be  or  be  not  in  the  house  or  outhouse ;  or  assisting  or  aiding  any  person  to  commit 
such  offence,  is  felony  without  clergy.' —  6.  But  the  act  is  not  to  e3Uend  to  apprea- 
tices  under  the  age  of  fifteen  vears,  rpbbing  their  masters  as  aforesud.  —  7.  Use 
dweiluig-house  must  be  one  in  which  buiglarv  may  be  committed.  2  East,  P.C.  644. 

—  8.  But  the  statute  does  not  extend  to  stealing  in  a  man's  own  house.  1  Leach.  538. 
2  East,  P.  C.  644.  —  9.  And,  therefore,  not  to  theft  by  a  married  woman  in  her  hus- 
band's house.  1  Leach,  217.  2  East,  P..C.  81.  — 10.  The  theft,  too,  must  be  of  pro- 
perty deposited  in  the  house,  and  under  its  protection,  and  not  of  property  which 
was  about  the  person  of  the  party  from  whom  it  was  taken.  2  Leach,  5^4.'2£af^ 
P.  C.  64.4,  645,  646.  680,  681.  1  Hawk.  C.  56.  s.  6.  2  Leach,  578.  574.  nr  64a  — 11- 
But  the  stealing  ofbank-notes  is  within  the  statute.  2  Leach,  695.  1085.  1090.  1  East, 
6.  P.  C.  602.  646. — 12.  And  the  stealing  must  be  to  the  amount  of  40«.  at  one  fine. 
1  Leach,  294. 548. 

(A)  Se  2  Russell,  1 166,  et  seq.  (/)  See  2  Russell,  1 175,  et  seq. 

(m)  Ibid.  1176,  et  seq.  (it)  Ibid.  1184,  et  seq. 

(o)  Ibid.  1206,  et  seq.      .         .     '     (/i)  Ibid.  1212,  ct  seq. 

[(S39.) 
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f  (S  390  Embezzlement  by  servants,  clerks,  bankers,  &c.3  (?) 

[(S  40.)  Bank  act.]  (r) 
[(S.  41.)  PostoflSce  acts.]  (s) 
[[(S  42.)  Embezzling  naval  and  military  stores.]  (0 
f  (S  43;)  Larceny  and  embezzlement  of  manufactures.]  (u) 
[(S  44.)  Larceny,   and  embezzlement  from  lodgings.]  {x) 
^(S  45.)  Receiving  stolen  goods.]  (y) 
[(S  46.)  Having  or  receiving  public  stores.]  (z) 
[(S  47.)  Receiving  stolen  goods  on  river  Thames.]  (a) 
[|(S  48.)  Receiving  jewels,  &c.  stolen.]  (b) 
[|(S  49.)  Receiving  stolen  lead,  &c.]  (c) 
[|(S  50.)  Arson  and  burning.]  {d) 
[(S  51.)  Cutting  hop-binds.]  {e) 
[[(S  52.)  Destroying  fences,  mounds,  works,  &c.]  (/) 
|^(S  53,)  Injuring  turnpikes  or  bridges.]  (jg) 
|^(S  54.)  Destroying  mines  and  engines.^  (A) 
£(S  55.)  Destroying  manufactures.]  (1)         .     . 
[(S  56.)  Destroying  ships.]  (k) 
[[(S  57.)  Overloading  boats  on  the  Thames.]  (/) 

[(S58.)  Bankrupts.]  (m) 
[|(S  59.  Threatening  letters.]  (n) 


1—1- 


^1 


(9)  See  2  Russell,  1 229.  et  seq. 

t)  Ibid.  1859,  et  seq. 

tt)Ibid.  1285.  etseq.    • 

y)Ibttl.  1501.  etseq. 
^a)  Ibid.  1S45,  et  seq. 
{c)  Ibid.  1550,  et  seq. 
(e)Ibid.  1705,  etseq. 
(p)  Ibid.  1718,  et  seq. 
0  Ibid.  1725,  et  seq. 
(/)IlHd.  1741,  etseq. 
(«)  Ibid  1829,  et  seq.    J 


(r)  See  2  Russell,  1^55.  et  seq. 

\i)  Ibid.  1278,  etseq. 

(jr)  Ibid.  1295,  et  seq. 
{z\  Ibid.  1322,  et  seq. 
{hS  Ibid.  1348, 1349. 
(</}  Ibid.  1668,  et  seq. 
(/)Ibid.  1706,  etseq. 
(A)  Ibid.  1721, etseq. 
(A)  ibid  1731,  etseq. 
(m)  Ibid.  1 743,  ct  seq. 
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(T)  acceiflworg- 

(T  1.)  Before  the  fact :  —  Who  shall  be. 

Accessories  {o)  to  a  ( p)  felony  are  before,  or  after  the  felony  com* 
mitted.  2  Inst  182.     3  Inst  1S8. 

A  man,  who  by  bis  command,  counsel,  contrivance,  consent,  or  en- 
couragement (q)  incites  or  moves  another  to  commit  a  felony,  tbough 
he  be  not  present  (r)  when  it  is  done,  will  be  an  accessoiy  before. 
2  Inst.  182.    JH.P.C.  217. 

As,  if  he  urge,  persuade,  or  procure  him  to  do  it    2  Inst  182. 

If  he  fiimish  him  with  a  weapon,  &c.  for  such  intent    2  Inst  182. 

Though  the  fact  vary  in  the  circumstance  of  the  command,  &c.  (i)  ; 
as,  if  A.  command,  &c.  B.  {t)  to  poison  D.  and  he  shoots  him,  &c. 
H.P.C.217. 

So,  thouffh  the  execution  of  the  &ct  exceeds  the  command ;  as,  if  the 
conmiand  be  to  commit  a  robbenr,  and  he  in  the  robbery  kills. 
H.P.C.217. 

So,  if  the  command  be  only  for  a  tortious  act  not  felony^  and  he  in 
the  execution  commits  felony:  as,  where  the  command  was  to  best 
another,  and  by  the  battery  he  killed  him.    H.  P.  C.  217. 

If  a  statute  makes  a  new  felony,  he  shall  be  accessory  who  wooU  be 
so  before.    Sal.  548.    H.  P.  C.  215. 

But  where  the  feet  varies  in  the  substance  and  nature  of  the  crime 
from  the  command,  See.  he  who  commanded  will  not  b^  accessoiy:  as, 
if  the  command  be  to  kill  A.  and  he  kiUs  another  person.  H.  P.  C.  217. 

If  the  command  be  to  commit  a  robbery,  and  ne  conmiits  a  buralaij. 
H.P.C.217. 

So^  if  a  statute  makes  a  particular  feet,  which  was  an  oflfence  by  die 
common  law,  more  penal;  the  accessory  shall  not  be  mAgect  to  the  pe- 


(o)  1.  FeloDt  are  other  gnndpak  in  the firrt  degree.*- 1.  Prinfeipalt  in  die lecowi 
deg^nee.  —  S.  Accetsoriet  bdTore  the  fact. — 4.  Or  accetioriet  after  tne  het,  t  RuMdl, 
S9. — 5.  Prindpals  in  the  firrt  degree  are  those  who  have  actually,  and  with  their  on 
hands,  comoittted  the  fact.  Ibid.  •—  6.  Prindpds  in  the  second  dtgrte  are  those  wba 
were  present  aiding  and  abetting  at  the  commission  of  the  fact.  Ibid.  —  7.  They  sie 
generally  termed  aiders  and  abetters,  and  sometimes  accomplices.  Ibid. 

(p)  1.  With  respect  to  crimes  in  which  there  may  or  may  not  be  accesaories,  see  si 
to  iUigA  treoion^  t  Hawk.  c.  S9.  s.  8.  5.  1  Hale,  613.  Fost  541.  4  BIk.  Com.  S5.— 
t.  FeiU  treoMn^  4  Blk.  Com.  56.  1  Hale,  615.  S  Hawk.  c.  89.  s.  84.  —  s.  Pctfif  larctmf. 
3  East,  P.  C.  745.  1  Hale,  550.  616.  8ln8t  185.  18  R«>.  si.  Post  75.  — Jbrfny. 
Moor,  666.  1  Lid.  518.  8  Hawk.  c.  89.  s.  8.  3  East,  P.  C.  975, 974.  8  Leach,  109C. 
n.  1  Russell,  44.-5.  CVmms  wMfer  the  degree offeitn^.^BXL  Cam.  86. 1  Hale, 613. •* 
6.  FehmeM  treaied  bv  UahOe.  1  Hale,  615,  614.704.  5  Inst.  59. 

(f)  See  for  the  oBMription  of  accessories  bdbra  the  fittt,  is  dUfacnt  statutei. 
1  Russell,  41. 

M  1.  1  Hal^  615.^-8.  And  the  offence  of  an  aoceaonr  btfcn  the  iad  diftn  » 
nucn  from  that  of  a  prindpal  in  the  second  degree,  tint  waere  a  ptraon  was  indicted 
as  an  accessory  before  the  (act,  it  was  held,  tmit  she  ooidd  not  be  eovTicted  of  thst 
chioge  upon  c^enoe  proving  her  to  have  been  present  aiding  and  abetting  $  it  bcog 
deany  admitted,  to  be  necessary  to  charge  a  prindpal  in  the  second  dqpree  inth  Uiag 
pmentt  aiding  and  abettu^.  1  Leach,  515.  1  East,  P.  C.  SS$.  A  wUie.  4  Rep.  4t.  b. 
1  Russell,  59. 

(s)  As  to  how  far  an  accesaory  it  implicated  when  the  p^ndpal  varies  tnm  the  ten* 
of  the  instigadon,  see  Post.  569,  570.  1  Hale,  617.  4  mt,  Cmm^  37.  8  Havl- 
c.  89  s.  80.  ^ 

(<)  As  to  accessories  by  the  intervention  of  a  third  perM»,  sfsePost.  185.  8  Hawk, 
c.  89.  s.  I.    10  St  Tr.  417.    19  Howd'f  8t  Tr.  746.    l  Si.  Tr.  555. 

ashy* 
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nalty,  unless  he  was  presait.    Per  Holt,  but  the  other  justices  semble 
cont.     Sal.  542,  54S. 

(T  2.)  After  the  fact :  —Who  shall  be. 

Accessory  after,  will  be  when  a  man  receives  and  mds  {u)  a  felony 
knowing  that  he  is  a  felon,  after  an  ofience  committed*  2  Inst  183. 
H.  P.  C.  218. 

Though  it  be  his  brother,  or*  wife.     H.  P.  C.  219. 

As,  if  he  conceal  him  in  his  house.  (Vide  Dalt  SSO^  531.  e.  161.  s.  7.) 

Or  supply  him  with  money,  horse,  or  other  provision  for  his  journey. 
H.  P.  C.  218. 

So,  by  the  St.  8  &  4  W.  &  M.  9.  and  5  Ann.  81.  a  buyer  or  re- 
ceiver of  stolen  goods  knowing  them  to  be  stolen. 

So,  receiving  an  accessory  toafelony,  makes  him  accessory.  H.  P.  C. 
219. 

But,  by  the  common  law,  a  receipt  of  goods  stolen  did  not  make  him 
accessory,  unless  he  received  the  felon.     H.  P.  C.  218. 

Nor  receipt  of  a  felon  when  the  felony  is  not  completed ;  as,  after 
the  wound,  and  before  the  death.     H.  P.  C.  219. 

Or,  when  a  felony  was  only  intended.     H.  P.  C.  219. 

So  relief  of  a  felon  in  prison,  or  bound  in  surety  for  his  appearance, 
does  not  make  a  man  accessory.     H.  P.  C.  218. 

So  a  man  will  not  be  accessory,  who  does  not  apprehend  a  felon. 
H.  P.  C.  218.  219. 

Or  does  not  prevent  the  felony.     H.  P.  C.  216. 

Or  suflfers  the  felon's  esciq)e,  when  he  pursues  him,  or  he  comes  to 
his  house.     Mo.  8.     H.  P.  C.  220. 

Or  writes  in  his  fevour.     H.  P.  C.  219.     3  Inst.  189. 

Or  instructs  him  to  read,  or  advises  to  prevent  the  appearance  of  a 
witness  against  him.     H.  P.  C.  219.     3  Inst  139. 

Or  agrees  for  money,  that  he  will  not  give. evidence  against  him. 
Dub.  Mo.  ^. 

So,  if  a  wife  receive  her  husband,  she  shall  not  be  accessory. 
H.  P.  C.  219. 

So,  he  that  would  be  accessory  to  felony  by  the  common  law,  will  be 
so  if  a  statute  makes  a  new  felony.     H.  P.  C.  215.  {x) 

But  in  hiffh  treason  there  b  no  accessory,  for  procurers,  abettors,  &c* 
are  all  prinapals.     3  Inst.  183.     H.  P.  C.  215.     12  Co.  81. 

Nor,  in  petit  larceny.     R.  Cro..  El.  750.    1 2  Co.  8 1 .    2  List  1 88. 

So,  in  every  felony,  all  present  and  aiding  are  principals,  thou|^ 
onfy  one  does  the  act.     H.  P.  C.  215. 

Though  they  do  nothings  if  they  come  with  intent  to  assist  H.  P.  C. 
216. 

Or,  if  they  do  not  come  with  a  bad  intent,  but  being  present  fiiinish 
a  sword,  &C.    H.  P.  C.  216. 

So,  if  they  come  with  inteDt  to  aid^  thourii  not  within  view.* 
H.P.C.  216. 

So  all  present  and  consenting  to  ^  poison  prepared,  though  absent 
when  taken.     H.  P.  C.  216.    2  Inst  183. 

(«)  Aa4  as  to  what  ihall  be  a  recming  and  aidiag,  see  8  Hawk.  c.  S9.    I  Hale,  61  S» 
619.    4  BIk.  Com.  38.  5  Anne,  c.  31.  s.  5.    Fost  193.    Cronip.  Inst  41.  b.  pi.  4,  5. 
(jr)  See  1  Hale,  tflff,  614, 615.    S  Hawk.  c.  29.  f.  14. 3S.  35.    4  Blk.  Coin.  38. 

So. 
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So,  if  they  leave  poison  for  another.     H.P.  C.216. 

Soy  by  the  st.  3  H.  7.  2.  all  persons  taking  a  woman  (having  laodf 
or  goods)  ag^nst  her  will,  and  procuring  and  abetting  the  same,  and 
receiving  her  knowingly,  are  to  be  judged  principal  felons. 

Soi  in  manslaughter,  there  can  be  no  accessory  befi»e.  Mo.  461. 
H.P.C.217. 

Nor  in  forgery,  which  is  felony  for  the  second  ofienoe.    R.  Ma  666. 

So,  there  cannot  be  an  accessory,  where  there  is  no  prindpal.  (j/) 

Soy  if  the  principal  be  convicted  for  murder,  the  accessory  cannot  be 
for  petit  treason.    H.  P.  C.  215.     S  Inst.  139. 

(T  3.)  How  arraigned,  and  tried, 

Ifthe  principal  be  acquitted,  or  die  before  attainder,  the  accessory 
shall  not  be  arrai^ed.     H.  P.  C.  221.    2  Inst.  184. 

So,  ifthe  principal  be  convicted  only  se  defendendo.    H.  P.  C.  221. 
Or  of  manslaugnter,  if  he  be  charged  as  accessory  before.    H.  P.  C. 

221. 

So,  if  the  principal  be  pardoned  before  attainder.    H.  P.  C.  221. 

2  Inst.  183.    3  Inst.  139. 

Or  have  his  clergy.    H.  P.  C.  221.    2  Inst.  183.    3  Inst.  139. 

Otherwise,  if  after  attainder.     H.  P.  C.  221.     R.  Ray.  477. 

So,  if  the  principal  stand  mute.     H.  P.  C.  221.    2  Inst.  184.  (z) 

The  accessory  shall  not  be  tried  before  the  principal  be  attainted. 
H.  P.  C.  222. 

By  the  st.  W.  1.  3  Ed.  1.  14.  Exigent  does  not  go  against  him,  till 
the  principal  be  attainted. 

Nor  shall  he  be  arraiffned  at  the  suit  of  the  party,  when  the  princi- 
pal is  attainted  at  the  suit  of  the  kins.     H.  P.  C.  221.     2  Inst.  184. 

Or,  ifthe  principal  be  attainted  of  another  felony.    H.  P.  C.  221. 

But  the  accessory  (a)  may  be  arraigned  before  the  principal  be  at- 
tainted or  f^pears.     H.  P.  C.  222. 

Or,  he  may  be  tried  before,  if  he  consent.    H.  P.  C.  222. 

Or,  if  one  principal  be  convicted,  when  he  is  charged  as  accessory  to 
two,  he  may  be  tried,  ifthe  court  please.     H.  P.  C.  222. 

And  if  acquitted  as  accessory  to  him,  he  may  afterwards  be  tried  as 
accessory  to  the  other.     H.  P.  C.  222. 

He  may  be  tried  by  the  same  inquest  with,  the  principal;  bat  the 
inquest  shall  be  chargcxl  to  dismiss  him,  if  the  principal  be  acquitted. 
H.P.C.  222.     2  Inst.  184. 

And  if  convicted,  judgment  shall  be  first  against  the  principal* 
H.  P.  C.  222. 


(y)  See  the  case  where  an  accessorjr  objected  that  as  the  jury  had  acquitted  the 
principal  of  burglary,  and  found  him  guilty  only  of  stealing  in  the  house,  they  oouM 
not  find  the  aoceasoiy  guilty  as.  accessory  to  the  Mmdfehny.    1  Russdl,  40. 

(s)  1.  But  now,  by  st.  1  Anne,  st  2.  c.  9.  accessoiy  may  tie  tried  where  the  principal 
has  oecoi  cwmctedf  though  not  attainted^  or  stands  mute,  or  peremptoiy  challen^ 
above  the  number  of  so.  —  3.  And,  accordingly,  it  has  been  held  sufficient,  in  an  in- 
dictment for  felony  a^nst  a  receiver  of  stolen  goods,  to  state  that  principal  was  tried 
and  duly  convicted  without  going  on  to  show  that  judgment  was  paned  upon  Ym^  or 
how  he  was  delivered.    S  Leach,  985.    2  East,  7S2. 

(a)  The  accessory  may  controvert  the  guilt  of  his  principaL  Fost  Z^S*  567, 368. 
1  Leach,  S88.  S90.  n.    3  Esp.  C.  134. 

By 
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By  the  st.  2  &  3  Eel.  6.  24.  where  thi^  stroke  or  poison  is  in  one 
county  and  the  death  in  another,  there  may  be  an  appeal  against  ac- 
cessories in  the  county  where  the  party  died,  though  accessories  in 
another  county.  And,  by  the  same  statute,  the  accessories  may  be  in- 
dicted in  the  county  where  they  were  accessories,  though  not  the  same 
county  where  the  principal  offence  was  committed,  (b) 

If  a  man  indicted  as  principal  be  acquitted,  he  cannot  be  afterwards 
indicted  as  accessory  before.    K.  Kelg.  26.    H.  P.  C.  224. 

But  the  court  may  discharge  the  jury  before  verdict.    Kelg.  26. 

And  he  may  afterwards  be  indicted  as  accessory  after.     R.  Kelg.  26. 

Vide  post,  (Y  4,  &c.) 

(V)  approver. 

(V  1.)  Who  shall  be. 

Proceedingagainst  a  criminal  is,  by  appeal,  by  indictment,  or  as  sp^ 
prover.     H.F.C.  176. 

As  to  appeal,  vide  title  Appeal. 

As  to  indictment,  vide  title  Indictment.  . 

An  approver  is  a  common  person,  indicted  for  treason  or  felony, 
who  confesses  the  indictment  before  plea, » and  then,  being  sworn  for 
discovery  of  all  treasons  or  felonies,  enters  his  appeal  against  participes 
criminis  for  the  offence  in  the  same  indictment.  H.  P.C.I  92. 
3  Inst.  129. 

A  man  may  be  an  approver,  though  he  be  maimed  or  70  yiears  old, 
whereby  he  cannot  wage  battle.     H.  P.  C.  192.  (c) 

(V  2.)  Who  not. 

r  But  a  peer,  of  the  realm  cannot  "be  an  approver.     H.  P.  C.  192. 
S  Inst.  129. 

Nor  an  infant,  ideot,  nan  compos f  clerk,  or  woman.  H.  P.  C.  192. 
3  Inst.  129. 

So  confession,  before  indictment  against  him,  does  not  make  him  an 
approver.     H.  P.  C.  193.     3  Inst  129. 

So,  if  he  plead  to  the  indictment,  he  cannot  be  an  approver;  for  he 
appears  false.     H.  P.  C.  193. 

Nor  an  appellee  in  an  appeal.     H.  P.  C.  193.    3  Inst.  129. 

And,  therefore,  if  there  be  an  appeal  against  him  after  the  indictment 
confessed,  the  approvement  ceases.     H.  P.  C.  193.     3  Inst.  129. 
.   Nor  an  appellee  of  an  approver.     H.  P.  C.  193. 

So  a  person,  mdicted  before  Justices  of  peace  in  a  toum  or  leet,  can- 
not bean  approver.     H.  P.  C.  194f.     3  Inst.  130. 
.  And  if  the  appeal  be  for  an  offence  not  contained  in  the  same 
indictment,  it  will  be  a  detection,  but  no  approvement.     H.  P.  C.  194.- 
3  Inst.  130. 

Though  of  an  accessory  to  the  same  offence.     H.  P.  C.  1§4. 
.  And  it  shall  be  in  the  discretion  of  the  court,  whether  he  shall  be 
alk>wed  to  be  an  approver.     H.  P.  C.  194.     3  Inst.  129. 


(b)  Vide  iupra  Action.  (r)  Vide  3  Inst.  1 89  Semb.  cont. 

(V  3)  Pro- 
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(V  3.)  Proceeding  upon  an  approvemenu 

An  approver,  if  he  refuses  combat  against  the  i^ppeUee,  shall  be 
drawn  and  hanged,  as  in  petit  treason.    3  Inst.  21. 
Vide  Officer,  (G.  6.)  — (Vide  3  Inst.  130.) 

(W.  1.)  Crial  per  pareflL 

Trial  fi>r  a  capital  o^nce  shall  be  by  battail,  by  inquest,  or  by  his 
peers.    H.  P.  C.  254. 

As  to  trial  by  battail,^  vide  Battle,  (A.  1,  &c.) 

As  to  trial  by  jury,  vide  Enquest,  (A.  1,  &c.) 

When  there  shall  be  trial  of  a  peer  by  his  peers,  vide  Dignityi 
(F  1,  2.)  —  Parliament,  (L  16,  17.) 

Trial  of  a  peer  upon  an  impeachment,  or  indictment,  shall  be  before 
the  lords  in  parliament.  3  Inst.  26.  Vide  Parliament,  (L  IS.  16. 
18,  &c.) 

Trial  of  a  common  person  shall  be  by  the  justices  of  B.  B. 

Or,  by  justices  of  ffaol-deUvenr*  or  upon  a  special  oommissioD  of 
oyer  and  terminer,     vide  ante,  (G.  1,  &c. — H.) 

( W  2.)  The  manner  of  trial  in  a  criminal  case : — how  the 
prisoner  shall  be  arraigned.  Vide  Indictment,  (M). 

In  a  trial  &r  high  treason,  or  felcmy,  a  precept  coes  to  the  sheriff 
by  four  commissiopers  {quorum  wms)  if  the  trial  be  by  commission  of 
oyer  and  terminer,  commanding  him^  quod  venire  Jaciat  prisotUa^  cm 
indicUtmefUOf  4f^.  et  ladv  proios  etkgales  homines^  4^.  ProckmarifocuU 
quod  ornnes  sifU  ibi  qui  sequi  voluerint^  et  scire  faciat  justu?  facis^  Sfc* 
Et  quod  ipse  et  subviceames  ibi  sint  ad  faeiend^  omnia  qua  ad  tfida 
pertinent* 

After  the  precept  returned,  the  grand  jury  sworn  and  cbaigedi  and 
the  indictment  found,  the  indictee  shall  be  arraigned.  Vide  Indict- 
ment, (M). 

By  the  common  law,  treason  shall  be  tried  in  the  county  wheve  csm* 
mitted. 

Fordgn  treason,  where  the  ofiender's  land  lies.  H.  P.  C.  15. 204. 
S  Inst.  11. 

But  by  the  st.  35  H.  8.  2.  (which  is  not  rmealed  by  the  st.  1  H  1) 
treasons  and  misprisions  done  out  of  the  reaun  shall  be  tried  in  B.B. 
or  before  such  commissioners,  and' in  such  shiie  as  the  king  shaQ  assigD. 
S  Inst.  11. 

Ireland  is  out  of  the  reahn.    H.P.C.205.    3  Inst.  11. 

If  the  king  sign  the  commission,  or  put  his  signet  to  the  wairmtf 
it  is  sufficient.    11.  P.  C.  205.    S  Inst.  11. 

If  B.  R.  remove  after  indictment,  the  trial  shall  be,  by  a  juiy  of  the 
first  county.    H.  P.  C.  204. 

By  the  st.  28  H.  8.  15.  treasons,  &c.  within  the  adHuittPs  jom- 
diction  shall  be  tried,  at  land,  by  commission  under  the  great  seslto 
the  adoural,  or  his  lieutenant,  and  others. 

By  the  St.  1  &  2  Ph.  and  M.  10.  all  treasons  shall  be  tried  aeoord- 

inir  to  the  course  of  the  common  lnw,  and  not  otherwise. 

By 
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By  the  st.  7  W.  S.  3.  a  penon  indicted  for  treftson^  which  oomiptc 
blood,  or  misprisioii,  shall  have  a  copy  of  the  indictment  five  days 
before  trials  and  a  eojpy  of  the  jury  two  days  before,  and  make  defence 
by  oonnsel,  and  the  court  shall  assign  him  two  such  counsel  as  he  desires, 
who  shall  have  free  access. 

He  may  challenge  35  without  cause.    H.  P.  C.  260. 

As  to  the  indictment  and  process  upon  it,  yide  Indictment 
(A,&c — L) 

(WS.)  How  he  shall  plead. 

The  indictee  may  demur,  or  plead  to  the  indictm^it. 

A  demurrer  is  a  confession  of  the  ofience  as  allq^ed,  and  if  the  in- 
didanoit  be  sufficient,  there  shall  be  judgment  and  execution  against  the 
prisoner.    H.  P.  C.  243. 

And  now,  by  the  st.  7  W.  3.  3«  in  high  treason,  or  misprision,  the 
indictment,  process, upon  it,  or  return  may  be  quashed,  before  any  evi- 
dence given,  upon  motion  of  the  prisoner  or  his  cpunsel,  for  mis-writing 
mis-spelling,  &lse  or  improper  Latin. 

If  be  plead,  he  may  confess  the  indictment  and  plead  guilty.  St. 
P.  C.  142.    Vide  indictment,  (K). 

Or  he  may  plead  in  abatement,  as  misnomer,  &c. 

If  he  plead  a  misnomer  of  the  surname,  he  ought  to  plead  over  to 
the  felony.     H.  P.  C.  243. 

If  misnomer  of  the  Christian  name,  he  must  give  his  true  name ; 
and  if  the  attomey^general  confesses  the  misnomer,  the  indictment 
shall  be  quashed ;  but  he  may  be  immediately  indicted  by  his  true  name. 
H.  P.  C  243. 

Plea  of  sanctuary  is  taken  away  by  the  st.  21  Jac.  Vide  Abjur- 
aticoi,  (D). 

Or  he  may  plead  in  bar :  as,  atOrefints  acqidty  aidrefoUs  camnetj  or 
aitaini.  St.  P.  C.  105.  107.    H.  P.  C.  244. 247.  Vide  Indictment,  (JL). 

A  pardon,    St.  P.  C.  99     H.  P.  C.  252. 

Or  the  general  issue^  not  guilty.  St.  P.  C.  151.  a.  H.  P.  C.  254, 
Vide  Indictment,  (L). 

After  not  guilty  pleaded  and  recorded,  the  prisoner,  relictd  veriica* 
tionCf  may  confess  the  indictment.     R.  R.  Kelg.  IIJ 

So,  if  he  plead  a  frivolous  plea,  and  will  say  nothing  more,  the  court 
will  give  juognlent  for  treason  upon  the  nU  dUeU.    R.  Dy.  300.  b. 

If  there  are  several  in  the  same  indictment,  some  may  be  tried,  others 
confess  after  plea,  others  shall  be  outlawed     Kelg.  11. 

(W4.)  How  the  evidence  shall  be  given. 

Afler  plea  what  process  shall  be  i^ninst  the  jurors,  vide  in  Enquest^ 
(€  1»  &c.)  What  dballenge,  vide  m  Challenge^  (B  —  C  1,  2.) 

By  the  st  1  Ed.  6.  12.  and  5  and  6  Ed.  6.  11.  no  person  shall  be 
indicted  or  convicted  for  treason,  or  misprision  of  treascm^  unless  ac- 
cused by  two  sufficient  and  lawful  witnesses,  or  he  willingly,  without 
violence,  confess  llie  same.  So»  by  the  st.  1  El.  1.  for  offences  by  that 
aurt. 

And  by  the  St.  5  and  6  Ed.  6. 11.  the  accusers^  if  living  at  the  time 
of  arraignment,  shall  be  brought  in  person  before  the  party  accused, 

and 
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and  avow  what  they  have  to  say  to  prove  hfan  gnllty  of  the  todictiiieot. 
So,  by  the  St.  1  £1.  1. 

So,  by  the  st.  7  W.  3.  3.  no  p^son  shall'  be  indicted,  tried,  or  at- 
tainted  of  treason,  whereby  corruption  of  blood  ensoes  or  mq)rision 
of  snch  treason,  but  by  the  oaths  cS  two  lawfvd  witnesses  to  the  same 
overt  act,  or  one  to  one  overt  act  and  one  to  another  overt  act  <^  &e 
same  treason,  unless  without  violoice  in  open  court  he  confess  the  same, 
or  stand  mute,  or  refuse  to  plead,  or  in  cases  of  hi^  treason  chaOenge 
above  thirty-five  of  the  jury  peremptorily. 

So,  by  the  same  statute,  if  admitted  to  trial  after  outlawiy  fi>r  sudi 
treason. 

And  if  two  treasons  of  divers  species 'are  in  the  same  indictment  one 
witness  to  one,  and  another  to  the  other  species  of  treason,  shall  not  be 
two  witnesses  to  the  same  treason  within  the  intent  of  this  act* 
.    And  the  person  so  indicted,  &c.  shall  be  admitted  to  make  defisnee 
by  counsel,  and  by  witnesses  on  oath. 

And  no  evidence  shall  be  of  any  overt  act  not  laid  in  the  indictment. 
Nor  shall  any  be  prosecuted  for  treason,  or  misprision  done  in  Enj^d 
or  Wales,  except  as  to  assassination  of  the  king's  person,  unless  the 
indictment  be  found  within  three  years  after  the  ofience  committed. 

But  this  statute  extends  not  to  counterfeiting  the  coin,  great  seal, 

Srivy  seal,  sign  manual,  or  privy  signet.  To  which  treasons  neither 
oes  the  st.  1  &  2  Ph.  &  M.  10.  extend.    Vide  Rastal,  Treason  U. 

And  by  the  st.  1  Ann.  9.  all  witnesses  on  trial  for  treason,  or  felony, 
shall  give  evidence  on  oath. 

The  force  of  the  st.  1  Ed.  6. 12.  and  5  &  6  Ed.  6.  11.  was  not  taken 
away  bythest.  I&2Ph.&M.  10.  H.  P.C.262.  Dub.  Kelg. 49. 18. 
Vide  2  Jon.  233.    H.P.C.  208. 

Testimony  of  hearsay  shall  not  be  allowed  in  treason,  or  felony. 
H.  P.  C.  262. 

But  by  the  common  law'one  witness  in  treason  was  sufficient.  Kelg.49. 

So  now,  by  the  st.  L  &  2  Ph.  &  M.  11.  for  treason  in  counter^ting 
the  coin.    H.P.C.  262.    Kelg.  50. 

So,  in  treason  for  clipping,  &c.    R.  2  Jon.  233. 

^  one  witness  is  sufficient  in  petit  treason  xir  felony. 

So,  since  the  st.  1.  and  5  in  6  Ed.  6.  and  also  since  the  st.  7  W.  3.  one 
witness  is  sufficient  for  one  overt  act,  and  another  for  another  overt  act 
of  the  same  treason.     Kelff.  9. 

So  the  two  witnesses,  who  give  evidence  for  the-linding  of  the  indict- 
ment, are  sufficient  witnesses  upon  the  trial.     Kelg.18. 

So,  by  the  st.  1  &  2  Ph.  &  M.  13.  and  2  &  3  Ph.  &  M.  10.  justices  of 
peace,  before  whom  any  is  brought  for  felony,  shall  take  examination 
of  the  prisoner  and  such  as  bring  him,  of  the  circumstances  of  the  fitct, 
and  certify  them  to  the  justices  of  gaol-delivery,  &c. 

This,  examination,  subscribed  by  the  prisoner,  shall  be  read  upon  the 
trial  as  evidence  against  him.     H:  P.  C.  262. 

So,  the  information  of  any,  taken  by  a  justice  of  peace  upon  oath, 
being  proved  by  the  justice  or  his  clerk,  if  the  witness  himself  be  dead, 
or  beyond  sea.     H.  P.  C.  263.     Semb.  cont.*2  Jon.  53. 

So,  a  deposition  taken  before  the  coroner,  if  the  witness  be  dead,  or 
beyond  sea.     R.  2  Jon.  SS. 
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So»  in  treason^  confession  of  the  prisoner,  upon  examination  before 
a  justice  of  peace,  shall  be  evidence  against  himself.     Kelg.  18. 

Or,  before  a  privy  councellor,  though  he  be  not  a  justice  of  peace 
Kelg«  19. 

So  two  witnesses  of  his  confession  upon  such  examination  are  suffi- 
cient, without  other  witnesses  to  prove  the  treason,  notwithstanding 
the  St.  1  Ed.  6.  and  5  &  6  Ed.  6.  for  the  words,  **  unless  without  violence 
he  confess,"  &c.  are  intended  of  a  confession  upon  hb  examination, 
though  he  deny  it  in  court.    R.  Kelg.  18* 

(X)  Judgment 

(X 1.)  In  high  treason. 

The  judgment  in  high  treason  shall  be,  that  the  man  be  drawn, 
hanged,  his  entrails  taken  out  and  burned,  hb  head  cut  ofl^  his  body 

Juartered,  and  his  head  and  quarters  hanged  up.  H.  P.  C.  268.  Ca. 
W.  ISl.  (c)     Vide  Forfeiture,  (B.  1,  2,  &c.) 

Cji^iod  secreta  membra  amputentur^  is  also  a  necessary  part,  of  the  judg- 
ment, but  it  need  not  be  entered  upon  the  roll.    Skin.  442. 

The  ju^nhent  for  counterfeiting  the  coin  is  only  to  be  dl^wn  and 
haoged.    H.  P.  C.  268.  {d) 

Sqj  for  clipping  or  diminishing.  Dy.  230.  R.  2  Jon.  238.  1  Vent. 
254.     Ra^.  234. 

So  the  judgment  in  treason  for  a  woman,  in  cases  of  the  coin,  is  to 
be  drawn,  <md  burnt.    HI  P.  C.  268. 

If  any  essential  part  of  the  judgment  be  omitted,  the  judgment  shall 
be  reversed:  as,  quod  inteiriora  ipso  vwente  comburenhtr.  R.  4  Mod.  400. 
Ga.  Pari.  136,  137. 

The  judgn^t  for  high  treason  shall  be  given  by  the  chief  judge 
preaent,  not  by  the  recorder.    Kelg.  11. 

For  treason  a  man  forfeits  all  his  lands  and  tenements,  goods  and 
chattels,  to  the  king.  Co.  Lit.  41.  a.  3  Inst  211.  Vide  forfeitures 
(B  1,  2.) 

Ako^  his  wife  shall  lose  her  flower,  and  his  blood  is  corrupted.  Co. 
lit.  41.  a.     3  Inst.  211. 

But  the  blood  is  not  corrupted,  nor  dower  lost,  for  treason  against 
the  St  5  El.  1 1.  or  18  £1. 1.  in  the  case  of  the  coin. 

Nor,  for  treason  against  the  5  EL  1. 

As  to  judgment  in  petit  treason,  vide  ante,  (L  3.) 

(X  S.)  Judgmeiit,  if  a  man  stand  mute* 

In  high  treason,  if  the  party  stand  mute,  he  shall  have  the  same 
judgment  as  if  convicted.     H.  P.  C.  226.    Dy.205.  a.    3  Inst  217. 

S)^  in  an  appeal.    H.  P.  C.  226. 

So^  by  the  st.  33  H.  8. 12.  for  treasons  and  felonies  within  the  verge. 

Sof  it  he  be  mute  by  the  act  of  God,  he  shall  be  tried  and  have 
judgment,  as  if  he  had  pleaded.    H.  P.  C.  225.  ^ 


(e)  Now  we  54  G.  5.  c.  146. 

(a)  For  that  was  the  judgment  before  95  Edw.  3  st.  5.  c.  2.,  and  was  not  intended 
to  be  altered  therebv.    l  £ast,  P  C.  19S. 
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So^  after  oooviction,  if  be  stand  mute»  wAiea  aakad,  what  be  cm  say 
why  there  should  not  be  execution,  he  shall  be  executed.  H.  P.  C.  2fl6. 

So»  if  he  bad  formerly  pleaded.     H.  P.  C.  225,  226. 

But  in  other  cases  of  felony  he  shall  have  pain  fort  et  iure^  vk*  he 
shall  be  remanded  to  prison,  and  being  naked  in  a  dark  place  with  his 
hands  and  legs  extended,  weights  shall  be  put  upon  his  body  tiU  he  an- 
swer.    H.  P.  C.  227. 

A  man  stands  mute,  where  of  malice  he  will  not  plead  to  the  ]iidict«> 
ment.     H.  P.  C.  225. 

Or  challenges  above  35.     H.  P.  C»  226. 

If  he  speaks,  but  will  not  plead  directly,  or  put  himself  upon  the 
country.    H.  P.  C.  226. 

If  he  cut  out  his  tongue  to  disable  his  speaking.     H.  P.  C.  225. 

(X  3,)  Judgment  in  felony. 

The  judgment  {e)  in  felony  is,  quod  suspendatur  per  coUum  quousqik 
sit  martuuSf  except  petit  larceny,  where  it  is,  quod  JlageUetur.  H;  P.  C. 
268,  269.     S  Inst.  211.     Vide  Forfeiture,  (B  3,  &c.) 

And  the  king,  though  he  may  pardon  the  whole  or  any  part  of  the 
judgment,  cannot  alter  it  to  beheading,  or  any  other  death.  H.  P.  C. 
268.     R.  12  Co.  ISO. 

And  the  court  cannot  alter  the  punishment  by  command  of  tfie  king, 
or  consent  of  the  prisoner; 

And  therefore,  where  Felton,  convicted  of  the  murder  of  the  D.  of 
Buckingham,  requested  that  his  hand  might  be  cut  ofFj  and  the  king 
also  desured  it,  the  court  could  not  do  it.     1  Rushw.  640. 

But  by  the  st.  4  Geo.  11.  any  convicted  for  an  ofience  entided  to  the 
benefit  of  clergy,  may  be  sent  tO/  the  plantations  for  seven  years;  dud 
for  a  higher  offence  may  be  pardoned,  on  condition  he  be  transpbited 
for  fourteen  years. 

For  all  felony,  in  which  there  is  judgment  to  be  hanged,  his  Vtooi 
is  corrupted.     Co.  L.  391.b. 

He  forfeits  his  goods  and  chattels,  his  lands  and  tenements.  Go.  L. 
39).  a.  41.  a.     \ade  Forfeiture,  fB  3,  &c.) 

The  goods  and  chattels  are  forfeited  by  the  conviction.  Co.  L. 
391.  a. 

The  lands  and  tenements,  not  til^  attainder.     Co.  L.  391.  a. 

And  the  forfeiture,  as  to  die  mesne  profits,  relates  to  the  judgment. 
Co.  L.  390.  b. 

As  to  mesne  charges  aind  incumbrances,  to  the  time  of  the  otkact 
alleged  in  the  indictment.     Co.  L.  390.  b.  Stamf.  192.  a. 

Unless  it  be  in  the  case  of  an  attainder  by  oudawiy  upon  ttA'App^'t 
for  then  it  relates  only  to  the  time  of  the  outlawry,  for  no  time  is  men- 
tioned in  the  writ  of  appeal.     Co.  L.  390.  b. 

And  the  felon  shall  live  uoon  his  goods  and  lands  during  his  life. 

But  in  petit  larceny  he  forfeits  only  his  goods.    Co.  L.  S91.  a. 


(e)  i.  Ai  to  murder,  see  S5  G.  2.  c.  57.  —  s.  Which  statute  extendi  to  pe0«- 
Fost  15$,  139.  1  East,  P.  C  574. — 5.  And  as  to  the  couit  by  whom  jud^cot flail 
be  given  after  removal  of  indictment  to  K  B.  by  e^krarig  «ee  I^RusieR,  $9T,  591. 

4  M,  &  S.  447. 

•  SOf 
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So»  the  bidod  k  not  corriipted^  not  dower  Idst,  in  feionr  contraiy  to 
the  St.  8  El.  3  of  e3qx>rtation  of  sheep^  a  second  time;  dbe'  str  81  EU. 
4.  of  embezzlement  of  ammunition,  &c. ;  the  st;  S5  EIJ  1 .  of  rafusing 
adjuration,  &c.;  the  at.  1  Jac.  11.  of  polygamy;  the  st«  1  Jao;  1^  of 
witchcraft.  "  ^ 

if  a  statute  saves  the  descent  to  the  heir,  the  Uood  is  not  corropted ; 
and  if  it  saves  the  corruption  of  blood,  the  inheritance  is  preserved  to 
the  heir.    KL  P.  a  8. 

(Y)  Clergg. 

(Y  1-)  When  allowed. 

The  allowance  of  cfei^  is  a  privilege,  which  a  priest,  or  any  other 
who  by  possibility  may  be  a  priest,  may  claim  when  arraigned  for  felony, 
to  be  delivered  to  the  ordinary  to  make  purgation  of  the  same  offence. 
SUP.C.  128.  C, 

.And«it  commenced  by  the  canon  law,  which  does  not  allow  a  clerk 
to  be  tried  coram  jtuUce  saadariy  and  is  confirmed  by  the  st.  artn  cleric 
and  other  acts  of  parliament.  St  123.  C.  Kelg.  99,  100.  £q.  Ca. 
272.     2  Inst.  6^6. 

It  was  afterwards  extended  to  inferior  orders.     Kelg.  100. 
.  And  afterwards,  to  all  who  read  as  clerks,  which  was  the  test,  or 
trial,  whether  they  were  clerks  or  not.     Kelg.  101. 

And  it  shall  be  allowed  to  every  one,  who  by  dispensation,  or  possi- 
bility may  be  a  clerk :  as,  to  a  man  excommunicated.  H.  P.  C.  229. 
ilfco.  29.b. 

One  of  the  Greek  church.     H.  P.  C.  229. 

One,  who  had  objured  the  realm,  after  his  return.     H.  P.  C.  230. 

Or,  had  committed  sacrilege,  if  the  ordinary  wiQ  claim  him.  St  123. 
D.     2  Inst.  114. 

So  it  shall  be  allowed  in  all  crimes,  except  high  treason,  where  it  is 
not  taken  away  by  statute.     2  Inst.  635.     H.  P.  C.  230. 

And,  by  the  common  law,  it  was  to  be  allowed  toties  guoties^  till  tlie 
St.  4  H.  7.  13.     St  P.  C.  135.  D. 

So,  since  that  statute,  to  a  clerk  ifi/ra  sacros  ordines,     St  1 35.  D. 

And  if  a  statute  creates  a  new  felony,  clergy  shalt  be  allowed  in  it, 
unless  it  be  expressly  ousted.     H.  P.  C.  230. 

And  if  clergy  is  ousted  by  a  statute,  the  indictment  must  pursue  the 
act.     H.  P.C.231. 

.    And  taking  it  away  from  the  principal,  does  not  take  it  away  from 
the  accessory,  unless  he  be  mentioned.     H.  P.  C.  231. 

When  an  offence  is  within  clergy,  it  shall  be  allowed,  though  he  be 
convicted  by  verdict  or  confession,  though  he  stand  mute,  or  challenge 
above  85.     H.  P.C.231.  .. 

(Y2.)  When  not- 

But  cleigy  shall  not  be  allowed  to  one,  who  by  no  possibility  can  be 
a  priest :  as,  to  a  woman,  though  she  be  a  nun.  St  123.  D.  IT.  P.'C. 
SS9.     1 1  Co.  29.  b« 

Not  to  a  Turk;  Jew,  or  otliet  ittfldel.    tt.  P.  C.  229.     1 1  Co.  29-  b. 

T  t  «  Ndt- 
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^  Nor  to  a  man  blind.'  or  maimed.     St.  12S.  D»     H..p,C«939. 

So  a.man,  who  bad  committed  sacril^^  shall  not  have  his  clergyi  if 
the  oi'dinaty  will  not  demand  him ;  ir  he  be  anaigited  for  that  or 
another  crime.    St  P.  C.  123.  D.     1 1  Co.  29.  b,     2  Inst  .114. 

'JSfjl  i5y  the  st.  4  H.  7.  18.  a  man  not  in/ra  sacros  ordines  shall  not  be 
adtnk^  to  his  clergy,  if  oUce  admitted  to  it,  and  he  be  efhK>on 
aniiigtled  of  any  such  offence. 

And.  therefore,  to  his  prayer  of  de^y,^  it  may  be  jCount^lpade^, 
that  he  formerly  had  his  clergy.     St  PVC.'  1^5- 15.,    .    , ^    ; 

Yet  by  the  st  4  H.  7*  13.  the  court  upon  such  a '  cctiinterplea  shall 
give  a  day  to  produce  a  certificate^  f^  l^tfer^^f  his  orders. 

By  the  st  34  and  35  H.  8.  3.  the  ^transcript  of  any^  conyict|<»i^  ,pr 
attainder  upon  any  indictment,  &c.,  \)^hich  ought  to  be  made  H^f  ejcry 
clerk  of  the  crown,  clerk  of  the  peao^  or  clerk  of  assaie  jnto^l  ^ftl, 
shall  be  as  effectual  as  the  record  itsielf.  '  .'^    •   T^ 

So,  by  the  8t  21  Jac.  6.  a  woman  convicted  byconfesslofi  ^r  vi^ct| 
for  felony  under  the  value  of  105.  or  as  accessory,^  in  a /c^b'j^h^r^ft 
man  ^haU  be  allowed  his  clerfinr,  shall  (pr  the  first  o£fentie  T)€f  otiiA^ 
by  the  gaoler  in  court  with  a  T.  on  the  lefl  thumb.  :  ^   -   ' 

And  may  be  punished  by  imprisonme^  atpcks,  whippin|^  or  house 
of  correction,  not  above  a  year,  as  the  judg^  shall  think  fit 

By  the  st  3  &  4  W.  &  M.  9^  the  cterkof  tb€  crbwn,  or  of  the 
peac^  or  of  assise,  w^^ere  a  man  (or  woi^an)  hath  been  Convicted, 
who  once  had  clergy  (or  the  llenefit  of  this  act^  which  allbws  a  wotrfaa^ 
to  be  burnt  in  the  hand  where  a  man  s/halt  have  clergy),  at  the  rtqviest 
of  the  prosecutor  or  any  other,  shall  certify  a  transcript^  bmfiy  con- 
taining, the  effect  of  the  mdictment,  conviction^  and  tilk>wanee  of  cler^, 
addition  of  person,  and  certainty  of  the  ofifence. 

And  such  certificate  shall  be  proof  to  the.  judge,  that  the  pelrjoa 
once  had  clergy,  or  the  benefit,  of  (deify. 

.  ,  (Y80  In  high  tTMSon. 

Clergy  was  not  allowed  in  high  treason,  by  the  oommoii  law*  II  Co. 
23.\\x     2 lost  150.  629.  634. 

Nor  in  sacrilege.     11  Co.  29*  b.     2  Inst  150. 
<  But  in  9XL  0ther  crimes  it  was  allowed.    2  Inst*  635.'  '' '  *  V^ 

((AndtM^the  st  de  derOf  25  Ed.  3.  4.  all  clerks,  secalar  or  religito^ 
convict  for  any  treason  or  felonies,  touching  othlerpetsomri than  the ' 
kiuj  shall*  have.  ckrgy«  -*      >  .  .         :  1    -    .       rf;  n 

But  if  convicted  ofany  species  of  high  treason,  thoushtSt  vlorilr'iwt 
T^lipk^AO^  the  person  of.ftbe  king,  clergy  ia^.not  aflow^k  witidik*#s 
stetute.    2  Inst  636.    H.P.  C.  230.  "^' 

..iH  t :'  .  \  C^  *•>  In  petit  treason.        ,     :  ',/.,;; .  i 

'  By  the  st  23  H.  8. 1^    revived  by  tl»  st  5  &  6  Ed,  6.  Id    i(Viilfi 

li|Co.^i9Ai^  the  principsi  (/)  in  petit  treason,  c0nvji«e4  hf  v^irfbctitfr 

oopfe^^p,  iaoii^ted  of  clergy*    Vide  H^  P»  C«  23^  .1!   ....    .*"    ^na'i 
^         •  -  -  ^      t    1   .    •" 

(fy  1.  Aftatute  excludinff  principals  from  tbe  benefit  of  clergy,  iaislioTmekfij' 
exclude  the  accessory.    2  Hawk.  c.  30.  s.  26, «-  2.  Nor  jret  vice  versA.  — 3.^  But  cer- 
tain accessories  after  the  fact  natdihg  receivers  of  stolen  goods  ai«,  in  some  uisiajK«i 
fmiiihfiifrU^^grteater^^yep^y  than  the  pdo^ipal  p£RNiden.»t4|9'l».c,fll.3ri9  (4T^* 
C50.'  2.tfeo.J.c,23.  .  .     ..i.t,H     l.JU^j 


Clergy.  6is 

'And  by  the  St.  25  H.  d.  3.  though  he  stand  mute,  chal^.ni|j^  .^Y^ 
20,  or  do  not  answer  directly. ,  ,*.  "t  r    / 

So^  ili  an  appeal,  if  he  be  convicted  by  verdict^  or  confession^  ||:^ut  not 
otherwise.    ,H.  P.  C.  232.  ,  ^  ^    r 

And  by  the  st.  3  8t  4>  W.  &  M.  9.  where  a  person  is .  excluded 
clerOT  when  convicted  by  verdict,  or  confi^sion,  ne  shall  lose,J^taif  |ic 
stana  mute,  will  not  answer  direcdy  to  the  felony,  ok  otiimeiigp 
peremjptprily  above  20.       ^  '     ' '        .     ' ' 

•  By  the  sC 23  R' 8.  JT:  wd  **.5  Pli.  &  M.  4.  an  accessory,  btfqre^ 
malidotisjy,  b  ousted  of  his  clergy.    II.  p.  C.  232.     11  Co.  SO,  v  " 


•i>       It 


(Y  5.)  In  murder.  /; 

y:)3j^.'Uie  »^.^^^^  25H.8.  3.     lEd.  6.  12.  in   naw^jq   oi: 

.  mi^cQ(p^.epen^  in  fll  caises,  the  ppncipal  is  ousted  of  clergy. .  >. 
'And  by  the  st.^4  Si  5  Ph.  &  M7  4.  an  accessory  be&re,  of  mali^.. 
Af^.by  the  st,  1  Jac.6.   he  who  stabs  one,    having  no  weapon 
dr^n^,,  por  first  striking,  thqugh  no  malice  forediought. 

So,  if  he,whp  stabs,  struck  first,  though  the  other  struck  hin^  he^bire 
he  was  stabbed.    R.  per  10  J^^qxi,  340.  .  ; 


p  '  <-> 


.     '   '        :  '    .  (Ye.)  In  arson. 

By  jthe  st.  23  H.  8. 1.  Jn  arson  q^  an  hdose  or  bam  with  com,  the 
pirincipal  is  ousted  of  cji^iry,..  if  convicted  by  verdict,  or  confessicm. 
14  Co^30.    Sav.  46.  coiit.     (Vide  HU  P.  C.  £33.) 
'  t  Apd  by  4he  st*  2$  Ji.  8.  3*  if  he  stand  mute^  answer  not  directly, 
or  challenge  above.20.     (Vide  H.  P.  C.  2S8«    1 1  Go.  SO.  b.)      ^         > 

And  by  the  st.  4'&  5. Ph.  &  M.  4.  an  accessory  before,  of  malice,    ir 
'  But  upon  an  outlawry,  he  shall  have  deigy.    H.  P.  C.  933«  .  (Yidev 
11  Co.  304  b») 

(Y  7.)  In  burglar^ 

Bv  the  St.  23  H.  8.  1.  andT£d.'6.  12.  a'burglar,  where  any  per- 
son isiwithhi'  tiMblMMise  and  put  ia&ar,  convicted  by  verdict  or'oonfo- 
sion,  or  not  answering  directly  or  standing  mate,  and  by  the  st.  25  H.  - 
8.  3.  challenging  above  20,  is  ousted  of  clergy.  .    . '    c  / 

By  the  st.  5  &  6  Ed.  6.  9.  a  burglar  in  a  dweliinfl^honse^  or  niTa 
IxMlh,  or  tent  in  a  fiiir,  or  market,  any  {^eison  b«ng  within,  tfaod^stot 
pwliiiiifdaryiS'CKcliidecl  clergy.  '  \y..' 

By  the  st.  18  £1.  7.  a  convict  of  any  manner  of  bisfghury  byv^'dil!^  • 
oik coiiliaMtaD,* Off  outlawry,  is  exdaded  clergy.  '    '*  ^:i^i 

mB^ lkib0L  31  & 4  W. &  M.  9.  if  hestendittute,  aiBwer nbt direo^' 
or  <£allenge  above  20.  *'  ?     1   -       -nrp,!- 

And,  by  the  same  statute,  an  accessory  before  is  excluded  clergy. 

By  the  st.  12  Ann.  7.  any  one  who  steals  money,  or  goods  of  405.^ 
vftW in  a  dwdlifig^hoii^,  or  outhouse  bdonging;   <^   '    '-    '^ 'n\r  yfl 

Or  enters  ait  house  of  intent  to  commit  felony,  WithoatlM'ddAig^-bf^ 
commits  felony  in  an  house  and  l»^aks  it  in  the  bight  to  g^f^'^i^  * 
excluded  clergy.  '\  .     ,     ;  .    ,    •    .T 

-  (Y  8.)  In  robbery,  r       V      "       /  ":r 

By  *e  St.  21  H.  8»  I.  and  1  Ed.  6. 12.  a  cit^ct  by  -vcrdictj  or 
conf<pssion,  for  a  robbery  in  or  near  an  highway,  is  ousted  of  clergy. 

T  t  3  '  And 
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And  by  the  st.  95  H.  8.  3.  if  he  stand  mute^  answer  not  diiecdy, 

or  challenge  above  20. 

And  by  the  st.  4  &  5  Ph.  &  M.  4.  an  accessory  before.   • 

If  an^indictnient  says^  in  quddam  via  pedettriy  the  o£fence  i$  ousted  of 

clergy.     H.  P.  C.  242. 

(Y  90  In  larceny  from  the  person. 

By  the  st  8  EI.  4.  a  person  convicted  on  an  appeal  or  indietment, 
by  verdict,  confession,  or  outlawrv,  for  stealing  any  money  or  goods 
from  the  person  of  another,  privily  and  without  his  knowledge,  or 
standing  mute,  not  answering  directly,  or  challenging  above  20,  loses 
the  benefit  of  clergy. 

(Y  10.)  Within  an  house. 

By  the  st  23  H.  8.  1.  a  convict  by  verdict,  or  confession,  of  robbing 
any  person  in  a  dwelling-house,  the  owner,  his  wi£e,  childieii,  or 
servants  within  and  put  in  fear,  is  excluded  clergy. 

So,  by  the  st.  25  H.  8.  3.  if  he  stand  mute,  answer  not  dir^y,  or 
challenge  above  20. 

By  the  st.  5  &  6  Ed.  6. 9.  a  convict  by  verdict,  or  confession  of 
robbing  in  a  dwelling-house,  or  in  a  booth,  or  tent  in  a  fair,  or  maricet, 
the  owner,  wife,  chilaren,  or  servants  .witliin,  though  not  put  in  fear,  i$ 
excluded  clergy. 

There  must  be  an  actual  breaking,  as  wdl  as  a  robbeiy.  H.  P.  C. 
237,  238. 

By  the  st,  3  &  4  W.  &  M.  9.  a  convict  by  verdict,  or  confession, 
of  robbing  a  dwelling-house,  any  person  dierein  and  put  in  fear,  or 
standing  mute,  not  answering,  or  challenging  above  20,  is  excluded 
clergy. 

1^,  by  the  st.  3  &  4  W.  &  M.  9.  if  he  rob  in  a  dweUing^house,  any 
person  uierein,  though  not  put  in  fear. 

By  the  st.  4  &  5  Ph.  &  M.  4.  and  3  &  4  W.  &  M.  9.  w  accessorr 
before  to  such  robbery  in  a  dwelling-house  is  excluded  clergy. 

By  the  st  39  El.  15.  and  3  &  4  W.  8c  M.  9.  a  convict  in  any  case 
for  stealing  goods  to  the  value  of  Bs.  in  a  dwelling-house^  shop,  ware- 
house, or  outnouse  thereto  belonging  in  the  day  time,  or  standing  mute^ 
not  answering,  or  challenging  above  20,  is  excluded  detgy. 

So,  if  he  twes  goods  of  such  a  valu^  though  he  does  not  remove 
them  out  of  the  house;  for  the  statute  did  not  intend  to  alter  tk 
bfibnce.    R.  16  Caar.  2.    Kelg.  31. 

By  the  st.  10  &  1 1  W.  3.  23.  a  convict,  &c.  for  staaling  nwds  ta 
the  valoe  of  Ss*  by  night  or  day  in  any  shop,  warehouse,  coawJionse, 
or  stable,  feloniously,  though  no  actuu  breaking,  and  tboQ^  no  p<^ 
there  to  be  put  in  fear,  or  standing  mute,  &c.  or  an  aooeasoiy  bobiei  ii 
ejccliided  clergy. 

(Y  11.)  In  horse-stealing. 

B^  die  st  1  Ed.  6.  12.  and  2  &  3  Ed.  6.  S3,  a  convict  by  verditt,  or 
confession,  for  stealing  any  horse,  gelding,  or  mare,  or  sti^iding  nate^ 
or  not  answering  directly,  is  ousted  of  clergy. 


Clergy.  6*7 

(Y  IS.)  In  rape,  and  forcible  marriage. 

By  the  st  18  EL  ?•  a  person  convicted  by  verdict,  confession,  or  out- 
lawed for  a  rape,  is  exchided  clergy. 

And  by  the  st.  S  &  4  W.  &  M.  9.  if  he  stand  mute,  onsn^rnbt  di« 
reedy,  or  challenge  above  20. 

By  the  st.  89  El.  9.  a  convict  for  taking  a  woman  contrary  to  the 
St.  d  H.  7*  2.  procurers  and  accessories  before  are  ousted  of  deigy ;  or 
if  they  sta^d  mute,  answer  not  directly,  or  challenge  above  20. 

(Y 13.)  In  buggery. 

By  the  st.  25  H.  8. 6.  (revived  by  the  st.  5.  £1. 1 7.)  a  convict  by  ver"" 
diet,  coiifession,  or  outlawed  for  buggery,  is  ousted  of  clergy. 

And  by  the  st  3  &  4  W.  &  M.  9.  if  he  stand  mute,  answer  not 
direcdy,  or  challenge  above  20. 

(Y 14.)  Where  the  party  is  indicted  in  a  foreign  county. 

By  the  st  25  H.  8.  3.  (revived  by  the  st  5  &  6  Ed.  6. 10.)  and  by  the 
st  3  &  4  W.  &  M.  9.  a  convict,  standing  mute,  not  answering  directly, 
or  challenging  above  20,  on  an  indictment  in  a  foreign  county  for 
felony,  is  excluded  from  clergy ;  if  on  evidence  it  appears,  the  felony 
was  done  in  such  manner,  as  would  have  ousted  him  of  dergy  if  the 
indictment  had  been  in  the  county  where  done. 

(Y 15.)  The  effect  of  clergy  being  allowed. 

By  the  common  law,  after  dergy  allowed,  the  party  was  delivered  to 
the  ordinary  to  make  purgation,  or  without  purgation.  H.  P.  C.  240. 
5  Co.  110.  a. 

But  by  the  st  18  El.  7.  when  he  hath  had  his  clergy  and  is  burned 
in  the  hand,  aooM'ding  to  the  st  4  H.  7. 13.  he  shall  not  be  delivered  to 
the  ordinary,  but  be  discharged,  unless  the  judge  think  fit  to  detain 
him  in  prison,  as  he  may,  not  exceeding  a  year* 

By  the  st  21  Jac.  6.  for  felony  under  the, value  of  105.  and  by  \ii»  st. 
3  &  4  W.  &  M.  9.  in  any  other  case,  where  a  man  is  allowed  derey,  a 
woman  shall  not  be  hanged,  but  suffer  burning  in  the  hand,  anoim- 
prisonment  not  exceeding  a  year,  in  the  same  manner  as  a  man  should.    . 

By  the  st  28  H.  8.  1.  (continued  and  made  perpetual  by  die  st 
32  H.  8.  3.)  persons  in  holy  orders,  who  claim  the  benefit  of  dergy, 
shall  be  used  as  others.  i 

By  the  st  10  &  1 1  W.  3.  23.  every  person,  who  hath  the  benefit  of. 
deroy,  instead  of  being  burned  in  the  hand, .  shall  be  burned  with  the 
ugUfu  mark,  in  the  left  dieek  nearest  the  nose,  before  the  judge  in  open 
court,  who  is  to  see  it  strictly  executed. 

By  the  st.  1  Ed.  6. 12.  s.  14.  in  cases,  where  dergy  is  not  restrained, , 
or  where  it  is  restrained  by  that  act,   (unless  for  murder,  or  lyilful 
poisoning)  a  peer  shall  be  deemed  as  a  clerk  convict,  though  he  cannot 
read,  and  without  burning  in  the  hand. 

If  a  clerk  was  delivered  to  the  ordinary  without  purgation,  to  make 
purgatipn;  till  purgation  made,  he  could  not  take  goods  to  his  own 
use.     5Co.  110.  a. 

But  now,  when  he  has  clergy,  and  is  burned  in  the  hand,  he  is  capable 

T  t  4  of 


of  takiiig  goods  afterwards  to  his  own  use;  for  the  at.  18  EL  ?•  is  tan* 

tamount  to  a  pardon.     R.  5  Co.  110,  a. 

So,  if  theLRgtfahritf  Iftftftawl  be  |)^^«fid: ^'9 Cb.  Ux).% 

And  die  king  may  pardon  the  burning  in  the  hand,  as  wdl  upon  an 

aypfiAUfarian  anfietintotr    Ri5€k).  5b/b. 


(Y 1^.)  At.w,hat  time  gn^t^d* 


Cbopgjih  kot  mnall J  granted  till  an^inqiidSt'takM>feFth8ifeIph;^;>£)r 
thftfrSs  aMwfor  tte  adfrantage  of  «he  kmg^  atid>A|&ftfcfQ^  ^Hi^P^  ^9»f * 

iBat  il«;inay^  be  allowed  under  ilb0^)fflitmi^    lh-B^fGii69ff^tfiii 

Dy.  205-  .lKK)<jr. 

,WbeK  jodgment  of  pain  Jbri  eidiiPghipfWki^  ^U^-tL^ikf^sah  bnA  ^ 

SOf  if  dergy  was  prayed,  and  allowed,  and  nan  legit  enteredl^A^tbr' 
retold,  it  may  afterwards  be  allowedj'and  if  he  readsi  'ifaetifit^edtiry 
wjUb^void*    R.Dy.SO^    H. F. OixStiai  :'   •  \  orll 

'    It  may  be  allowed  in  discretion,  though  he  do  not  chaUcdJgc:;!trI 
H.P.C.  239. 

Ji  may  b^  aUowed  in  B.  R.  where  the*  twotd  is  removed  tkidier  hi- 
fere  clergy  allowed  by  the  justices  of  gaol-delivery.    R.  i^Sd.  6U'    ' 

'  It  may  be  allowed,  though  the  party  does  not  pray  it,  but  pleads  a 
pardon,  &c.  which  is  disallowed.    Kelg.  29. 

The  Judge  is  the  person  who  shall  judge  when  clergy  shall  be  granted 
H.P.C.  240. 

And,  when  he  reads>  |br  the  onfiaajry  is  oAIJr  4}ie  aiinister.  H.  P.  C 
S40.     Kelg.  28.  51. 

And  thoueh  the  ordinary  allo^Rs  thi)t  hfifff^,fifft'j^^i^w^f»J 
otherwise..   Kelg.  28«  *.         -  -v 

And  if  the  ordinary  allows  it,  wheft  lie  does  mt  X^fij^  ^^^flkaj  be 
fined.    Kelg.  28. 51.  :     v    _  .      .  j     .£  /      " 

.  (Z)  Seijure  of  a  teW^  gooDjsfl    '"  J 

If  a  man  be  indicted  for  fel^tly,  the  goods  of  the  stidicD^  may  be 
seised  for  the  kin||  \3fj  U^e  fb&oift\  Stcand  inventoriec^  sind  ih4  towa 
shall  be  c\i|u*ged  with  jthdn^*    5  Inst.  228.  . 

But,  before  ikidictment,  they  cannot  be  seized  or  inventdri^ '  5  Inst 
229. 


So,^after^<?tinent^r  i^wi^Ql^^^fpiipA  ^  q^tf^  a;^^  b^j 
conviction,  or  attainder.     3  Inst.  229. 


So>  befon^W)p:^ictiQ%olt;^;^ip^ftth^.Hiag,<}a|^ 
to  another.     S  In^.  229.  .    .•    .-  !    '      n^ 

By  ^  ^t.  }  R.  3.  3.  if!  ^  shpriff,  &c.  or  other,  take  or  seite  tpe^goods 
of  W^^l^t^Wlinprilbnk/be^^^^  coritlctioii,  or  altaihdei',  ^SeSm 
the  gopds  be  othertrii^e  laii^lv  foHUted, '1i^  sh^  fe  double  the 
vahWOriHy  ^ois  ^  tskeA  to  tbcf  |)art7  grfeved.     '^       •     -< *  <>  ; 

And  this  extends  to  money  as  well  as  other  f^iKkls."  R.  Rot.  414. 

S0|  before  conviction,  the  felon  may  make  a  sale  bondjlde  m  a  vslu- 
ableoonsiderati<»;  for  the  proper^  remains  in  him.   R.  Son.  357,  S58. 

Yet  if  the  felon,  after  seizure  of  his  goods  by  the  sherifl^  makes  a  ssk 
in  tsoat^ferhk- SOD,  and  is  afterwards  convicted;  the  salewfll  beifinatih 
lent  by  the  common  law,  and  void,  as  to  the  king.    -H^fS^^tS^^  ^' '' 

(2  A)  »f^ 


ResUtution^ihe^r^  robbed. -^  ^Q 

« 

^£'A) He^tttittion to tbt pang ttMio^'^^ «>  •  "^ 

.     /.     ..'     1     '.  '.    ^  •  ••     'fit  »„•  .' 

By  the  common  law,  the  plaiatiff  in  an  ajqpeal  of  robbeiyi^abBlIllme 
restitution  of  the  goods  stolen,  (g)  •      '     - 

So,  by  the  st.  21  H.  9.  11.  if  a  i^on  be  indicted,  and  afterwaids  at- 
tdbM^rbjr  tfte'.eiRtdeiK«.«f  the.par^  robbed^  or  the  owner  of  thc^^jgoikisy 
ivi^  sby'^dN^  kjtii^  pjfcHmK^BLGDXf  llhe  party  jrobbed  or  owner  ^ihait 
be  restored  to  the  goods  or  money,  and  the  justices  of  gad^deUfoijy  • 
JOOf^^ffitA  iditsJoii  restituliMi^from  time  to  tkne,  as  ki  tlie  eaie  dfiin 
appeal.    , 

And  ties' i>^i(Ae]^i$Iidl  hfvw  eealittttbny  thougli  his  semmtwasPOoU^. 

vThougbthftdoetfinatwalte^mh^vufsttU.  i  Stamf.  I^  (    ^  ;r 

though  the  goods  are  sold  in'UHurktt  overt.     Kel|g.  48.    DbbL  • 

Or  waived,  &c.    Kelg.  49.  ^   T; 

•  Blit  lA  diall  have  resdtotion  oidy  for  the  goods  mentioned  in  the  In- 
dictment.   Kelg.49. 
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.q  1;     .     JUSTICES  OF  PEACE. 

(A  1  .^  i^dto  con0tittift».  p.  653- 

'M  <?  (A  *.)  By  tennre.  p.  653. 

(A  3.)  By  election,  p.  655.  % 

(A  4.)  By  office,  p.  653. 

(A  5.)  By  charter,  p.  ^34. 
^  •      (A  6.)  By  commission,  p.  654.  ^  ^ 

uw. ;  J^  ,jr^^  -^Q  jjj^y  jjg  constituted-  p.  655. 

,  ,^  (A  8.)  When  their  authority  detfermines.  p.  05^^, 
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(Bii)'  ICfnr  aat&oritg  of  luieinceiflf  ofiieace*  p.  1857; ' 

d     -^^\  In  high  treason,  nMfipril5feriF,-&c.t>:e6a^     -^^ 
,      CB  3.)  In  febny.  p.  660.  ^^^        '^  ^«  ^^ 

o^VjCBf)  Joirpreservation  of  tt|^  P*^-.^?^4|p 
oJj  y  ofthosewhpt>reak,it.  P..663.  ,h  .s.^^r^a  sit 

(B  5.)  By  surety  of  the  peace  wd  goo4,.b?hfly)oar^[r.^r 

,    :    /   ;         p.  663.     '  .  ■'-.  r.l  IviA 

— — *4*wfci  liT'i 'I*     III  ■        I      '  '     '         I     ■   *i        ■'■■'     1 0 'vM'i'fliiO  ol  ]' 

(g)ihf  stiit»'05  6i  s.>cr  M. ^advortiniig  a  reward  fisr  tiiiqgt  Int^or  Jtdfim56^j 4nM 
latureeadli|onjsftv«niierBiulprintev    ^  ..  *        >     ' 
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650  JUSTICES  OF  PEACE.  ^ 

[(B  5.)  For  what  causes  the  sarety  of  the  peace  shall 
be  granted.3  p.  66S. 

(B  6.)  Recognizance  for  the  peace ;  how  discharged : 
—  By  release*  p.  66^* 

(B  7.)  By  death,  p.  664. 

(B  8.)  Recognizance  for  good  behfavioolr ;   how  for- 
feited, &c.  p.  665.  • 

(B  9.)    By  suppression  of  riots,  &c.  p.  665. 

(B  10.)  Upon  inquisition,  p;  667.    '      '     ^i 

(B  11  .J  By  punishment  of  tre^sses.  p.  667- 

(B  12.)  By  seizure  of  arms^  &c.  p.'667«      ' 

(B  13.)  For  restraint  of  ofibnces  against  religion :  — 
Witchcraft,  p,  668. 

(B  14.)  Popery :  —  Mass.  p.  668. 

(B  15.)  Other  superstition,  p.  669* 

(B  16.)  Conventicle,  p.  669^ 

(B  17.)  Recusant  convicf.  p.  671. 

(B  18.)  Prosecution  for  recusancy,  p.  674. 

(B  19.)  Recusant  conforming,  p.  675. 

(B  20.)  Non-conformist.  p.  675. 

(B  21.)  Quaker,  p.  676. 

(B  22.)  Profanation,  p.  677. 

(B  23.)  Cursing  and  swearing,  p.  677. 

(B  24.)  For  restraint  of  oflfences  to  the  common  an- 
noyance, &c. :  —  Refusal  of  oaths,  p.  679- 

(B  25.)  Inns  and  alehouses,  p.  679. 

(B  26.)  Ought  to  have  licences,  p.  679* 

'B  27.)  Ought  not  to  permit  tiphng.  p.  683. 
B  28.)  Drunkenness,  p.  685. 

(B  «9.)  Barretry.  p.  685. 
(B  29.  a.)  Conspiracy*]  P.  686. 
BSO.)  Deceit: — In  innnolders.  p.  686. 

(B  31.)  In  weights  and  measures,  p.  686. 

(B  32.)  In  victuallers,  p.  686. 

(B  33.)  Other  fraud,  p.  686. 

(B  34.)  Tithes  neglected,  p.  687. 

(B  35.3  Extortion,  p.  688. 

(B  36.)  What  fees  are  allowed,  p.  688. 

(B  37.)  What  not.  p.  688. 

(B  38.)  Forestalling,  p.  688. 

(B  39.)  Regrating.  p.  689. 

(B  40.)  Ingrossing :  —What  shall  be.  p.  690. 

(B41.)  Whatnot,  p.  690. 

(B  42.)  Game:  —  Unlawful  sports,  p.  691* 

(B  43.)  Shooting,  p.  696. 
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(B  440  Fishiiig.  p.  699. 

(B  45.)  Fowling :  — Hawks,  p.  701. 

(B  46.)  Pheasants,  partridges,  &c.  p.  701* 

(B  47.)  Hunting:  —  Deer-stealing,  p.  703. 

(B  48.)  Conies,  p.  7O6. 

(B  490  Hareat  &c.  p.  706. 

(B  50.)  Labourers :  <—  Who  are  compellable  to  work. 

p.  708* 
(B  51.)  For  "vvhat  wages,  p.  709. 
(0'52w)  Misdemeanor,  p.  709* 
(B  53.)  Apprentices,  p.  710. 
(B  54*)  Who  may  take  them.  p.  71L 
(B  55.)  Who  msf  be  bound  apprentices :  —  By  the 

parent,  &c«  p.  71^* 
(B  56.)  By  the  parish,  p.  714. 
(B  570  ^^^  punished,  or  discharged,  p.  716. 
(B  58.)  Servants :  —  Retainer,  p.  717. 
(B  59.)  For  what  time.  p.  718. 
(B  60.)  For  what  wages,  p.  7I8. 
(B  61.)  Who  compellable  to  serve,  p.  719* 
(B  62.)  Misdemeanor  in  service,  p.  719. 
(B  63.)  Dieparture  from  service,  p*  720. 
(B  64.)  Poor :  •—  Overseers  of  the  poor :  — -  Who  are. 

p.  721* 
(B  65.)  Their  authority  in  relief  of  the  poor.  p.  721. 
(B  66.)  In  charging  the  parish,  p.  723. 
(B  67^)  In  charging  the  hundred  or  county,  p.  724. 
(B  68.)  In  charging  tlie  relations,  p.  724. 
(B  690  Relief  of  poor  prisoners,  maimed  soldiers,  and 

mariners,  &c.  p.  725. 
(B  70.)  Treasurer  of  a  county,  p.  727- 
(B  71.)  Settlement  of  poor:*-*  By  the  common  law« 

p.  727. 
(B  72.)  By  statute,  p.  728. 
(B  73.)  Order  of  removal  p.  73a 
(B  74.)  Appeal,  p.  731. 
(B  75.)  Officer,  or  party  refusing,  p.    7^2. 
(B  76.)  Vagabonds,  &c. :  — Who  are.  p.  779.  , 
(B  770  Who  not  p*  782. 
(B  78.;  Punishment  pf  a  rogue,  p.  782. 
(B  79.)  Neglect'  to  apprehend :  —  In  9  constable,  &c. 

p.  785. 
(B  80.)  In  others,  p.  785. 
(B  81.)  Reward  for  apprehending.  p#  786. 
(B  82.)  House  of  correction ;  -— *  By  whom  erected, 
p.  786.  '    '    r 
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Sv?  .<J»8dl5-'Whertiay  be  committecl  to  It.  p 
(B  84.)  Cottages,  p.  788.     :        '" 
(B  85.)  Inmates,  p.  790. 
(B  86.)  Wood-stealers,  &c.  p.  790,     ; 
(B  870  Victuallers,  p.  792.  .'   . 

(B  88.)  Corrupt  victual,  p.  793.        .,    .  ^  '  '  ; 
(B  89.)  Price,  p.  79*  '     'J  \  ^^  1  ,U 

(B  90.)  Weights  and  measures  ^^^^mah^e^ts  are 
allowed : — Tro; ;  -'  mm^U;}L  794. 
•  (B  n.)  What  measures  are  ^oWdl  p.  tR^^ 
(B  9e.)  Measure  of  length,  lei.'  b.;^. 
(B93.)  Manner  of  meaiuflngr^; '^. 
(B  94.)  Assise  and  assay  x>f  ue.  p.  795. 
fB95.J  Prioet  p.  796,     .-.''.  i  •   f  , 
(B  96.)  Assise  and  a^say  of  bread,  p.  797. 
(B  97.)  The  duty  of  a  baker,  p.  ^98,  ;  .  ""^f; , 

(B98.)  Assise  and  assay  of  wine.  p.  798,         ,'.  L, 
(B99.)  Price.  D. 799.  -  ,"u 

j(B  100.)  Wine  licence,  p.  800,  .         .        .    >  1  .ii;  / 
(B  iOl.)  Default  of  offiQejre...  Pi  801. .  I   i     bar,  i.c-H 
.,     .(BlO^.)  Pieajury}  twtkat  flha}l  ibe^  andm^&bif'ndt  :'ii- 
v..     .  By  the  co&inK^<fow.''pi  802;    -•'';■>*..!• 

.:..  I.  O- lOA)  By  the st.  5  El. 9.  p.  80S:  !  * " "i '"'" ' 

(B.  104.)  How  it  shall  be  pun^sljed :  r-^  By  indiqtoioit 


I 
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•  ■  p. '804.  .„,  ,jj., 

'  (B 105.)  Indictment  for  subornation^  p.  806. 
(B  106.)  What  judgment  %.p^ury.  p.  8O6, 
(B  107.)  Conspiracy,  p.  807. 

tb©wJy;34»->808.,..  .;  \c.w 
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.»:  .^  .1   1  .dnuiJ 
*^  . ,  -J  .1  ,1  .dnusJ 

(D  «.)  At  what  time  held.  p.  819. 

(D  s.)  How  sumin0i)e4<1pi>'  $ia.) 

(0  4.)  Who  ought  to  attend:  — Ci«Aw  rotulorum>i 

1.  .>rtD'^«v)  <nfefe  of'Vhfe  pfeice.  p.'^;'=''  "** "  ■*'*''  *''^"' 
'       to  6.)  Sheriff,  p.  822. 

8 


■1  )/H(«'a»¥««M-V    :i 

(D  8.)  Jurors,  p.  822.  ^  '  Ts  ]n 

(D  9.)  Proceedings  there,  p.  822.  ■    •   v  fli 

(D  10.)  Presfiptment  p.  824.  v,,  H) 

(D  11.)  Information,  p.  S'Z*.  q  ; 

(D  12.)  Indictm^t.  0,824.. .  ,  ,  ,>' Ji 

(D13.)  Traverae.'p.^2'  ^ 


p.  82-t, 

,  p.  825. 

IS  oiay  |ie^t;^ought 

eaosfbr  mificpnduct 

■'"■,.'  H> 

(A  1.)  ^piD  COttWittitCD.       :    [;> 

None  but  tlie  Tting:  can  .miij»,jiE(i««  of  p6a«.  Yldfi  Halt.  I.  10 
(edit.  1727.)  ,;      ,  , 

And  the  king  cafanot  grant  a  power  to '  Miotter  iSo  ,niake  them. 
20  H.  7. 8.  "^     -,..;.-■,   ~»     .1  rr-, 

Ndther  can  a  man  prescribe  to  bnvii'siJch  S  powfer,"'ba.  L.  11*. 
Per  Brian  and  Pigot,  Bro.  Peace,  18.  '     '     .  ' 

By(lie:st..!27H.8.2i,' iopewonrtallhatyBiny'powerto'iiiakeany 
justices  of  eyre,  assise,  p?«»*,#r  woWelivem  but  aU  shall  be  made  by 
letters  patent  m  the  naipe.ftntj  ai^qrlty  of  Uw.king.or  Ji»h^  in  all 
counties, &i^  othe^  plac^.  ,     ,     ,  (    i  i'' 

fftdvided,  'sect.  Bh&.  tJial  comities  palatipe,  boroughs,  &c.  which 
hare  power  to  have  justices,  enjpy  the  gaid  authoThyf  yi^|K^(A5.)] 

<A«.)  Byjte^yje^,,.  ,,,  >  r.^ii  H) 

Skiih^i^coinBU>»hni'Ammmt^isti''&i^  ^y'l^i^Jto  find  - 
M«iutotfe(,pACMiBSUchaplAce.    Ca^^t(fii'ti'- ■ 

So  by  the  oommflii,la«r|a  '^.w99^<^»mv$AdinAe(hM)cpiae!n- 
■tpx.ft£.^;P«!»«(  AS  «  H^  Jj   ,LainJ>„)^,l^fr.jj„l,,  111  f.:-  J) 

writ  went  to  thcAti^nQ  to,  6\£KUmjpffma«f^ifaiu tmum  deprobio- 


ram  ft  poUntiorUM  comilatijs  ttii  in  ciaio^.  vaiilt  iffkili  ^bfrepM^ 

writ  itf  *«  asm  to  iiuiiMoil  tlie  freehotos  lo  ai^  &c!^^  fit  1 71. 

Lamb.  L  1.  c  S. 

And  another  nil  tp  tl|e  ppwn  eI«<lt<4UII«fll4ft><:lll^>lia&4'lkCl) 
Lamb,  t  1.  c.  3.  „       ; 

1'.-    ...      I-.,,:'   :<■[,     J    !>,■   JA     (.Saj 

(A*.V  By  offleo)    "  "'  H  (-t  «) 

So  Dy  the  common   law  man  might  be  rfmsgvrator  of  the  peace 
by  his  office :  as  the  chancdjor,  treasurer,  lH'(^,9tep^«fi^  «D|uiqUe*  and 
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marshal)  master  of  the  rolls,  and  every  justice  of  B.  R.  throughout  the 
kin^om.    Dalt  1. 

The  justices  of  C.  6.  and  barons  of  the  Exchequer  in  their  several 
courts.     Ibid. 

So  justices  of  assise  and  gaol-deliveiy.     Ibid. 

So  the  steward  of  a  turn,  ket,  and  court  of  piepowders.     Ibid.- 

So  the  steward  of  the  Marshalsea. 

So  the  constable  of  the  household  within  the  king's  house. 

So  a  sheri£^  coroner.    Dalt  S. 

Constable,  and  petit  constable,  within  his  precinct     Ibid.  ' 

(A  5.)  By  charter. 

iSo  the  king  by  diarter,  &c  may  grant  to  a  mayor,  bailiff,  &c.  lobe 
conservators  of  the  peace,  within  their  city,  borough,  &G.  Bfa  Codh 
missicm,  5.    Vide  post,  (A  6.) 

And  such  justices  are  not  determinable  at.the  will  of  the  king.  &o. 
Commission,  5. 

All  those  that  have  been  mayors,  and  the  three  senior  oldenneD, 
Quo  Warr.  10.     Vide  London,  (K  6.). 

And  that  other  justices  of  the  county  nofi  se  intromittant,  &c.  20  H*  7. 
6,  7.     Bro.  Patent,  HI.     Cromp.  J.  8.    8  Mod.  361. 

But  a  grant,  quod  justic.  de  com.  or  other  minister  non  se  intramiltant 
subpcauLy  is  void.    R.  1  And.  297. 

[A  charter  granting  jurisdiction  to  borough  magistrates  over  a  ditn 
trict  not  within  the  borough  does  not  exclude  the  county  justices  without 
express  words.    3  T.  R.  279.] 

[And  though  such  charter  contain  words  of  reference  to  former  char- 
tera  in  which  exclusive  jurisdiction  is  given  to  the  borough  justices 
within  the  borough,  and  add  that  they  shall  have  jurisdiction  witbia 
the  new  district  in  iam  ampUus  modo  et  formA^  &c. ;  yet  if  diere  be  in  the 
bitter  charter  a  saving  clause  of  the  rights  of  the  crown  and  of  all  other 
persons,  the  borough  magistrates  have  only  a  concurrent  jurisdiction 
with  the  county  justices.    Ibid.]   - 

[By  charter,  the  mayor  and  some  of  the  aldermen  of  Ixmdon  have 
jurisdiction  in  Southwark;  but  as  the  diarter  contains  no  turn  ifUro- 
mUant  clause  as  to  the  justices  of  the  county  of  Surrey,  the  latter  have 
a  concurrent  jurisdiction  with  the  former.    4  T.  R.  451.] 

•By  the  st.  27  H.  8. 24.  justices  of  peace,  &c.  shall  be  made  by  letters 
patent  of  the  king;  provided,  that  counties  palatine,  borough  &4S« 
which  have  power  to  have  justices,  enjoy  the  said  audiority.  Vide 
ante,  (A  1.)  —  Post,  (A  6-) 

(A  6.)  By  commission. 

> 

Bv  the  St  1  Ed^  S.  16.  eood  men  and  lawful,  no  maintainers  of  evil, 
nor  oarretors,  shall  be  assigned  to  keep  the  peace. 

By  the  st.  18  Ed.  S.  2.  two  or  three  of  the  best  reputation  in  the 
counties  shall  be  assigned  by  the  king^s  commission.    [S  T.  R.  40.^ 

And  by  the  st.  2  &  S  Ph.  &  M.  18.  a  commission  to  justices  of  peace 

la  a  borough,.  &c.  shall  not  be  supe^eded  by  a  subsequent  commission 

Imjiistices  of  the  county.  ^ 

^  ^  (A  7.) 

7 
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(A  70  Who  may  be  constituted. 

Justices  of  peace,  by  the  st.  1  Ed.  3.  16.  ought  to  be  good  men  apd 
lawful,  no  maintainers  of  .evil,  nor  barretors.  . , 

By  the  st.  18  Ed.  3.  2.  of  the  best  reputation  in  the  equities  j^nfeuUs 
vailarUZy  most  jsubstanti^). 

By  the  st.  34  Ed.  3.  1.  in  every  county  there  shall  be  assigQed  cme 
lord,  and  with  l¥m  tfar^^  or  four  of  the  best  quality  {meultz  vaueeSy  the 
most  worthy  or  valiant)  in  the  county,  with  some  learned  in  the  law. 

By  the  st.  12  R.  2. 2.  th^  pb^mpellor,  &&  shall  be  sworn  not  to  make 
iustices  of  peace  for  gift,  brocage,  favour,  or  affection,  nor  any  who  by 
him  hiiku5elf,:^dr  other,  privily  or  openly,  sues  to  be  in  office,  but  the 
best  and  'Bibst  lawful  men,  and  sufficient. 

By  the  st.  13  R.  2.  7.  justices  of  peace  shall  be  of  the  most  sufficient 
knij^ts,  esqaires,  and  gentlemen  of  the  law  in  the  county. 

By  the  st.  2.  H;  5.  5«  sess.  2.  they  shall  be  of  the  most  sufficient 
dwi^ng  in  the  county  not  taking  in  foreigners,  unless  lords  and  jus- 
tices of  assise.  *  ' 
So^  c.  4.  s^s.  1.  those  of  the  quonan  were  to  be  resiant  in  the  county 
(except  lords  justices  of  the  one  bench  or  the  othef*,  chief  baron,  Ser- 
jeants, and  king^s  attorney). 

By  the  st.  18  H.  6. 1 1.  none  shall  be  a  justite  of  peace  who  hath  not 
90&  fer  wmrnn;  and  if  such,  in  a  month  after  notice  of  the  commission, 
^ve'not  notice  to  the  chancellor,  that  he  may  put  another  in  his  room^ 
or  act  as  a  justice,  he  shall  forfeit  20/.  and  be  put  out  of  the  oommissiKm ; 
eXc^  in  towns  corporate,  or  where  there  are  not  others  sufficient 

[By  St.  1  M.  St.  2.  c.  8.  no  sheriff  shall  execute  the  office  of  a  justice 
6f  the  peace^  during  the  time  that  he  acts  as  sheriff.] 

£And  by  5  6.  2.  c.  18.  s.  2.  no  attorney,  solicitor,  or  proctor  shall  be 
{[justice  of  the  peace  for  any  coun^^  during  the  time  he  shall  continue 
IB  the  practice  of  that  business.] 

[By  Stat  18  G.  2.  c.  20.  no  person  is  capable  of  being  a  justice  of 
peace,  who  has  not  100/.  j^  annum  in  lands,  &c.  in  possession,:  or  SOO/. 
in  iimmediate  reversion  or  remainder,  and  who  shall  not  make  oath  of 
it  at  the  ouarter-sessicbs  before  he  acts,  on  penalty  of  lOOL  the  proo(f 
to  lie  on  aefendant;  and  he  must  specify  any  lands  he  intends  io  insist 
on  (which  are  not  mentioned  in  his  oath)  at  delivery  of  plea ;  and  if 
they  are  liable  to  incumbrances  jointly  with  other  lands  are  not  suffi* 
dtniL  If  plaintiff  discontinues  or  is  nonsuited,  defendant  shall  have 
treble  costs.  Only  one  penalty  of  100/.  shall  be  recovered  for  any 
offisnce  prior  to  the  action,  and  no  subsequent  action  brought  for  any 
offence  prior  to  the  first  action,  and  it  must  be  commenced  within  six 
months  after  the  offence.] 

[This  act  does  not  extend  to  cities,  &c.  having  justices ;  Hor  to  peers 
or  lords  ofparliament,  privy-councillors,  judges,  justices  of  great  ses- 
sions for  Chester  or  Wales,  or  the  heir  apparent  of  a  lord  of  parlia- 
ment, or  of  any  qualified  to  be  a  knight  of  a  shire;  nor  to  ttie  dfficers 
of  the  board  of  green  cloth  within  the  verge,  nor  the  commissioners  of 
the  navy,  nor  under  secretaries  of  state,  nor  secretary  of  Chelsea  coU 
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Iegt9  wlmte  ibej  used  to  be  instioes;  nor  to  heads  of  colleges  in  die 
wumnraitieSf  or  the  vice-chanoelloror  the  mayor  of  Ozfixd  or  Cflmbridgei 
widi  respect  to  the  counties  of  Oxford,  Berks,  and  Cambridge.] 

[Bjr  St.  1  O*  S.  c.  15.  justice  who  has  once  oaalified  need  not  sue  out 
iedhmu  fotettaUm  on  a  new  commission,  but  snail  take  the  oaths  befare 
die  derk  of  the  peace,  and  sign  a  roll  containing  diera.] 

[By  afat  7  G.  8.  c.  9.  thqr  need  take  them  W  oooe  a  mtt  Idm^s 

U^it  9  6.  S.  c  ^.  the  commissionera  of  the  aaty  warn  act  aa  Jbh 
tiees  man  thingg  rdadng  to  forgery,  flCa  to  reoette  aeaoMn  a  w^fOb  ^ 
or  to.cmbeflding  naval  stores.] 

(A  8.)  When  their  authority  detemiiieB. 

Tlia  authorit|r  of  justices  of  peace  qipcMnted  by  nanmiaiitin  de- 
termines by  the  deaUi  or  resignation  of  uie  king.  Dy.  165.  Bro. 
Commissioni  19.  21.    Dalt.  11. 

[But  by  1  An.  st.  1.  c.  8.  s.  2.  no  patent  or  grant  of  any  oiBce  or  can 
ployment  shall  determine  by  the  king^s  death  or  demise,  but  it  shall 
continue  in  force  for  six  months  after,  unless  in  the  mean  time  made 
void  by  the  successor.] 

By  writ  under  the  great  seal.    Dalt.  11. 

Tiiy  tmenedeas.    Dalt.  11. 

But  that  only  suspends  their  authority;  for  it  may  be  revived  fay  a 
procedendo.  Bro.  Commissioni  IS.  18  Ass.  21.  (in  a  commission  of  oyer 
and  terminer.)    Dalt.  11. 

By  the  coming  of  the  justices  in  eyre  or  B.  R.  into  any  coantyt  and 
proclamation  made  thereof.     Bro.  Commission,  9,  10* 

By  a  new  commission  of  the  peace.  10  Ed.  4.  7*  a.  &o.  Con- 
misaion,  6.  24. 

Thou^  such  commission  b^  only  for  a  present  torn.   Bro.  Ccauis* 

SIOD,  7. 

Chr  to  me  justice  only  for  Us  lifi^    Bro.  Ckmunission,  11. 

Or  to  scxne  in  a  particdar  town,  or  liberty;  this  detenninea  the  aa- 
liknrify  of  the  antient  justices  in  that  libolyy  tnough  there  benot  a  daosc^ 
quod ediikuiiciani sewmifUromiU^  ChokCf  lOEd.4. 

7.  a.    dont.  per  flneaux,  20  H.  7.  8.    Bro.  Commission,  20.  aec. 

But  if  there  be  a  clause,  itd  quodjusiic.  de  com,  $e  non  iniromittBnit 
Tlneaax  ace.  20  H.  7.  8. 

Bal  if  the  new  commission  is  void;  it  does  not  determine  the 
former;  as,  if  it  be  granted  to  persons  not  in  rerum  nahard.  Bro. 
Commission,  6. 

A  commission  to  hear  and  determine  ielonies  does  not  determine  a 
eommisrion  of  the  peace  as  to  the  peace.    Bro.  Commission,  8. 

..Nor. a  conrniission  of  gaol-delivery;  for  they  are  consistent.  Bro. 
Commission,  24. 

By  the  sc  2  fc  d  Ph.  &  M.  18.  a  oHnmission  to  a  county  does  not 
d^rmine  a  commission  for  a  city  or  town  corporate  within  the  saaie 
county. 

And  a  new  commission  to  others  within  a  town  does  not  determine 
the  authority  of  the  mayor  and  commonalty,  who  are  justices  of  peace 

by 
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t)y  grant  to  them  and  their  successors,  within  the  same  towu^  Bro» 
Commission,  5. 

Qy  the  St.  1  £d.  6*  7.  a  justice  of  peace  shall  not  lose  his.nutlHirity 
b^  being  made  a  duke,  archbisliop,  marquis,  earl,  viscoiuat,- baron, 
bishop,  knight,  justice  oif  either  bench,  seijeant  at  law,  or  sherifil 

Afbe^*  a  new  commission,  an  act  by  a  justice  of  peace  in  the  fiMmer 
commission  is  valid,  till  notice  specially  given  to  him.  Bro.  Commis- 
sion, S.       .  .      -.         *       - 

Or  the  x^w  commission  be  read  at  the  sessions,  assises,  or  in  iuU 
county,  Or  a  sessions  held  by  force  of  it    Bro.  Commis^on,  6. 14>k  18*  : 

For  notice  to  one  justice  is  not  sufficient  for  others.  Bro.  Com*- 
miasion,  S. 

[The  poweV  of  Chancery  extends  only  to  putting  them  in,  but  has 
uo  right  to  punish  them  afterwards  for  mal-befamviour  ;'the  redress  is  to 
move  B.  R.  for  an  information,  and  afterwards  the  complainants  may 
apply  to  Chancery  to  turn  them  out  of  the  commission.     2  Atk.  2«} 

[And  when  affidavits  are  made  in  the  court  of  B.  R.  impeaciiing  the 
OQudnct  of  magistrates,  they  are  frequently  ordered  to  be  laid  before 
the  lord  chancellor,  to  enable  him  to  judge  whether  or  not  such  ma^ 
gistrates  ought  to  be  continued  in  the  commission  of  the  peace.  By 
Lord  Kenyon  Ch.  J.    4  T.  R.  290.] 

(B 1.)  Cbe  aatboMtg  of  iugtiics  of  peace. 

Commissioners  of  die  peace  in  the  county  at  large  have  all  that  du- 
thority  which,  by  their  commission,  or  by  any  statute,  is  given  to  them. 
Vide  Dalt  20,  pi 

Justices  within  a  Cox^oradon  have  the  authority  granted  by  then*   ^ 
charter,  or  any  st&tttte,  to  justices  of  cities,  boroughs,    lind   towns 
corporate. 

[:The  crown  hiay:  ffMt^tiQ  ioij  city  to  have  justices  of  their  own 
within  themselves,  and  exclude  the  county  justices  irom  intermeddling 
in  the  ordinary  busmess  of  justices  of  peace.     Str.  1 1 54.] 

[In  auch  case  the  act  of  $he^  coun^  justices  will  be  void,  and  not  . 
merely  a  breach  of  the  franchise     Ibid.] 

[So,  where  a  city  has  an  exclusive  commission  (as  New  Sarum)  the 
county  justices  cannot  act  in  excise  matters  within  the  city,  though  stat. 
12  C«^2«  c*  ^  gives  jurisdiction: iti  them,  to  justices  residing  near  the 
place.     Ibid.] 

A  juiBtice  of  peaoe  has  ho  authority  of  'imy  oflfence  committed  out  of 
his  b6rou£^  or  coimtj.    Vide  Dalt.  24. 

Unless  It  be  felony,  or  breach  of  the  peace ;  for  then  he  may  secure 
theoffi^ders*  - 

Or  he  be  specially  enabled  by  statute  to  do  it* 

But  such  act  out  of  his  precinct  is  void. 

[He  may  commit  a  person  for  an  act  which  is  felony  by.  the  Irish 
iawi  ii^  order  to  Ids  being  sent  over  diere  to  be  tried;  2  Str.  848. 
2  Vent  8i4.]  . 

[Two  justices  may  take  a  recognizance  for  the  appearance  of  One 
chained  with  iek>ny  on  tfacr  high  seas  at  the  sessioBs  of  admiralty,  and 
/he  reeogniaance  may  be-evtr^ted  into  the  £xcbeqaer«  .Park.  24.1.] 

A  justice  of  peace,  out  of  his  borough  or  county,  cannot  do  an  act  of 
jurisdiction  of  a  thing  within  his  precinct.     R.  Cro.  Car.  213. 
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*    But  a  mere  examination,  if  he  exercise  no  jurisdiction,  he  may  takei 
beincr  out  of  his  precinct    Ibid. 

As  an  examination  of  a  person  robbed,  upon  the  st.  27  El.     Ibid. 

[By  9  Geo.  1.  c.  7.  a  justice  dwelling  in  a  city  or  precinct  that  is  a 
county  of  itself,  within  the  county  at  large,  may  act  in  his  own  dwel- 
ling-house within  the  county  at  large.] 

[And  by  24  Geo.  2.  c.  53.  if  any  person  against  whom  a  warrant 
ishall  be  issued,  shall  escape,  go  into,  reside  or  be  in  any  place  out  of 
the  jurisdiction  of  the  justice  granting  the  warrant,  any  justice  of  the 
|X!ace  where  such  [)erson  shall  i)e,  on  proof  or  oath  of  the  hand  writing 
of  the  justice  granting  such  warrant  shall  indorse  his  name  thereon, 
and  this  shall  be  a  sufficient  authority  to  execute  the  warrant  within 
such  other  jurisdiction.] 

The  authority  of  a  justice  of  peace  is  to  be  used  secundum  nrm,  far" 
mam,  4r  effictum  staiutu 

And  if  a  statute  refer  a  matter  to  his  discretion,  it  ought  to  be  uma 
discretion  conformable  to  law  and  reason.     4  Co.  100.  a. 

If  a  thing  be  referred  to  the  next  justice,  others  without  him  cannot 
intermeddicb     1  Sand.  263. 

But  others  may  join  with  him.    R.  Sal.  477* 

So,  if  any  authority  is  given  to  one  justice,  two  or  more  may  execute 
it  -Dalt.  25. 

But  if  given  to  two^  one  alone  cannot  execute  it.    Ibid. 

If  a  statute  gives  authority  to  justices  of  peace  to  make  a  conviction, 
the  conviction  must  be  exactly  pursuant  to  the  statute. 

So  justices  of  peace  are  confined  to  offences  in  a  statute  named  in 
their  commission,  or  which  concern  the  peace  of  the  kingdom  in 
general^  but  cannot  proceed  for  an  oKnce  against  a  statute^  which 
creates  a  new  ofience,  not  named  in  die  commission. 

[They  (or  the  quarter  sessions)  have  no  authority  in  new  created  of- 
fences, out  bv  express  words.     Str.  1256.] 

Or  by  which  no  jurisdiction  is  given  to  justices  of  peace ;  as,  they 
cannot  take  an  indictment  upon  the  st.  2  &  3  Ed.  6.  4.    R.  4  Mod.  51. 

So  they  cannot  talce  an  indictment  upon  a  penal  statute,  which  does 
not  give  them  jurisdiction:  as,  upon  the  st  1  &  2  Ph.  &  M.  II.  for 
using  more  looms  than  one,  when  he  does  not  dwell  iii  a  city  or  bo- 
rougti.     R.  4  Mod.  379. 

Upon  st  I  &  2  Ph.  &  M.  7.  for  selling  wares  in  a  corporation  bdng 
a  foreigner,  out  of  a  fair,  &c.     R.  5  Mod.  149. 

Nor  upon  the  st.  5  El.  14.  forging  a  false  deed.  R.  Cro.  El.  87*  Per 
three' J.  Poph.  Dub.  Cro.  El.  GOl.  R.  9  Co.  118.  b.  Vide  post, 
(B  3.) 

Nor  upon  the  statute  of  usury.     R.  Sal.  680.  ' 

So  tliey  cannot  take  an  indictment  for  an  oflfence  at  common  law,  not 
named  in  tiie  commission ;  for  the  general  commbsion  de  omnibus  dUis 
transgressionilmsy  &c.  must  be  intended  for  other  ofiences  intrusted  to 
their  cognizance  by  the  several  statutes  which  created  or  enlarged  their 
power :  and  therefore  they  cannot  take  an  indictment  for  peijury  at  the 
common  law.     1  Sal.  406. 

[But  perjuiy  on  the  stat  6  Eliz.  is  indictable  before  them,  because 
provided  for  by  the  statute.     Ibid.] 

Nor  for  forgery.     11.  1  Sal.  406.     1  East,  173.  S.  P. 

But 
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&ut  an  order  of  justices,  though  i^fae  not  pursuant  to  the  authority, 
being  upon  a  matter  within  their  jurisdiction,  will  not  be  absolutely  void 
till  it  be  avoided :  and  therefore  in  an  action  upon  a  bond  to  perform  it, 
if  the  defendant  pleads  no  order  made,  and  the  plaintiff  shews  a  defec- 
tive order,  upon  which  the  defendant  demurs,  there  shall  be  judgment 
for  the  plaintiff.     R.  Sal.  674. 

[By  St.  16  6.  2.  c  18.  justices  may  act  in  relation  to  the  poor,  Va- 
grants,  high-ways,  parochial  taxes,  levies,  or  rates,  though  rated  ot 
chai^eeable  in  the  place ;  but  not  on  an  appeal.] 

[Sy  St.  24  Geo.  2.  c.  44.  and  SO  Geo.  2.  c.  24.  no  writ  shall  be  sued 
against  a  justice  for  any  thing  done  in  execution  of  his  office  without  a 
month's  notice^  and  he  may  tender  amends,  and  plead  it  in  bar  with 
other  plea ;  ot*  mav  pay  money  into  Court.  Evidence  fthall  not  be  ^vea 
of  any  cause  of  action,  but  what  is  contained  in  notice.] 

[No  action  shall  be  brought  against  a  constable  for  any  thing  done  in 
obedience  to  justice's  warrant,  umess  he  refuse  to  shew  it;  and  if  actioil 
is  brought  against  him,  without  the  justice,  or  with  the  justice,  and  the 
warrant  is  proved,  jury  shall  find  for  constable,  notwithstanding  defect 
of  jurisdiction  injustice.] 

By  St  26  Geo.  2.  c.  14.  justices'  clerks  shall  take  no  fees,  but  what 
shall  be  allowed  by  quarter-sessions,  and  Gratified  by  judges  of  assise;  a 
table  of  fees  to  be  deposited  with  clerk  of  peace,  and  copy  hung  in  the 
room  where  quarter-sessions  are  held.    Clerk  taking  more  forfeits  20/. 

[By  St.  26  Geo.  2.  c.  27.  no  act  or  order  of  two  justices  shall  be  va- 
cated for  want  of  quorum  unus  expressed.] 

[By  St.  27  Geo.  2.  c.  20.  justices  in  warrant  of  distress  shall  direct 
when  goods  shall  be  sold,  between  four  and  eight  days.] 

[Officer  may  deduct  reasonable  charges,  and  return  overplus  to  tlie 
'  owner.] 

[This  extends  not  to  the  acts  for  quakers'  tithes.] 

[By  St  7  Geo.  3.  c.  21.  all  acts  done  by  two  justices  qualified  to  act  in 
.  cities,  liberties,  &c.  are  good,  though  neither  of  them  of  the  quorum.] 

[By  St.  9  Geo.  S.  C.  20.  they  are  authorised  in  quarter-session,  on 
presentment  of  grand  jury  at  assise,  to  order  shire-hall,  &c.  to  be  re- 
paired, and  a  rate  on  the  county  for  the  sums  laid  out ;  if  there  is 
occasion  for  sudden  repairs,  not  more  than  SO/.,  two  justices  may  do  it 
on  view.]  ' 

[By  St.  15  Geo.  3.  c.  1.  tliey  may  administer  oaths  when  any  penalty 
is  to  be  levied  or  distress  made*] 

[By  St.  18  Geo.  3.  c.  10.  justices  may  award  costs  on  complaint  deter- 
mined by  him:  to  be  levied  by  distress ;  for  want  of  it  commitment  from 
one  month  to  ten  days,  or  till  money  and  expeuce  of  commitment  paid : 
where  penalty  amounts  to  5/.  costs  not  exceeding  one  fifth  to  be  deducted 
thereout] 

[Where  an  act  to  be  done  by  two  or  more  justices  is  judicial,  requir- 
ing an  exercise  of  the  judgment,  they  must  execute  it  together,  since  the 
result  of  their  conference  is  to  be  the  ground  of  their  deter^iination ; 
where  it  is  ministerial  only,  they  may  do  it  separately.    S  T.  R.  38.] 

[With  the  exceptions  of  forgery,  1  East,  173,  and  perjury,  every 
offence  tending  to  a  breach  of  the  peace,  is  cognisable  by  the  quarter- 
sessions;  therefore  the  offence  of  soliciting  a  servant  to  rob  his  master. 
2  East,  5.] 

U|i  2  (0  2.)  In 
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(B  S.)  In  high  treason,  misprision,  &c. 

In  cases  of  treason,  misprision,  and  pnemunire^  the  justices  of  peace 
ought  to  apprehend  the  onenders.  Vide  Justices,  (K  1,  &c — L 1,  &c.) 
— ON.  1.)  PrsmuDire. 

And  shall  take  their  examination.     H.  P.  C  168. 

And  the  information  upon  oath  of  others,  who  know  any  thing  nuUe- 
rial,  in  writing  signed  by  them. 

And  commit  the  offenders.     M.  P.  C.  168. 

And  take  recognizances  of  the  informers  to  give  evidence  before  the 
council,  or  elsewhere  when  necessary.     Ibid. 

And  shall  make  a  certificate  of  their  proceeding  to  some  of  the  privy 
council.  Dalt.  212.  (edit,  of  1727, 460.)  or  to  B.  R.  or  the  gaol-delivery. 
H.  P.  C.  168. 

Andby  thest.  5  EI.  1.  justices  of  peace  at  thequarter-sessionsmayinquire 
of  pramunire  against  such  as  by  writing,  teaching,  or  act,  maintain  the 
authority  of  the  oishop  of  Rome  heretofore  claimed  in  this  realm;  but  in 
forty  days  or  the  first  day  of  the  term  must  certify  it  into  B.  R.  on  pain 
of  100/.  to  every  justice  of  peace  present  at  such  presentment. 

And  by  the  st.  23  El.  Injustices  of  peace  may  inquire  of  treason  against 
those  who  contrary  to  the  st.  13  El.  2.  use,  publish,  or  put  in  ure  any 
bull,  &c.  from  Rome,  or  absolve  or  be  absolved  by  colour  of  it ;  or  con- 
trary to  23  El.  1.  withdraw  any  in  the  realm  from  their  obedience,  or 
for  that  intent  to  the  Romish  religion,  or  move  to  be  reconciled,  or  shall 
be  reconciled  to  the  see  of  Rome. 

And  (^misprision  of  treason  against  those  who  contrary  to  13  £.2* 
conceal  any  bull,  &c. 

And  of  pnetnunire  against  those  who  contrary  to  13  El.  2.  abet  the 
users,  publishers,  or  receivers  of  such  bulls ;  or  bring  into  the  realm, 
offer,  or  receive  to  use  any  agfms  dei,  &c. 

And  afier  such  inquiry,  the  justices  of  peace  ought  to  certify  their 
presentments  into  B.  R.  without  other  precept.    H.  P.  C  168. 

Justices  of  peace  have  no  authority  to  hear  and  determine  high  treason, 
or  misprision  of  treason.     Ibid. 

Nor  petit  trenson.     Semb.  Comb.  405. 

Nor  offences  in  cases  of  pramunire.    H.  P.  C.  168. 

Vide  post,  (B  3.) 

(B  3.)  In  felony. 

Justices  of  peace  have  authority  to  inquire  of  all  felonies.  Vide 
Justices,  (M  1,  &c.— O  1,  &c.— P  1,  &c.— S  l,&c.) 

Though  it  be  murder.  Dy.  69.  a.  notwithstanding  that  by  the  st 
6  Ed.  1.  9.  an  homicide  shall  be  imprisoned  till  the  coming  of  the  jos* 
tices  in  eyre^  or  gaol-delivery ;  and  by  the  st.  4  Ed*  3.  8.  keopeiB  of  the 
peace  shall  send  their  indictments  before  the  justices  of  gaol-delivery; 
fin*  their  autlxxrity  has  been  since  enlarged  by  the  st.  18  Ed.  3.  i.  and 
54  Ed.  3.  1.     H.  P.  C.  165, 166. 

Or  petit  treason,  as  of  a  felony.     Co.  L.  891.  ti. 

By  the  st.  18  Ed.  8.  c.  9.  justices  of  peace  with  other  learned  meiif 
when  need  is,  shall  be  assigned  to  hear  and  determine  and  punidi  felo- 
nies and  trespasses  in  the  same  county. 

And  by  the  st.  84  Ed.  3.  1.  they  may  hear  and  determine,  at  the 
king's  suit,  all  manner  of  felonies  and  trespasses  in  the  same  county;  and 
writs  of  oyer  and  terminer  sliall  be  £:ranted,  &c. 

^  "^  And 
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And  by  the  st  17  R*  2.  10.  in  every  commission  of  the  peace  two  men 
of  law  shall  be  assigned,  to  make  deliverance  of  thieves  and  felons. 

But  by  the  st.  1 1^  2  Ph.  &  M.  13.  justices  of  peace  are  directed  to  cer- 
tify the  examinations  of  prisoners  for  manslaughter  or  felony,  and  tlie 
bailment  of  them,  to  the  next  gaol-delivery. 

Justices  of  peace  may  hear  and  determine  all  felonies  by  statutes,  which 
^cially  ffive  authority  thereof  to  justices  of  peace.     H.  P.  C.  167. 

And  all  felonies  made  by  statutes,  in  which  no  jurisdiction  is  given 
to  any  justiccj  or  court  in  particular,  nor  any  special  manner  of  trial 
{Prescribed. 

But  they  cannot  hear  felonies,  unless  there  be  a  clause  in  the  commisr 
sion  adaudiendum  et  terminandum.    H.  P.  C.  165. 

Yet,  by  force  of  that  clause,  they  cannot  hear  felonies  limited  by  sta- 
tute to  justices  of  oyer  and  terminer  ;  as  forgery  by  the  st.  5  £1. 14,  &c. 
H.  P.  C.  l«5.     R.  2  Rd.  96.  1. 25. 

And  in  regard  of  the  direction  above,  by  the  st.  1  8c2  P.&  M.  IS.  of 
Widing  the  examination  of  felons  to  the  next  gaol-delivery,  they  will  not 
in  discretion  determine  great  felonies.     H.  P.  C.  1()6. 

l%ey  cannot  proceed  upon  an  indictment  taken  beibre  the  ooroner. 
H.  P.  C.  166.  168. 

Or  before  justices  of  oyer  and  terminer,  or  ffaol-delivery.     Ibid. 

But  only  upon  an  indictment  before  themselves  or  tlieir  predecessors. 
H.  P.  C.  166.  168. 

Or  transmitted  to  them  from  the  sheriff's  turn,  by  the  st.  I  Ed.  4.  2^ 
Ibid. 

Justices  of  peace  have  no  authority  to  hear  and  determine  felony 
against  the  st.  3  H.  7.  18.  whereby  the  steward,  treasurery  and  comp- 
troller of  tho  king's  household,  or  one  of  them,  may  inquire  by  twelve 
of  the  check-roll,  if  a  sworn  servant  admitted  into  the  check-roU  of  the 
household  have  conspired  the  death  of  the  king,  or  a  lord  of  the  realm, 
or  the  king's  council,  the  steward,  treasurer,  or  comptroller  of  the  hoosar 
hold :  and  on  such  inquisition  the  offender  shall  be  put  to  answer  before 
the  said  steward,  treasurer,  and  comptroller,  or  two  of  th^p,  who  may 
*hear  tmd  try  the  offender,  not  being  a  peer,  by  other  twelve  of  the 
household,  and  if  cotivict,  by  confesfiion  or  otherwise,  he  shall  suffer  as 
8  Won.     H.  P.  C.  167. 

Nor  felony  against  the  st.  8  H.  6.  12.  which  gives  justices  of  the  one 
bench  or  the  other  jurisdiction  of  such  felons,  who  steal  or  withdraw  any 
reeord  out  of  the  chancery,  exchequer,  the  one  bench  or  the  other, 
or  treasury,  whereby  any  judgment  is  reversed,  their  procurers  and 
abettors. 

And  this  statute  extends  to  those  who  raise  a  record.     H.  P.  C.  167. 

And  by  the  same  statute,  it  shall  be  tried  by  a  jury,  half  of  the  men  of 
any  of  the  same  courts,  and  half  of  other.     Vide  Dalt.  108. 

Nor  felony  against  the  st.  3S  H.  6*  1.  which  enacts^  that  if  a  servant 
who  emb^ales  his  master's  goods  after  his  death,  a|^av  not  m  B.  R. 
upon  proclamation  to  be  made  by  the  sheriff  two  market  days,  upqn  a 
writ  to  him  directed  at  the  suit  of  the  executor,  it  islelony :  for  B*  R. 
must  best  know  the  default  of  aj^pearance,  which  is  to  be  in  that  ooiirt, 
H.  P.  C.  167. 

Nor  murder,  homicide,  &c.  committed  within  the  king^s  house,  which 
Ijy  the  st  93  H.  8.  12.  shall  be  tried  befon;  the  lord  steward,  and  in  his 
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idMence  before  the  treasurer,  and  comptroller,  and  steward  of  the  mr* 
ahalsea,  or  two  of  them. 

Nor  felony  against  5  EI.  i4«  for  forging,  after  a  convictioo  for  thefint 
offence,  any  deed,  writing  sealed,  court  roll,  will,  of  intent  that  the 
estates  of  freehold  or  inheritance  or  interest  of  any  person  in  any  lands, 
freehold  or  copyhold,  may  be  molested  or  charged,  or  that  any  person 
may  claim  any  estate  or  interest  for  years  in  lanos,  not  copyhold,  or  any 
annuity  in  fee-simple,  fee-tail,  for  life,  or  years,  or  any  obligation,  bill 
obligatory,  or  acquittance;  or  for  consenting  to  such  foi^gery ;  or  using 
such  deed,  or  writing,  knowing  it  to  be  forged :  for  the  determination 
of  such  felony  is  given  to  justices  of  oyer  and  terminer  and  gaol-delivery. 
H.  P.  C.  167. 

Nor  felony,  where  the  stroke  is  in  one  county  and  the  death  in  another, 
or  accessory  in  one  county  to  a  felony  in  another;  for  by  the  st.  2  & 
3  Ed.  6. 24.  the  trial  of  it  is  given  to  justices  of  gaol-delivery  and  oyer 
and  terminer.    Ibid. 

Nor  felony  against  the  st.  27  'Ei.  2.  if  any  receive,  relieve,  ud,  &c  any 
Jesuit,  &c.  knowingly. 

Every  justice  of  peace  by  virtue  of  his  commission,  may  direct  hue  snd 
cry  to  be  made  upon  a  felony  committed.     Vide  Dalu  105.  169* 

May  apprehend  the  felon. 

Or  make  a  precept  to  the  sheriff,  bailiff,  constable,  &c.  to  make  search 
for  the  offender,  upon  a  felony  committed. 

Or  to  arrest  and  imprison  a  person  suspected  to  be  a  felon.  Dalt.  105. 

By  the  st  2  &  3  Ph.  &  M.  10.  a  justice  of  peace,  before  whom  aiqr 
shall  be  bi-ought  for  felony  or  suspicion  of  it,  shall  take  the  examination 
of  the  prisoner,  and  information  of  such  as  bring  him,  of  the  fact  and 
circumstances,  and  as  much  as  is  material  shall  put  in  writing  within  two 
days  afWr. 

^nd  by  the  st.  1  &  2  Ph.  &  M.  13.  so  shall  he  do  before  bailment,  if 
the  felon  be  bailable. 

When  bailable,  and  how  he  shall  be  bailed,  vide  in  Bail,  (F  1,  &G.— 
G  1.— K  1.) 

The  examination  of  the  prisoner  shall  be  vrithout  oath ;  of  the  wit- 
nesses, upon  oath.     Per  Ord.  Kelg,  2.     H.  P.  C.  262. 

And  the  son,  or  daughter,  may  be  examined  against  their  mother. 
Dalt.  541. 

But  not  a  wife  against  her  husband.    H.  P.  C.  263.   Vide  Dalt.  540. 

The  justice  shall  take  the  information  of  the  whole  trutby  though  it 
tends  to  the  acquittal  of  the  felon. 

By  the  St.  1  &  2  Ph.  &  M.  13.  and  2  &  3  Ph.  &  M.  10.  the  justice  of 
peace  is  fineable,  if  he  certify  not  such  examination,  and  infonnation, 
and  bail  by  him  taken,  to  the  next  gaol-delivery. 

Or,  if  it  be  petit  larceny,  it  may  to  certified  to  the  quarter-sessions. 

And  all  recognizances  and  bailments  taken  by  a  justice  of  peace  mast 
be  certified  the  first  day  of  the  next  sessions  ante  meridienu  Fer  Ord. 
Kelg,  1. 

By  the  st  2  &  3^  Ph.  &  M.  10.  the  justices  of  peace  may  bind  by  recog- 
nizance such  as  prove  any  thing  material,  to  appear  at  the  next  gaoi- 
delivery  for  the  county,  or  corporation ;  and  shall  there  certify  such 
reccmiizance,  on  pain  of  being  fined. 

If  any  refuse  to  give  evidence,  the  justice  may  commit  him.    Vide 

Daltlll. 

If 
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If  the  oflender,  being  upon  bail,  do  not  appear  at  the  next  sessions  the 
first  day,  or  if  the  prosecutor  do  not  appear  at  the  Old  Bailey  the  first 
day  of  die  sessions,  their  ddault  shall  be  recorded,  and  process  go 
thereupon.     Kelg,  2. 

If  the  ofience  be  not  bailable^  the  prisoner  by  mittimus  shall  be  awarded 
to  «u>l. 

By  the  St.  4  Ed.  S.  2.  justices  of  peace  shall  send  indictments  (not 
determined  before  themselves)  to  the  justices  of  gaol-delirery. 

But  if  the  party  indicted  does  not  appear  betbrc  the  justices  of  gaol- 
delivery,  the  justices  of  peace  cannot  proceed  afterwards:  for  the  indictr 
raent  is  not  before  them ;  and  the  justices  of  gaol-delivery  cannot  make 
process  returnable  before  the  justices  of  peace.    R.  2  Rol.  96. 1. 50. 

(B  4.)  For  preservation  of  the  peace. — By  restraint  of  those 

who  break  it. 

By  die  st  W.  U  3  Ed.  \.\.le  roy  voeiy  que  la  pees  de  seinte  eglisr^  et 
de  la  terre^  soit  hien  garde  et  maintenu  en  totUes  pointeSj  el  comune  droiture 
soitfait^  auxibien  as  poverez^  come  as  riches^  sanz  regard  de  nully. 

And  by  the  sL  1  Ed.  3.  16.  (which  first  ordained  justices  of  peaice) 
authority  was  only  given  to  them  to  keep  the  peace.  / 

And  uerefore,  every  justice  by  himself  may,  for  the  preservation  of  the 
peace,  do  all  that  a  private  man  or  constable  may  do. 

May  part>  and  restrain  the  assailants. 

[As  to  the  jurisdiction  of  justices  in  respect  to  insane  persons,  see 
39  &  40  Geo.  3.  c.  94.] 

(B  5.)  By  surety  of  the  peace,  and  good  behaviour. 

So  justices  of  peace  by  iheir  commission  have  authority  to  require 
eonpanctim  atU  divisim  surety  of  the  peace  and  good  behaviour.  Vide 
Forcible  Entry,  (D  18,  &c.) 

And  the  justice  may  demand  such  surety  by  parol,  if  the  party  be 
present.    Vide  Forcible  Entry,  (D  18.)    Vide  Dalt.  379.  387. 

Or  may  by  parol  command  an  officer,  or  his  servant,  to  arrest  him 
being  present  to  find  surety.    Ibid. 

Or  may  make  a  precept  in  writing  under  seal,  to  bring  any  before  a 
justice  to  nnd  surety.    Ibid. 

And  such  precept  may  be  directed  to  an  offic^^  or  other  indilferent 
person.    Lamb.  1. 2.  c.  2.     Dalt.  S87« 

It  must  contain  the  cause.    Ibid. 

For  the  form,  to  answer  such  things  as  shall  be  objected,  is  new  and 
bad.  Lamb.  1. 2.  c.  2.  But  a  warrant  was  made  in  this  form.  Per 
Poph.  3  Jac.  and  per  Ellesmere  Ld.  Chanc.  4  Jac.  Dalt  301.  (edit,  of 
1727,  574.)     Yet  said  to  be  bad.     2  Inst.  591. 

It  may  warn  the  party  himself  before  the  justice  who  granted  it.  Per 
Wray,  5  Co.  59. 

[(B  5.)  For  what  causes,  &c.  the  surety  of  the  peace  shall 

be  granted.] 

[When  a  person  has  just  cause  to  fear,  that  another  burn  his  house, 
or  do  him  a  corporal  hurt,  or  that  he  will  procure  others  to  do  him 
such  mischief  he  may  demand  the  surety  of  the  peace  against  such 
{lerson.     1  Hawk.  127.] 
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[So^  aoeording  to  the  better  opinion,  if  be  be  threatened  to  be  impri^ 
soned.    Id.  ibid.] 

[But  the  peace  shall  not  be  mnted  to  a  man,  merely  becaoae  he  is  at 
yariance  or  at  suit  with  his  neighbour.     Dalt.  c.  1 1 6.] 

[Nor  because  he  is  afraid  uiat  the  person  agauist  whom  he  prays  it, 
will  do  harm  to  his  servants  or  cattle.     Lamb.  83.] 

[Nor,  for  a  battery  or  trespass  that  is  pa^t,  or  any  breech  of  the  peace 
that  is  past.     Dalt.  ell.] 

[Facts  must  be  allied  in  articles  of  the  peace  sufficient  to  warrant 
the  apprehension  of  danger.     15  East,  172.] 

[Affidavits  in  answer  to  articles  of  the  peace,  denying  the  facts,  are 
inad  missible.     1 3  Elast,  171.] 

[Bail  on  articles  of  the  peace  is  not  by  way  of  punishment,  but  as  a 
security  for  good  behaviour.     1 T.  R.  700.] 

[The  term  during  which  security  for  the  peace  shall  be  ^ven,  is  en- 
tirely in  the  discretion  of  the  court.  After  it  has  been  given,  the  court 
may  shorten  the  period  if  they  see  occasion.  But  it  seems,,  tliat  without 
fresh  facts  they  cannot  enlarge  it,  or  require  a  renewal  of  the  security 
after  it  ha^  run  out.     1  T.  R.  696.] 

(B  6.)  Recognizance  for  the  peace,   how  discharged. — 

By  release. 

If  a  recognizance  for  the  peace  be  taken  by  a  justice,  upon  his  dis- 
cretion without  complaint,  the  justice  alone  may  release  it. 

If  taken  upon  complaint  of  another,  he  may  release  it,  if  the  rekase  be 
certified  to  the  next  sessions,  and  recorded  there. 

Though  it  be  to  keep  the  peace  against  him  and  all  people.  Cont. 
21  Ed.  4.  40.  b.  .      '  ^ 

And  such  release  may  be  before  the  justice  who  takes  the  recogni- 
zance, or  another  justice. 

And  shall  be  sent  with  the  recognizanee  to  the  sessions ;  for  the  re- 
cognizance may  be  forfeited  before  the  release,  and  therefore  shall  not 
be  cancelled. 

But  the  king  cannot  release  or  discharge  a  re^ogniaance,  befiMre  it  be 
forfeited.    D.  2 1  £d.  i«  40.  b.    2  VenU  ISK 

Nor  the  party  after  the  forfeiture.     21  Ed.  4.  40..  b. 

But  the  kins  after  forfeiture  may  release.     2  Vent.  191- 

Vide  post,  (B  8.) 

(B  7.)  By  death. 

A  recognisance  of  the  peace  will  be  discharged  by  the  death  or  denise 
of  the  king ;  for  it  was  to  ke^  Ihe  peace  of  the  present  king.  1  H.  7*  i« 
Dalt.  398. 

Or  by  the  death  of  him  thaA  reqiUred  it.    Dalt*  $9S. 

Or  by  the  death  of  the  recognisor.     Ibid. 

But  if  it  was  forfeited  before,  it  is  not  discharged ;  and  therefore  it 
is  safe  for  the  justice  to  send  it  to  the  next  sessions.     Ibid. 

It  is  not  discharged  by  the  death  of  the  sureties ;  for  the  executois 
are  bound.     Ibid. 

If)  afber  the  death  of  the  cogniaor)  his  recc^iaaooe  be  estreated  in  tiie 

c:{chequer>  it  shall  be  discharged  upon  plea.     R.  Sav.  5S. 

So  upon  motion. 
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How  a  recogaizance  fi)r  the  pence  may  be  forfeited  or  si^)erseded>  ride 
Forcible  Eatrj,  (D  26. 28.) 

(B  8.)  Recognizance  for  good  behaviour,  how  forfeited,  &c» 

vide.  Forcible  Entry,  (D  27-) 

A  reoognizanoe  for  good  behavioar  will  be  forfeited  by  any  act,  which 
ia  a  forfeiture  of  recognizance  for  the  peace.  Vide  Forcible  Entry, 
(D  27.) 

Or  by  an  act>  which  is  a  reason  for  requiring  surety  for  the  good 
behaviour* 

As  for  being  drank.     Dalt.  415. 

So  for  an  escape  from  a  constable  after  an  arrest  upon  suspicion  of  a 
crime.     R«  2  lieo.  166. 

If  he  go  in  company  with  riotous  mafe&ctors.     Cro.  El.  86. 

Or  go  with  weapons  in  an  hostile  manner.     Ibid. 

If  he  threaten  another  to  beat  him,  or  fight  with  him.  Ibid« 
4  Inst.  181. 

If  he  take  the  goods  of  another,  though  it  be  not  with  violence.  Per 
Wray,  Cro.  EI.  86. 

But  it  ia  not  forfeited,  if  the  party  say  to  one»  not  an  officer,  or  not  in 
the  execution  of  his  office,  you  are  a  quarrelsome  fellow,  or  scurvy  knave. 
(Vide  2  Rol.  228.)    Dalt.  41 5. 

Or  to  a  merclumt,  you  are  a  bankrupt.    Dalt.  415. 

Or  to  a  man^yott  are  a  liar^  drunkard,  &c.  R.  4  Inst  181.  for  though 
they  are  provocations^  they  do  not  tend  immediately  to  the  breach  of  the 
peace.     R.  ibidem.     Dub.  Chk  EL  86.     Per  three  J.    Moore,  249. 

Or  if  the  party  commit  a  trespass  ^^ua^^  clausum/regkf  though  it  be 
intended  vi  et  armis  et  conira  pacem,  where  it  is  only  in  reputation  of 
law.    R.  4  Inst.  181.     Cro.  EL  86. 

Or  trespass  to  the  goods  and  chattels^  and  not  to  the  person  of  a  man^ 
4  Inst.  181. 

A  recognizance  for  good  behaviour,  as  well  as  for  the  peace,  may  be 
x^ttaatd.    Vide  Dalt  415. 

Or  superseded^  or  removed  by  certiot^ari.    Ibid. 

If  the  party  refoses  surety  he  riiall  be  committed. 

But  if  the  party  committed  bring  an  fuAeas  corjmSf  the  return  must 
skew  for  what  cause  the  sureties  were  required,  and  in  what  sum,  and 
all  m  certain.     R.  2  Vent.  28. 

[Estreats  ought  not  to  be  made  on  proof  by  witnesses  of  misbehaviour 
oot  of  court ;  but-far  non^af^searanee  they  ought,  for  the  breach  appears 
by  act  of  court.     Parker,  54.] 

If  a  recognicance  for  the  peace,  or  good  behaviour  be  broken,  there 
shall  be  a  scire  facias  upon  it.    4  Inst.  181. 

And  the  pai^  cannot  be  indicted  for  a  breach  before  a  scire  facias^ 
R.  1  Rol.  900. 1. 10.     R.  Ray.  196. 

Vide  IbraiUe  Entry,  (D  16,  &c) 

(B  9.)  By  suppression  of  riots,  &c. 

So  by  the  st.  84  Ed.  8. 1.  justices  of  peace  shall  have  power  to  restrain 
all  evil  doers,  rioters,  and  other  barretors,  and  to  arrest,  pursue,  and 
punish  tbem  according  to  law.     Vide  Forcible  Entry,  (U  8,  &c.) 

By  the  st.  IS  Hen.  4.  7.  if  any  riot  be  made,  the  justices  or  two  of 

them. 
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them^  with  the  sherifl^  or  under-sheriff,  and  posse  comiiaius,  if  need  be» 
shall  arrest  them^  and  record  what  they  find  done  in  their  presence,  by 
which  record  the  offenders  shall  be  convicted  as  in  forcible  entiy :  bot 
if  the  offenders  be  departed  before  th^ justices  oome^  they  shall  inooire 
of  such  riot  within  a  month,  and  hear  and  determine  it.  And  if  the 
truth  cannot  be  so  found,  they  shall  certify  the  king  and  coundl  in  a 
month,  on  which  certificate,  being  of  the  force  of  a  presentment,  the 
offenders  shall  be  put  to  answer ;  and  if  they  traverse  it»  it  shall  be  sent 
into  B.  R.,  and  if  convicted  they  shall  be  punished  at  the  discietion  of 
the  king  and  council.  If  they  reiuse  to  appear  at  the  first  precept,  then 
shall  go  a  capias,  then  a  proclamati<xi  in  the  county  to  appear  in  three 
weeks,  and  on  de6Etult,  at  the  return  of  the  proclamation  they  shall  be 
convicted.  And  the  next  justice  of  peace,  or  sheriff,  or  judse  of  assise^ 
not  doing  execution  of  this  statute  in  case  of  a  riot,  &c.  in  their  pres^ice, 
shall  as  oft  forfeit  100/. — Confirmed  by  the  st.  19  Hen.  7.  19. 

By  the  st  2  H.  5.  8.  a  writ.shall  go  to  the  justices^  to  put  thelbnner 
statute  in  execution ;  but  if  they  neglect  it,  a  commission  shall  go  to 
inquire  of  such  riots,  and  of  the  de&ult  of  the  justices,  and  that  though 
no  writ  came  to  them.  But  they  shall  execute  it  at  the  king's  diarge  to 
be  allowed  by  the  sheriff.  And  these  statutes  shall  hold  place  in  cities 
and  boroughs,  which  have  justices  of  peace. 

By  the  st  2  H.  5. 9.  (confirmed  and  made  perpetual  by  the  st  8  H.  6. 
14.),  on  complaint  that  felons  or  rioters  are  fled,  witnessed  under  the 
seal  of  two  justices  of  peace,  and  the  sherifi^  that  the  common  fame  runs 
of  such  riots,  the  chancellor  shall  send  out  a  capias^  and  a  writ  of  pro- 
clamation, and  if  not  then  taken,  they  shall  be  attaint. 

By  the  st  19  H.  7«  13.  on  inquiry  of  riots,  the  sheriff  shall  return 
twenty-four  jurors  of  20s.  freehold,  or  26^ •  Sd.  copyhold,  or  both^  and 
20s.  issue  the  first  day,  40^.  the  second  day,  on  pain  of  20^  and  if  the 
riot  be  not  found  by  reason  of  maintenance  or  embracery  the  justices 
shall  certify  such  maintainors  or  embracers,  together  wiUi  the  riot,  cm 
p»n  of  20/*  and  they  shall  forfeit  202. 

[By  st  1  6.  2.  c.  5*  every  justice,  sheriff,  under-sheriff  and  mayor, 
shall,  on  notice  or  knowledge  of  any  unlawful,  riotous,  and  tumultuous 
assemblv  of  persons,  to  the  number  of  twelve  or  more,  together  with  sodi 
help  as  he  shall  command,  resort  to  the  place^  on  which  he  shallyaoioD^ 
the  rioters,  or  as  near  to  them  as  he  can  safely  come,  with  a  loud  voice 
command,  or  cause  to  be  commanded,  silence  while  prodamaticHi  b 
making,  and  after  that  shall  openly,  with  a  loud  voice,  make  or  cause  to 
be  made  proclamation^  in  words  to  the  efiect  prescribed  by  the  act; 
quod  vide.'] 

[Persons  present,  aiding  and  abetting,  are  principals  in  the  second  de* 
gree,  and  are  within  the  not  act    4  Burr.  2073.] 

i If  six  are  indicted  for  a  riot,  two  die  before  trial,  two  are  acquitted, 
two  are  found  guilty,  the  jud^ent  shall  not  be  arrested;  for  tne  jury 
having  found  two  to  be  guilty  of  a  riot,  the  court  will  intend  that  it  must 
have  oeen  together  with  those  two  who  died,  who  have  never  been  tried, 
as  otherwise  it  could  not  be  a  riot.  3  Burr.  1262.  1  Blk.  291.  350.] 
What  is  a  riot,  &c.  and  how  suppressed  upon  view,  vide  in  Forcible 
Entry,  (D  8,  &c.  14.) 

(B  10.)  Upoa 
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(B  10.)  Upon  inquisition. 

If  the  rioters  are  departed,  an  inquisition  may  be  made  within  a  month. 
Dalt.  299. 

If  other  justices  take  the  inquisition,  it  is  sufficient.    Ibid. 

And  if  it  be  within  a  calendar  month.     1  Sid.  186. 

Or  if  it  be  after  the  month  it  is  good,  but  the  justices  are  fineable ; 
for  the  justices  by  their  commission  may  inquire.    Qu.  Vide  DaiU  299» 

Or  if  the  jury  be  charged  within  a  month,  though  they  make  their 
presentment  afterwards.     Ibid. 

Justices  of  peace  may  inquire^  though  none  of  them  be  of  the  quorum. 
Ibid.     R.  2  Leo.  184. 

After  inquisition  taken  the  justices  may  isisue  process  for  the  party. 
Dalt.  300. 

They  may  hear  and  determine^  and  thereupon  fine  and  imprison. 
Ibid. 

And  upon  payment  or  surety  for  it,  may  deliver.     Ibid. 

But  such  inquisiticm  is  traversable.     Ibid. 

And  if  it  be  traversed,  it  shall  be  sent  to  B.  R.  or  the  quarter-sessions. 
Ibid. 

Whedier  it  may  be  taken,  except  at  the  quarter-sessions.  Dub» 
1  Sid.  186. 

The  sheriff  need  not  join  in  taking  the  inquisition.     Dalt  SOO. 

A  certificate  to  the  council  of  B.  R.  ought  to  be  made^  if  upon 
the  inquisition,  the  riot,  by  maintenancy  or  embracery,  be  concealed* 
Dalt  SOI. 

If  the  jury  find  ten  guilty^  the  justices  may  certify  twenty  to  be  rioters. 
Dalt  302. 

And  the  certificate  may  supply  any  thing  material  omitted  in  the  in- 
quisition.    Ibid. 

But  if  any  justice  dies  within  a  month  after  inquiry,  the  certificate 
cannot  be  made.     Ibid. 

By  the  st  5  R.  2.  7.  15  R.  2. 2.  and  8  H.  6.  9.  justices  of  peace  may 
give  redress  upon  a  forcible  entry  or  detainer.  Vide  Forcible  Entry, 
(A  1,  8cc— B  1,  2.— D  1,  &c.) 

(B  11.)  By  punishment  of  trespasses. 

By  the  st  18  Ed.  S.  2.  and  34  Ed.  3.  1.  justices  of  peace  may  hear 
and  determine  at  the  king's  suit  all  manner  of  trespasses  in  the  same 
county. 

[By  st  15  G.  2.  c.  33.  s.  6-  any  person  taking  the  rush  or  shrub  called 
Starr  or  bent,  on  the  north-wesfr  coast  of  England^  convicted  before  one 
justice,  forfeit^  205*  and  for  the  second  ofience  to  sufier  a  year's  impri* 
sonment,  whipping  and  hard  labour.] 

[S.  7.  Any  person  having  it,  within  five  miles  of  i^ch  places,  shall 
'  be  deemed  the  puller  of  it,  and  forfeit  205.] 

(B  12.)  By  seizure  of  arms,  &c. 

The  statutes  which  concern  arms  are  pro  bono  pacts. 

By  the  st.  North.  2  Ed.  3.  3.  none,  except  the  king's  servants  in  his 
presence,  his  ministers  in  executing  office,  or  assistants,  or  on  hue  and 
cry,  shidl  come  before  the  king's  justices  or  ministers  during  their  office 
with  force,  nor  bring  force  in  an  affiray  of  the  peace,nor  go  or  ride  armed, 

&c. 
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&C.  on  pain  to  forfeit  their  armoort  and  their  bodies  to  prison  at  the 
kin^s  pleasure.     Conf.  by  the  sU  7  R.  2.  13.  and  20  R.  8,  1. 

The  justice  may  command  the  ofienders  upon  view,  or  complaint^  to 
find  surety  foi'  the  peace. 

Or  shall  go  to  the  place  where  the  force  is,  and  make  a  record  of  it} 
and  afterwards  may  commit  the  offenders,  and  seize  and  appraise  the 
arms  found  with  them,  and  the  record  shall  be  estreated  in  the  exchequer, 
that  the  king  be  answered  for  the  arms,  or  the  value.     Dalt.  130. 

If  the  force  be  in  a  house,  he  may  enter  and  search  there«     Ibid. 

The  justice  may  fine  the  offenders  committed,  and  the  record  of  it 
shall  be  certified  to  the  next  general  sessions,  as  in  forcible  entry.  Ibid. 

Or  in  B.  R.  or  the  justices  of  gaol-delivery.     Ibid. 

Or,  upon  payment  of  the  fine  or  surety  for  it,  the  justice  may  deliver 
them.     Ibid. 

So  there  may  be  an  Information  against  any  one  for  going  or  riding  in 
arms  to  the  terror  of  people.     3  Mod.  117- 

Upon  such  force  there  may  be  a  writ  upon  the  st.  North,  directed  to 
the  sheriff  or  the  justice,  commanding  him  tliat  he  make  proclama- 
tion ne  quis  armatus  contra  pacem  et  staitUum  accedaty  &c.  And  all 
oSenders  after  proclamation  commit  to  prison^  and  cause  their  arms  to 
be  seized  and  appraised.    F.  N.  B.  249.  F. 

After  proclamation  the  justice  may  enter  himself,  or  by  inquisition, 
make  search  for  arms.     Dalt.  ]  29. 

But  if  the  offenders  upon  proclamation  depart,  lie  cannot  commit 
them,  or  seize  their  arms.     Ibtd. 

The  justice  must  pursue  tlie  writ  and  make  return  of  it.    lUd. 

[See  the  39  G.  3.  c.  79.  suppressing  certain  societies  as  unlawful 
assemblies.] 

[See  the  39  G.  3.  c.  79.  for  the  suppression  of  seditious  publications.] 

(B  Id.)  For  restraint  of  offences  against  religion.-^ Witchcraft- 

Justices  of  peace  have  conusance  of  several  ofiences  against  religion, 
to  the  common  annoyance  of  the  country^  to  the  prejudice  of  trade,  or 
deceit  of  the  people.     Vide  Justices,  (S  13.) 

By  tiieir  commission  justices  of  peace^may  inquire  devene/iciis,  incan- 
tationibus,  sortilegiis,  artt  magica^ 

By  the  st.  1  Jac.  12.  (repealed  by  the  st.  9  G.  2.  5.)  if  any  shall  take 
upon  him  by  withcraft,  inchantment,  charm,  or  sorcery,  to  tell  where 
treasure  may  be  found  in  the  earth,  or  lost  goods  found ;  or  to  the  intent 
to  provoke  to  unlawful  lovci  or  whereby  cattle  or  goods  shall  be  de- 
stroyed or  impaired,  or  to  hurt  any  person  in  his  body^  though  the  same 
be  not  efiected>  he  shall  for  the  first  olBfence  be  imprisoned  for  a  year, 
without  biul,  and  once  a  auarter  stand  six  hours  in  the  pilloiy  in  a  mar- 
ket town  on  a  market  or  fair  day,  and  there  openly  confess  his  oflfence.— 
And  the  second  offence  is  felony.    Vide  Justices,  (S  IS.) 

(B  14.)  Popery.— Mass, 

So  justices  of  peace  have  jurisdiction  by  the  st  23  El.  1.  to  inquire 

(within  a  year  and  a  day  after  committing)  of  any  offence  against  1  El.  1* 

5  £!•  K   13  El*  2.  and  23  £1.  K  touching  her  majesty's  government  in 

couses  ecclesiastical,  or  other  matters  touching  the  service  of  God, 

coming  to  churcli,  or  establishment  of  true  relimon. 

By  the  st.  1  Ei.  2.  alt  ministers  shall  use  the  book  of  common  prayer; 

sod 
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and  if  any  manner  of  parson,  vicar,  or  other  whatsoever  minister  refuse 
so  to  do,  or  use  any  other  rite,  oeremooy,  &c.  he  shall  forf^t  one  year'^ 
profit  of  his  spiritual  benefices,  and  be  impriscmed  for  six  months;  and 
if  any  person  speak  in  derogation  of  the  book  of  common  prayer,  or 
procure  any  parson,  vicar,  or  other  minister  to  sing  or  say  any  common 
or  open  prayer,  or  to  administer  the  sacrament,  otnKerwise  than  as  in  the 
book  of  common  prayer,  he  shall  forfeit  one  hundred  marks,  whidi  if  he 
do.  not  pay  within  six  weeks  after  conviction>  he  shall  instead  of  thesakl 
sum  suffer  imprisonment  for  six  months* 

By  the  st.  23  £L  1  •  he  who  says  mass  forfeits  two  hundred  marks  and 
ayeai^s  iizq)risoDment;  he  who  hears  it  one  hundred  marks  and  like 
imprisonment.  But  by  the  st*  ^  Ed.  6.  die  conviction  shall  be  in  B.  R. 
or  the  assises,  and  not  elsewhere^ 

By  die  at.  11  &  1^  W.  3.  4»  if  popish  bishop,  priest,  8cc.  say  mass,  or 
exercise  any  part  of  his  function^  or  any  papist  teach  school,  educate,  or 
board  youtti,  he  shall  suffer  perpetual  imprisonment.  Repealed  by  %XL 
18  G.  3.  c.  60.    [Vide  post,  (B  18.)] 

Every  one  who  chants  mass,  though  not  a  parson,  will  be  within  the 
St.  1  El.  2.     R.  Dy.  908. 

If  upon  the  st  1  El.  2.  there  be  judgment,  that  be  forfeit  100  marks, 
and  if  be  does  not  pay  it  within  six  we^s  quod  imprisoueiur^  and  the  fine 
is  estreated,  and  he  afterwanls  dies  within  the  six  weeks,  the  fine  shall 
be  levied  against  the  executor.  Dub.  Dy.  203.  23 1 .  b.  But  Dy •  23 1 .  b. 
in  marg.  semb*  ace* 

As  to  contempt  of  the  sacrament,  common  prayerj  or  any  religious 
service^  vide  Sacraments  (£--^F).— Temps,  (B3«) 


(B  15.)  Other  superstition^ 

By  the  st.  3  8t  4  Ed.  6.10.  any,  having  missals,  &c.  or  books  or  images^ 
&c.  heretofore  used  in  churches,  ^all  derace,or  deliver  them  to  the  mayor, 
&c.  or  churchwarden,  to  be  in  three  months  delivered  to  the  ordinary 
to  be  destroyed,  on  pain  of  10s.  for  eveiy  book,  for  the  first  ofience,  4/. 
for  the  second,  imprisonment  at  the  king^s  will  for  the  third.  And  the 
mayor,  &c.  not  delivering  &c.  forfeits  40/.  and  the  bishop  not  destroying^ 
40/.  which  ofiences  justices  of  peace  may  detenxune. 

By  the  st.  3  Jac.  5.  none  shall  import,  print,  sell,  or  buy  any  popish 
books  on  pain  of  405.  per  book,  a  tnird  part  to  the  kins,  a  third  to  the 
poor,  and  a  third  to  the  informer :  and  two  justices  of  the  peace^  or  the 
mayor,  &c.  where  the  liberty  is,  may  search  houses  or  lodgings  of  a  popish 
recusant  convict,  or  whose  wife  is  such,  for  popish  books  and  relicts^  and 
may  deface  or  bum  them ;  but  if  valuable,  they  shall  be  defaced  at  the 
quarter  sessions^  and  returned  to  the  owner. 

(B  16.)  Conventicle. 

By  the  St.  35  El.  1.  (declared  to  be  in  force  by  the  st.  16  Car.  %  4.) 
if  a  subject,  above  sixteen,  who  hath  without  cause  absented  a  month 
from  divine  service,  persuade  anv  to  be  present  at  a  conventicle,  &c.  or 
be  present^  &c  he  shall  be  imprisoned  without  bail,  till  he  conform  and 
maxe  submission  pursuant  to  that  act;  and  if  he  conform  not  in  three 
months,  on  the  request  of  a  justice  of  peace,  Sec  shall  at  the  assises  or 
quarter  sessions  abjure,  which  abjuration  the  justice  of  peace  shall  record^ 
and  certify  to  the  assises. 

By 
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By  the  st.  22  Car.  2.  1.  if  a  subject,  of  the  age  of  sixteen  or  upwards^ 
be  present  at  a  conventicle,  &c.  where  five  or  more  besides  the  hooiehold 
are  assembled,  any  justice  of  peace  or  chirftaagisi^/ite  of  a  corporation 
on  confession,  oath  of  two  witnesses^  or  notoriety  of  the  fact,  may  record 
the  offence  and  impose  St.  on  every  ofiender,  and  certify  the  record) 
which  is  a  full  conviction,  to  the  quarter  sessions^  and  may  set  1  Of.  for 
the  second  offence;  to  be  levied  by  dbtress  and  sale,  &c.  and  if  a  feme- 
covert,  dn  the  goods  of  her  husband ;  if  poor,  on  the  goods  of  any  present, 
so  that  no  one  pay  above  10/.  one-third  to  die  kins,  which  shall  be  deli- 
vered by  the  justice  of  peace  into  the  quarter  sessions,  and  there  to  the 
sheriff,  and  a  memorial  of  payment  recorded,  and  certified  into  the  ex- 
chequer; a  third  to  the  poor;  and  a  third  to  the  informer  and  to  such 
as  the  justice  thinks  active  in  diie  discovery. 

,  Provided  any  charged  above  10«.  may  ^peal  in  writing  to  the  quarter 
sessions,  and  give  a  recognizance  to  prosecute  with  eroct,  where  the 
justice  shall  certify  such  conviction,  and  the  evidence  on  which  it  past, 
and  the  recognizance ;  and  the  appellant,  if  determined  against  him, 
shall  pay  treble  costs. 

He  who  preaches  in  a  conventicle,  8cc.  or  sufiers  it  in  his  house,  for- 
feits 20/.  to  be  levied  by  distress  and  sale,  &c.  or  if  unknown,  fled,  or 
insolvent,  on  the  goods  of  any  present,  so  that  none  pay  above  lOl.  And 
the  justice  of  peace,  &c.  on  denial  of  entry,  may  break  the  house,  &c 
provided  every  offence  be  prosecuted  vrithin  three  months. 

But  by  the  stat.  1  W.  &  M.  18.  the  st  35  £1.  or  22  Car.  2.  shall 
not  extend  to  any  present  at,  or  preacher  in  any  congr^ation,  &c.  with 
doors  open,  certified  to  the  bishop  of  the  diocese,  archdeacon^  or  quarter 
sessions,  and  registered  in  their  courts,  who  shall  take  the  oaths  of  alle- 
giance and  supremacy,  or  declaration  of  fidelity,  and  subscribe  the  decla- 
ration in  the  st.  SO  Car.  2.  And  if  the  preacher  ^prove  and  subscribe 
the  thirty-nine  articles,  except  S4th,  S5th,  S6thi  and  part  of  the  SOth 
and  27th,  at  the  quarter  sessions. 

Yet  he  will  be  liable  to  the  former  statutes,  unless  he  be  qualified  as 
tlie  statute  requires.     R.  Sal.  572. 

[By  the  18th  section  of  this  act  disturbers  of  places  of  worship  shall, 
upon  conviction,  pay  a  penally  of  20/.] 

[Upon  conviction  of  severiu  defendants  of  such  offence,  each  is  liable 
to  the  whole  penal^.  ^  5  T.  R.  542.] 

And  a  licence  in  one  county  does  not  give  a  liberty  in'  another. 
Sal.  572.  6  Mod.  228.  But  this  is  altered  by  the  st  10  Ann. 
Sal.  572. 

An  action  qui  tamy  &c.  lies  agiunst  a  justice  of  peace,  if  he  refuse  to 
examine  upon  complaint ;  though  he  is  not  bound  to  convict.     Skio.  60. 

[See  the  st.  19  6.  3.  c.  44.] 

fThe  trustees  of  a  chapel  of  dissenters,  which,  for  want  of  a  pastor, 

had  been  without  a  congregation,  engaged  with  a  new  pastor  for  a  year 

at  a  salarv;  he  gave  notice  in  the  papers  of  opening  the  chapel,  and  oo 

the  first  day  of  opening  gave  notice  to  the  congregation  there  that  tbey 

should  proceed  to  an  election  of  a  pastor  after  divine  service  that  day, 

and  accordingly  took  votes.     Upon  being  dispossessed  by  the  trustees 

after  the  year,  he  applied  for  a  mandamus  to  be  restored,  alleffng  that 

he  was  elected  by  the  congregation  for  life.    Refused,  because,  supposing 

there  was  a  competent  body  to  elect,  there  was  not  sufficient  notice  given 

of  the  election.     2  Smith,  20.1 

[It 
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{-It  is  not  essential  to  the  ^*  pretending  to  holy  orders''  within  the  8th 
sect,  of  the  toleration  act,  1  W.  &  M.  c.  18.  that  the  party  should  be  the 
teacher  or  preadier  of  a  separate  congr^ation  of  protestant  dissenters. 
15  East,  577.] 

[A  rule  of  sessions^  and  therefore  a  requisition  in  pursuance  of  it,  that 
a  party  applying  under  the  toleration  act,  to  quali^  himself  as  teacher 
of  a  distinct  congregation  of  protestant  dissenters,  shall  produce  a  certi- 
ficate from  two  ot*  his  congregation  authenticating  such  his  appointment, 
is  illegal.     1 5  East,  590.] 

(B  170  Recusant  convict. 

By  the  st.  35  El.  2.  and  3  Jac.  5.  a  popish  recusant  convict  for  not 
repairing  to  church,  shall  in  fort^  days  repair  to  the  dwelling  of  himself, 
or  parents,  or  birth  (unless  stayed  by  onler  of  the  kipg  or  six  of  the 
privy  council,  uckness,  or  imprisonment,  or  be  out  of  the  realm,  and 
then  in  twenty  davs  after  the  impediment  removed),  and  not  remove 
above  five  miles  thence,  without  licence  in  writing  fi'om  the  king,  three 
of  the  privy  council,  or  four  justices  of  the  peace  with  the  assent  of  the 
bishop,  lieutenant,  or  deputy  lieutenant,  or  obliged  by  process,  &c.  on 
pain  of  losing  all  his  goods,  and  freehold  lands  to  tne  king,  and  copyhold 
to  the  lord  of  the  manor,  unless  recusant,  and  then  to  the  king,  during 
Kfe,  but  shall  certify  his  name  to  the  minister  or  constable^  and  he  to 
the  quarter  sessions. 

By  the  st.  8  Jac.  5.  if  any  popish  recusant  convict  come  into  court 
where  the  king  or  his  heir  apparent  is,  he  forfeits  100/.  a  moiety  to  the 
king,  a  moiety  to  the  prosecutor. 

He  shall  in  ten  days  after  conviction  depart  from  London  and  ten 
miles  distance,  unless  he  be  a  tradesman,  or  have  a  constant  dwelling 
there,  on  like  pain  of  100/.  moiety,  &c. 

He  shall  not  practice  common  or  civil  law,  as  a  counsellor,  attomqr, 
solicitor,  advocate,  proctor;  norphysicki  or  be  an  apothecary,  judge, 
steward,  register,  town-clerk,  or  officer  of  any  court ;  or  be  officer  in 
any  troop,  ship,  or  fort,  on  like  pain  of  100/. 

A  popish  recusant  convict,  or  if  his  wife  be  convict,  unless  he,  his 
children  and  servants  hear  divine  service,  and  being  of  meet  age  receive 
the  sacrament,  &c.  shall  be  disabled  to  exercise  any  office  or  charge  in 
the  commonwealth  by  himself  or  deputy. 

A  popish  recusant  convict  shall  not  be  executor,  administrator,  or 
guardian  in  chivalry,  socage,  or  nurture:  nor,  by  the  st.  12  Car.  2.  24., 
guardian  by  devise- 
He  shall  be  as  excommunicate  and  disabled  to  sue  any  action,  but  fijr 
lands  not  seized  for  recusancy. 

If  married  otherwise  than  acconling  to  the  law  of  the  realm,  the  man 
shall  be  disabled  firom  being  tenant  by  the  curtesy,  or  if  his  wife  have  no 
estate  of  which  he  can  be  so,  shall  forfeit  100/.  the  woman  shall  lose  her 
dower,  jointure,  frankbank,  and  customary  share  of  her  husband's 
goods:  if  he  cause  his  child  to  be  baptised  otherwise,  he  forfeits  100/. 
one-third  to  the  king,  a  third  to  the  poor,  a  third  to  the  informer:  if 
bwried  otherwise^  his  executor  or  administrator  forfeits  20/.  to  the  king, 
poor,  and  informer. 

By  the  st.  23  El.  1.  20  El.  6.  and  3  Jac.  4.  a  popish  recusant  convict 
forfeits  20/.  per  month,  or  two  parts  of  his  lands  and  tenements  whereof 

he 
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he  is  seised,  or  tetded  to  his  use  or  in  tmst  fin*  him,  or  wherewidi  he  or 
his  family  is  relieved,  at  the  election  of  the  king. 

Bj  the  St.  S  Jac.  5.  a  feme-covert  being  a  popish  recusant  convict,  if 
her  husband  be  not,  forfeits  two  parts  of  her  jointure  and  dower,  sod 
cannot  be  executrix  or  administratrix  to  her  husband,  or  demand  any 
pordon  of  his  goods. 

By  the  st«  1  Jac*  4.  and  S  Jac*  5.  ft  person  who  sends  any  child  to  s 
seminaiy,  &c.  or  to  have  his  education  beyond  sea,  without  licence  from 
the  king  or  six  privy  council  (not  being  a  merchant,  fiictor,  &c.),  forfeits 
100/.  And  by  the  st.  8  Car.  2.  if  he  send  a  child,  &c  or  relief  to  sach 
child,  or  benevolence^  &c.  to  any  religious  house,  he  shall  be  disabled  to 
sue  or  be  committee  of  a  ward,  executor,  or  administrator,  or  to  take  a 
legacy,  or  gif)^  or  bear  any  office,  and  dudl  lose  all  his  goods,  and  all 
his  lands,  aanuides,  &c«  during  life. 

And  the  person  sent  shall  be  disabled  to  enjoy  or  take  by  descent, 
&c  any  lands,  goods,  &c.  ur  be  executor,  &c  unless  be  take 
Che  oaths  and  receive  toe  sacrament,  &c.  but  they  shall  go  to  the  next 
hdr,  not  recusant,  until  conibrmity,  who  shall  then  account  for  the 
profits,  &C. 

By  the  St.  S  Jac.  5.  and  1  W.  &  M.  26.  a  popish  recusant  convict,  and 
lie  refusing  lo  repeat  and  subscribe  the  declaration  in  the  staU  30  Car.  2. 
when  tendered  by  two  justices  of  peace,  or  to  appear  on  notice  by  war- 
rant under  the  hands  and  seals  of  two  justices  left  at  his  abode,  where* 
upon  his  name  shall  be  certified  and  recorded  at  the  quarter  sessions, 
shall  be  disabled  to  present  to  any  benefice,  free-school,  bosphal,  &c«  or 
any  in  trust  for  him>  or  to  finrant  the  next  avoidance,  until  at  quarter 
sessions  he  subscribe  the  dedaradon  and  tfdce  the  oatlis,  &c.  but  sscfa 
presentation,  &c.  shall  be  given  to  the  two  universities  of  Oxford  and 
Cambridge  respectively.  / 

But  if  the  conviction  be  pardoned*  he  shall  be  restorod  to  his  ability. 
R*  per  three  J.    S  Lev.  333. 

If  after  conviction  the  king  takes  the  advowson  as  part  of  his  two 
parts,  he  shall  present,  not  the  university.     Per  three  J.  Jon.  27* 

By  the  St  1 1  &;  12  W.  S.  4.  any  educated  in  popery,  who  after  eighteen 
years  of  age  doth  not  in  six  months  take  the  oatk^  &c.  and  subscribe 
the  declaration  SO  Car.  2.  shall  be  disabled  to  take  by  descent,  devise 
or  limitation,  any  lands,  &c.  for  himself  only,  but  his  next  of  kin,  bc^ng 
protestont,  shall  take  the  profits  during  hisiife^  or  till  he  take  the  oaths 
and  subscribe  the  dedaration,  &c  witrout  account  And  no  papist  shall 
be  able  to  purchase  in  his  own,  or  any  other's  name.  Repealed  by  st 
18  G.3.  c 60.     Vide  post,  (B  18.) 

By  the  st  3  Jac.  5.  the  armour,  8cc.  of  a  popish  recusant  convict  rfiall 
be  seifled  bv  warrant  of  four  justices  of  peace  at  the  quarter  sessions 
(except  such  as  the  juatiocs  think  necessary  for  security  of  his  hoase  or 
person),  and  kept  at  his  costs  where  the  justices  think  fit:  and  if  aoy 
refuae  to  shew  his  armour,  &c.  or  disturb  the  delivery,  he  shall  forfeit  the 
armour,  &c.  and  sufier  three  months  imprisonment,  without  baO. 

And  t^  the  st  1  W.  &  M.  15.  a  papist  refusing  the  oaths  and  deda- 

ration>  30  Car.  S.,  or  to  appear  on  notice  left  at  his  abode  by  ^^"^'^ 

from  two  justices  of  peace,  if  he  keep  any  arms,  &c.  more  than  allowed 

by  order  of  quarter  sessions  for  defence,  two  justices  may  authorize  any 

in  the  day-time  with  a  constable  to  search  for  and  seize  thenit  and  it* 

liver  them  at  the  quarter  sessions ;  and  may  commit  for  three  months 

without 
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without  bail  a  papist  not  discovering  arms,  or  hindering  the  search  or 
seizure,  who  shall  forfeit  the  arms,  &c.  and  treble  value  as  appraised  at 
quarter  sessions.     . 

And  a  concealer  of  arips  shall  be  committed  three  months  without 
bail,  and  forfeit  treble  value ;  and  a  discoverer  of  the  concealment  shall 
have  the  valde  of  the  arms,  &c.  to  be  assessed  by  the  justices  at  sessions, 
and  levied  by  distress  and  sale,  &c. 

And  no  papist  so  refusing,  &c.  shall  keep  an  horse  above  the  value 
of  5/.  which  two  justices  of  peace  by  warrant,  &c.  may  seize^  and  com- 
mit the  concealer  tor  three  months  without  bail,  who  forfeits  treble 
value. 

By  the  st<^l  W.  &  M.  8.  if  a  person  on  tlie  second  refusal  of  oaths  be 
bound  over  to  the  assises'*and  there  refuse  them,  and  likewise  refuse  to 
make  and  subscribe  the  declaration  30  Car.  2.  he  shall  be  taken  as  a 
popish  recusant  convict 

By  the  st.  1  W.  &  M.  9.  any,  justice  of  peace  shall  cause  a  reputed 
papist,  not  being  a  foreigner,  ui  London  or  ten  miles  compass,  to  be 
brought  before  him,  and  tender  the  declaration  30  Car.  2.,  who  refusing 
and  yet  continuing  in  London  or  Westminster,  or  ten  miles  distance, 
unless  a  tradesman,  or*hatIi  constant  dwelling  there,  and  certifies  his 
name  at  the  sessions,  shall  forfeit  as  a  popish  recusant  convict :  so  shall 
refusers,  whose  names  the  justices  shall  certify  into  B.  R.  or  the  next 
quarter  sessions,  if  they  do  not  take  and  subscribe  the  declaration  next 
term  or  quarter  sessions. 

It  is  to  be  obsenred,  in  general,  that  popish  recusants  are  liable  to  all  the  forfeitures 
and  disabilities,  and  other  inconveniences  to  which  other  recusants  are  liable ;  and  to 
many  others,  to  which  other  recusants  are  not  liable.    5  Bihrn,  643. 

A  recusant  is  any  person  who  refuses  to  go  to  church,  and  worship  God  after  the 
manner  of  the  church  of  England :  a  popish  recusant  is  a  papist  who  so  refuseth ;  and 
a'popbh  recusant  convict  is  a  papist  legally  convicted  thereof.    3  Bum,  643. 

There  were  several  statutes  made  against  recusants  in  Q.  Elizabeth's  reign,  and  the 
former  part  of  the  reign  of  K.  James  the  First,  the  force  of  which,  as  to  protestant 
dissenters,  is  taken  away  by  the  act  of  toleration ;  but  no  papist  or  popish  recusant 
thall  have  any  benefit  by  that  act.    3  Burn,  643. 

The  18  G.  3.  c.  60.  repeals  the  provisions  ofll&13W.  3.  c.4.  against  papists; 
providing  against  its  extending  to  any  persons  but  those  who,  within  six  months  after 
act  passed,  or  his  title  accrued,  or  coming  of  age,  or  after  disability  of  insanity,  impri- 
fonment,  or  absence  beyond  sea,  removed,  shall  take  the  oath  therein  presented. 

Which  oath  the  courts  at  Westminster,  or  the  general  or  quarter  sessions,  may  ad- 
minister;  of  which, a  register  shall  be  kept,  in  like  manner  as  for  the  oaths  required 
from  persons  qualifying  for  offices. 

Provided  that  nothing  herein  shall  extend  to  any  popish  bishop,  priest, Jesuit, 
or  schoolmaster,  who  shall  not  have  taken  and  subscribed  the  above  oath  before 
he  shall  have  been  apprehended,  or  any  prosecution  commenced  gainst  him. 

By  31  G.  3.  e.  32.  it  shall  be  lawful  for  persons  professing  the  Roman  catholic  reli- 
aion  to  appear  in  any  of  the  courts  at  Westminster,  or  at  the  general  quarter  sessions 
for  the  county,  cit^,  or  place  where  he  shall  reside,  and  there  in  open  court,  between 
the  hours  of  nine  m  the  morning  and  two  in  the  afternoon,  take,  make,  and  subscribe 
the  declaration  and  oath  therein  prescribed,  s.  1 . 

Which  said  declaration  and  oath  shall  be  subscribed  by  such  person;  and  the  proper 
officer  shall  make,  subscribe,  and  deliver  a  certificate  of  sucii  declaration  and  oath 
kaving  been  dulv  made  and  taken,  if  demanded,  for  which  be  shall  have  ^r^  which 
certificate  shall  be  competent  evidence,  unless  falsified,  s.  2. 

And  no  Roman  catholic,  who  shall  have  taken  and  subscribed  the  said  oath  as 
aforesaid,  shall  be  convicted  upon  any  of  the  acts  following,  viz.  l  Eliz.  c.  2.,  S3  EHz 
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c.  1.,  29  £liz.  c.  6.,  35 Elix.  ct.y  Ijac  1.  c.  4^  3 Jac  i.  c.4.,  8jac.  l.  c.  5.,  and  7 Jicl. 
c.  6.>  or  any  other  statute  or  law  of  this  realm,  or  in  ■  any  ecclesiastical  court;  lor  not 
resorting  to  church,  or  having  servants  who  shall  not  resort  to  church,  or  other  pbce 
of  common  prayer.  8.3. 

By  43  G.  3.  c.  50.  Roman  catholics  taking  and  subscribing  the  declaration  and  oath 
contained  in  31  G.  3.  c.  39.  shall  be  entitled  to  all  the  benefits  of  18  G.  5.  c.60.,to 
ev&ry  purpose  as  if  thev  had  taken  the  oath  thereby  prescribed. 

Ana  farther,  though  by  25  £liz.  c  2.,  27  £liz.  c.  2.,  35  Eliz.  c.  2.,  l  Jac.  1.  e.  4., 
3  Jac.l.  c.  5.,  3  Car.  1.  c.  2.,  25  Gar.  2.  c.  2.,  papists  are  made  subject  to  several 
punishments,  penalties,  and  disabilities;  bv  this  act,  no  person  who  shall  take  and 
subscribe  the  said  oath  in  manner  aforesaid, shall  be  prosecuted  or  convicted  for  bemg 
a  papist,  or  reputed  papist,  or  for  professing  or  being  educated  in  the  popish  religioD, 
or  for  hearing  or  laying.  mass,  or  for  being  a  priest  or  deacon,  or  entering  or  beloogiog 
to  any  ecclesiastical  order  or  community  of  the  church  of  Rome,  or  lor  being  present 
at  or  performing  or  observing  any  rite,  ceremon^r,  practice,  or  observance  of  the  popish 
religion,  or  maintaining  or  assisting  odien  therein,  s.  4. 

Provided  that  the  places  of  meeting  shaU  be  certified  to  the  sessions.  And  the 
minister's  name  shall  be  recorded  there,  s.  5. 

Provided  that  places  of  assembly  shall  not  be  locked,  s.  6. 

Penalties  are  denounced  against  disturbing  congregations,  or  misusing  priests,  s.  10. 

No  person  shall  be  summoned  to  take  the  oath  required  by  1  W.  &  M.  sess.  I.  c.8., 
or  the  declaration  reauired  by  25  Car.  2.  c.  2.  Nor  shall  the  1  W.  &  M.  sess.  i.  c.  9.^ 
for  removing  papists  from  London  and  Westminster,  extend  to  Roman  catholics  who 
shall  have  taken  and  subscribed  the  oath,  &c.  herein  appointed,  s.  18,  19. 

No  peer  who  shall  have  taken  and  subscribed  the  said  oath,  &c.  in  manner  afore- 
said, shall  be  liable  to  be  prosecuted  under  30  Car.  2.  st.  2.  c  5.  s.  5. 

By  43  G.  3.  C.30.  Roman  catholics  taking  the  oath  and  making  the  declaratioo  bf 
the  31  G.3.  c.  52.  prescribed,  shall  be  entitled  to  all  the  benefits  given  by  the  18G.3. 
c.  60.,  as  fully  as  if  they  had  taken  the  oath  therein  prescribed. 

Bv  53  Geo.  3.  c.  128.  all  such  of  hu  majesty's  popish  or  Roman  catholic  sobiecfs  sf 
hold,  exercbe,  and  enjoy  any  civil  or  military  office  or  offices,  or  place  or  places  of 
trust  or  profit,  or  other  office  or  situation  whatsoever,  granted  to  them  or  any  of  them 
in  Ireland,  under  the  authority  of  33  Geo,  3.  of  the  parliament  of  Jreland,  and  who 
shall  have  duly  taken  the  oaths  and  declaration  required  by  the  said  act,  shall  not,  in 
respect  of  any  such  office,  place,  or  situation,  be  liable,  in  England,  Wales,  Berwick 
upon  Tweed,  or  in  his  majesty's  navy,  or  in  the  islands  of  Jersey  or  Guernsey,  to  aoy 
of  the  pains,  &c.  enacted  by  the  25  Car.  2.  c.  2.,  and  shall  also  be  wholly  exempt  from 
all  pains,  &c.  whatsoever,  in  the  said  several  places  last  mentioned,  for  not  making, 
taking,  and  subscribing  the  oaths  of  allegiance,  supremacy,  or  abjuration,  or  not  makiDg 
taking,  and  subscribine  the  declaration  reqiurecfto  be  taken  to  enable  any  person  to 
hold  and  enjoy  any  amce  or  place  of  trust  or  profit,  or  for  not  receiving  the  sacrament 
of  the  Lord  s  Supper  according  to  the  rites  and  ceremonies  of  the  church  of  Englsnd; 
Aoy  thing  contained  in  any  act  of  parliament  to  the  contrary  notwithstandine.    s.  1. 

And  if  any  of  his  said  majesty's  popbh  or  Roman  catholic  subjects,  having  duly  taken 
the  oaths  and  declaration  required  by  this  act,  shall  have  or  have  taken  in  Ireland  s 
commission  in  his  majesty  s  army,  and  shall  afterwards  take  a  hisher  conunii- 
sion  or  higher  coxnmissions  in  Great  Britain,  within  the  intent  and  meaning  of 
the  said  act;  or  if  anj^  person  having  enlbt^  as  a  private  in  any  r^gunent  in  Irebnd, 
or  being  a  non-commissioned  officer  in  such  r^men^  shall  afiterwards  take  or  haw 
taken  a  commission  in  the  said  or  any  other  raiment  in  Great  Britain,  and  shall  kave 
duly  taken  the  oaths  and  declaration  required  by  the  said  act,  he  shall  not,  in  respect 
of  such  commission,  be  liable,  In  England,  ^^ales,  Berwick-upon-Tweed,  or  in  bis 
majesty's  navy,  or  in  the  islands  of  Jersev  or  Guernsey,  to  any  of  the  pains^  ftciaeid 
25  Car.  2.  c.  2.,  and  shall  also  be  wholly  freed,  &c.  as  in  s.  l. — s.  2. 

(B  18.)  Prosecution  for  recusancy* 

By  ihe  sL  2?  £1.  2.  if  any  person,  knowing  a  je&uit,  &€.  in  Englandi 

discover  it  not  in  twelve  days  to  a  justice  of  peace,  Sec.  he  shall  be  iotd 

and  imprisoned  at  the  king's  pleasure :  and  the  Justice  of  peace,  not  dis- 

coveriug  it  in  twenty-eight  days,  to  some  of  the  privy  council,  forfa'ts 

•200  marks. 
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By  the  st.  S5  El.  S«  a  Jesuit,  &c.  examined  and  refusing  to  answer, 
whether  he  be  so  or  not,  shall  be  committed  until  he  direcUy  answer. 

By  the  st.  S  Jac.  4.  churchwardeils  and  constables,  once  a-year,  shall 
present  the  monthly  absence  of  a' popish  recusant,  and  the  names  of  chil- 
dren nine  years  old,  and  servants,  at  quarter  sessions,  on  pain  of  20s. 
and  for  every  conviction  on  such  presentment  shall  have  40s. 

If  presented,  and  on  proclamation  he  renders  not  himself  to  the  sheriff 
before  next  quarter  sessions,  he  shall  be  convict,  &c. 

But  a  presentment  for  absence  the  first  M.  and  so  for  six  months, 
where  there  are  only  ten  days  after  first  M.  before  the  sessions,  is  bad. 
R.  Ray.  434. 

By  the  St.  11  &  12  W.  3.*4.  any  apprehending  a  Jesuit,  &c.  so  that  he 
be  convict  of  exercising  his  function,  shall  have  100/.  from  the  sheriff, 
who  shall  pay  it  in  four  months  on  certificate,  and  on  pain  of  200/. 

By  the  st.  S  Jac.  5.  any  discovering  a  recusant,  or  a  retainer  of  a 
Jesuit,  &c.  to  a  justice  of  peace  in  three  days  after  the  ofience,  shall  be 
pardoned  himself,  and  have  a  third  part  of  the  forfeiture,  if  it  exceed  not 
150/.  and  then  50/.  provided  he  be  taken  and  convicted. 

By  the  st.  29  £1.  6.  indictment  of  a  recusant  shall  be  good,  though 
the  party  is  not  said  to  be  within  the  realm. 

By  the  st.  8  Jac.  4.  it  shall  not  be  reversed  for  defect  or  want  of  form, 
unless  the  party  conform.     Ray.  434. 

So,  by  the  st.  22  Car.  2. 1.  indictment  for  being  or  preaching  ut  a  con- 
venticle, &c.  oir  any  proceeding  on  that  act,  shall  not  be  impeached  for 
default  of  form. 

And  if  he  conform,  the  conviction  upon  the  st.  3  Jac.  4.  shall  not 
be  reversed  by  writ  of  error,  but  shall  be  quashed  in  the  exchequer. 
Ray.  434. 

[Vide  supra,  (B  17.)  Addenda.] 

(B  19*)  Recusant  conforming. 

Upon  conformity  the  recusant  shall  make  the  submission  prescribed 
by  the  st.  35  El.  2. 

By  the  st.  3  Jac.  4.  a  popish  recusant  conforming,  shall  in  a  year  after 
receive  the  sacrament,  &c.  on  pain  of  20/.  and  so  once  every  year,  on 
pain  of  40/.  for  the  second  year,  and  60/.  every  subsequent  year,  a  moiety 
to  the  king,  a  moiety  to  the  informer,  to  be  recovered  at  Westminster, 
assises,  or  quarter  sesions. 

And  an  information  upon  this  statute  is  sufficient,  though  the  time  or 
court  where  the  conviction  was  had  does  not  appear,  if  there  be  no 
demurrer  to  it.     R.  afier  verdict,  2  Cro.  365. 

Or,  when  and  before  whom  he  conformed.     R.  2  Cro.  366. 

But  by  a  conformity  declared  in  court  before  the  trial,  the  action  of 
debt  commenced  shall  be  discharged ;  for  the  prosecutor  sues  subject  to 
that  hazard.     R.  Raym.  465. 

[Vide  supra,  (B  17.)  Addenda.] 

(B  20.)  Non-conformist 

« 

By  the  St.  IS  &  14  Car.  2.  4.  and  15  Car.  2.  6.  on  certificate  from 
the  bishop,  that  any  person  disabled  or  prohibited  to  preach,  &c.  (by 
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f  easoD  of  non-conformity),  hath  preached  any  sermon,  &c.  two  justices 
of  peace  or  mayor,  &c.  may  commit,  &c.  for  three  months  without  bml. 

By  the  st.  17  Car.  2.  2.  persons  not  declaring  assent  to  the  common 
prayer,  &c  shall  not  come  within  five  miles  of  a  corporation,  &c.  dot 
teach  school,  &c.  on  pain  of  40/.  one  tliird  part  to  the  king,  a  third  to 
the  poor,  and  a  third  to  the  prosecutor  at  Westminster,  assises,  or 
quarter  sessions. 

But  by  the  st.  1  W.  8c  M.  18.  a  person,  qualified  by  that  act  to  preadi, 
shall  not  be  subject  to  the  penalties  of  the  said  statutes. 

[Vide  supra,  (B  17.)  Addenda,  ct  infira  (B  21.)  Addenda.] 

(B  21.)  Quaker. 

By  the  st.  IS  &  14  Car.  2.  1.  a  quaker  refusing  the  oath,  when  duly 
tendered,  or  maintaining  all  oaths  unlawfiil,  or  assembling  for  religion, 
&c«  forfeits  not  exceeding  5/.,  to  be  levied  by  distress  and  sale,  &c.  and 
for  want  of  distress  and  non-payment  in  a  week,  to  be  committed  to  gaol 
or  house  of  correction ;  for  the  second  ofience  not  exceeding  l(tf.  to  the 
use  of  the  house  of  correction,  to  be  levied,  &c.  on  conviction  by  verdict, 
confession,  or  notoriety  of  the  fact  at  the  quarter  sessions,  &c. ;  for  the 
third  ofience  shall  abjure,  or  be  transported. 

But  by  the  st.  1  W.'&c  M.  18.  a  person  subscribing  the  declaraUon 
*  30  Car.  2.  and  taking  the  declaration  of  fidelity,  and  profession  of  the 
christian  belief  there  prescribed,  is  exempted  from  the  penalty  of  the  said 
statute  supra.  Provided  he  produce  two  witnesses  to  swear  they  believe 
him  a  protestant  dissenter,  or  a  certificate  under  the  hands  of  four  con- 
formists and  six  of  his  congregation,  owning  him,  &c.;  and  the  justice  of 
peace  shall  require  a  recognizance  with  two  sureties  of  50/.,  and  for 
failure  conunit  him  till  produced. 

By  the  1  Eliz.  c.  2.  every  person,  not  having  reasonable  excuse,  shall  resort  to  his 
parish  church  or  chapel,  or  upon  reasonable  let  thereof,  to  some  usual  place  vlierp 
common  prayer  shall  be  useci  on  every  Sunday  and  holiday ;  on  pain  of  punisfameat 
by  the  censures  of  the  church,  or  of  forfeiting  for  every  oflfence  ISUL  s.  14. 

By  93  Eliz.  c.  1.  every  person  above  the  age  of  sixteen,  who  shall  not  repair  to  some 
church  or  chapel,  or  usual  place  of  common  prayer,  shall  forfeit  for  every  month  sof.; 
and  if  he  shall  forbear  for  IS  months,  he  shall  be  bound  to  the  good  bebavioor  till  be 
conform. 

By  29  Eliz.  c.  6.,  every  offender  in  not  repairing  to  church,  having  been  once  ooo- 
3ricted,  shall,  -without  any  other  indictment  or  conviction,  pay  half-veariy  into  the 
exchequer,  20/.  for  every  month  afterwards,  until  he  conform ;  which,  if  be  shall 
omit  to  do,  the  king  may  seize  all  his  goods,  and  two  parts  of  his  lands. 

And  by  8  Jac.  c.  4.  the  king  may  refuse  the  30^.  a  month,  and  take  two  parts  U 
the  land,  at  his  option,  s.  U. 

Qy  S  Jac.  5.  no  recusant  in  not  repairing  to  church  having  been  convicted  thereof, 
shall  enjoy  any  public  office,  or  shall  practise  law  or  pl^rsic,  or  be  executor,  adniini»- 
tnitor  or  guardian. 

And  by  the  SS  Eliz.  c.  1.,  if  any  person  refusing  to  repair  to  church  shall  be  prvseat 
at  any  assembly,  meeting,  or  conventicle,  under  pretence  of  any  exercise  of  religioD, 
he  shall  be  imprisoned  till  he  conform ;  and  if  be  shall  not  conform  in  three  montiis, 
he  shall  abjure  the  realm ;  which,  if  he  shall  refuse  to  do,  or  after  abhiratioo,  shall 
not  go,  or  shall  return  without  licence,  he  shall  be  gnilty  ^of  felony  without  benefit  of 
clersy  and  whether  he  shall  abjure  or  not,  he  shall  forfeit  his  goods^and  during  bis  life 
his  lands  also. 

But  by  the  1  W.  ^.  c.  16.,  commonly  called  the  Act  of  Toleration,  which  by  the 
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19  G.9.  c.  44.  is  declared  to  be  a  public  act,  it  is  enacted,  that  neither  the  statutes 
aforesaid,  nor  any  other  made  against  papists  and  popish  rescusants  (except  the 
25^  Car.  8.  c.  2.  concerning  the  qualifying  for  offices,  and  30  Car.  3.  st.  S.  c.  i.  con- 
taining the  declaration  against  popery)  shall  extend  to  any  one  dissenting  from  the 
church  of  £ngIaQd,  who  shall  at  the  eeneral  sessions  of  the  peace  to  be  held  for  the 
county  or  place  where  such  person  snail  live,  take  the  oaths  of  allegiance  and  supre- 
macy,  and  make  and  subscribe  the  said  declaration  against  popery ;  of  which  the 
court  shall  keep  a  register.  And  no  officer  shall  take  any  fee  above  CtL  for  roister- 
ing ihe  same,  nor  that  more  than  once,  and  6</.  for  a  certificate  thereof  signed  b}'8iich 
officer. 

Places  of  meeting  shall  be  certified  and  registered,  s.  19. 

The 5S  Geo.  3.  c.  155.  repealing  13  &  l4Car.  2.  c.  l.,  17  Car.  2.  c.  2.  and  22  Car.2. 
c.  1.  requires  all  places  of  religious  worship  to  be  certified  and  registered,  s.  2. 

And  doors  shall  not  be  fastened,  s.  1 1 . 

By  1  W.&  M.  c.  18.  any  person  who  shall  willingly  and  of  purpose  maliciously  or 
contemptuously  come  into  any  cathedral  dr  parish  church,  chapel,  or  other  congrega- 
tion permitted  by  this  act,  and  disquiet  or  disturb  the  same,  or  misuse  any  preacher  or 
teacher,  shall  on  proof  thereof  before  any  justice  by  two  witnesses  find  two  sureties  in 
50/.;  and  in  default  of  such  sureties,  shall  be  committed  to  prison  till  the  nex£ 
seittioos;  and  upon  conviction  at  such  sessions,  shall  forfeit  20/.  to  the  king.  d.  18. 

Which  statute  does  not  take  away  the  certiorari.    5  T.  R.  542. 

52  Geo.  3.  c.  155.  denounces  disturbance  of  religious  aKScmblies.  s.  12. 

And  an  indictment  found  at  the  quarter  sessions  upon  this  statute,  may  be  removed 
into  K.  B.  by  certiorari  before  trial.    4  M.  &  S.  508. 

By  1  W.  &  M.  c.  18.  dissenter  being  appointed  to  offices  may  appoint  a  deputy. 

55  Geo.  3.  c.  160«  repeals  so  much  oil  W.  &  M.  and  9  &  10  W.  3.  as  respects  the 
denial  of  the  Trini^. 

(B  22.)  Profanation,  . 

As  to  penalties  and  ofTences  in  the  neglect  or  profanation  of  the  sa- 
craments, or  divine  service,  vide  Sacraments,  (E— F). 

As  to  offences  by  pirofanation  of  the  Sabbath,  vide  Temps^  (B  3.) 

(B  28.)  Cursing  and  swearing. 

By  the  St.  21  Jac.  20»  (continued  by  the  st.  3  Car.  4.  and  16  Car.  4.) 
and  by  the  st.  6  &  7  W.  S.  11.  if  any  be  convict  of  profane  cursing  or 
swearing,  by  confession,  oath  of  one  witness,  or  hearing  of  justice  of 
peace,  before  any  justice  of  the  county  or  corporation,  he  shall  forfeit,  if 
a  servant,  day  labourer,  common  soldier,  or  seaman.  Is.  other  person,  2s. 
to  the  use  of  the  poor  where  the  offence  was,  for  the  fii'st  offence;  double 
for  the  second  offence;  and  treble  for  the  third  offence;  on  neglect  of 
payment  to  be  levied  by  warrant  from  a  justice  of  peace  to  a  constable, 
&c.  by  distress  and  sale,  &c. ;  and  in  default  of  distress,  the  person,  if 
above  sixteen,  to  be  on  warrant,  &c.  set  in  the  stocks  an  hour  for  a  single 
offence,  and  for  more^  two  hours ;  if  under  sixteen  and  he  pay  not,  to  be 
wfaipt  by  the  constable  or  parent,  &c.  in  presence  of  the  constable.  But 
the  offence  shall  be  prosecuted  within  ten  days,  and  the  justices  of  peace 
shall  certify  the  conviction  to  the  next  quarter  sessions. 

By  the  St.  6  &  7  W.  S.  11.  a  justice  of  peace,  &c.  omitting  his  duty^ 
forfeits  5/.>  a  moiety  to  the  informer. 

If  the  party  is  charged  by  the  information  to  be  a  gentleman  and  above 
sixteen  years  of  age,  it  is  not  necessary  that  it  appear  by  the  adjudication, 
or  the  oath  upon  which  the  conviction  is,  that  l^e  was  so,  and  not  a  Ia« 
bourer,  soldier,  or  sailor.  R.  Mod.  366.  Infra^  (C  2.)  [Ld.  Kaym. 
1886.  S.  C] 
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HUDentia. 

By  the  canons  of  the  churchy  if  any  offend  their  brethren  by  swearing,  the  churdt* 
wardens  shall  present  them;  and  such  notorious  offenders  shall  not  be  admitted  to 
the  holy  communion  till  they  be  reformed.    Can.  109.    5  Bom,  507. 
And  by  st.  19  G.>2.  c.  21.  s.  1.  it  is  enacted  as  follows : 

If  any  person  shall  profanely  curse  or  swear,  and  be  thereof  conncted  on  eanSmiooi 
or  oath  o?  one  witness,  before  one  justice  (or  mayor,  or  chief  magiftrate  of  any  city  or 
town  corporate)  he  shall  forfeit  as  follows ;  viz. 
Every  day  labourer,  common  soldier,  common  sailor,  or  common  seaman,  1«. 
Every  person  under  the  d^ee  of  a  gentleman,  2x. 
And  every  person  of  or  above  the  degree  of  a  gentleman,  5*. 
And  for  a  second  offence  after  conviction,  double;  and  for  every  other  oifeoec 
after  a  second  conviction,  treble. 

Which  said  penalties  shall  go  to  the  poor  of  the  parish  where  the  offence  was  com- 
mitted. 

If  such  person  shall  curse  or  swear  in  the  presence  and  hearing  of  a  justice  (or  may- 
or, &c.)  he  shall  convict  him  without  other  proof. 

If  in  the  presence  and  hearing  of  a  constable,  if  he  is  unknown  to  such  constable, 
shall  seize  and  carry  him  forthwith  before  the  next  justice  (or  mayor,  &c.  of  a  town 
corporate)  who  shall  convict  him  upon  the  oath  of  such  constable. 

If  he  is  known  to  such  constable,  he  shall  speedily  make  information  befiiie  some 
justice  (or  mayor,  &c.^  in  order  that  he  may  be  convicted. 

So  that  the  constable,  if  it  is  in  his  hearing,  is  required  to  proseciiti^  if  he  pleases. 
And  such  justice  (or  mayor)  shall  immedmtely  on  such  intonnation  on  the  oath  of 
any  constable  or  of  any  other  person  cause  the  ofl^der  to  appear  before  bim,  sod  oh 
proof  of  such  information  convict  him ;  and  if  he  shall  not  immediately  pay  down  ibe 
penalty,  or  give  security  to  the  satisfaction  of  such  justice  (or  mayor,  &c.)  be  may  com' 
mit  him  to  the  house  oi  correction  to  be  kept  to  hard  labour  for  ten  days. 

Also  the  charges  of  the  information  and  conviction  shall  be  paid  by  the  ofleadef  if 
able,  over  and  above  the  penalties,  which  charges  shall  be  ascertained  by  such  justice 
(or  mayor,  Sec.) 

But  for  the  information,  summons,  and  conviction  no  more  shall  be  paid  to  the  jus- 
tice's clerk  than  one  shilling. 

And  if  he  shall  not  immcMiiately  pay  such  chaigei,  or  give  security  to  (he  satisfac- 
tion of  such  justice  (or  mayor,  &c.)  he  may  commit  him  to  the  house  of  correclioo 
to  be  kept  to  hard  labour  for  six  days,  over  and  above  such  time  for  which  he  may  be 
committed  for  nonpayment  of  the  penalties ;  and  in  such  case  no  charges  of  inibnoa- 
tion  and  conviction  shall  be  pmd  by  any  person. 

But  if  such  soldier  or  seaman  shall  not  ao  paj^,  or  secure  thepenalQr,  and  also  die 
costs  of  the  information,  siimmons,  and  conviction,  he  shall,  inatead  of  beiif  comnh- 
ted  to  the  house  of  correction,  be  ordered  to  be  publicly  set  in  the  sto^  for  one 
hour,  for  every  single  offence,  and  for  anv  number  of  o&ncea  whereof  he  shall  be 
convicted,  at  one  and  the  same  time,  two  hours. 
The  statute  then  gives  a  certain  form  of  conviction. 
Which  conviction  shall  not  be  removed  by  certiorari. 

And  the  justice  (or  mayor,  &c.)  shall  cause  the  conviction  to  be  fairly  written  vpoo 
parchment,  and  returned  to  the  next  general  or  quarter  sessions,  to  be  filed  bj  the 
clerk  of  the  peace,  and  kept  amongst  the  records. 

If  any  justice  for  mayor,  &c.)  shall  wilfuUy  omit  his  duty  in  the  execution  ofthi» 
act,  he  shall  forfeit  5/.,  half  to  the  poor  where  he  shall  rende,  and  half  to  bim  that 
shall  sue  in  any  court  of  record. 

Constable  omitting  his  duty  shall,  on  conviction  on  oath  of  one  witneas  before  ooe 
justice,  (or  mayor,j  forfeit  40<.,  to  be  levied  by  dbtresa,  half  to  the  informer  and  half 
to  the  poor;  and  u  he  have  not  sufficient  gooas  whereon  to  levy,  audi  justice  (or  nay- 
or)  may  commit  him  to  the  house  of  correctioD,  to  be  kq)t  to  hard  labour  for  oae 
month. 

And  this  act  shall  be  publicly  read  four  times  in  the  year,  in  all  churches  and  cfaapeb 
by  the  minister  immediately  after  morning  and  evening  prayer,  on  the  Sundays  next 
atter  March  i5th,  June  24th,  September  89th,  and  December  35tb  ;  on  pain  of  SAfor 
every  ofienc(^  to  be  levied  by  distress^  l^  warrant  of  a  justice  (or  mayor). 

But  no  persons  shall  be  prosecuted  for  any  ofience  against  this  act,  unleai  it  be 
within  ei^^ht  days  after  the  offence  committed. 

« By  the  2it  Geo.  S.  c.  35.  persons  bcfoogjng  to  hb  majesty's  ships  of  war,  guilty  of 
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praftne  oathfl  or  curses*  shall  Incur  such  jpuniahmentasa  court  martial  shall  iiupose. 
But  the  couTictioa  ought  to  shew  the  oato  for  which  he  was  convicted.    8  Mod.  58. 
Str.497.    S.  C.  8  Mod.  367.    Ld.  Raym.  1568.    Str.686. 

^  CoBTicdonfor  swearing  one  hundred  oaths,  via.  by  G— d,  and  a  hundred  curses, 
vi«.  G — d  d— n  you,  u  good,  without  rq^ting  them  a  hundred  times.  Ld.  Raym. 
1576.    Str,608.S.C% 

(B  24.)    For  restraint  of  offences  to  the  common  annoyance* 

&c.-**Ref usal  of  oaths. 

By  the  St.  3  Jac,  4.  7Jac.6.  1  W.&  M.  8.and  7  &  8  W.  S.  27.  jus- 
tices  of  peace  have  authority  to  make  a  tender  of  the  osfths  of  allegiance 
and  supremacy,  and  to  make  convictions  dgainst  those  who  refuse.  Vide 
Allegiance,  (B  2,  &c.)    Vide  ante,  (B  170 

Two  justices  of  peace  may  issue  a  warrant  upon  the  st.  7  Jac,  6.  to 
bring  the  person  suspected  before  them,  to  take  the  oath ;  for  when  a 
statute  enables  them  to  tender  an  oathj  it  gives  a  power  also  for  warning 
the  party  before  them.    R.  12  Ca  130. 

But  a  constable  cannot  break  a  bouse  to  take  such  a  person.  R. 
12  Co.  131. 

And  the  nobility  may  be  committed  for  refusal  of  the  oath ;  for  the 
words  extend  to  all  before,  among  whom  are  the  nobility.     Ibid. 

(B  25.)  Inns  and  alehouses. 

Every  one  may  erect  a  common  inn,  if  it  be  not  ad  nocumeniran. 
H.  P.  C.  146.     Hut.  92.     2  Rol.  84. 1. 25. 

So  by  the  common  law  keeping  an  alehouse  without  a  licence  was  no 
ofience.  Per  Cur.  1  Sand.  249.    Sho.  398.    Q.  Hut.  99.    D.  1  Sal.  45. 

Nor  selling  wine  without  a  licence.     Per  Cur.  1  Sid.  6. 

So  a  man,  who  has  an  ancient  inn,  may  enlarge  the  rooms  or  build 
new  edifices  within  the  circuit  of  the  inn,  and  they  shall  have  the  same 
privileges  with  the  first  edifioe.     R.  2  Rol.  84. 1.  65. 

But  erecting  a  oommqn  inn,  where  tl^eve  were  ancient  inns  enough 
before,  is  a  nuisance.     H.  P.  C.  146.    2  Rol.  S45. 

Or,  when  situated  in  an  inconvenient  place.    Ibid.    R.  Hut.  100. 

Or,  when  disorders  are  sofiered  there.  H.  P.  C.  146.  2  Rol.  345. 
Salk.  45. 

Or,  if  a  common  innhotder  refuse  to  entertain  guests,  he  may  be  in« 
dieted  and  fined.     H.  P.  C  146. 

,So,  if  a  common  innholder  be  convicted  upon  an  indictment  for  bad 
behaviour,  he  may  be  suppressed.     R.  Hut.  100, 

(B  86.)  Ought  to  have  licences. 

•  By  the  St.  5  &  6  Ed.  6.  25.  none  shall  keep  an  alehouse,  unless  al^ 
lowed  in  open  sessions  or  by  two  jystice^  of  the  peace  ( 1  Qu.),  who  shall 
take  a  recognizance  against  unlawful  games  and  for  good  rule,  and  on 
pain  of  3/.  6*.  Sd.  certify  it  to  the  next  quarter  sessions ;  the  breaches 
whereof  die  quarter  sessions  may  mquire  of,  &c.  And  if  any  sell  ale,  &c. 
witho^t  a  licence^  ffcc.  wdess  in  the  time  of  a  fair,  for  every  ofience  two 
justices  (Qu.  1.)  shall  commit  him  to  gaol,  without  bail,  for  three  days ; 
and  before  his  deliverance  shall  take  a  recognizance  wiui  two  sureties 
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not  to  use  selling  of  ale,  as  the  justices  see  convenient;  which  recognw 
zance  and  oiFeoce  the  justices  of  peace  shall  certify  to  the  next  qiuurter 
sessions,  where  in  open  sessions  he  shall  be  fined  205.  for  every  offence. 

By  the  st,  3  Car.  S.  if  any  use  the  common  selling  of  cyder,  ale,  &c. 
without  a  licence,  on  conviction  foy  view,  confession,  or  two  witnesses,  he 
shall  forfeit  for  the  first  offence  205. ;  to  be  levied  by  distress,  on  a  warrant 
of  one  justice  of  peace  to  the  constable  or  churchwarden,  for  the  use  of 
the  poor ;  and  for  non-payment  in  three  days,  by  sale,  &c. ;  or  if  no  dis- 
tress and  no  payment  be  in  six  days,  shall  be  committed  to  the  constable^ 
&c.  to  be  openly  whipt,  as  the  justice  shall  appoint :  for  the  second 
ofience  shall  be  committed  to  the  house  of  correction  for  a  month,  to  be 
dealt  with  as  an  idle  person :  for  the  third  offence  shall  be  committed, 
till  delivered  by  the  justice  at  the  general  sessions.  And  such  justice 
may  commit  a  constable,  &c.  refusing  or  neglecting  to  execute  the  war- 
rant, &c.  till  he  cause  it  to  be  executed,  or  pay  405.  to  the  use  of  the 
poor. 

Any  one  convicted  by  two  justices,  according  to  the  stat.  5&6  Ed.  6. 
25.  for  selling  ale  without  licence,  cannot  be  afterwards  allowed,  but  in 
open  sessions.  H.  P.  C.  147-  Per  Warb.  A.  16  IS.  Dalt.  26,  27. 
(edit.  1727.  SI.) 

By  the  st.  5  &c  6  Ed.  6.  25.  justices  of  peace,  or  two  of  them  (1  Qa.) 
may  put  away  common  alehouses,  where  they  think  meet. 

But  this  clause  seems  to  be  intended  of  alehouses  in  esse  at  the  time 
of  the  statute ;  but  others  extend  it  to  alehouses  afterwards ;  and  for 
these  they  take  the  words  of  Warb.  and  Hale  supra,  that  if  they  are 
suppressed  by  two  justices  they  cannot  be  allowed  afterwards,  but  in 
sessions. 

Inns  erected  since  the  st.  5  &  6  Ed.  6.  25.  must  have  licences,  &c.  as 
alehouses.  R.  cont  Hutt  100.  cont.  except  where  it  degenerates  to  an 
alehouse.     Sal.  45. 

By  the  st.  4  Jac.  4.  none  shall  directly  or  indirectly  sell  Uny  beer  or  ale 
to  a  common  alehouse  keeper,  not  then  licensed,  &c.  other  than  for  the 
expence  of  his  household  only,  on  pain  of  65.  Sd.  per  barrel,  whereof  the 
sessions  or  court  of  record  of  a  corporation,  &c.  may  inquire,  &c.  by 
action,  indictment,  &c.;  a  moiety  to  the  prosecutor,  a  moieQr  to  the  poor, 
which  the  officers  levying,  &c.  shall  deliver  to  the  churchwardens,  and 
they  to  the  poor,  on  pain  of  forfeiting  double,  to  be  levied  and  employed 
as  aforesaid. 

By  the  st.  2  Geo.  2.  28.  a  licence,  not  at  a  general  meeting,  shall  be 
void. 

<  If  a  recognizance  given  by  an  alehouse-keeper  be  broke,  it  may  be 
proceeded  upon.     Sd.  45. 

If  an  alehouse  be  kept  without  licence^  it  may  be  suppressed. 
Ibid. 

Or,  if  they  commit  disorders  which  amount  to  a  nuisance,  it  may  be 
indicted.    Ibid. 

Or  suppressed.     Semb.  Sal.  471* 

But  a  man  cannot  be  indicted  merely  for  keeping  an  alebonse 
without  licence ;  for  the  statute  has  prescribed  another  manner  of  re- 
straint.    Sal.  45. 

5  So 
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Sa  the  sessions  cannot  suppress  an  alehouse,  which  has  a  licence  by 
two  justices,  except  for  disorder.     R.  Sal.  471. 

4 

dtitienDa. 

Bj  Stat.  5  &  6  Edw.  c.  25.  anj  two  justices  (1  Q^)  might  licence  alehouses ;  but 
■ow  b^  Stat.  3  Geo.  s.  c.  28.  s.  1 1.  and  26  Geo.  2.  c.  31.  s.  4.  reciting  that  **  whereas 
many  inconvenicncies  have  arisen  from  persons  being  licensed  to  keep  inns  and  coni- 
non  alehouses  by  justices  of  the  peace,  who  living  remote  from  the  places  of  abode  of 
such  persons,  may  not  be  truly  mformed  as  to  the  occasion  or  want  of  such  inns  or 
common  alehouses,  or  the  characters  of  the  persons  applying  for  licences  to  keep  the 
same,  it  is  enacted,  that  no  licence  shall  be  granted  to  any  person  to  keep  a  common 
ion  or  alehouse,  or  to  retail  any  brandy  or  strone  water,  but  at  a  general  meeting  of 
the  justices  of  the  peace,  acting  in  the  division  where  the  said  person  dwells,  to  be 
holden  for  that  purpose  on  the  first  day  of  September  yearly,  or  within  twenty  days 
after." 

Provided  that  nothing  in  this  act  shall  extend  to  alter  the  method  of  power  of 
granting  licences  in  any  city  or  town  corporate,  s.  1 8. 

Which  exception  does  not  exempt  sucn  places  from  the  operation  of  the  other  parts 
of  the  act ;  but  magistrates  in  such  districts  must  ^nt  licences  at  a  public  meeting, 
and  give  the  like  notice  of  their  meeting  to  grant  hcences  as  justices  forji  county  give. 
5  T.  R.  560. 

Houses  which  take  in  lodgers  only,  need  not  be  licensed.  J  2  Mod.  254. 

Bv  the  same  statute  26  Geo.  2.  c.  51.  the  day  and  place  for  granting  such  licences 
shall  be  appointed  by  two  or  more  justices  for  the  division^  as  therem  mentioned. 
S.4. 

And  licences  shall  not  be  granted  without  the  certificate  therein  required. 
s.  2.  16.  ' 

Which  certificate  being  signed  by  three  or  four  reputable  and  substantial  house- 
holders, &c  without  the  parson,  vicar,  or  curate,  and  churchwardens,  is  sufficient. 
1  Burr.  SSQ, 

Any  justice  of  the  county  soing  to  the  meeting^  in  the  division,  is  for  this  purpose 
a  justice  of  the  diyision.    CaJd.  505. 

By  59  G.  3.  c.  9.  licences  mav  be  granted  for  keeping  canteens,  s.  SSt, 

A  mandamus  to  compel  the  justices  to  grant  a  licence  will  not  be  granted.  2  Str.  881. 

1  Bam.  402.    Nor  will  an  action  for  refusing  oo^    5  Wils.  121. 

B.  R.  has  no  power  to  review  the  reasons  on  which  justices  form  their  judgment  in 
granting  licences,  by  wav  of  appeal  from  their  judgments,  or  overruling  that  oiscretton 
entrusted  to  them.     1  Burr.  556.    3  Burr.  1317.  1716. 1786. 

But  if  it  clearly  appear  that  the^  have  been  partially,  or  maliciously,  or  corruptly 
influenced  in  the  exercise  of  this  ducretion,  they  are  liable  to  indictment  or  informa- 
tion ;  or  possibly  to  a  dvil  suit,  for  gross  and  injurious  malevolence.  1  Burr. 
561. 

The  only  method  of  bring^g  this  before  the  court  b  on  the  footing  of  criminality ; 
insomuch  that  when  a  rule  to  shew  cause  why  an  information,  &c.  had  been  moved 
~  ibr,  and  the  court,  out  of  tenderness  to  the  justices,  had  made  it  to  shew  cause  why ' 
they  had  not  granted  the  licence,  they  were  obliged  to  alter  it  again  before  it  could 
come  on  to  be  argued  regularly.     1  Burr.  561. 

To    obtain  information,    the  applicant  must  allege  innocence  of  the  ofience. 

2  Burr.  653^ 

And  it  may  be  moved  for  in  the  second  term  after  the  ofience,  there  being  no  inter- 
vening assises.    1 3  East,  270, 27 1 .  n. 
Dmndants  must  appear  personally  to  receive  judgment.    3  Burr.  1716.  .    • 

An  information  will  be  granted  fpr  improperly  granting  a  licence.    1  T.  R.  6$t.' 
But  the  court  refused  to  grant  a  rule  nisi  for  a  criminal  information  against  two. 
magistrates  so  late  in  the  second  term  after  the  grievance,  as  to  prevent  thkih  from 
shewing  cause  against  such  rule  in  the  same  term.     15  East,  322. 

Where  tup  sets  of  magistrates  have  a  concurrent  jurisdiction,  and  oifie  appoints  a 
meeting  to  grant  licences,  their  jurisdiction  attaches,  so  as  to  exclude  the  otners  ap- 
pointing a  subsequent  meeting;  and  if,  after  such  appointment,  the  other  set  of  ma- 
gistrates meet  on  a  subsequent  day  and  grant  other  hcences,  their  procee^g  is  illegal 
and  indictable.  4T.R.451. 
Justices  cannot  annex  conditions  to  the  granting  of  licences.    2  Bnrr.  655. 

'    '  By 
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By  S6  Geo.  9.  c.  15.  justices  being  brewers,  diidUen^  &q,  era  prohibited  from  ^rant- 
iiig  ucences,  s.  is. 

And  by  39  G.  S.  c.  86.,  where  coroorate  Justices  are  so  disabled,  justices  for  the 
county  at  large  may  act  in  their  steao. 

The  9  G.  2.  c.  S5.  s.  14.  and  S4  G.  S.  c.  4a  s.  S4.  settles  the  justices'  clerk's  fee. 

By  S6  G.  5.  C.31.  no  licence  (as  in  that  act  mentioned  j  shall  entitle  any  person  to 
keeo  an  ale-house  in  an^  other  place  than  that  in  which  it  was  first  kept  by  virtue  of 
sucn  licence,  and  such  bcence  with  r^rd  to  all  other  places  shall  be  void.    s.  3. 

And  all  licences  granted  (by  the  jusocesj  at  the  general  licensing  day  shall  be  made 
for  one  year  only,  to  commence  on  the  39th  of  September,  s.  4. — See  48  G.  5.  c  14J. 
s.  5,  4.  infra. 

By  32  G.  3.  c.  59.  certain  provisions  are  enacted  .respecting  the  renewal  of  Hcencet 
granted  at  the  general  licensing  day  to  the  executors,  or  to  the  successor  of  anj 
person  dying  or  removing  from  a  licensed  house ;  but  such  provisions  appear  to  be 
superseded  (if  not  repealed),  and  others  substituted  in  lieu  thereof,  by  st  480. 9. 
c.  143. 

The  act  is  not  to  extend  to  houses  not  licensed  the  year  preceding,  nor  to  altar  tbe 
time  of  granting  licences,  &c.  s.  4,  S. 

And^  special  regulations  are  prescribed  as  to  Middlesex  and  Surrey,  s.  s.  Bat 
ijusere  if  not  repeiued  by  48  G.  3.  c.  143. 

Stamp  duties  on  licences  are  imposed  by  48  G.  3.  c.  143, 

And  annual  sums  are  by  $6  G.  3.  c.  1 13.  to  be  paid  by  retailers  of  beer,  &c. 

By  48  G.  3.  c.  143.  licences  are  to  be  granted  by  commisttoners  of  excise  hi  LoBdoa> 
and  by  collectors  of  excise  in  the  country,  s,  2. 

DuraUon  of  licence,  s.  5. 

Hme  of  taking  out  licences  in  cases  of  charters,  s.  4. 

To  be  renewed  within  ten  days  after  expiration,  s.  5. 

Executors  and  assignees  ma^  have  the  benefit  of  licences,  s.  9. 

By  53  G.  8.  c.  103.  excise  hcences  renewable  by  collectors  of  exdse  to  wife,  child, 
asugnee.  Sec. 

By  48  G.  5.  c.  143.  no  excise  licence  to  be  granted,  unless  the  magistrates  hive  pr^ 
viously  granted  their  licence,  s.  7.      • 

Not  to  repeal  any  regulation  as  to  licence  granted  by  magistrate,  s.  8. 

Justices'  clerks  to  take  the  same  fees  as  heretofore,  s.  10. 

No  person  disabled  from  keeping  such  houses  by  conviction,  shall  sell  exoscsble 
liquors,  s.  11. 

And  to  authorize  a  person  to  keep  a  public  house,  and  sell  ale  and  siMxituous  liqoon, 
two  licences  are  necessary,  i.  a  magistrate's  licence  under  48  G.  3.  c.  143 ;  2.  aa  a- 
eiseKcence.    3  T.  R.  560.  1  Burr.  41. 

Recovery  of  fines,  &c.  under  this  statute.  Is  prodded  for  by  s.  19. 

And  by  s.  13.  the  powers  of  former  acts,  relating  to  hb  majesty's  revenue  of  exdie, 
are  extended  to  this.  ' 

As  to  licences  to  sell  spirits,  by  43  G,  3.  c  69.  and  56  G.  3.  c.  1 1?.  every  dealer  in  hran- 
dy,  or  other  spirituous  liquors  or  strons  waters,  not  being  a  retailer  in  any  part  of  Grest 
Britain,  or  not  beitig  a  wholesale  dealer  in  plain  aqua  vitae  only,  distilled  firom  malt, 
com,  grain,  barley,  beer,  big,  or  other  British  materials  in  Scotland,  shall  annualljtake 
out  a  licence. 

And  bv  24  G.  3.8ess.  2.  c.  41 .  s.  7.,  29  G.  3.  c.  65,  s.7.  and  30  G.  3.  c.  38.  s.  9,  the  isid 
licence  shall  be  renewed  ten  days  at  least  before  the  end  of  the  year,  on  pain  of  lOoA 

Who  shall  be  deemed  a  seller  aiid  dealer,  see  6  G.  1.  c.  21.  s.  18. 

Tie  licence  shall  continue  in  force  until  and  upon  lOth  Oct.  next  ensuii\g  thegrsot- 
ing  thereof,  and  no  longer ;  but  where  such  licence  shall  t>e  first  granted  between  tbe 
5tE  of  April  and  the  lotn  Oct.  in  any  year,  there  shall  be  charged  only  a  rateable  pro- 
portion.    30  G.  3.  C.  38.  S.  6,  7,  8. 

Who  shall  be  deemed  a  retailer.    See  1 7  G.  2.  c.  1 7. 19.    30  G.  3.  c.  38.  s.  15. 

Bv  53  G.  3.  c,  103.  upon  the  death  of  any  person,  or  the  removal  of  any  person  fntfs 
the  bouse  or  premises  in  which  his  licence  shall  authorise  him  to  deal  in  or  sell  any  el* 
ctseable  commodity,  any  one  of  the  commissioners  of  excise,  or  the  proper  collector 
and  suptTviscir,  may  authorise  the  executors,  or  the  wife  or  child  of  the  deceased  |)C^ 
son,  or  the  assignee  or  assigns  of  the  person  removing,  to  carry  on  the  trade  dunog 
the  residueof  the  term. 

By  9G.  2.  c.  23.S.  14.,  16  G.2.C.8.S.  11;,  5  G.  3.  c.  46.  s.  22.,  no  person  shall  hsfC 
a  licence  to  ret«il  spirituous  liquors  until  he  shall  have  been  licensed  to  sell  &]e  or 
spirituous  liquors  by  two  Justices. 

And  a  form  of  conviction  is  given  by  9  G.  2.  c  23.  s.  15.  for  selling  spirits,  &c  with- 
out a  licence  from  two  justices. 
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By  17  G.  S.c.  17.  8. 18.  DO  licence  shall  be  granted,  except  to  fuch  penoni  only  vho 
keep  tayerns,  Tictualling-houses,  inns,  coroe-houses  or  alehoases,  and  all  other  li- 
cences shall  be  void;  and  if  any  licensed  person  shall  exercise  the  trade  of  a  distiller, 
grocer,  or  chandler,  or  keep  a  brandy  shop  for  sale  of  spirituous  liquors,  the  licence 
shall  be  void,  and  such  person  shall  forfeit  10^ 

By  S4  G.  S.  c.  40.  s.  8.  and  96  G.  S.  c.  13.  s.  19«  no  licence  shall  be  granted  within  the 
limits  of  the  head  office  of  excise  in  London,  but  to  such  as  occupy  tenements  of  \0f. 
a  year,  and  pay  parish  rates  for  the  same;  or  in  places  where  the  occnpiers  of  booses 
are  not  rated  to  the  church  and  poor,  then  to  such  penont  as  pay  a  rent  of  IS/,  a 
year,  without  any  deduction  or  abatement,  and  not  otherwise;  nor  to  penoos  in  any 
other  part  of  the  kingdom,  but  such  as  pay  to  the  church  and  poor ;  and  no  licence 
shall  be  of  any  avail  longer  than  he  shall  be  so  qualified. 

By  1 7  G.  9.  c.  1 7.  s.  21.,  S7  G.  5.  c.  SO,  s.  4.,  30  G.  3.  c.  38.  s.  la,  no  licence  shall  em- 
power any  perHon  to  sell  spirituous  liquors  in  any  place,  except  in  the  house  or  places 
theret4>  belonging,  wherein  they  shall  retail  the  same  at  the  time  of  granting  the  li- 
cence. 

By  1 6  G.  8.  c.  8.  s.  9.  retailers  of  ^nritnous  liquors  without  a  licence  from  the  officers 
of  excise  were  subject  to  a  penalty  of  10/.  ]^  94  G.  9.  c.  40.  s.  9.  all  liquors  found  in 
the  custody  of  such  persons  then,  or  at  any  time  within  six  cdtendar  months  after  con- 
viction were  to  be  seized.  And  by  13  G.  3.  c.  56.  s.  1.  and  30G.  3.  c.  38.  s.  9,  after  reciting 
that  the  said  penalty  of  10/.  is  sometimes  insufficient  to  deter  offenders,  it  is  enacted 
that  if  any  person  shall  by  himself,  or  by  any  other  to  his  benefit,  retail  any  distilled 
spirituous  liquors  or  strong  waters,  without  a  Itoence  fit>m  the  officers  of  excise,  he 
snail  foHeit  50/. 

By  13  G.  3.  c.  66,_  s.  4.  the  said  penalty  shall  not  be  mitigated  below  Si, 

The  order  for  suppression  need  not  shew  that  it  was  a  common  alehouscL  or  that 
the  party  was  summoned.  8  Mod.  309.  377.  Fort.  395.  Stra.  63a  a  Ld«  R^ym. 
1405.  S.C. 

But  if  it  afterwards  appear  by  affidavit  that  the  j[ustices  committed  the  ofiender  with* 
out  summoniiig  him,  they  will  grant  an  information  against  them.    Ibid.    Str.  678. 

But  iCtheo^nder  appear,  and  is  present  at  the  conviction  without  oaring  at  a  de- 
fence, it  is  Hufficient.    2  Burr.  653. 

The  order  must  shew  in  what  county  the  alehouse  was,  for  the  county  in  die  nmr- 
gin  refers  to  the  place  of  making  the  order.    Fort.  395.    8  Mod.  310. 

In  conviction  on  3  Car.  c-  9.  it  is  not  necessary  to  say  defendant  had  not  been  pu* 
nished  by  5  &  6  £d.  6.  c.  95.  for  thfit  was  matter  of  defence.  Str.  555.  8  Mod.  174^ 
S.  C. 

(B  ^70  Ought  not  to  permit  tippling. 

By  the  st  1  Jac.  9*  (made  perpetual  by  the  st.  21  Jac.  ?•]  if  any  inn- 
keeper, victualler,  alehouse-keeper  (and  by  the  st.  1  Car.  4.  any  taverner, 
keeping  also  an  inn,  or  victual-house),  permit  any  inhabitant  (or  by  tbie 
st  1  Cai*.  4.  any  foreigner},  not  accompanying  a  traveller  auring  his 
needful  abode  there,  nor  a  labourer  or  handicraftsman  in  a  corporation 
or  market  town  on  a  work-day  for  one  hour  to  take  diet,  nor  a  labourer 
or  workman  for  work  sojourning  there,  nor  for  urgent  occasions,  to  con- 
tinue tippling  in  such  inn,  &c.  shall  forfeit  105.  to  the  poor  on  view  of 
the  mayor,  justice  of  peace,  &c.  Or,  by  the  st  21  Jac.  7.  on  confesriony 
or  one  witness,  to  be  levied  by  the  omstable  or  churchwarden  by  distress, 
and  on  non-payment  in  six  days,  by  sale,  &c.  and  for  want  of  disiresa 
the  offender  to  be  committed  tUl  payment.     And  a  constable  or  churchr 
warden  neglecting  to  levy,  &€.  or  certify  want  of  distress  in  twen^  days 
to  the  mayor,  justice  of  peace,  &c.  forfeits  405.  to  the  poor,  to  be  levied 
by  distress,  and  on  non-pajrment  in  six  days,  by  sale,  and  for  want  of 
distress  shall  be  committed  till  payment 

By  the  st.  4  Jac.  5.  and  21  Jac.  7.  if  an  inhabitant  or  foreiffner  con- 
tinue tippling,  &c.  unless  for  urgent  occasions  to  be  allowed  by  two 
justices  of  peace,  or  the  causes  expressed  in  the  st.  1  Jac.  9.  he  ™^^ 

forfeit  35.  4d.  for  every  offence  to  the  poor,  to  be  levied  after  view  of  tUe 

•^  mayor 
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mayor,  justice  of  peace,  or  by  the  st.  21  Jac  7*  coiifessipn  or  proof  of  one 
witness^  at  assises,  sessions/ or  leet,  by  distress  or  warrant  fix>m  thecoiut, 
or  justice  of  peace ;  and  if  the  person  be  unable,  the  mayor,  justices  of 
peace,  or  court  may  set  him  in  the  stocks  for  four  hours.  But  theofiender 
must  be  convicted  in  six  months. 

By  the  st.  7  Jac.  10.  an  alehouse-keeper  convicted  for  suffering  tippling 
contrary  to  the  st.  1  Jac.  9.  shall  be  disabled  to  keep  an  alcnoase  for 
three  years. 

By  the  st.  21  Jac.  7«  the  oath  of  an  offender  confessing  is  sufficient 
proof  to  convict  any  other  offender  of  an  offence  against  the  st.  1  Jac.  9. 
and  4  Jac.  5. 

An  alehouse-keeper,  convicted  of  tippling  in  another  alehouse,  shall 
be  disabled  for  three  years ;  upon  conference  of  the  st.  4  Jac.  5.  and 
7  Jac.  10.     Dalt.  28.  (edit  1727.  34,  SB.) 

Or,  of  any  offence  against  the  stat.  1  Jac.  9.  4  Jac.  5.  or  81  Jac.  1. 
H.  P.  C.  147.     Vide  Dalt.  35. 

Bv  50  G.  2.  c.  24.  8. 14.  if  any  person  licensed  to  sell  any  sorts  of  liquors,  or  wfa^ 
shall  sell  or  vafkr  the  same  to  be  sold  in  his  house,  out-house,  pound,  or  apartment 
thereto  belonging,  shall  knowingly  suffer  any  gaming  with  cards,  dice,  draughts,  sha£Be- 
boards,  mississipi,  or  billiard-tables,  skittles,  nine-pins,  or  with  any  other  implement  of 
gaming  in  his  house,  out-house,  ground,  or  apartment  thereunto  belonging,  by  aoj 
journeymen,  labourers,  servants,  or  apprentices,  and  shall  be  convicted  thereof  od 
confession  or  oath  of  one  witness  before  one  justice,  within  six  days  afler  the  oflboce 
committed,  he  shall  forfeit  for  the,  first  offence  40«.,  and  for  every  other  like  oflence 
10^  to  be  levied  by  distress  by  warrant  of  such  justice;  three-fourths  of  which  shall 
be  to  the  churchwardens  for  the  use  of  the  poor,  and  one«fourth  to  the  informer. 

And  if  any  journeyman,  labourer,  or  apprentice,  or  servant,  shall  game  in  any  house, 
out-house,  ground,  or  apartments  thereunto  belonging,  wherein  any  liquors  shall  be 
sold,  and  complaint  thereof  shall  be  made  on  oath  before  one  justice,  where  the  oBtaee 
shall  have  been  committed,  he  shall  thereupon  issue  his  warrant  to  the  constable  or 
other  peace  officer  of  the  place  wherein  the  offence  shall  be  charged  to  havebeea 
conmutted,  or  where  the  oflender  shall  reside,  to  apprehend  and  carry  the  oflender 
before  some  iustice  of  the  place  where  the  ofience  snail  be  committed,  or  where  the 
offender  shaU  reside ;  and  if  such  person  shall  be  convicted  thereof  by  the  oath  of  one 
'witness,  or  confession,  he  shall  forfeit  not  exceeding  SOs.,  nor  less  than  5fi^  astbe 
justice  shall  order,  eveiy  time  he  shall  so  offend  and  be  so  convicted,  one-fourth  ta 
the  informer,  and  three-fourths  to  the  overseer  for  the  use  of  the  poor ;  and  if  he  shall 
not  forthwith  pay  down  the  said  sum  so  forfeited,  such  justice  shall  by  warrant  under 
his  hand  commit  him  to  the  house  of  correction,  or  sprae  other  prison  of  the  coiiBtf 
or  place  where  jie  shall  be  apprehended,  there  to  be  kept  to  hard  labour  for  any  time 
not  exceeding  one  month,  or  until  he  shall  pay  the  sum  of  money  so  forfeited. 

And  any  justice  of  any  county,  &c.  unto  whom  complaint  upon  oath  shall  be  made 
of  anv  offence  committed  against  this  act,  in  the  same  county,  &c.,  shall  issue  his  war- 
rant K>r  bringing  before  him,  or  some  other  justice  of  any  county,  &c.,  the  penoa 
charged  with  such  offence,  and  the  justice  before  whom  such  person  is  brought  shall 
hear  and  determine  the  matter,  and  proceed  to  judgment  ana  conviction  ;  and  if  it 
shall  appear  upon  oath,  to  the  satisfaction  of  such  Justice,  diaC  any  person  within  his 
jurisdiction  can  g^ve  material  evidence  on  behalf  of  the  prosecutor  or  of  the  persoa 
accused,  and  who  will  not  voluntarily  appear,  he  shall  issue  his  summons  to  convene 
hini  to  be  examined  thereto  on  oath ;  and  if  he  shall  neglect  or  refuse  to  appear  on 
such  summons,  and  no  just  excuse  shall  be  offered,  then  (on  proof  upon  oath  of  the 
summons  having  been  duly  served  upon  him)  he  shall  issue  his  warrant  to  bring  soch 
witness  before  him ;  and  on  his  appearance,  if  he  shall  refuse  to  be  examined  on  oath, 
without  offering  just  cause  for  such  refusal,  the  justice ^shall,  by  warrant  under  band 
and  seal,  commit  him  to  the  public  prison  of  the  county,  &c.  for  any  time  not  ezceed- 
inp  three  months.  And  if  on  such  examination  the  justice  shall  deem  the  evidence 
ofthe  witness  to  be  material,  he  may  bind  the  witnesses  over,  unless  a  feme  covert  or 

aa 
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an  infant,  by  recognizance^  to  appear  and  give  evidence  at  the  next  general  or  quarter 
feessions  of  the  peace,  Sec 

And  in  all  proceedings  on  this  act  any  person  shall  be  deemed  a  competent  .witness, 
notwithstanding  his  being  an  inhabitant  of  the  parish  or  place  .wherein  the  ofibnce 
•hall  have  been  committed. 

And  the  justice  before  whom  any  person  shall  be  convicted  upon  this  act  shall 
cause  the  conviction  to  be  drawn  up  in  the  form  or  to  the  effect  therein  mentioned. 

.  The  same  to  be  written  upon  parchment,  and  transmitted  to  the  next  general  quarter 
session  of  the  peace,  to  be  nled  amongst  the  records ;  and  if  any  person  shall  appeal  to 
the  said  sessions,  the  justices  there  shall,  upon  receiving  the  said  conviction,  drawn  up 
IB  the  form  aforesaid,  proceed  to  hear  and  determine  th&  matter. 

And  np  certiorari  shall  be  granted  to  remove  any  proceedings  on  this  act 

And  if  any  person  convicted  of  any  offence  punishable  by  act  shdl  think  himself 
aggrieved  by  the  judgment  of  the  justice  before  whom  he  shall  have  been  convicted, 
/lie  may  appeal  to  the  next  general  or  quarter  sessions  of  the  peace  for  the  county,  &c. 
where  the  judgment  shall  have  been  given,  and  the  execution  of  the  judgment  shall 
in  such  case  be  suspended,  the  person  convicted  entering  into  a  recognizance  at  the 
time  of  the  conviction,  with  two  sureties,  in  double  the  sum  he  shall  have  been  ad- 
judged to  pa^,  upon  condition  to  prosecute  such  appeal  with  effect,  and  to  be  forth- 
coming to  abide  the  judgment  and  determination  of  the  said  sessions;  and  the  said  * 
sessions  shall  hear  and  finally  determine  the  same,  and  award  such  costs  as  shall  appear 
just  and  reasonable,  to  be  paid  by  either  party ;  and  if  the  judgment  shall  be  af&rmed, 
the  appellant  shall  immediately  pay  the  sum  adjudged  to  be  forfdted,  together  with 
tfostSy  as  the  court  shall  award,or  in  default  thereof  shall  suffer  the  pains  and  penalties 
by  this  act  inflicted  upon  persons  respectively  who  shall  neglect  to  pay  or  shall  not 
pay  the  forfeitures  by  this  act  to  be  piud. 

And  no  person  punished  by  this  act  shall  be  punished  by  any  other  law  for  the 
tame  oflence. 

(B  28.)  Drankenness, 

By  the  st.  4  Jac.  5.  and  21  Jac.  7.  any  convicted  of  drunkenness  by 
view  of  any  justice  of  peace,  confession,  or  oath  of  any  witness,  though 
the  party  confessing,  at  the  assises,  sessions,  or  leet,  or  presoitment,  &c. 
or  before  any  justice  of  peace  within  six  months,  forfeits  for  the  first 
offence  5$.  to  the  poor, -to  be  levied  on  warrant  from  the  court  or  justice 
by  distress,  and  if  unable  to  pav,  shall  be  committed  to  the  stocks  for  six 
hours :  for  the  second  offence  shall  be  bound  with  two  sureties  in  a  recog- 
nizance of  10/.  to  be  from  thenceforth  of  good  behaviour. 

By  tlie  St.  7  Jac*  10.  and  21  Jac.  7.  an  alehouse-keeper  convicted  of 
drunkenness  shall  be  disabled  to  keep  an  alehouse  for  three  years. 

By  the  st.  4  Jac.  5.  a  constable,  &c.  neglecting  his  duty,  forfeits  105«  to 
the  poor,  to  be  levied  on  warrant  from  the  mayor^  justice  of  peaces  or 
court  where  the  conviction  is.   * 

(B  29.)  Barretiy. 

So,  by  the  st.  S4  Ed.  8. 1.  justices  of  peace  shall  have  power  to  restrain 
rioters,  and  all  other  barretors,  and  to  take,  pursue,  arrest,  and  chastise 
them  according  to  their  offence,  and  to  cause  them  to  be  imprisoned  and 
punished  according  to  law. 

Vide  Barretry,  (C). 

Bastardy. 
As  to  Bastardy^  vide  Bastard,  (G  1,2,  3.) 

Bridges. 
As  to  Bridges,  vide  Chimin,  (B  1,  &c.)  « 

[(B29.  a.)  Con- 
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[(B  €9.  a.)  Conspiracy,] 

[The  quarter  sessions  have  jurisdiction  over  conspiracy.  1  BIL  S68« 
3  Burr.  1S21.  infra.] 

(B  SO.)  Deceit — In  innholders. 

By  the  st.  21  Jac.  21.  (which  repeals  former  statutes  for  this  matter] 
if  an  innholder  make  horse  bread,  a  baker  being  in  the  town,  or  sell  not 
the  same,  and  his  oats»  provender,  hay,  and  victuals  both  for  man  and 
beast  at  reasonable  prices,  the  justices  of  peace  in  a  county,  or  corpora- 
tion, may  hear  and  determine,  &c.;  and  for  the  first  offence  the  inDhoIder 
shall  be  fined ;  for  the  second  imprisoned  fpr  a  month  without  bail;  for 
the  third  be  set  in  the  pillory;  and  for  the  fourth  forejudged  otkeepiDg 
an  inn  again. 

(B  31.)  In  weights  and  measures. 

Vide  post,  (B  87—93.) 

(B  Si.)  In  victuallers. 

Justices  of  peace  may  inquire  of  any  thing  done  to  the  fraud  or  deceit 
of  another. 

(B  38.)  Other  fraud. 

As,  if  a  man  read  a  writing  to  an  illiterate,  person,  in  other  words  than 
it  was  wrote,  by  which  means  he  seals  it.     1  Sid.  312. 
If  a  man  play  with  fiilse  dice.    R.  2  Rol.  107* 

By  17  tjeo.  i.  c  95.  three  jutdces  may  set  the  retail  price  of  coals;  and  if  the  it- 
tuler  refiues  to  sell  at  that  price,  they  may  empower  officer  to  force  entrance  into  anj 
any  place  where  such  coals  are  stored  up,  and  to  sell  them  at  that  price. 

m  SI  G.  9.  c  94.  one  joitice  may  bind  oter  a  penoo  aocuaed  m  obtaining  mtmcf 
by  false  pretences. 

Herein  too  of  pawning. 
.    By  95  G.  5.  c  4B.  every  person  exerddng  the  trade  of  a  pawnbroker  shall  take  out 
a  licence,  and  shall  renew  tne  same  annually,  ten  days  at  least  before  the  end  of  the 
year,  on  pain  of  fbrftiting  SOL 

By  6BG.  3.  c.  164.  sch.  pari  I.,  upon  eveiy  licence  to  be  taken  out  yeariy  for  wot 
or  exercising  the  trade  or  business  of  a  pawnbroker,  within  the  cities  of  London  sod 
Wettminstery  or  within  the  limits  of  the  two-penny  post,  there  shall  be  paid  a  duty 
of  15/. 

And  for  using  or  exerdshag  the  trade  or  business  of  a  pawnbroker  elsewhere, 
JL  lOf. 

The  said  duties  to  be  under  the  management  of  the  commissioners  of  die  stanp 
duties. 

By  95  G.  5.  c  4S»  no  person  shall  keep  more  than  one  houw  or  sh<m  by  virtoe  of 
one  licence ;  but  penons  in  partnership  need  only  take  out  one  lioenoe  nr  one  hantc 
s.  7, 8. 

Who  shall  be  deemed  pawnbrokers,  s.  5. 

Not  to  extend  to  persons  lending  mon^  at  5  ^  cent  s.  6. 

By  39  &  40  G.  3,  c.  99.  pawnbrokers  are  required  to  write  certain  words  over  their 
shops,,  s.  93. 96. 

The  rate  of  profit  to  be  taken,  s.  9, 5.  5. 

Pawnbrokers  to  give  farthings  in  exchsiige.  s.  4. 

Tables  of  rates  to  be  put  up.  s.  99. 

An  account  of  goods  pawned  to  be  entered  in  a  book,  &c  s.  6. 

Profits  taken  to  be  indorsed  on  duplicates,  s.  7« 

Penalty  on  pawning  goods  the  property  of  others,  s.  8. 

Penslh 
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Penalty  on  fioriging  or  eounteifeieiiig  notes  or  raendonuiduiiii.  s.  9. 

Arrest  of  persons  offering  goods  in  pawn  not  pnng  a  good  account  of  themselves, 
s.  10, 

Penalty  on  receiving  goods  io  pawn  in  a  state  of  manufacture,  or  linen,  &c.  put  out 
to  wash,  &c.  8.11. 
Such  goods  may  be  searched  for,  by  warrant  from  a  justice,  s.  13. 
Owners  of  goods  unlawfully  pawned  mav  search  for  the  same.  s.  13. 
Penalty  on  pawabrokers  refusing  to  deliver  up  goods  pawned,  a.  14. 
Persons  producing  notes  or  memorandums  deemed  the  owners,  s.  15. 
Where  notes,  &c.  are  lost,  a  copy  ioi)e  delivered,  s.  16.   . 
Pawned  goods  may  be  sold  at  the  end  of  one  year.  s.  17. 
Certain  goods  to  be  sold  separately  from  other  goods,  s.  1 8. 
Unless  notice  be  given,  before  the  end  of  the  year,  not  to  sell  s.  19. 
An  account  of  goods  sold  to  be  entered  in  a  book.  s.  20. 
Pawnbroker  not  to  purchase  goods  whilst  they  are  under  pawn.  s.  SI. 
Time  for  taking  in  pawns  limited;  and  the  age  of  the  persons  employed^  Ibid. 
Consequences  of  selling  goods  before  the  time  limited,  or  the  same  beinff  damaged. 

Pawnbrokers  to  produce  their  books,  s.  85. 

Informations  against  pawnbrokers  limited  to  19  months.  S.S7. 

Churehwardenis  to  prosecute,  s.  9S. 

But  not  certain  convicted  persons,  s.  S9. 

Not  to  extend  to  lending  mon^  at  5  per  cent.  s.  30. 

To  extend  to  executors,  s.  81. 

Recovery,  and  application  of  penalties,  s.  86. 

Inhabitants  may  be  witnesses,  s.  35. 

(B  34.)  Tithes  neglected. 

By  the  st  27  H.  8.  20.  on  request  of  the  spiritual  judge,  in  a  suit  of 
tithes,  two  justices  of  peace  ( I  Qu.)  may  attach  the  defendant  and  commit 
him  without  bail,  till  he  find  surety  by  recognisance  to  obey  the  pro- 
ceedings, &c.  of  the  eccIesiEustical  court.    Vide  Dismes,  (M  4.) 

So,  by  the  st.  S2  H.  8.  7-  till  he  find  surety  by  recognizance  to  obey 
the  sentence  definitive,  &c. 

By  the st.'7  &  8  W.  3.  6.  (continued bjrthest  10&  11  W.  8. 15.  and 
perpetuated  by  the  st.  8  &  4  Ann.  c.  18.)  if  any  subsiract  small  tithes,  &c. 
or  composition,  not  above  the  value  of  405.  for  twenty  days  after  demand, 
unless  in  London,  or  town  wh^re  settled  by  act  of  parliament,  on  com- 
plaint within  two  years,  in  writing,  to  two  justices  of  peace,  if  either  inte- 
rested in  the  tithes,  nor  patron,  occ,  they  may  summon  in  writing  the 
party,  and  on  appearance  or  default,  die  summons  being  proved  by  oath, 
may  examine  evidences,  and  in  writing  under  hand  and  seal  determine 
the  cause,  and  give  costs,  not  above  105.  And  on  non-payment  by  ten 
days  after  notice  may  by  warrant  to  constables,  &c.  distrain  for  the  money 
adjudged,  and  if  not  paid  in  three  days,  sell,  &c.  And  if  the  par^ 
remove  into  another  county,  &c.  may  certify  the  judgment  to  the  justices 
ofpeace  there,  who  shall  levy,  &c.  But  the  party  grieved  may  appeal 
to  the  quarter  sessions,  who  shall  finally  determine,  and  if  they  affirm, 
may  give  what  costs  they  think  fit,  to  be  levied  by  distress  and  sale,  &c. 

And  no  writ,  &c.  shall  remove  or  supersede,  &c.  unless  the  title  of  the 
tithes  come  in  question ;  but  if  the  party  insist  before  the  two  justices  on 
a  prescription,  modus,  &c.  in  writing  under  his  hand,  and  give  security 
to  pay  aU  costs  if  the  modus,  &c.  be  found  against  him,  the  justices  shall 
make  no  judgment,  or  if  a  suit  hath  been  Tor  the  same  matter  in  the 
exchequer,  or  ecclesiastical  court.  And  the  partv  shall  inroU  the  judg- 
ment of  the  two  justices  at  the  quarter  sessions}  which  shall  be  a  bar,  &c. 

to 
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to  another  suit :  but  if  the  complaint  be  fnyolous,  the  justices  may 
give  costs,  not  above  IO5.  against  the  complainant: 

By  the  st.  7  &  8  W.  3.  S^.  (made  perpetual  by  st.  1  Geo.  6.)  if  a 
quaker  refuse  great  or  small  tithes  or  church  rates,  the  two  next  justices 
of  peace  may  convene  him,  examine  the  truth  of  tl^e  complaint,  state 
what  is  due  not  above  10/.,  and  by  order  under  hand  and  seal  appoint 
payment^  and  on  refusal,  &c.  levy  by  warrant  from  any  of  the  said  jus- 
tices by  distress  and  sale,  &c.  unless  he  appeal,  as  he  may,  to  the  next 
quarter  sessions  of  the  county  or  corporation,  who  shall  finally  deter- 
mine, and,  if  judgment  continued,  give  costs  against  the  appellant,  to  be 
levied  by  distress  and  sale,  &c. 

a 

9OOenO0. 

If  the  order  under  7  &  8  W.  does  not  specify  that  the  complaint  was  in  wridiig)  k 
will  be  quashed.    Str.  264. 

By  55  G.  3.  c.  1S7,  reciting  that  whereas  by  7  &  s  W.  5.  it  is  .enacted,  where  am 
quaker  shall  refuse  to  pay  for  or  compound  for  bit  great  or  small  tithes,  or  to  pay  any 
church  rates,  two  or  more  of  his  majesty's  justices  of  the  peace  are  autboriaed  to  hear 
and  determine  the  same,  not  exceeding  the  value  of  10/.:  and  that  whereas  by  1 G.  i. 
the  said  act  is  extended  to  other  objects,  and  that  it  is  become  expedient  to  enlarge  tbe 
said  sum;  it  is  enacted,  that  jill'the  provisions  of  the  said  acts  shall  be  deemed  to  ei- 
tend  to  any  value  not  exceeding  50/. ;  provided  that  one  justice  shall  be  compcteatto 
receive  the  original  complaint,  and  to  summon  the  parties  to  appear  before  two  or 
more  justices  of  the  peace,  as  in  the  said  act  is  set  forth. 

(B  350  Extortion. 

So  justices  of  peace  have  authority  by  their  commission  to  inquire  of 
extortion.    Vide  £xtorti<xi. 

(B  36.)  What  fees  are  allowed. 
Vide  Extortion,  (D). 

(B  37.)  What  not 

Vide  Extortion,  (E). 

(B  38.)  Forestalling. 

By  the  st.  5  &  6  Ed.  6.  14.  justices  of  peace  may  inquire^  &c«  of  fore* 
stallmg,  regrating,  and  ingrossing  against  the  statute  at  the  quarter  ses- 
sions, by  presentment,  and^^examination  of  two  witnesses,  &c.  andmav 
award  process  as  on  an  indictment,  and  estreat  fines,  &c.  and  for  the 
moiety  of  the  informer  award  execution  hy  Jlerijacias,  or  capias* 

By  the  st.  SI  Ed.  1.  Rast.  a  fbrestaller  is  declared  to  he,  duressor  path 
perum  and  a  public  enemy,  who  shall  not  be  suffered  in  any  town^  but 
for  the  first  oiFence  shall  be  amerced  and  lose  the  goods  bought,  for  the 
second  be  set  in  the  pillory,  for  the  third  imprison^  and  ransomed,  for 
the  fourth  abjure  the  realm.     S  Inst.  196. 

By  the  st.  25  Ed.  3.  3.  a  fbrestaller  of  victuals  or  merchandize,  comiDg 
by  land  or  water,  shall  forfeit  t|ie  goods  or  value,  and,  if  not  responsible, 
j^ffev  two  years  imprisonment ;  if  convict  at  the  suit  of  the  party,  a  moictv 
to  the  king,  and  a  moiety  to  the  party. 

By  the  st.  5  &  6  Ed.  6.  14.  he  that  buys  merchandize,  victuals,  ur 
other  thing,  coming  by  land  or  water  to  a  market,  fair,  or  port  to  be  sold, 
or  makes  a  bargain  or  promise  for  any  thing  so  coming,  or  by  message 
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or  otherwise  motions  the  enhancing  the  price,  or  dissuades  any  coming 
from  bringing  such  things  to  iparket,  fair,  or  port,  is  a  forestaUer ;  and 
being  convict  within  two  years  after,  shall,  for  the  first  o£fence|  suffer  two 
iponths  imprisonment  without  bail,  and  forfeit  the  value  of  the  goods; 
for  the  second  o£Fence  half  a  year's  imprisonment,  and  double  the  value, 
of  the  goods ;  for  the  third  ofPence  be  set  in  the  pillory,  lose  all  his  goods, 
and  be  imprisoned  durmg  the  king's  pleasure. 

By  the  st.  5  £1.  5.  no  statute  against  forestalling  shall  extend  tabuving 
so  much  unsalted  fish,  or  mud-fish^  wine,  oil,  or  salt  by  way  of  fore- 
stalling, as  shall  be  brought  in  an  English  vessel  into  spme  pprt  in  thin- 
realm. 

Forestall  is  derived  iromfare^  vid^  and  $taU^  impedimerUum :  and,  by 
the  common  law,  regrating  and  ingrossing  were  comprehended  within 
forest^lment     3  Inst.  19^. 

But  it  is  no  forestallment  to  buy  at  Billingsgate;  for  it  is  a. market. 
R.  Sho.'  292. 

There  have  been  severed  statutes  made,  from  time  to  time,  against  forestalling,  in* 
grossing,  and  relating  in  general ;  and  also  especially  with  respect  to  particular  spe- 
des  of  goods,  according  to  their  several  circumstances;  almost  all  of  which  from  the 
S&  6  £dw.  6.  c.  14.,  and  others  downwards,  made  for  enforcing  the  same,  are  repeat 
led  by  12  G.  9.  c.  71.  But 'these  ofiences  still  continue  punishable  upon  indictment 
at  the  common  law,  by  fine  and  imprisonment. 

To  forestall  any  commodity,  which  is  become  a  common  victual  and  necessary  of 
life,  or  is  used  as  an  ingredient  in  the  making  or  preservation  of  any  victual,  though 
not  formerly  used  or  considered  as  such,  is  an  ofifence  at  common  law.    1  East,  143* 

So  much  of  St.  IS  Car.  S.  c*  7.  as  prohibits  the  buying  of  com  to  sell  again^'and 
the  laying  of  it  up  in  granaries,  is  repealed  by  31  G.  3.  c.  30.  &.  2. 

(B  39.)  Regrating. 

By  the  st.  5  &  6  Ixl.  6. 14.  he  that  regrates^  ot  gets  into  his  pofijsessioii 
in  any  fair  or  market,  any  corn,  wine,  fishy  butter,  che^e,  tallow,  candle^^ 
sheep,  lambs,  &c.  or  dead  victual  brought  there  to  be  sold^  and  sells  the 
same  again  in  the  same,  or  other  &ir  or  market  within  four  miles^  is  a 
regrator,  and  being  convict  within  two  years  after  shall  suffer,  &c.  iU 
ForestaUer,  ante,  (fi  S8.) 

Provided  a  subject,  dwelling  within  a  mile  of  the  main  sea^  may  buy 
fresh  or  tolted  fish,  and  sell  the  same  again  at  reasonable  prices. 

And  if  any  buy  any  oxen,  &c.  sheep,  lambs,  calves,  or  goats  livings 
and  sell  the  same  alive,  without  keeping  them  fiye  weeks  (Hi  his  own 

f  rounds,  he  shall  forfeit  double  the  value  of  the  cattle,  a  moiety  to.the 
ing,  a  moiety  to  th^  prosecutor,  &c»  unless  a  drover,  licensed  by  thr6e 
justices  of  peace  (1  Qu.)  who  may  buy  cattle,  and  siell  them  again  in  fairs 
or  markets,  at  forty  miles  distance. 

By  the  st.  5  £1.  5.  the  statutes  against  regrators  shall  not  extend  to 
buying  out  of  any  English  vessel  so  much  unsalted  or  mud-fish,  wine, 
.oil,  or  salt,  by  way  of  r^rating,  as  shall  be  brought  i&to  port  in  tliis 
realm. 

A  regrator,  alias  dicitttr  a  chopper,  or  jobl^er.     3  Inst.  195.  marg. 

Vol.  IV.  Y  y  (B  40.)  In- 
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(B  40.)  Ingrossing.— What  shall  be- 
By  1^  St.  5  ft  6  Ed.  6.  14>.  he  that  gets  into  his  hands  by  buybg  or 
contract  (and  not  as  tithes  or  lessee)  any  com,  batter,  cheese,  fish,  or 
oAer  dead  victual  within  the  realm,  with  intent  to  seQ  again,  is  an 
ibgfosser. 

Ingrossing  was  an  offence,  'and  indictable  by  the  common  law.  3  Inst 
1&5>  196. 

As,  if  a  merchant  foreigner,  or  subject,  buy  victuals  or  merchandize 
wtthih  the  realm  in  gross,  and  sell  them  presently  in  the  gross.  R.b; 
all  the  J.     S  Inst.  196. 

An  ihgrosser  by  the  common  law  was  comprehended  under  the  word 
forestaller.  .Ibid. 

And  every  enhancement  of  prices  was  an  oflence ;  for  it  was  quasi  a 
fbrestallment   Ibid. 

As  if  a  man  had  sold  com  in  sheafs.     S  Inst.  197. 

If  by  false  rumours  he  enhances  the  prices.    S  Inst.  ]  96. 

So  a  fishmonger,  or  any  in  trade,  may  be  indicted  for  ingrosfflng,  if  be 
buys  eoing  to  market,  or  by  retail,  to  enhance  the  price.    1  Rot.  1 1 . 

WTtihin  die  stat.  5  8l  6  Ed.  6. 14.  salt  is  a  victual,  and  the  ingrossing 
punishable.     R.  S  Inst  195.    Dub.  Cro.  Car.  231. 

And  every  thing  for  the  necessary  use  of  man,  in  eating  and  drinking. 
9  Inst.  195. 

An  indictment  for  buying,  ed  intentione  ad  revendendfitn,  is  sufficient, 
and  after  verdict  it  shall  not  be  intended  of  a  revenditton  by  retul- 
R.  Cro.  Car.  315.    Jon.  320. 

And  it  need  not  say,  that  he  had  it  not  by  demise,  &c.  for  that  shall  be 
shewed  on  the  other  side  in  evidence.     R.  Jon.  157* 

If  the  informer  pray  the  forfeiture  ad  valorem  of  the  thing  ingrossed, 
without  saying  the  sum,  it  is  sufiBcient.    Ibid. 

And  it  is  su£Scient>  ^he  pray  the  moiety  for  himself  and  demand 
nothing  for  the  king.    Ibid. 

An  ^krticle  though  only  an  ingredient  in  preserving  victuals,  salt,  or  hops  for  instsooe, 
is  itself  a  victual  and  necessary  of  life,  the  ingrossing,  &c.  of  which,  or  using  of  sot 
undue  practices  to  enhance  its  price  to  the  pubfic,  is  an  offence  at  common  law,  iak- 
pendent  of  the  statute  S&6  Bd. 6.  c.  14.,  which  only  declared  the  common  law, «ni 
superadded  penalties  to  the  ofifence.  See  the  case  lor  instances  of  this  crime,  1  Esst, 
145.167. 

Since  die  st.  9  Ann.  c.  19.  s.  24.  hops  are  a  victual,    i  East,  145. 

An  indietment  for  ingrossing,  &c.  a  great  quantity  offish,  geese,  and  ducks,  witbont 
ascertaining  the  quantity  of  each,  is  bul.    1  £ast,  iS3. 

Whether  the  purchase  of  part  of  a  commodity  is  sufficient  to  raise  ^  pnee 
of  the  reudue,  is  a  question  of  fact,  depending  on  the  state  of  the  demand;  tbett- 
fore  an  indictment  for  ingrossing  need  not  state  what  the  quantity  was  from  wbidi 
the  purdiase  was  made,    l  East,  149. 

It  seems  that  those  statutes  only  against  forestalling,  &e.  are  repeded,  whcfc 
are  enumerate  in  the  repealing  act  of  IS  Geo.  5.  c  71.    lEast,  150. 

(B  41.)  What  not 

But  it  will  not  be  ingrossing  by  the  common  law^  if  a  merchant  bo; 
out  of  the  reahn,  and  import  and  sdl  in  the  gross.    R.  S  Inst  19& 

12  [Tie 
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[The  side  of  a  standing  crop  of  corn,  hops,  or  the  like,  la  l^gal,  unless 
made  with  intent  to  sell  again.     2  N.  R.  S55.] 

So,  by  the, St.  IS  £1. 25.  he  shall  not  be  an  ingrosser,  who  buys  wine, 
oil,  su£rar,  currants,  spice,  or  other  forei^  victuals. 

So,  by  the  St  5  &  6  Ed.  6.  14;.  he  shall  not  be  an  ingrosser,  if  he  buy 
barley  or  oats,  and  convert  it  into  malt  or  oatmeal  in  his  own  house,  and 
then  sell  it. 

Though  he  buy  foreign  oats.     R.  Hard.  2SK 

So,  if  ne  buy  com,  with  int^ent  to  convert  it  to  meal,  and  then  sell  it. 
Per  two  J.  Mo.  595. 

Or  to  convert  it  to  starch.     R.  Bridg.  6. 

So,  by  the  same  statute  of  5  &  6  Ed.  6.  14*.  if  a  fishmonger,  butcher, 
poulterer,  innholder*  or  victualler,  buy  what  belongs  to  their  trade  or 
employ,  to  sell  by  retail. 

Or,  if  any  buy  salted  or  dried  fish,  herrings,  or  sprats,  and  sell  at 
reasonable  prices.    Vide  2  Bal.  249. 

So,  by  the  same  statute,  if  any  buy  com  to  seed  bis  ground ;  but  if  he 
have  of  his  own  com  sufficient  to  seed  his  ground  and  find  his  house  for 
a  year,  and  brings  not  to  market  as  much  as  he  bought,  he  shall  forfeit 
double  the  value  of  what  he  bought. 

Or,  if  a  badger,  &c.  allowed  bv  three  justices,  buy  com,  butter,  cheese^ 
or  fish  to  be  sold  within  a  month  in  a  fair,  or  market,  or  to  any  person 
for  provision  of  his  house,  or  buying  for  the  provision  of  a  corpcMration, 
ship,  or  fort,  &c.  it  is  no  offence,  without  forestalling. 

And  by  the  st.  5  El.  12.  a  badger,  drover,  &c.  must  be,  or  have  been 
married,  be  an  householder  thirty  years  old,  and  allowed  in  the  quarter 
sessions. 

By  the  st  15  Car.  2.  7.  every  person  may  buy  com  in  open  market  to 
lay  up  and  sell  again  at  these  prices,  viz.  wheat  48^.  ry,e  82^.  barley  or 
malt  285.,  buck-wneat  285.  oats  ISsAd.  peas  and  beans325.  per  quarter  (not 
forestalling,  nor  selling  again  in  the  same  market  within  three  months.) 

So  apples,  plums,  cherries,  or  other  fruit  are  not  victual,  being 
more  for  pl^sure  than  necessity.  R.  &  Aff.  in  Error,  8  Inst.  196. 
Cro.  Car.  231.    2  Cro.  214. 

Nor  hops.    Cro.  Car.  231.    [Sed  vide  supra,  et  9  Ann.  c«  12.  s.  24*.] 

(B  42.)  Game. — Unlawful  sports. 

By  the  common  law  recreations  by  cards,  dice,  8cc.  were  not  pro- 
hibited.    1 1  Co.  87.  b. 
And  therefore  the  king  cannot  prohibit  the  making  of  cards,  dice,  &c. 

Ibid. 
And  such  recreations  are  not  mala  in  se,  for  the  king  may  license  them. 

Ibid. 

But  by  the  st.  33  H.  8.  9.  none  shall  keep  a  common  house,  or  alley, 
for  bowls,  coyts,  tennis,  dice,  cards,  or  other  unlawfiil  j^ame,  without 
a  phicard^  &c.  on  pain  of  405.  for  every  day.  Vide  infra,  2  8t  3  Ph. 
&  M.  9.    Vide  Leet,  (L  14.) 

And  none  shall  haunt  or  play  at  such  houses  or  games  on  pain  of  65.8c/. 

fi)r  every  time. 

No  artificer,  husbandman,  labourer,  apprentice,  journeyman,  mari- 
ner, fisherman,  or  servant^  shall  play  at  such  games,  unless  at  Christmas, 

Yy  2  in 
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in  the  master's  house,  or  in  his  presence  by  his  licence,  on  pain  of  SOr. 
for  every  time. 

And  justices  of  peace,  mayor,  &c.  shall  search  once  a  month  (if  need 
be)  on  pain  of  405.  after  such  houses  or  games,  and  shall  imprison  the 
keepers  or  haunters  of  them,  till  they  fina  surety  by  recognizance  not  to 

do  so. 

And  by  the  st.  2  &  3  Ph.  &  M .  9.  every  placard,  for  keeping  a 
bowling  alley,  dicing  house,  or  other  unlawful  game,  shall  be  void. 

Flaying  at  nine  pins  is  an  unlawful  game  within  thi»  statute.  Adm. 
1  Sid.  247. 

So  keeping  a  cockpit. 

So,  by  the  st.  10  &  11  W.  S.  17*  lotteries  are  common  nuisances, 
which  none  shall  keep  under  500/.  nor  play  at,  under  20/.  penalty. 

By  the  st.  16  Car.  2.  7.  if  any  win  by  cozenaee  at  cards,  dice,  tables, 
tennis,  bowls,  skittles,  shovel-board,  cock-fighting,  dog-match,  horse- 
race, foot-race,  or  other  game  or  pastime,  he  forfeits  the  treble  value; 
a  moiety  to  the  king,  a  moiety  to  the  loser,  if  he  sue  in  six  months; 
otherwise  to  any  who  prosecutes  in  the  courts  of  Westminster,  &c. 

So,  by  the  st.  9  Ann.  14.  after  1st  May  1711,  if  any  lose  at  any  time 
or  sitting  by  play,  or  betting  to  one  or  more  persons,  in  the  whole,  die 
sum  or  value  of  10/.  and  pay  the  same,  he  may  in  three  months  next  re- 
cover the  money  from  the  winner. 

By  the  st.  16  Cor.  2.  7.  if  any  play  at  any  of  the  said  games  supra, 
or  any  other  game,  (not  for  ready  money),  or  bet  on  the  side  of  a 
player,  and  lose  above  100/.  on  tick  at  any  one  time,  &c.  he  shall  uot 
be  bound  to  pay,  but  all  judgments,  bonds,  &c.  for  the  same  shall  be 
void ;  and  the  winner  shall  forfeit  treble  the  value  of  what  he  wins  above 
100/.  a  moiety  to  the  king,  a  moiety  to  him  who  will  sue  by  debt,  in- 
formation, &c.  and  treble  costs. 

If  he  lose  at  the  same  meeting  above  100/.  to  several  persons,  it  will 
be  within  the  statute.  R.  S  Keb.  671.  R.  Lut  180.  If  partners,  1  Sal. 
345.     Vide  infra. 

If  he  lose  80/.  and  then  agrees  to  play  another  time,  when  he  loses 
80/.  more ;  it  shall  be  said  to  be  all  lost  at  one  time  and  meeting. 
D.  5  Mod.  6.     Dub.  2  Mod  54. 

If  there  be  an  agreement  for  four  heats  at  a  horse-race,  and  the  action 
is  for  two  heats,  which  was  under  100/.  Per  Holt,  G)m.  6.  R.  1  Vent 
253.     2  Lev.  94.     Skin.  573. 

If  a  bill  be  drawn  for  the  inoney  upon  B.  who  accepts  it,  yet  it  shall  be 
void.     1  Sal.  344.     5  Mod.  175.     Com.  4.  S.  C. 

By  the  st  9  Ann.  14.  all  notes,  bonds,  judgments^  mortgages,  &c. 
where  all  or  any  part  of  the  consideration  was  for  money  won  at  cards, 
dice,  tables,  tennis,  bowls,  or  other  ^ame,  or  by  betting,  or  lent  to  any 
when  gaming  or  betting,  shall  be  void. 

And  the  mortgage,  &c.  shall  enure  for  the  sole  benefit  of  him  who 
would  be  entitled  to  the  lands  after  the  death  of  the  mortgagor ;  and  all 
conveyances  to  prevent  the  same  shall  be  fraudulent  and  void. 

But,  if  at  play^  a  man  makes  a  wager  above  100/..  for  a  thing  which 
relates  to  the  play,  it  is  not  within  the  statute;  for  it  is  a  collateral  matter: 
as,  a  wager,  wheUier  a  cast  touch  at  back-gammon  ought  to  be  removecL 
R.  5  Mod.  6.     4  Mod.  409.     1  Sal.  344.     Skin.  572. 

So, 
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So,  if  a  bill  be  for  money  at  play,  to  the  winner  or  order,  and  that  is 
assigned  for  a  just  debt,  and  accepted  in  the  hand  of  the  assignee,  it  shall 
not  be  within  flie  statute,  as  to  the  assignee.     Per  Holt  in  B.  R.    l  Sal 
34*.      R.  2  Mod.  279.      [Dougl.  636.  contra.     Com.  6.  S.  C.   Str 
1155.] 

So,  it  is  not  within  the  statute,  if  a  man  lose  100/.  to  one^  and  after- 
wards 100/.  to  another;  for  it  is  a  several  contract.  R.  1  Sal.  345, 
Vide  supra. 

So,  if  he  lose  2000/.  in  ready  money,  and  afterwards  100/.  more  unon 
tick.     R.  1  Sal.  345.     R.  I  Sid.  394.  ^ 

How  the  st  16  Car.  2.  shall  be  pleaded  in  bar,  to  a  debt,  &c.  rVide 
in  Pleader,  2  G  8.-2  W  26.)  ^ 

3DlienDa. 

By  9  G.  2.  c.  28. 8.  9.  where  it  shall  be  proved,  on  the  oath  of  two  witnesses  before 
any  justice  of  the  peace,  as  well  as  where  he  shall  find  upon  his  own  view,  that  any 
person  hath  used  any  unlawful  game,  contrary  to  the  said  statute  of  H.  8.,  the  said 
justice  shall  have  power  to  commit  him  to  prison  witliout  bail,  unless  and  until  he 
shall  enter  into  one  or  more  recognizance  or  recognizances,  with  sureties  or  without, 
at  the  discretion  of  the  justice,  that  be  shall  not  from  thenceforth  play  at  or  use  such 
unlawful  game. 

By  18  G.  2.  c.  34.  s.  7.  no  priyilege  of  parliament  shall  be  allowed  to  any  person 
against  whom  a  prosecution  snail  be  commenced,  for  keeping  any  public  or  common 
gaming  house,  or  any  house,  room,  or  place  for  playing  at  any  before  or  now  prohi- 
bited game. 

By  25  G.  2.  c.  36.  s.  2.  houses  of  public  amusement  within  London  and  twenty  miles 
thereof^  to  be  licensed. 
Which  said  licence  shall  be  granted  as  therein  prescribed,  s.  3. 
Constable's  duty  upon  notice  of  bawdy-houses,  &c.  8.  5. 
Person  keeping  bawdy-house,  &c.  to  be  bound  over.  s.  6. 

By  58  G.  3.  c.  70.  notices  directed,  by  25  G.  2.  c  36.  to  be  given  to  constables  in 
certiun  caises,  to  be  given  also  to  the  overseers  of  the  poor,  who  are  to  prosecute. 

By  25  G.  2.  c  56.  s.  7.  if  the  constable  shall  neglect  or  rdTuse^  upon  such  notice, 
to  go  before  a  justice,  or  to  enter  into  recognizance,  or  shall  be  wilRUly  negligent  in 
carrying  on  the  prosecution,  he  shall  forfeit  20/.  to  each  of  the  said  inhabitants. 
Who  shall  be  deemed  master,  s.  8. 
Parishioner  may  give  evidence,  s.  9.  ' 

And  no  indictment  for  such  ofience  shall  be  removed  by  certiorari,  s.  lo. 
By  18  G.  2.C.  34.  s.  1.  no  person  shall  keep  any  house,  room,  or  place  for  playing, 
or  permit  any  person  within  any  such  house^  &c.  to  play  at  the  same  of  roulet  (or 
roly  poly),  or  at  any  other  same  with  cards  or  dice,  already  prohibited  by  law ;  and  if 
any  person  shall  keep  such  house,  &c.  for  playing,  or  permit  any  person  to  play  as 
aforesaid,  he  shall  incur  the  penalties  of  12  G.  2.  c.  28. 

And  if  any  person  shall  play  at  roulet  (or  roly  poly)  or  at  any  same  with  cards  or 
dice,  abeady  prohibited  by  law,  he  shall  incur  the  pains  and  penalties  of  12  G.  2.  c.  28. 
s.  2. 
Power  of  justices  under  18  G.  2.  c.  34.  &  4. 

Persons  may  be  witnesses,  though  they  have  played,  betted,  or  staked  at  any  such 
prohibited  games. 

Persons  winning  or  losing  certain  sums  liable  to  be  indicted,  &c.  s.  8.  Vide  2  BIk. 
706. 
This  act  not  to  invalidate  9  Ann*  c  14. 

Horse-radng  is  within  the  stat.  of  Ann.    2  Str.  1 1 59.    2  Wils.  309. 
And  fbot-racing  also.    2  Wils.  36.  Cowp.  28 1 . 

And  also  a  wager  that  a  person  did  not  nnd  within  such  a  time  a  man  who  could 
carry  on  foot  24  stone  weight,  ten  miles  in  fifteen  hours,    l  Cowp.  282. 

8o  a  wager  of  10(.  to  5/.  upon  a  horse-race,  though  the  race  was  for  a  leeal  plate. 
aBlk.706  ^    *^ 

So  cricket, as  it  seems,    l  Wils.  220. 

Where  money  is  to  be  paid,  to  enable  a  horse  to  start,  it  will  be  taken  to  be  entranc  • 

Y  y  8  /  money 
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mon^  within  tt  is  G.  s.  c.  19.  s.  7.,  unless  an  opposite  intention  etptmif  iffmn* 

BondJSde  horse-racing  onljr,  is  l^ized  by  st  13G.S.  c.  19.  and  18G.2.C54, 
6T.R.  499.    8E&P.  51. 

Securities  avoided  by  the  statute,  are  void  in  the  hands  of  innocent  holders.  S  Str. 
1155. 

But  the  statute  does  not  extend  to  loans  without  security.  9  Str.  1949b  DoqgL743. 

The  word  securities^  in  the  act,  means  lasting  liens  noon  the  estate.  8  Str.  1849. 
Vide  etiam  2  Wis.  309.    2  Burr.  1077.     1  Esp.  18.    2  N.  R.  415. 

No  action  lies  upon  such  wagers  as  in  the  event  may  have  an  influence  upon  the 
publicpolicy  of  thekingdom.    2  Selw.  N.  P.-  1902.  le  East,  15a 

Nor  upon  a  wager  on  a  cock*fight.  3  Camp.  14a 

Nor  upon  a  wager  between  two  indifierent  persons,  rejecting  the  sex  of  a  third 
person.    2  Cowp.  729. 

Nor  upon  a  wager  whether  an  unmarried  woman  had  had  a  child.    4  Camp.  151 

Nor  upon  a  wager  respecting  the  mode  of  playing  aa  ill^l  jgame  -  t  H.  B.  43. 

Under  the  st  of  Ann,  if  the  parties  play  finom  Monday  evenmg  to  Tuesday  ereniii^ 
without  any  interruption,  except  for  an  hour  or  two  to  dinner,  this  is  all  one  dtUDg. 

2  BIk.  1296. 

And  under  the  same  statute,  where  the  loserbecoraes  benknipt»  his  assignfes  may 
sue.    9  H.  Blk^  308. 

An  action  brought  by  the  loser  to  recover  back  money  loit  at  pli^*,  is  remedial  sod 
notpenal,  and  a  new  trial  msty  be  had  therein.    9  BIk.  I99e. 

where  sev end  win  money  at  play,  thejr  are  only  liable  to  the  loser  jointiy»  under  ths 
St  9  Ann.  c.  14.  in  claim  bang  rounded  ra  contract    7  T.  R.  257. 

Money  ftdriy,  lost  at  play  can  only  be  recovered  bad^  under  the  st  9  Ann.  c  U.uU 
and  only  then  on  a  count  referring  to  the  statute^    1  M.  &  S.  50a 

Under  9  Ann.  c.  14.  s.2.  the  loser  must  sue  for  the  thing  lost  within  the  three 
months,  since  the  contract  is  made  void.    2  N.  R.  413. 

A  bill  ittainst  the  winner  of  more  than  lafc  at  pby,  most  state  the  pkiintiirto  be  ibe 
loser,  or  £at  three  months  have  elapsed  since  the  offence.    2  Anst  50t. 

As  to  what  evidence  is  sufficient  to  convict  under,  st  1 2  6. 2t  c.  28.    $  T.  R.  338. 

Semble,  that  in  action  for  the  penalties  given  by  9  Ann.  c  1 4.  Sb2.  a  bill  of  disooveiy 
filed  against  the  defendant  for  the  purpose  of  a  former  actioa  oA  th^  former  part  of  the 
9d  sect,  for  the  money  lost,  may  be  given  in  evidence^    l  Mars.  497.    6  TaunU  141 . 

The  St.  32  G.  3.  c.  59,  s.  5.  enacts  that  penalties  levied  under  that  act,  except  dM 
informei^s  share,  shall  be  paid  to  the  receiver  appointed  by  the  not  It  leems  thst 
this  does  not  alter  the  form  of  adiudicatton  in  a  oonvietaon.    i  T.  R.  S4l. 

Where  a  defiendant  is  convictedf  on  9  Ann.  c  14.,  which  gives  five  timet  the  vahia  to 
a  common  informer,  the  judgment  is  only  qmod  eomnetmi  esl,  and  an  actioa  for  tbe  fiw- 
feiture  must  be  brought  on  the  judgment    Str.  1048. 

B.  R.  may  gnre  prosecutor  leave  to  compound  a  prosecation  for  ^Mniag.    1  Wib. 

130. 

The  St.  9  Ann.  c.  14.  is  not  confined  to  an  assault  eoromitted  at  the  time  of plajt 
and  therefore  applies  to  one  CjMnmitted  at  any  time  afterwards  on  account  ot  twt 
money  due.    4  jSast,  175. 

Whether  an  iissault  was  committed  on  account  of  money  won  at  pl^y  within  the 
St  9  Ann.  c.  14.  is  a  question  for  the  Juvy^  where  there  are  oppe«te  presumptioos. 
4  East,  175. 

By  13  G.  2.  c.  19.  s.  1.  no  person  shall  start  any  horse  at  a  horse-race,  unless  hisowo 
property,  on  pain  of  forfeiture  of  such  horse;  nor  more  than  one,  on  pa»  eCforfieinqg 
all  but  ^  first 

By  8.  2.  no  prize  to  be  under  50^;  if  any  person  start  for  less,  900^  penally  a  ^ 
100^.  penalty  for  advertizing  a  less  prise. 

By  s.  3.  five  years  old  were  to  cany  ten  stone,  six  yean  old  eleven  stone,  and  tetco 
years  old  twelve  &tone,  under  200^  penalty.  But  the  1 8  G.  9.  c.  34.  a.  I«  hM  icpei^td 
this. 

By  s.  4.  the  race  must  begin  and  end  the  same  daf . 

By  s.  5.  no  match  shall  be  for  less  than  5oA,  umhs  ran  at  Newmarket  or  Bbii* 
hanibleton,  onpainof200/. 

By  s.  6.  penalties  are  recoverable  in  Westminster  Hail  or  at  tiie  asiiae^  Wftolbe 
informer,  half  to  the  poor  where  the.  offence  committed;  and  in  Somersetsbiiw  to 
Bath  hospital. 
.  By  s.  7.  entrance  money  shall  go  to  thie  second  best  hone. 
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hy  k  6.  this  act  shall  not  exteod  to  aajr  fHiiaes  then  mmg  out  of  landa^  or  aonej 
chaiveabie  therewidi. 

A  none-race  for  iSk  a  side,  play  or  pay,  though  otae  gives  the  other  $L  to  makethe 
match,  is  a  match  for  50l.    4  Bnrr.  8452. 


By  lo&ll  W.8.C.17.B..  1.  aO  lotteries  are  declared  to  be  nihlic  juniancei^  and 
all  mots,  patents,  and  licences  lor  such  lotteries  to  be  against  law. 

And  by  s.  S,  5.  keeping  or  playing  at  lotteries,  is  denounced. 

St.  9  Ana  c.  6.  s.  56.  empowers  justices  to  suppress  lotteries. 

St.  10  Ann.  c.  26.  s.  109.  8  G.  1.  c.  2.  12  G.  2.  c  f  6.  15  G.  2.  €.  19«  dowiuiois^er- 
taininsuranoe  offices  and  games. 

St^  46  G.S,  c.  148.  8.  59.  enacts,  that  all  pecuniary  penalties  for  anv  ofience  ^gainst  * 
any  law  touching  or  concerning  lotteries,  shall  be  applied  to  the  use  ofnis  majesty,  &c 

By  42  G.  5.  c.  119.  s.  1 .  all  ^ames  or  lotteries  callea  little  goes,  are  dedarea  commoii 
and  public  nuisances,  and  against  the  hw. 

And  by  s.  2.  persons  keeping  any  office  or  place  for  any  gaSM  or  lottenw  not 
authorized  by  law,  &c.  shall  foneit  500^  and  be  deemed  rottues  and  vi^gabonds. 

Persons  so  offending,  against  whom  no  information  shall  have  been  made,  shall 
be  punished  as  rogues  and  vagabonds,  s.  5L 

Justices,  ootnformation,  may  authorize  persons  to  break  open  the  doors  of  places 
where  such  offences  shall  have  been  oommitted,  and  apprehend  oAenders  and  offliers 
assisting  them,  and  carry  them  before  a  justice,  s.  4.  ^ 

Persons  employiqe  otners,  though  not  discovered  in  the  premise^  to  be  deemed 
TOgnes  and  vagabonds,  s:  4. 

Persons  agreeing  to  pay  any  sum,  or  to  deliver  any  goods>  te.  on  any  event  mlativfe 
to  such  gai^e  or  lotteiy,  or  pubiiahing  any  proposal,  shall  forfeit  100/.  s.'5« 

Offenders  ma?  be  u>prehended  on  the  apot  by  any  person  and  carried  Ixfiire  a 
justice,  who  shall,  on  tne  penalty  not  being  paid,  commit  theoflSander.  s.  6. 

As  to  fordgn  lotteries,  see  9 G.  1.  c.  19.  B^G. 2.  c. 38. 

The  27  G.S.  c.  1.  was  repealed  by.46G.5.  a.  14S.  It  eontained  «  neofision  aane- 
thing  similar  to  s.  59.  of  the  last-mentioned  act;  upon  which  it  was  held,  that  ST  G.  5. 
extended  only  to  state  lotteries.  Quaere  therefore  if  46  G.  3.  has  a  more  extensive 
operation. 

The  premhim  advanced  on  insurance  of  lottery  lidcets  may  be  i^ecovered  back,   - 
though  the  money  won  on  the  insurance  caanoC    n  Blk*  1019. 

(^B4S.)  Shooting,  vide  Leet,  (L  li.) 

By  the  at  ^^  H.  8. 6.  none  shall  use  or  keep  a  hand-gun^  not  a  yard 
long  in  the  stodL  and  barxelj  or  hagbut  not  three  quarters  of  a  yard 
longt  on  pfun  of  10/.  .         .        <■ 

None  not  having  100^  per  annum  in  his  own  or  his  wife's  right  shall 
shoot  in,  keep,  or  carry  charged,  any  cross-bow,  hand-gun,  &c  unless 
to  shoot  at  a  butt  or  hank  of  earth,  in  a  place  convenient,  on  pain  of 
10/. 

None  shall  shoot  within  a  quarter  of  a  mile  of  a  city,  borough,  or 
market  town,  oa  \0L  unless  at  a  butt  or  bank. 

No  servant,  by  command  of  his  master,  shall  shoot  at  a  deer  or  fowl 
on  pain  of  10/.  but  may  carry  a  gun  for  his  master,  or  to  be  mended,  if 
he  have  licence  in  writing  so  to  do. 

But  none  shall  be  punished  till  twen^  days  past  aft^  prochmuition 
made  of  this  statute  in  that  coun^ ;  nor  any  ffun-smith^  mdcer,  or 
seller  of  guns,  nor  inhabitantB  within  five  miles  oTthe  sea,  twelve  miles 
of  Scotland,  or  in  the  isles  of  Jersey,  Guernsey,  Anglesea,  Wight  or 
Man,  nor  the  owner  of  a  ship  for  trial  or  necessary  use  of  a  gun. 

Any,  who  hath  100/.  per  annum,  may  take  away  the  cross-bow,  bom 
an  offender  to  his  own  use,  and  a  gun  under  due  length,  which  he  shall 
break,  on  pain  of  40^.  an4  keqp  to  his  own  use. 

Yy4  And 
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And  every  one  may  carry  an  oflender  to  a  justice  of  peace,  who  niay 
commit  till  payment  of  the  10/.  a  moiety  to  the  king,  a  moiety  to  ttie 
first  brineer  of  the  offender  to  a  justice  of  peace. 

And  the  sessions  of  peace  may  hear  and  determine  the  oflfeoce,  and 
fine  not  less  than  10/.  on  an  indictment  or  information,  at  the  soh  of  the 
king  within  a  year,  of  the  party  within  half  a  year  after  the  <rf[ence : 
and  if  the  jury  wilfully  conceal,  may  summon  another  jury  to  inquire  of 
the  concealment,  and  if  found,  fine  the  first  jurors  205.  a*piece. 

Pistols,  daggs,  stone  bows,  &c.  are  within  the  prohibition  of  this 
statute.     R.  5  Co.  71.  b. 

The  conviction  upon  it  must  be  before  the  next  justice  of  peace. 
Semb.     1  Sand.  263. 

It  must  be  alleged  certainly,  that  he  had  not  100/.  per  annum  at  the 
time  of  the  offence.     R.  3  Mod.  £80. 

He  must  be  carried  directly  before  the  next  justice.     4  Mod.  147. 

But  carrying  a  gun  by  a  sheriff  or  his  ministers,  in  the  execution  of 
justice^  is  pot  prohibited  by  the  statute.     R.  5  Co.  72.  a. 

So,  having  a  gun  in  the  house  without  using  it,  is  not  within 
the  statute.     R.  Sho.  48. 

By  the  st.  1  Jac.  27.  any  convicted  before  two  justices  on  confes- 
sion or  by  two  witnesses,  for  killing  with  a  gun,  cross-bow,  &c  or 
shooting  at  any  pheasant,  partridge,  pigeon,  heam,  duck,  teal,  widgeon, 
grouse^  htothcock,  moor-game,  or  hare,  shall  be  conunitted  (till  he 
pay  205.  to  the  poor  of  the  parish  for  every  pheasant,  &c.)  for  three 
months  without  bail,  unless  after  one  month  he  give  a  recognizance  of 
20/.  with  surety  to  two  justices  to  be  returned  to  the  quarter  sessions, 
not  to  shoot  at  or  kill,  &c.  at  any  time  after ;  and  the  justices  at  quarter 
sessions  may  hear,  &c. 

Provided  a  person  licensed  at  the  quarter  sessions  may  kill  small  birds 
for  hawks'  meat,  so  he  give  a  recognizance  of  20/.  not  to  shoot  at  any 
game  prohibited  by  this  law,  nor  within  six  hundred  paces  of  any  hear- 
nery,  nor  one  hundred  paces  of  a  dove-house,  nor  in  a  park  cr 
forest. 

By  the  st  3  Jac.  13.  a  person  not  having  40/.  per  Imnum  in  land,  or 
200/.  in  goods,  or  ground  for  deer  or  conies  of  405.  per  annum,  using 
a  gun^  bow,  &c.  to  kill  deer,  &c.  any  having  100/.  per  annum  in  land 
may  take  such  gun,  &c.  to  his  own  use. 

By  the  st.  22  &  23  Car.  2.  25.  persons  not  having  an  inheritance  of 
their  own,  or  their  witb's,  of  100/.  per  annum,  or  150/.  per  annum  in 
an  estate  for  lives  or  years,  above  ninety-nine,  or  heir  appar^t  of  an 
enquire  or  higher  degree,  or  owner,  or  keeper  of  a  forest,  park,  or 
warren  stocked  with  deer  or  conies  for  necessary  use,  shall  not  keep  or 
use  any  ran,  bow,  &c.  And  a  lord  of  a  manor,  not  under  an  esquire, 
may,  under  hand  and  seal,  license  a  game-keeper,  who  may  within  his 
manor  seize  any  gun,  bow,  &c.  or  with  warrant  of  a  justice  i<(Ppeace^ 
may  in  day-time  search  and  seize  to  the  use  of  the  brd  any  gioiy  bow, 
&c.  found  in  the  house  of  a  person  not  qualified. 

By  the  St.  4  &  5  W.  &  M.  23.  a  person  not  qualified,  &c  convict  be- 

'  fore  justices  of  peace  on  search  by  constable,  &c.  fbr  keeping  or  using 

bows  or  other  instruments  for  destruction  of  fish,  fowl,  or  other  game, 

shall 
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shall  pay  not  less  than  Bs.  nor  above  SO5.  a  moiety  to  the  informer, 
a  moiety  to  the  poor,  to  be  levied  by  distress  and  sale,  &c.  And  for  want 
of  distress,  Sec.  shall  be  sent  to  the  house  of  correction  for  no  less  than 
ten  days  nor  above  a  month. 

The  statute  28  &  23  Car.  2.  c.  25.,  reouiring  certain  qualifications  to  kill  game,  has 
^his  exception,  "  other  thtfn  the  son  ana  heir  apparent  of  an  esquire,  or  other  person 
of  higher  degree,  and  the  owners  or  keepers  ot  rorests,"  &c.  The  words  ^  or  other 
person  of  higher  degree,"  are  in  the  genitive,  not  the  nominative  case,  as  appears,  not 
from  grammatical  construction  only,  but  from  the  following  conjunction,  "  and.'* 
Therefore,  an  esquire,  or  other  person  of  higher  degree,  is  not  as  such  qualified,  though 
thdr  eldest  sons  are.  The  reason  for  not  extending  the  qualification  to  the  &ther, 
may  be,  because  firom  his  rank  in  life  he  is  supposed  to  be  qualified  by  property 
IT.  R.44. 

A  lease  for  ninety-nine  years,  if  the  defendant  should  so  long  live,  qualifies  to  kill 
game,  under  stat.  22  &  23  Car.  2.  c.  25.  s.  3.    ST.  R.  506. 

By  25  G.  5.  c.  90.  8. 2.  every  deputation  of  a  game-keeper  shall  be  registered  with  the 
clerk  of  the  peace  for  the  county  ar  place  where  the  manor  shall  he,  and  such  game- 
keeper shall  take  out  a  certificate  thereof  annually; 

And  if  any  game-keeper  to  whom  such  deputation  shall  be  granted  shaU^  for  twenty 
days  next  after  the  granting  thereof,  neglect  or  refuse  to  register  the  same,  and  takeout 
the  certificate  thereon  as  aforesaid,  he  shall  forfeit  20/.  s.  9. 

And  in  case  of  a  new  deputation  of  a  game-keeper,  the  same  shall  be  registered  with 
the  clerk  of  the  peace,  and  a  certificate  thereon  obtained  as  aforesaid ;  whereupon 
the  former  certificate  shall  be  void,  and  the  person  acting  under  the  same,  after  notice 
to  him  oven  of  such  new  certificate,  shall  be  liable  to  the  penalties  prescribed  by  this 
act,  in  Uie  same  manner  as  if  no  certificate  had  been  granted  to  him.  s.  14. 

No  certificate  .obtained  under  any  such  deputation  shall  authorise  any  such  game- 
keeper to  take  or  destroy  game  out  of  the  precincts  or  limits  of  the  manor  for  which 
such  deputation  was  eiven.  s.  17. 

A  gamekeeper,  by  his  dq)utation,  has  no  authority  to  seize  game,  or  take  it  from 
an  uaqualifira  person.    1  Moore,  290. 

A  justice  of  the  peace  has  no  right  to  seize  the  gun  of  a  game-keeper,  although  he  is 
sportmg  for  the  purpose  of  killing  game  in  another  manor  than  that  for  which  he  has 
received  his  deputation.    2  Wils.  387. 

By  48  G.  3.  c.  93.  (repealing  2  JaCk  1.  c.  27.  s.  2.  and  3  G.  1.  ell.)  lords  of  manors 
may  appoint  same-keepers,  whether  qualified  or  not 
And  game-keepers,  so  appointed,  shall  have  the  same  rights  as  if  qualified,  s.  3. 
A  college  or  a  corporation  may  appoint  a  gamekeeper ;  and  it  is  not  necessary  that 
jt  should  appear  in  the  deputation  that  he  was  to  kill  game  for  the  sole  use  and  ben^t 
of  the  lord  of  a  manor.  Although  unqualified,  he  is  protected,  unless  it  be  proved  that 
he  killed  game  otherwise  than  for  the  use  of  the  lord.     1  Camp.  457.     10  £ast,  413. 
As  to  the  appointment,  &c.  of  game-keepers  in  Wales,  see  59  G.  3.  c.  102. 
The  lord  of  a  hundred  or  wapentake  cannot  grant  a  deputation  to  kill  game. 
Pougl.  28 1 

The  term  "servant,"  in  thesutute  5  Geo.  1.  c.  1 1. (repealed by  48  G.  3.  c.  93.  supra) 
does  not  mean  "  domestic"  servant.    10  East,  415. 

A  game-keeper  is  not  empowered  to  seize  game  in  the  possession  of  an  unqualified 
peraon,  under  a  general  direction  given  him  by  the  lord  of  a  manor,  although  such  sei- 
zure were  made  within  the  manor.     1  Moore,  290. 

The  game-keeper  of  a  lord  of  the  manor  has  a  right  to  carry  a  gun  any  where  out  of 
the  manor.    2  Wils.  587. 

The  presumptions  are,  that  a  game-keeper  in  killing  game  does  so  for  the  use  of  his 
lord.     10  East,  4 13. 

A  servant  does  notincur  the  penalty  of  9  Ann.  c.  25.  s.  2.  by  possessina  himself  of 
game  killed  by  third  persons,  for  the  use  of  his  master,  the  lord  of  the  manor. 
10  East,  19. 

A  servant  assisting  his  master,  a  qualified  person,  in  the  pursuit  of  game,  is  not  liable 
to  the  penalty.     15  East,  460.' 

A  party 
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•  Aparty  isiwtuiiiigagragrhoundtoluUgBiDe^  byjoioingmtfaeiportwitht^ 
lified  owner.    16  East,  49. 

A-  being  convicted  of  sporting  contrary  to  the  game  lawa^  it  required  to  bring  In 
dog  to  the  magistrate,  who  orders  it  to  be  immediately  shot.  Held,  that  he  was  jnti- 
fied  under  5  Ann.  c.  14.  8. 4.    l  Mars.  106.    5  Taunt.  416!, 

A  joint  action  of  debt  may  be  brought  agunst  several  persons  to  recover  one  pepthj 
upon  the  game  laws ;  thus,  the  penalty  of  5l,  under  st.  5  Ann.  c.  14.  s.  4.  for  keeping  a 
lurcher  to  kill  and  destroy  the  game,    2  East,  573. 

In  an  action  of  debt  against  several  for  a  penalty  under  the  game  laws,  some  may  be 
found  guilty,  others  acquitted.    8  East,  575. 

A  draige  that  the  ddendant  on  such  a  day  did  keep  and  use  a  dog  and  also  a  gnn 
to  kill  and  destroy  game,  is  of  a  single  ofieoce  on{y;  Uierefore  a  conviction  "  for  the 
said  offsnce"  is  good.    7  T.  R.  159. 

An  infoimatioa  on  the  game  laws  need  not  be  qm  tarn  as  well  £m  the  parish  as  for 
the  infitfmer.    7  T.  R.  152. 

A  description  of  the  dog^  aa  a  d<^  called  a  lurcher,  is  sufficient.    15  East,  4^6. 

If  conviction  for  usina  a  guo  *'  being  an  engine  for  the  destruction  of  game,"  is 
void,  unless  it  add  that  the  party  used  it  for  the  destruction  of  game.    Douu.  685. 

Declaratioii  that  the  defendant  used  a  gun,  beiiig  an  engine  to  kill  and  aestroytbe 
game,  held  well,  being  after  verdict.    Cowp.  885. « 

The  information  on  a  oonvictioQ  on  the  game  laws  must  negative  the  quaKficatiooi 
enumerated  in  st.  88  &  83  Car.  8.  c.  85.    1  East,  643.    Dougi.  545. 

Nmtiving.  that  the  defendant  had  not  any  estate,  &c,  nor  was  in  any  other  maaner 
qnalined,  does  not  suffidently  n^ative  that  be  had  not  an  estate  in  n^  of  his  ink. 
15  Bast,  456. 

The  rule,^  with  one  exception  only,  is,  that  the  evidence  must  be  set  out  in  a  ooo- 
vicdon  particularly.    The  exception  is  a  conviction  npon  the  game  act,  5  Aon.  c.  H. 

•  Bast,  358. 

In  convictions  the  general  rule  is,  that  particular  facts,  to  which  the  defendant  de- 
poses, must  be  stated,  and  not  the  conclusion  from  those  fiurts,  in  order  that  the  court 
may  see  whether  the  mai^trate  has  convicted  jproperly.  An  exception  to  this  rok 
occurs  in  conrictions  under  the  game  laws,  where  a  statement  that  the  defendant 
kept  a  gun  to  destroy  game,  has  been  held  sufficient;  but  upon  this  ground  only,  dot 
such  has  been  long  established  form,  which  it  would  be  dangerous  to  overtnm. 

8  T.  R.  18. 

In  convictions  upon  the  st.  5  Ann.  c.  14.  for  killing  game,  &c.  the  evidence  mar 
state  generally  that  the  defendant  is  not  qualified,  without  specifically  ncgadviag  esch 
particular  salification.    1  T.  R.  185. 

Declaration  in  debt,  that  the  defendant  kept  a  snare  for  lulling  hares»  contra  formam 
sMvfi,  whereby,  and  by  force  of  the  statute,  an  action  hath  accrued  to  deonnd  5^ 
held  good,  the  ofience  bein^  created  by  one  statute,  and  the  action  for  ^e  whole  pcoaJ^ 


to  the  informer  being  mven  by  several  subsequent  statutes,  incorporated  in  tbe 
St.  8  Geo.  3.  c  19.    3  Smith,  506.    7  East,  516. 

A  penal  action  is  not  an  appropriate  form  of  proceeding  to  determine  a  queitiooof 
right.  I^  therefore,  a  defendant  m  an  action  on  the  fame  laws  can  shew  a  ookmrsble 
right  either  in  himself  or  another  (of  which  a  deputation  from  a  person  clrnmiMtobe 
lord  of  the  manor.  If  there  appear  to  be  no  ground  for  the  claim,  or  the  angle  set, 
with  which  he  is  charged,  is  not  evidence),  he  will  succeed,  even  tho^h  the  psHiB 
have  agreed  to  determine  the  right  in  this  form.    4  T.  R.  681, 688*    5  T.  R.  19. 

In  actions  on  the  game  laws,  though  it  is  necessary  to  allese  that'^e  defendant  is 
not  qualified,  yet  the  phiintifrneed  only  prove  the  offence.  1 T.  R.  648.  1 T.  R.  144. 
1  B.  &  P.  468.     3  B.  &  P.  307.     1  East,  650. 

HM  that  justices,  before  whom  an  information  was  exhibited  on  the  game  hws, 
were  justified  in  finding  the  want  of  the  defendant's  qualification,  upon  the  fiict  of  bis 
having  sworn  before  them,  acting  in  another  capacity,  as  commissioners  of  theinooaie 
tax,  to  an  estate  of  lOoL  a  year.    8  T.  R.  880. 

A  snare  can  only  be  kept  for  the  purpose  of  killing  g^e»  But  the  act  of  kee|sqg 
a  gun  is  amlnguous.    8  T.  R.  19. 

It  cannot  be  inferred  fiK>m  the  ban  act  of  heemnff  a  sporting  dog,  that  it  was  kept 
to  destroy  game.    15  Bast,  871.    Loflt.  179.    8  T.  R.  19. 

By  85  G.  3.  c.  50.  persons  killing  same  must  annually  take  out  a  certificate.  1^ 
duties  upon  which  are  now  regulated  by  58  G*  ff.  c,  93» 

St.  58  G.  3.  c.  75.  prohibits,  under  penalties,  the  purcfaaung  of  game. 

(B  44.)  Fishing. 
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(B  44.)  Fishing. 

By  the  stW.  1.  8  Ed.  1.  1,  none,  wUhoat  licence,  shall  fish  in 
aaoUier's  Tivmry,  (a  place  where  fish  are  kept,  2  Inst.  162.)  on  pain  of 
imprisonment^  ransom,  and  double  damages  to  the  party,  if  he  will  sii% 
if  not,  the  kins  shall  heve  the  suit  as  against  the  peace;  and  persons 
indicted  shall  oe  attached,  and  distrained  to  appear  within  a  month, 
then  a  aeoond  distringas  to  i^ipear  in  six  weeks,  and  on  default  shall 
be  conviot  and  fined. 

By  the  st«  W.  1 .  ?0.  ausfeasort  in  fish-ponds  shall  make  good  amends, 
ice 

By  theae  statotes,  fishing  in  nxkj  fidi-^nds»  though  no  fish  taken>  ia 
punished^    2  Inst  900. 

By  the  St. W.  2.  l»Ed.  1.47.  and  IS  R.2. 19^  none  shall  take  sal- 
mon between  8th  September  and  11th  November^  nor  young  salmon 
with  engines  at  mill  pools  between  the  middle  of  April  and  24th  June, 
nor  with  nbts  or  engines  destroy  the  fry  of  fish,  on  pain  of  having  the 
nets  burnt  for  the  first  ofience,  of  imprisonment  for  a  quarter  of  a  year 
ibr  the  second,  and  of  a  whole  year  for  the  third  oiTence.  2  Inst. 
478. 

By  the  St  1?  R.  2. 9.  justices  of  peace  shall  be  omservators  of  the 
StW.  2. 47.  and  IS  R.  2.  9*  and  may  appoint  under  conservators,  md 
at  sessions  inquire  of  defaults,  &c. 

By  the  st.  1  EL  17.  none  shall  take  the  young  firy  or  spawn  of  fish, 
nor  kill  pike  under  ten*  salmon  under  sixteen,  trout  under  eight,  or 
barbel  under  twelve  inches  fish ;  nor  fish,  unless  for  smelts,  loaches, 
minnies,  bullheads,  gudgeons,  or  eels,  but  with  an  angle,  or  a  net  of  a 
meash  of  two  inches  and  half,  on  pain  of  20l.  of  which  justices  of  peace 
may  inquire^  if  no  presentment  in  the  leet  within  a  year.  Vide  Leetp 
(L.  14.) 

^  the  St.  5  El.  21.  justices  of  peace  may  inquire  of  such,  who  break 
heads  of  fish  ponds,  or  fish  in  several  ponds,  etc.  who  shall  pay  treble 
damages,  three  months  imprisonment  and  seven  years  good  behaviour, 
unless  the  justSoes  think  fit  to  remit  it  on  confession  of  the  fiiult,  or  un- 
less the  par^  release  such  surety. 

By  the  st  S  Jao*  12.  none  shall  erect  a  wear,  &&  in  five  miles  of  an 
haven,  on  pain  of  10/.,  nor  fish  with  a  net  of  a  less  meash  than  three 
inches,  or  with  a  canvas  net,  to  destroy  the  icy  or  spawn  of  sea  fish,  on 
pain  of  forfeiting  the  net  and  10^.  to  the  poor  and  prosecutor,  to  be  le- 
vied by  distress  and  sale,  on  warrant  of  one  justice  or  more^  rendering 
the  overplus,  &c. 

By  the  st.  IS  &  14  Car.  2.  28.  persons  flocking  about  boats,  8(c.  of 
pilchard  craft  in  Cornwall  and  Devon,  who  refuse  to  depart  bdng  war-r 
ned,  on  complaint  to  a  justice  of  peace,  shall  forfeit  5s.  tQ  the  poor,  or 
be  set  in  the  stocks  five  hours. 

By  the  st  22  &  23  Car.  2. 25.  a  person  convict,  by  ooafessk>n  or  one 
witness,  within  a  month  after  the  oflfence,  before  any  justice  of  peace, 
of  taking  fish  in  a  river,  pond,  &c.  or  assisting  diereto,  without  consent 
of  the  lord  or  owner,  shall  pay  to  the  party,  not  exceedinff  treble  da- 
mage, and  to  the  poor  not  exceeding  10s.,  what  the  justice  minks  meet, 

to 
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to  be  levied  by  distress  and  sale,'&c«  And  in  defiuiit,  to  be oommitted, 
not  exceeding  a  month,  unless  he  give  bond  with  sorety  not  abo?e  10^. 
never  to  oflfend  more. 

And  the  justice  may  destroy  the  nets,  &c.  taken :  but  thepaity  maj 
appeal  to  the  sessions  which  shall  be  final,  unless  the  tide  to  the  hod  or 
fishery  be  in  question. 

By  the  st  4  &  5  W.  &  M.  23.  none  shall  keepany  net,  &c.  far  taking 
fish,  other  than  the  owner  or  occupier  of  a  river  or  fisherv,  or  the 
maker  or  seller  of  such  nets  for  better  sale  of  them ;  and  the  owner 
of  a  river  or  fishery,  or  occupier,  or  any  authorized  by  them,  may 
seize  to  their  own  use  nets,  &c.  used,  or  in  the  possession  of  a  per- 
son fishing,  &c.  without  consent,  &c.  And  any,  authorized  by  war- 
rant  from  a  justice  of  peace,  may  search  houses  of  suq>ected  persons, 
and  seize  nets,  &c.  to  their  own  use,  or  destroy  them.  Provided 
fishermen,  and  apprentices,  may  fish  in  navigable  rivers  with  law- 
ful nets,  &c. 

ThefoUowiiigCfteesChetwyiid's  Barn,  588.)  are  the  acts  connected  with  this  soUect: 
The  penalty  offishingin ponds  and  other  private  iSsberies.  3  £dw.  I.  c.  20.   5  £ii 
C.S1.     28  &  23  Car.  2.  c.  25.     4&5  W.&M.  C.23.     9G.1.C.22.     5G.5.C.H. 

Roles  concerning  the  size  and  preserving  the  breed  of  fisb.  13  £dw.  l.  st  1.  c  47. 
13R.2.  8t.l.c.  19.  17R.2.  C.9.  2H.6.  C.  15.  l£liz.c.l7.  I  G.  1.  stS.  C.18. 
33  G.  8.  c.  87.    43  G.  5.  c  bu.     45  G.  J.  c  xxxiii.     58  G.  5.  c.  43.  * 

Of  the  herring  and  other  fisheries.    28  G.  2«  c.  1 4.    26  G.  3.  c.  8 1.    87  G.  J.  c  la 
48G.3.  C.  110.     51  G.  3.  c.  101.     58G.5.  C153.     55  G.  3.  c.  94. 
O  f  tbe  oyster  fisheries.    31  G.  J.  c.  51.    48  G.  3.  c  144. 
Rules  concerning  fishing  in  or  near  the  sea.     3  Jac.  1.  c.  12.      1  G.  1.  st  3.  c  u. 
9G.  1.C.33.     33  G.  3.  C.  27.     48G.3.  C.22. 
Importing  fish.    18  Car.  2.  c.  2.    1  G.  1.  st  8.  c  18.    9  G.  2.  c.38. 
A  conviction  on  22  &  83  Car.  2.  c.  25^  for  taking  and  killing  fisb,  not  setting  forth, 
amonjifst  other  particulars^  that  the  defendant  had  not  the  licence  or  consent  of  tbe 
owner,  was  held  bad.    2  Burr.  679. 

As  to  tbe  construction  of.  tbe  words, "  bred,  kept,  or  preserved/'  in  5  G.  3.  c.  14. 1. 1. 
see  2  Chetw.  Bum,  390.     2  Russ.  1 199. 

A  person  who  fishes  in  the  fishery  of  another,  for  tbe  avowed  purpose  of  giving  rite 
to  an  action  to  try  the  right,  is  not  liable  to  a  penalty  under  this  statute.  Doi]gL5l7. 
•   A  conviction  on  this  act  must  shew  that  the  fishing  was  without  the  conseot  of 
the  owner.    4  Burr.  2279.    2  Burr.  679. 
.  And  who  tbe  owner  was,  must  appear  u^n  oath.    Ibid. 

And  it  must  be  distinctly  stated  m  the  information  and  in  the  evidence^  that  tJie 
proceeding  was  >at  the  instance  of  the  owner  of  tbe  fishery.  2  B,  &  A.  378.  l  Chetv. 
11^.  147. 

A  stream  of  water  running  by  the  side  of  a  piece  of  ground,  and  forming  part  of  tbe 

.nclosure  of  tbe  ground,  is  not  a  stream ''  in  inclosed  ground  "  within  the  meaning  of 

h.  3.     1  Mars.  187.    5  Taunt.  440. 

But  the  fish  need  not  be  stated  to  be  tbe  goods,  &c.  of  tbe  owner.  8  East^  P.C.  fill. 

It  is  not  an  ofience  within  9  G.  1.  c.  2S,  to  breakdown  tbe  bead  or  mound  of  a  fisb 

pond,  in  order  to  let  the  water  out  and  steal  the  fish.    2  East,  P.  C.  1067. 

31  G.  3.  c.  51/  having  made  tbe  ofience  a  misdemeanour  only,  has  negatived  the  ides 
of  a  felony.    5  Esp.  62. 

3  Jac.  1.  c.  12.  8. 8.  seems  to  be  confined  to  floating,  and  does  not  comprdiend  shell 
fish.    2M.&S.568. 

And  tbe  taking,  to  come  under  the  act,  must  be  a  taking  for  the  purpose  of  destroy- 
ing the  fisb,  not  of  preserving  it.    Ibid. 
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(B  45.)  Fowling-hawks. 

By  Ch«  de  For.  9  H.  S.  IS.  every  freeman  shall  have  the  ayries  of 
hawks  in  his  own  woods  in  the  forest  of  the  king. 

By  the  st.  34.  Ed.  3. 22.  he  that  finds  an  hawk,  &c.  shall  bring  it  to 
the  sheriff,  who  shall  make  proclamation  of  it,  and  the  owner  proving 
it  to  be  his,  shall  have  it,  paying  the  charge ;  if  none  challenge  it  in 
four  months,  the  finder  if  a  gentleman,  otherwise  the  sheriff,  shall  have 
it;  but  if  any  conceal  or  take  away  an  hawk,  &c.  he  shall  suffer  two 
years  imprisonment,  and  pay  the  value  of  it.  And  by  the  st.  37  Ed.  3. 
19.  stealing  of  an  hawk  is  felony. 

By  the  St.  11  H.  7*  !?•  none  shall  take  the  eggs  of  a  falcon,  &c.  out 
of  the  nest,  be  it  on  his  own  or  another's  ground,  on  pain  of  imprison- 
ment for  a  ye^  and  a  day^  and  fine  at  the  king's  will;  a  moiety  to  the 
king,  a  moiety  to  the  owner  of  the  ground  where  the  eggs  were  taken, 
and  to  be  determined  by  justices  of  peace,  &c.  Nor  shall  any  take 
or  drive  to  other  coverts  to  breed  in,  or  kill  any  falcon,  &c.  on  pain 
of  10/.  a  moiety  to  him  that  will  sue,  by  action  of  debt,  by  exa- 
mination before  justices  of  peace,  information  or  otherwise,  and  a  moiety 
to  the  king. 

By  the  st.  23  £1. 10.  none  shall  hawk  where  eared  com  is,  without 
licence,  on  pain  of  405.  to  the  owner,  to  be  recovered  by  action,  infor- 
mation, &c.  Vide  Leet,  (L  J4.) 

By  the  st.  7  Jac.  1 1 .  any  convict  by  confession,  or  two  witnesses, 
before  two  justices  of  peace  within  six  months,  of  hawking  at  a  pheasant 
or  partridge,  between  the  first  of  July  and  last  ofAugust,  shall  be  com- 
mitted for  one  month  without  bail,  unless  he  pay  405.  for  hawking,  and 
205.  for  every  pheasant  and  partridge  killed,  to  the  poor. 

(B  46.)  Pheasants,  partridges,  &c. 

By  the  st.  11  H.  7- 17.  none  of  whatever  degree  shall  take  pheasants 
or  patridges  on  the  freehold  of  another,  without  his  licence,  on  pain  of 
10/.  a  moiety  to  the  owner  of  the  land,  a  moiety  to  the  prosecutor  by 
action  of  debt,  or  by  bill  or  otherwise ;  nor  the  eggs  of  swans  out  of 
the  nest,  on  pain  of  imprisonment  for  a  year  and  a  day,  and  fine  at  the 
king's  will,  a  moiety  to  the  king,  a  moiety  to  the  owner  of  the  swans. 

oy  the  St.  23  £1.  10.  none  shall  in  the  night  take  a  pheasant,  or  par- 
tridge, on  pain  of  205.  for  every  pheasant,  and  105.  for  every  partridge, 
a  moiety  to  the  lord  of  the  manor,  a  moiety  to  the  prosecutor,  (or  if 
either  release  his  moiety,)  to  the  poor,  by  action,  &c.  And  justices  of 
peace  at  sessions  may  hear,  &c.  and  any  justice  bind  the  offender  to 
sessions,  and  if  he  pay  not  the  penalty  m  ten  days,  shall  be  committed 
for  a  month  without  bail,  and  find  surety  not  to  offend  in  two  years. 
Vide  Leet,  (L  14.) 

And  none  shall  hunt  with  a  spaniel,  where  eared  com  is,  without  li« 
cence,  on  pain  of  465.  to  the  owner. 

By  the  st  1  Jac.  27.  any  convict  by  confession,  or  two  witnesses  at 
sessions,  or  before  two  justices  of  peace,  of  taking,  &c.  any  pheasant, 
partridge,  or  house-dove,  or  effgs  of  pheasant,  partridge,  or  swan,  shall 
be  committed  for  three  monUis  without  bail,  unless  he  pays  208.  for 
every  fowl  and  ^g  to  the  poor,  or  after  a  month's  commitment  shall 
find  two  surei.  es  of  20/.  by  recognizance  before  a  justice  not  to  offend 

more. 
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more.  (So, by  the  st.  7  Jac.  11.  if  oonvictby  one  witness  of  takiogt 
partridge,  or  pheasant) 

And  any  not  having  10/.  per  annum  infieritanoe,  SOL  per  aonam  for 
life,  or  200/.  in  goods,  or  the  son  of  an  esquire,  8rc.  convict,  &;c  ibr 
keeping  a  setting  dog,  or  net  for  partridge  or  pheasant,  shall  be  com- 
mitted, &c.  unless  be  pay  Ms.  to  die  poor. 

And  he  who  sells,  or  buys  to  sell,  any  pheasant,  or  partridge,  not 
reared  up  in  the  house,  or  brought  from  beyond  sea,  forfeits  20s.  ibr 
every  pheasant,  and  105.  for  every  partridge. 

By  the  st  7  Jac.  11.  any  convict,  within  six  months,  by  confesshm  of 
two  witnesses  before  two  justices,  for  hawking  at  a  partridge  or  phea* 
sant  between  the  first  July  and  last  of  August,  shsil  be  oonmiitted  for 
one  month  without  bail,  unless  he  pay  405.  for  every  hawking,  and 
20s.  for  every  pheasant,  and  partridge  killed,  to  the  poor  of  the 
parish. 

And  a  constable^  by  warrant  of  two  justices,  may  search  houses  of 

Eersons  not  qualified,   and  seize  setting  dogs,  and  nte ;  but  persons 
aving  a  warren,  or  lords  of  a  manor,  or  inheritance  of  40/.  per  annum, 
80/.  per  annum  for  life,  or  goods  of  400/.  value,  or  their  servants,  may 
take  pheasants,  or  partridges,  on  their  own  ground,  between  Michael* 
mas  and  Christmas. 
By  the  st.  2S  &  23  Car.  2.  25.  a  lord  of  a  manor,  not  under  an  es- 

auire,  may  under  hand  and  seat  authorise  game-keepers  within  his  roy- 
Ity,  who  may  seize  setting  dogs,  nets,  &c.  for  killing  plieasants,  par- 
tridges, or  other  game  used  within  his  manor  by  any  unqualified  bj 
this  act,  (ut  ante,  (B  43.)  for  shooting,)  or  by  warrant  of  justice  of 
peace,  may  in  the  day-time  search  houses  of  suspected  persons  unquali- 
fied, and^seize  setting  dogs,  nets,  &c  to  the  use  of  the  lord,  or  destroy 
them. 

A  manor  is  a  royalty  named  by  the  statute.     (Vide  Lut.  1506.) 

So  an  hundred  with  aleet     Semb.  Lut.  1506. 

By  the  st  9  An.'  25.  but  one  game-keeper  in  one  manor. 

By  the  st.  3  Geo.  1 1.  one  qualified,  or  a  servant. 

By  the  st'  4  &  5  W.  &  M.  23.  a  constable,  by  warrant  of  a  justice 
of  peace,  may  enter  and  search  houses,  &c.  of  suspected  persons  un- 
qualified :  and  if  pheasant,  partridge,  pigeon,  fowl,  or  other  game  be 
mund,  may  carry  the  ofiender  to  the  justice  of  peace;  and  if  he  cannot 
satisfy  the  justice  how  he  came  by  it,  or  in  a  set  time  produce  tbe 
seller,  or  prove  the  sale,  he  shall  pay  for  every  fowl,  not  less  than  5s* 
nor  more  than  205.;  a  moiety  to  the  informer,  a  moiety  to  the  poor,  to 
be  levied  by  distress  and  sale,  &c.  And  if  no  distress,  shall  be  com- 
mitted to  the  house  of  correction,  not  less  than  ten  days  nor  more  than 
a  month,  there  to  be  whipt,  and  a  person  produced,  &c.  who  shall  not 
give  such  evidence  to  the  justice  of  his  innocence,  and  a  person  convict 
of  having  or  using  any  setting  dog,  nets,  &c.  for  destruction  of  fowl, 
shall  forfeit^  &c 

dtlDenDa.    vide  supra,  (B  43.) 

By  3  G.  3.  c.  19.  no  person  shall,  upon  any  pretence  whatsoever,  take,  kill,  detuoy, 
carry,  sell,  bny,  or  have  in  his  possttiion  or  use  any  partridge  (between  l  Fek  ain 
1  Sept.  59  G.5.  C.54.  S.5.),  or  any  pheasant  between  i  Fd^.  and  l  Oct.  jpcviyyoc 
'Ot  forfeiting,  &c. 

And  it  is  no  defence  to  an  action  £or  penalties  that  defendant  had  a  dcpotatioo 
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horn  a penon  clainaing  to  be  lord  of  the  manor,  if  there  appeared  to  be  no  ground  for 
the  claim.    4T.  R.  681.    5rT.R.  19. 

By  2  0. 5.  c.  29.  persons  wilftdly  shooting  at  or  destroying  any  h<Hiie  doves  or  pigeons 
belonging  to  others,  forfdt,  && 

By  19  G.  3*  c  SS.  no  black  game  shall  be  killed  between  10  Dec.  and  20  Aug.,  nor 
red  game  between  10  Dec.  and  12  Aug.,  nor  bustard  between  1  March  and  1  Sept.  on 
pain  of  forfdting,  &c. 

Nor,  by  19  6. 5.  c.  80.,  at  any  season  within  certun  hours. 

And  the  heath  fowl  in  Somerset  and  Devonshire,  and  the  black  game  in  the  New 
Forest,  are  protected  by  43  G.  5.  c.  1 12.  and  So  G.  3.  c.  67. 

By  57  G.  3.  c.  90.  persons  found  at  certain  times  within  any  forest,  &c.  with  intent 
to  destroy,  take,  or  kill  game,  are  to  be  deemed  guilty  of  a  misdemeanour,  and  tran- 
sported, &c 

Under  which  provisiott,  it  is  not  necessary  that  the  accused  should  have  their  arms 
in  actualpossession  at  the  time  they  are  discovered.    2  Chetw.  Burn.  536, 

By  13  U.  3.  c.  80.  if  any  person  shall  knowingljr  and  wilfully  kill,  take,  or  destroy,  or 
use  any  gun,  dog,  snare,  net,  or  other  engine,  with  intent  to  -kill,  take,  or  destroy  any 
pheasant  or  partridge  in  the  night,  that  is,  between  seven  at  night  and  six  in  the  morn* 
ing^from  12  Oct.  to  12  Feb.,  and  betireen  nine  at  nwhtand  four  in  the  mornii^  from 
12  Feb.  to  12  Oct,  or  in  the  day-time  on  Sunday  or  Christmas-day,  he  shall  for^it,&c. 

(B  470  Hunting,  deer-stealing. 

As  to  hunting  in  a  forest,  vide  Chase,  (Hi,  &c.) 

By  the  st.  13  R.  2.  13.  he  that  hath  not  Ws.  per  annum  lands,  or  a 
clerk  that  hath  not  10/.  per  annum  revenue,  shall  not  keep  a  dog  to 
hunt,  or  engines  to  take  or  destroy  deer,  &c.  on  pain  of  a  year's  im« 
prisonment,  which  justices  of  peace  may  determine. 

By  the  st.  19  H.  7.  1 1.  none  shall  keep  deer-ha^s  or  buchstall,  save 
for  his  own  park,  &c.  on  pain  of -10/.  per  month ;  nor  use  stalking  for 
deer  in  other  park,  &c.  without  licence,  on  pain  of  10/.  of  which  jus- 
tices of  peace  may  inquire,  and  commit  till  surety  found  for  payment  of 
the  forfeiture,  the  10th  whereof  shall  go  to  the  justices. 

By  the  st.  5  El.  21.  and  3  Jac.  13.  none  shall  kill  or  chase  deer  in  a 
parl^  or  inclosed  ground,  without  licence,  on  pain  of  treble  damages 
to  be  assessed  by  the  justices,  (or,  by  the  st  7  Jac.  13.  of  10/«  at  elec- 
tion of  the  owner),  three  months  imprisonment,  and  surety  for  good 
behaviour  for  seven  years,  which  the  owner,  or  justice,  on  confession, 
may  release. 

And  if  anv  person  not  having  40/.  per  annum,  nor  200/.  in  goods, 
nor  indosed  ground  of  4tOs.  per  annum  for  deer,  keep  dogs,  &c.  to  kiU 
deer,  &c.  any  having  100/.  per  annum,  may  take  them  for  his  own  use. 
Vide  post,  (B  48.)  [Vide  the  st.  7  Jac.  IS.] 

So,  by  the  st  IS  Car.  2. 10.  any  convict  by  confe^ion  of  one  witness 
before  any  justice  of  peace,  being  prosecuted  within  six  months  (or  by 
the  St.  9  Greo.  22.  in  three  years)  of  hunting,  6c  c.  deer,  &c.  in  park,  &c. 
without  consent,  or  of  aiding,  &c.  forfeits  20/.  a  moiety  to  the  owner, 
a  moiesy  to  the  informer,  to  be  levied  by  distress,  &c.  and  in  default  to 
be  coitmiitted  to  the  house  of  correction  for  sx  months,  or  to  gaol  for 
a  year,,  and  find  sureties,  &c.  for  another  year. 

And  he  who  aids  by  his  dogs,  &c.  will  be  within  the  statute,  though 
he  be  not  present     Per  three  J.  Holt  cont     Sal.  542. 

So»  by  the  st.  5  Geo.  15.  he  shall  give  bond  of  50/.  to  be  of  good  be- 
haviour and  not  ofiend  again.  And  a  park-keeper,  &c.  convict  shall 
pay  50/. 

By  the  st.  3  8c  4  W.  &  M.  10.  any  convict,  &c«  ut  stq^ra,  being  pro- 
secuted 
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secuted  in  twelve  months  (or  three  years  by  the  st.  9  Geo.22*)  forhant*' 
inff  in  any  chase,  park,  &c.  shall  forfeit  20/.,  &c. 

If  for  wounding,  taking,  killing,  30/.  for  every  deer,  a  third  to  the 
informer,  a  third  to  the  poor,  a  third  to  the  owner,  to  be  levied,  &c  ttf 
mpra  by  warrant  of  justices,  &c.  And  he  may  be  detained  till  there- 
turn  of  the  warrant,  not  exceeding  two  days^  and  if  no  distress,  shall  be 
imprisoned  a  year,  and  pilloried  an  hour  somemarketday  in  thenezt 
town.  (And  by  the  st.  4  Geo.  28.  he  shall  be  transported  for  seven 
years.) 

And  by  the  same  st.  3  &  4  W.  &  M.  10.  a  constable  by  warrant  of 
justices  of  peace  may  enter  and  search,  (as  in  case  of  stolen  goods,) 
houses  of  any  suspected,  and  apprehend  the  person,  if  he  finds  ve- 
nison, skins,  toils,  who  shall  forfeit  SO/,  to  be  levied,  &c.  if  he  cannot 
satisfy  the  justice  how  he  came  by  or  boiL^ht  them. 

And  any  convict  by  one  witness  of  pufling  down  in  the  night,  pales, 
&c.  of  a  park,  chase,  &c.  shall  be  imprisoned  three  months. 

And  by  the  st.  5  Geo.  15.  shall  also  pay  the  penalty  of  killing  a  deer. 
The  justice  of  peace  ought  to  make  the  conviction  for  an  offence  agaiiut 
these  statutes  pursuant  to  the  statutes*     2  Sho.  489. 

If  several  are  convicted  of  the  same  offence,  each  of  them  forfeits 
SO/.     R.  1  Sal.  182.     2  Sho.  490. 

If  the  party  has  not  sufficient  distress,  the  justice  ought  to  make 
an  adjudication,  and  then  determine,  that  he  be  committed  after  two 
days  mr  the  space  of  six,  or  twelve  months.     R.  Carth.  509. 

If  the  .party  be  absent,  he  ought  to  make  a  warrant  to  distrain: 
and  if  he  has  no  distress,  after  two  days  a  warrant  for  commitment. 

Ibid. 

If  a  glover  has  skins  found  upon  him,  and  says,  that  A.  sold  them  to 
him ;  A.  may  be  convicted  unless  be  give  a  good  account,  &c.    R« 

1  Sal.  383. 
The  conviction  ought  to  shew  the  offence  to  be  strictly  within  the 

statute.     1  Sal.  378. 

That  he  had  no  lands,  &c.  (where  that  is  a  qualification  required) 
at  the  time  of  the  offence.     R.  3  Mod.  280. 

It  ought  to  shew  the  day  of  the  fact.  R.  1  Sal.  369.  Vide  5  M«l« 
447.     Vide  infra. 

Or,  that  he  killed  three  deer  between  such  a  day  and  such- a  day. 
R.  1  Sal.  378.     Carth.  502.     [Ld.  R.  681.] 

That  the  prosecution  was  commenced  within  twelve  months,  though 
the  conviction  need  not  be  within  that  time.     R.  1  Sal.  383. 

It  ought  to  shew  the  summons  and  appearance,  or  default.    6  Mod. 

41. 

And  it  will  be  bad,  if  it  shew  a  summons  upon  which  he  ap- 
peared Tuesday  7th  April,  which  was  impossible,  for  7th  April  was 
Friday.     R.  Ibid.  1  Sal.  181. 

But  the  conviction  need  not  recite  all  the  circumstances  at  large.    R- 

1  Sal.  369. 
If  it  say,  that  he  unlawfully  kiUed,  it  is  sufficient,  without  shewing 

how.     R.  1  Sal.  378.     Carth.  503.     [Ld.  R.  583.] 

That  it  was  done  inforestd  usitata ;  for  that  imports  that  it  was  then 

used.    RllSal.  377. 

In 
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'  ^In  loco  in  dfnhdacro  ehasea  :  for  it  imports  that  it  was  in  the  chase* 
R.  1  Sah  383. 

So^  it  is  not  necessaiy  to  say  contra  pacem;  for  ip  istl^e  siiit  of  the 
party,  not  of  the  king.     R.  1  Sal.  378.     Carth.  50S..   [U.  R.  581.1 

Nor,  to  shew,  whether  convicted  by  evidence,  or  confession.    5  MocL 
447. 

NoV,  to  shew  the  onth.     R.  1  SaL  ^69. 

So  a  summons  is  not  necessary,  if  the  defendant  appeats*    R.  1  Sal. 
388.     Carth.  501. 

So  it  is  suiBcient  to  say,  quad  convicita  ^,  without  adding  quod 
JMsfdciety  8u;.  for  that  is  only  execution  anc}  consequence.     R.  1  Sal. 
378.  388.    «  Mod,  175.    [Vide  infra,] 

Nor  is  it  necessary  to  shew  the  day  of  the  (act,  if  it  be  within  a  year. 
5  Mod.  446»  447.     Vide  Sal.  869.     Vide  supra. 

Nor  the  distribution  of  the  penalty,  viSe.  a  third  to  the  poor,  &c. 
R.  1  Sal.  883. 

So,  a  man  is  not  within  the  stutntes,  if  he  hunt,-8tc.  where  he  claims 
a  title.     R.  1  Sal.  369. 

But  that,  shall  not  be  proved  by  aflSdavit,  where  he  is  convicted; 
1  Sal.  869. 

If  a  conviction  be  affirmed  in  B.  R,  execution  shall  be  there  by  2e- 
uirifacia^fjieri  facias  J  or  H:apias.     1  Sal.  869.  879.     [Ld.  R.  583;] 

And  if  the  owner  die'before  execution,  upon  an  affidavit  and  suggest 
tion  upon  the  roll,  hiis  executor  shall  have  it.     R.  1  Sal.  878. 

The  process  by  levari  or  fieri  facias  out  of  B.  R.  shall  be  to  the  she* 
riiF,  who  may  thereupon  make  sale.     R.   1  Sal.  379. 

But  an  attacliment  does  not  lie  for  non-payment  of  the  penalty.  H. 
I  SaL  869.  .   ' 

If  a  stathte  say,  a  penalty  shall  be  levied  by  distress,  without  morei 
it  may  be  sold.     R.  2  Jon.  25.     1  Sal.  379. 

anoentiGt: 

Though  bv  the  1  H.  7.  c.  7»  unlawM  hunting  in  a  forest  oi  park  isunder  certain  drcum- 
stances  made  felony ; 

Yet  this  statute  was  superseded  by  the  black  act,  9  G.  iz.  c.  22.,  which  itself  was  vif* 
tually  repealed  so  far  as  respects  stealing  br  bunting  deer,  by  16  G.  S.  c.  3a,  and  this 
latter  has  been  in  part  repealed^  and  in  part  amended  bv  42  G.3.  c.  107.;  which 
statutes  therefore  contain  the  law  upio^n  the  subject ;  except  that  by  51  G,  3.  c.  ISO.,  on 
conviction  of  ofienders  under  the  48  G.3.,  the  penalty  of  5o/.  may  be  mitigated  to  20^. 

Cross  breeds  are  within  the  16  G.  3.    8  East,  P.  C.  609. 

St.  28  G.  2.  c.  19.  ft.  3.  denounces  the  destroying  of  covert  for  deer. 

The  following  points  connected  with  this  subiect  have  been  resolved : 

If  the  justice  in  the  warrant  to  commit  ofiencler  for  want  of  distress,  on  st.  3  &  4  W. 
&M.  say,  it  has  been  certified  to  him  by  the  constable  that  there  is  not, a  sufficient 
distress,  it  is  good,  without  recitins  the  warrant  of  distress  and  the  returt],i[br  the  word' 
certified  imports  it  to  be  in  a  legal  manner.    Str.  8^3. 

If  conviction  is  removed  by  certiorari  and  confirmed,  the  prosecutor  has  his  election 
to  take  execution  by  a  levari^  or  to  apply  to  the  justice.    Ibid. 

And  if  the  pros^utdr  applies  to  the  justice,  the  warrant  of  commitment  need  not 
set  out  the  confirmation,  tor  the  court  will  take  notiice  of  thtir  own  records;  and  die 
statute  here  does  not  give  the  justice  a  neW  jurisdiction,  but  only  revives  the  old,  which 
was  suspended  by  the  certiorari.    Ibid. 

If  the  defendant  be  convicted  on  the  evidedte  of  the  informer,  it  is  bad.  Str.  316. 
Ld.  Raym.  1545. 

If  the  conviction  be  only  cowncitueit,  without  quod  forufacietf  it  will  be  quashed. 
6tr.  856.    Vide  supra. 

Vol.  IVi  Z  z  i^ 
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la  conviction  for  kilUag  deer  in  a  purlieu,  it  evinot  be  mvcff9d.d»t  it  ««  pkr 
where  deer  are  usually  kept,  and  need  not  be  averred  that  the  puriieu  was  noi  tbe 
defendant's.    Sir.  1119. 

A  man  may  be  convicted  on  his  confession  to  a  witness,  who  deposes  it  bete  the 
justice.    Andr.oOl. 

(B  48.)  Conies. 

By  the  st.  13  R.  2. 13.  none  {ut  ante)^  fdiall  kaep  dogs  ^  i^  ^ 
ferrets,  to  destroy  conies,  &c.  on  pain  of  a  year's  imprifonmeiiC,  (v^aft^, 
(B  470  ^^^  deer-stealing.) 

By  the  st.  3  Jac.  13.  none  shall  kill  oomes  in  an  indosed  grouid, 

without  licence,  &c.  on  pain,  (ut  antCf  for  deer).    And  apefsonlimg 

.  100/.  per  annum,  may  seize  the  dog»  ferret,  net,  flta  kept  lo  kill  9»ies 

by  a  person  not  having  40/.  per  annum,  &c.  provided  not  to  exteMl  to 

chasing  in  day*time. 

By  the  st.  22  &  23  Car.  2. 25.  any  convict  by  confessioa  or  one 
witness,  within  a  month,  before  a  justice  of  peace,  for  chasing  or  vAiof, 
any  conies  in  any  ground,  lawfully  used  for  keeping  tbevi,  xhxm^W 
inclosed,  without  authority,  &c.,8hall  pay  treble  damage^  bave  iropntoh 
jnent  for  three  months,  and  ader,  till  they  fipd  surety  for  good 
abearing. 

And  any  convict,  &c.  for  taking  conies  in  the  night  on  the  border  of 
a  warren»  &c.  unless  the  owner  or  occupier  of  the  s(m1,  or  employed  kj 
him,  shall  pay  damage  to  the  party  a:^  the  justice  thinks  fit,  and  to  the 
poor  not  exceeding  10«.^and  for  non-payment  shall  be  conunitledtotlK 
JKHise  of  correction  not  above  a  month. 

And  a  lord  of  manor,  &c.  may  appoint  a  gamekeeper,  who  m) 
seizedogs,  ferrets,  &c  for  taking  conies,  jic  {fU  atU^y  B4<ib)  in 
pheasants. 

By  5  G.3.  c.  14.  penons  convicted  of  entering  wanrens  in  the  d^t>dme,  andtakisf 
or  killing  conies  there,  or  aiding  or  assisting  therein,  may  be  punished  by  tmipoiti' 
tion,  or  bjr  whipping,  fine,  or  imprisonment,  s.  6. 

Bat  the  act »  not  to  extend  to  the  destroying  of  conies  in  the  day*tiae  on  dR0 
and  river  banks  in  the  county  of  Lincoln,  &c.  s.  8. 

Bv  52  G.  5.  c.  95,  the  necessity  for  taking  out  a  certificate  to  kill  game,  is  dot  ei* 
tended  to  kiliing  conies. 

A  person  who  has  a  right  of  common  may  kiH  conies,  when  they  are  oot  of  tk 
v^arren  and  destroy  the  common ;  but  he  cSnnot  have  an  action  on  the  case  t^g^ 
the  lord,  for  that  would  create  a  multiph'city  of  actions.  Cro.  £1. 548.  Cro.  Jac  I^ 
Cro.  Car.  588.  ^  . 

But  if  the  lord  has  a  right  to  put  conies  on  the  common,  and  by  an  excess  in  UK 
immber  surcharges  the  common,  and  by  the  number  of  burrows  made  by  the  coioe 
the  commoner's  cattle  are  prevented  from  depasturing  the  common ;  an  action  in  meb 
a  case  is  die  proper  remedy,  and  the  tenant  may  not  of  his  own  accord  iU  np  the  l0^ 
rows  and  remove  the  nusancc.     i  Bur.  252. 

(B  49.)  Hares,  &c- 

By  the  st.  1 3  R.  2.  13.  none  not  qualified,  td  anUt  shall  keep  a  ff^' 
hound,  hound  j  &c.  U>  destroy  hares  or  other  gentleman's  game,  on  ptfn 
of  a  year's  imprisonment. 

Py  the  St.  14  H.  ^.  10.  justices  of  peace  at  sessions  may  inquire  o\ 
those  who  trace  hares  in  the  snow,  who  shall  pay  6^  8<2.  to  the  kmg- 
VideLeet,  ^L14.) 
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.  By  the  st  I  J«c;  37.  anj  cqdvicW  by  eonfession  or  two  witnessfes^ 
before  tiro  justices  of  peace,  for  taking  hares  by  guns,  snares,  tracing 
in  snow,  &c.  shall  be  committed  for  three  n^onths  without  bail,  unless 
he  pay  to  the  poor  20^.  for  every  hare,  &c«  or  in  a  month  after  commit- 
ment shall  give  surety  of  20/.  to  two  justices  of  peace  not  to  offend  more. 

None  shflJl  sel^  or  buy  to  seU,  any  hare,  on  pam  of  105.,  a  moiety  to 
the  pltMecntor,'  a  moiety  to  the  poor. 

And  any  not  having  lOA  per  annum  inheritance,  SO/,  per  annum  for 
lift,  200/*  in  goods,  or  the  son  of  alb  esquire,  &c.  convict,  &c.  for  keep- 
ing a  sreyhound,  &c.  to  destroy  hares,  &c  shall  be  committ^,  &c.  un- 
less ha  pay  .4(ls.  to  the  poor. 

By  the  st.  22  &  2d  Car.  2. 25.  a  lord  of  manor,  &c.  may  appoint  mme- 
hfieporiy  wb»  may  seiae  grey*  hounds,  &c.  used  by  a  person  not  quaTified> 
{fA  anie^  (B  M.)  for  AoMng,)  and  may  search,  {ut  ante^  (B  46.)  for 
pheasants  and  partridges). 

And  any  convict,  by  confession,  or  one  witness,  in  a  month,  before 
any  justice  of  peace,  for  setting  snares,  &c  shall  pay  to  the  party  what  the 
justice  thinks  fit,  and  to  the  poor  not  above  105.,  and  for  non-payment 
be  committed  not  above  a  month  to  the  house  of  correction. 

By  the  sL  4  &  5  W.  &  M.  28.  a  constable  by  warrant,  &c.  may  eH* 
terand  search  houses,  &c.  of  suspected  persons  unqualified,  and  if  aA 
hare^  &c.  be  found,  may  carry  the  offender  to  a  justice  of  peace,  aiid  if 
he  cannot  satisfy  the  justice  how  he  came  by  it,  or  produce  the  seller, 
or  prove  the  sde,  or  if,  by  the  same  evidence,  he  be  convicted  of 
having  or  using  a  greyhound,  ferrets,  &c.  or  if  the  person  produced 
<elMiot'give  sura  evidence  to  the  justice  of  his  innocence,  he  shall  pay 
{Ut  a/Ue^  (B.  46.)  for  pheas^ts). 

The  St.  4  &  5  W.  &  M.  23,  does  not  alter  the  manner  of  conviction 
far  having  a  greyhoand,  &c.  which  was  prescribed  by  the  st.  22  &  2S 
Car.  2. 25.;  andUh^efore  the  conviction  ought  to  be  within  a  month, 
and  by  confession,  or  one  witness.     Per  Cur.  Trin.     2  Ann.  B.  R. 

By  the  st.  5  Ann.  14.  (which  confirms  all  the  former  statutes  in  etse^ 
and  is  made  perpetual  by  the  st  9  Ann.  25.)  if  any>  not  qualified,  keep 
or  use  any  greyhound,  setting  d<^,  8cc.  to  destroy  the  game,  and  be 
convict  by  one  or  two  witnesses^  nefore  a  justice  of  peace  where  theofr 
fonoe  was  committed,  he  shall  forfeit  5/.,  k  moiety  to  the  informer,  a 
moiei^  to  the  poor,  to  be  levied  by  distress  and  sale  by  warrant  of 
such  justice;  or,  if  no  goods,  tp  be  sent  to  the  house  of  correction  for 
three  months,  and  for  any  subsequent  offence  for  four  months* 

So»  if  he  be  convicted  by  his  confession.  Per  three  J.  2  Mod. 
Ca.  64. 

The  conviction  shall  be  quashed,  if  it  does  not  sliew  that  the  party^ 
was  not  qualified.     R.  Mod.  Ca.  40. 

Though  it  says  that  he  vraspersona  ditsoUUa.    Mod.  Ca.  40. 

If  there  be  not  proof  that  the  hare,  &c.  was  found  upon' him.  Mo. 
Ca.  57. 

St  4S  Geo.  5.  c.  93.  s.  1.  repeals  the  provision  of  1  Jac.  1.  c.  87.  as  relates  to  th^ 
penaltias  of  shooting  at  hares.   .    , 

Conviction  for  keeping  sr^ound  and  liilliag  hares,  quashed  for  not  setting  fortH 
that  defencUtnt  was  i^ot  quiuified,  as  he  has  not  lOO/.,  &c.   The  defendant  S4;>peared; 

2  2  2  Con: 
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Conviction  for  keeping  a  lurcher^  good.    Str.  496.  Vide  poaCi  SBSt 
May  be  on  confession.   Str.  546. 

If  the  conviction  only /avers  generally  that  defendant  is  not  qoaUfied,  vitbott 
averring  that  he  has  not  the  particular  qualificadons  in  the  statute,  it  is  bad 
sLd.  Raym.  1415. 
If  the  justice  commits  the  person  convicted,  without  endeavooring  to  leiy  the 
^  penalty  b;f  distress,  an  acUon  for  false  imprisonment  lies.   Str.  710. 

A  conviction  on  the  4  &'5  W.  &  M.  is  good,  without  sayii^  the  party  ii  a  &so- 
lute  person,  or  that  he  did  unlawfully  hunt,  or  that  the  justice  was  tlien  a  justice. 
Str.TU.  .  r 

A  clothier  and  alehouse-kfieper  was  found  by  jury  to  be  an  inferior  tradesman  williiii 
4&5W.&M.   Barnes,  1S5. 

A  clothier  was  determined  so  to  be  by  B.  R.  It  is  said  Holt  C.  J-  held  every  trad»' 
man  not  qualified  to  be  an  inferior  tradesman.  So  thought  Bathunt  J.  and  Cfife  i» 
ooDtra  WiUes  C.  J.  and  Noel  J.    s  Wils.  70. 

A  conviction  is  oood  which  lays  the  offence  to  be  done  in  a  vill^  witkArat  mmiif 
the  parish ;  and  if  &e  vill  is  extraparochial,  Uie  informer  shall  have  the  whole  p^ 
nalty.  Ld.IUym.  1478. 

A  conviction  for  keeping  a  gun,  on  st.  5  Ann.  c  14.  is  ill,  and  must  be  qxuhoL 
Str.  1098.    Andr.  S55. 
Hound  is  not  within  stat  5  Ann«  c.  14.    Str.  1 196. 
The  conviction  must  set  out  the  summons.    B.  R.  H.  150. 
Indictment  does  not  lie  for  killing  hares. 

If  a  same-keeper  shoot  an  unqualified  person's  dog,who  thereupon  shoots  the  guM- 
keeper^,  and  behaves  insolently,  the  jnd^  will  direct  very  considerable  dami^gei.  F^ 
Haniwicke  C.    S  Atkyns,  190. 

A  gun  is  not  necessarily  to  be  taken  to  be  an  engine  to  kill  game,  and  if  on  trorer 
defendants  justify,  they  must  allege  and  shew  the  use.     1  Wils.  315. 

By  Stat  l!6  G.  2.  c.  S.  actions  for  the  recovery  of  any  penalty  may  be  brought  bete 
tlie  end  of  the  second  term  after  the  oflence. 

By  Stat  S8  G»  8.  c.  18.  every  person,  qualified  or  not,  who  offers  to  sale  pine,  is 
liable  to  the  penalties  on  hmlers,  &c.  offisring  to  sale  by  5  Ann.  c  14.;  and  gane 
found  in'  the  possession  of  pouttorer,  &c.  is  deemed  exposing  to  sale. 

By  Stat.  10  G.  3.  c.  18.  person  stealing  any  dog,  or  receiving  it  knowing  it  to  be 
stolen,  convicted  before  two  justices,  fomits  from  90L  to  90L  or  itnprisonaient  from 
twelve  to  six  months,  and  for  second  offence  firom  SOL  to  90/.,  or  nom  eighteen  to 
twelve  months,  and  whipping. 

Justices  ma^  grant  search  warrant,  and  if  dog  or  dog-skin  found,  to  restore  it,  the 
part^  knowing  it  stolen,  or  the  skin  to  be  the  skin  of  a  dog  stolen,  subject  to  saoie  pe- 
nalties ;  appeal  final,  and  no  certiorari. 

.  By  Stat.  13  G.  3.  c  80.  per^n  killing  hare,  pheasant^  &g^  or  iiring  gun,  do^  eogpae, 
&c,  to  kill  or  take,  between  seven  at  night  and  six  in  the  morning  Irom  I8th  October 
to  12th  February,  and  between  nine  at  night  and  four  in  the  morning  frotn  18th  Feb- 
ruary to  18th  October,  convicted  before  one  justice,  forfeits  for  first  ofifence  fiomSOf. 
to  10/.,  and  for  second  firom  50/.  to  80/.  and  costs,  or  for  ¥mnt  of  distress  shall  be 
committed  for  three  months;  and  for  o^nce  after  second  conviction,  shall  be  ooauBit' 
ted  tilKquarter  session,  or  give  surety  tq  appear  to  indictment,  and  if  convicted  forftib 
50l.  and  costs,  or  for  want  of  distress,  committed  fit>m  twelve  to  six  months,  and  pol^ 
licly  whipt  Half  forfeiture  to  informer,  half  to  poor. 
&IUing  or  using  engine  on  Sunday  or  Cbristmas-dey,  liable  to  like  penalty..  ^ 
Justice  where  ofience  committed,  may  grant  warrant,  to  be  indorsed  by  jusaoe  id 
another  county  where  offender  lives,  and  the  offender  thereby  be  brought  before  the 
first  justice,  or  distress  made.   Appeal,  no  certiorari.  ^ 

Highway. 

As  to  highway,  vide  Clhimin. 

Hue  and  cry. 
As  to  hue  and  cry,  vide  Hundred,  (C  1,  &c.)— Pleader,  (2  S  1,  &c.) 

(B  50.)  Labourers. — ^Who  are  compellable  to  work. 

By  the  St  5  j^.  4«  in  hay  or  harveat-time,  any  justice  of  peace,  or 

constable,  on  request,  &c.  may  cause  all  artificers^  meet  to  labour,  to 

serve 
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«em  %  the  day  for  reaping  or  inning  of  corn  or  hay,  and  on  refiisal 
complained  of  to  the  constable,  &c.  he  shall  set  him  in  the  stocks  for 
two  days  and  a  night,  and  for  neglect  himself  shall  lose  40s.  Vide 
Apprentices,  post,  (B  6S^  &c.)— Servants,  post,  (B  58,  &c) 

Persons  accustomed  to  go  into  other  shires  for  harvest-work,  and 
luving  none  in  their  own  town  or  county,  may  still  do  so,  if  not  retained 
in  service,  and  having  a  testimonial  from  a  justice  of  peace  or  mayor, 
for  which  they  shall  give  but  one  penny. 

(B  5U)  For  what  wages. 

Justices  of  peace,  or  mayor,  by  the  st  5  El.  4.  at  Easter  sessions^  &c. 
may  appoint  wages  of  all  labpurers,  artificers  and  workmen,  by  the  day, 
week,  month,  or  year,  with  meat  or  without,  and  by  the  great,  for 
mowing,  reaping,  threshing,  ditching,  &c.  by  the  rod,  foot,  &c.  and 
certify 'the  same  into  Chancery,  &c,  or  by  thesU.  1  Jac  6.  cause  the 
same  ingrossed  under  their  hands  and  seals  to.  be  proclaimed,  &c.;  and 
if  any  give  more  wages,  on  conviction,  before  the  said  justices  of  peace  or 
head  officers,  he  shall  forfeit  5/.  and  be  imprisoned  ten  days  without 
b^ :  and  any  person  taking  more  wa^es,  on  conviction  before  the  said 
justices  or  two  of  them,  shall  be  imprisoned  twenty-one  days  without 
bail.     And  every  promise,  gift,  &c  contrary,  is  void. 

(B  5S.)  Misdemeanor. 

By  the  St.  5  El.  4.  all  labourers,  hired  by  the  day  or  week,  betwixt 
the  midst  of  March  and  September,  shall  continue  at  work  from  five  in 
the  morning  till  bejtween  seven  and  eight  at  night,  unless  two  hours  and 
an  half  for  meals ;  and  from  spring  of  day  tiU  oighti  betwixt  the  midst 
of  September  and  March,  on  pain  of  Id*  for  every  hour  absent. 

And  none,  retained  foor  any  work  ia  the- greet,  shall  depart  without 
finishing  it,  unless  for  non-payment  of  hire,  for  the  service  of  the  queen, 
with  licence  of  the  master,  or  for  other  lawful  cause,  on  pain  of  impri- 
sonment for  a  month  without  bul,  and  forfeiture  of  5/.,  to  be  recovered 
by-action  of  debt  in  the  king's  courts  of  record. 

And  if  a  labourer  maliciously  make  an  assault  or  afficay  on  his 
master,  mistress,  or  dame»  or  other  who  hath  the  charge  or  over- 
sight of  him,  on  conviction  before  two  justices  of  peac^,  or  mayor,  &c. 
by  confession  or  two  witnesses,  he  shall  suffer  imprisonment  for  a  year,^ 
or  less,  at  the  discretion  of  the  said  justices,  or  mayor,  and  twp 
others  of  the  corporation :  and,  if  the  ofience  require,  shall  receive, 
such  other  open  punishment,  as  the  justices  of  peace  at  the  quarter 
sessions,  or  the  mayor,  and  four  of  the  corporation,  shall  think  meet^ 
s>o  a&  not  to  esrkend  to  Hfe  or  limb. 

Bj:  80  Gw  2;  c.  19.  one  justice  tuay  hear  master's  complsunt  of  misdemeuaprs,  mis-. 
<!amage,  or  ill  behaviour  of  yearly  servant  in  hushamlry,  or-any  artificer,  lumdicraft, 
miner,  collier,  keelman,  pitman,  glassraan,  potter,  or  other  labounr,.  and. punish  by 
commitment  to  hard  labour,  not  exceeding  a  month,orb^abf^ing«(age8,orbydisqharge 
from  service;  and  so  to  hear  servant's  compUiot,  aqd  di^arse  him  gratis. 

^peal  lies  to  quarter  sessions,  which  determines  finally,  with  costs  to  40f.;-  and  no 
certtorari  lies. 

By  St.  91  G.  9.  c.  1 1 .  this  act  is  expended  to  servants  in  husbandry^  for  apy  tjme  less 
than  a  year. 

r  Zz3.  No 
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Nodemand  need  bo  iiuid«  previous  to  kmiiig  ihewttmuH  df  dttlRS9iuider«i6.f« 

C .  90.  8. 6 1.     6  East,  75. 

At  to  the  construction  of  the  words  *•  other  labourers'  in  this  statute^  sea  9  £ait,U5. 

Where  a  magistrate,  in  his  adjudication  on  this  act,  arers  a  complaint  made  onostk, 
and  an  examination  on  oath,  it  is  not  competent^  in  replevin  for  taking  the  pkioKi^i 
goods,  for  the  plaintilTto  plead  in  bar  of  a  eogaizanee  made  under  a  narraat  ef  (& 
tress  and  sale  founded  on  that  adjudication,  that  the  servaat  did  not  du^f  make  ott 
before  the>  magistrate  that  the  sum  claimed  was  justly  due  to  him  for  wages.  Kor  cvl 
he  plead  that  the  sum  claimed  was  not  due.    1  Bro.  &  Bing.  57. 

A  maid  servant^ajr  be  discharged  by  her  master  for  being  with  cl^kL    CakL  U. 

And  if  a  senrant  hired  for  a  year  rduse  to  obey  bis  master^s  orders,  the  maiter  is 
justified  in  dismissing  him  before  the  end  of  the  year.    9  Stark.  956. 

So  a  master  may  discharge  his  servant  at  a  mom^t's  w^uming  Ibr  mtscowfcirt' 
B  Esp.  235.     9  Sclw.  N.  P.  1052. 

As  for  being  absent  when  wanted,  sleepiog  from  home  i|t  nigb^  &c.    Ibid. 
So  for  criminality.    Cald.57^ 
Unless  committed  prior  to  retainer.    Cald.  189. 
Whether  for  insanity,  quflcre.    5  T.  R.  659.    6  T.  R.  587* 
When  a  magistrate  discharges  a  servant  ftotai  the  service  of  his  matter,  it  ami  t^ 
pear  on  the  fiue  of  the  order  itself  to  be  a  csm  wttUn  the  jorisdictiott  of  the  aagiitiste. 

T.R.  585. 

By  6  G.  3.  c.  25.  jurisdiction  is  given  to  magistrates  agtunst  labourer^  artificciSv  ^A 
others,  not  fulfilling  their  contract,  or  being  guilty  of  any  misdemeanor. 

And  the  remedy  thereby  afforded  is  cumumtive  to,  and  not  in  lieu  of  that  gnm  by 
.^0  0.2.     I6£astyl3. 

A  complaint  in  writing  preferred  bf  the  master  and  verified  by  the  oodi  of  anodicri 
is  sufiicient  to  give  magistrates  jurisdiction  under  90  G.  2.     19  East,  248. 

A  servant  sentenced  by  a  magistrate  to  imprisonment  under  sL  20  G.  9. 6 19.  uS. 
must  likewise  be  sentence  to  correction  and  nard  labour.    1.4  East,  605L 

A  magistrate  cannoft,  under  st.  6  G.5.  c.95.  sentence  an  offisnder  to  be  cocnctsi 
14  East,  605. 

TBe  punishments  whicli  a  ma^strate  may  inflict  under  st  20  G*  9.  c.  19.  s.  3.  ind 
6  d'  3.  c.  25.  cannot  be  blended  in  the  same  sentence.    14  East,  605. 

By  57  G.  3.  c.  199.  the  provisions  of  1 2  Q.  1 .  c.  34.  and  of  29  G.  9.  c  97.  are  eitended 
to  labourers  in  collieries.  , 

^  By  58  G.  3.  c  51.  wi^es  may  be  paid  la  bank  notes,  if  the  party  consents. 

(B53.)  Apprentices. 

So>  justices  of  peace  have  jurisdiction  by  several  statotes  for  tbegood 
order  or  regulation  of  apprentices*    Vide  Labourers,  ante^  (B  50,  fee) 

Servants,  post,  (B  58,  &c.) 

By  the  St.  5  Kl.  4.  justices  of  peace,  and  mayor,  &c.  shall  meet  yearl; 
between  Michaelmas  and  Christmas,  and  between  Lady-day  and  Mid« 
summer,  to  inquire  oFand  execute  all  articles  of  that  statute;  andshaO 
hare  5s.  per  diem  a-piece  for  every  day  (not  exceeding  three  days  at  a 
time)  whereoA  they  shall  meet  for  such  purposes,  to  be  paid  out  of  ik 
forfeitures,  &c.  in  such  manner  as  at  quarter  sessions:  and  two  jmtioei 
'of  peace,  ( 1  quor.)  and  mayor,  &c  may  hear  and  determine  all  oAence^ 
&c.  by  indictment,  &c.  at  the  sessions,  and  award  execution  and  estreat 
lines,  &c ;  a  moiety  whereof  shall  go  to  the  queen,  and  a  moiety  to  the 
prosecutor;  but,  in  a  corporation,  shall  go  to  the  corporatioii,  to  be 
levied  by  a  person  appointed  by  the  mayor,  &c  in  such  manner  is  spy 
fines,  ^c.  granted  to  them  by  charter. 

Though  the  statute  gives  the  forfeitures  in  a  borough  to  the  coipora- 
tion,  yet  that  shall  be  intended  only  of  the  king's  moie^,  aiKi  noitiie 
moiety  of  the  informer.  Dub.  Mo.  886.  Hob.  183.  R.  Cm.'Csr. 
.^16. 

(BJik)  Who 
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(B  54-)  Who  may  take  them. 

■  J3y  the  St  5  EL  4.  every  householdar  twenty-four  years  of  age,  using 
an  art,  mysttty,  or  manuai  oociqMUioii  in  a  city  or  town  corporate^  may 
take  as  apprentice,  by  indenture  for  seven  years  at  least,  as  in  the  city 
of  London,  the  son  of  a  freeman  not  using  husbandry,  nor  being  a  la- 
bourer, but  dweUinff  ia  the  same  or  other  city  or  corporation,  so  as  his, 
time  expire  not  till  his  age  (^twenty-four  years ;  and  in  a  market  town* 
Qiay  take  apprentice,  &c.  the  child  of  an  artificer  in  the  same  or  other 
market  town»  Ubt  using  husbandry,  nor  being  a  labourer. 
.  Provided,  a  merchant,  mercer,  draper,  gcudsmith,  ironmonger,  enw 
broiderer,  or  clothier^  in  a  city  or  corporation,  shall  not  take  an  appren- 
tice (unless  his  own  son)  whose  parent  hath  not  405.  per  annum  inhen- 
tance,  or  freehold  ;  nor,  in  a  market  town,  8cc.  whose  parent  hath  not 
3A  per  aanuin,  &c. ;  to  be  certified  under  the  hands  and  seals  of  threes 
justices  of  peace  where  the  estate  lies,  to  the  head  oflScer  of  the  city, 
corporation,  or  market  town,  to  be  enrolled,  &c.;  but  twenty-six^  viz.  a 
smith,  wheelwright,  ploughwright,  millwright,  carpenter,  &c.  may  take 
an  apprentice,  though  the  parent  hath  no  lands» 

An  householder  using  half  a  plowland  in  tillage,  may  take  appren- 
tice any  above  ten  and  under  eignteen  years  old,  to  serve  in  husbandry 
till  the  age  of  twenty rfour,  or  twenty-one  years  at  least* 

'  And  every  contract,  &c.  to  take  an  apprentice  contrary  to  this  act^ 
is  void ;  and^he  who  takes,  forfeits  for  every  apprentice  10/« 

By  the\same  statute,  a  clothmaker,  fuller,  shereman,^  weaver,  tailor, 
or  shoemaker,  havijog  three  apprentices,  shall  keep  one  journeyman,^ 
^nd  for  every  other  apprentice,  another  journeyman,  on  pain  of  lO/« 

atmenHa. 

By  5A.G,3,  C.S9:  redting,  whereas  by  SEliz.  c.  4.  divers  rules  and  regulations  were 
enacted  respecting  the  qualifications  of  persons  entitled  to  take  and  become  appren<% 
ticet^aadtheterindf  yeorsforwhichittch  fuppreotices  shaU  bebaiuid,aBdaa  tti  the  ntl»de 
of  .binding  such  apprentices ;  and  it  wa^  also  enacted  by  the  aaid  statute,  that  all  ind^m- 
tltres,  covenants,  promises,  and  baigainsof  and  for  the  having,  taking,  or  keeping  of 
any  apprentice,  otherwise  thereafter  to  be  made  or  taken,  than  is  by  th^  said  statute 
IDtaified,  ordain^,  and  appoiorted,  shoald  be  clearly  void  in  the  law  t(r  aR  intents  and 
pdiposes;  and  that  every  penon  that  should.  Ibaui  tbeaoefortli  take  or  newly  retail 
atw:  apprentice  oontrary  to  the  teaorand  true  uieaoing  of  the  said,  act,  should  Ib^eit 
ana  lose  for  every  apprentice  so  by  him  taken  lo/. :  and  whereas  it  is  expedient  thal^ 
$o  !much  of  the  said  recited  act  should  be  repealed,  ifc  is  enacted,  that  so  much  of  the 
said  fftciftcsd  net  «hall  be  and  the  same  is  hereby  re^^ealed;  and  tkatle  shaU  and  may 
be  laenrful  Air  anjr  person  te  take  ot  retain  or  beeome  an  approalice^  though  not  aoeord*^ 
11^  t<>  the  prpvisiofu  of  xb^  said  ad;,  and  that  andenmrcs,  deeds,  and  agreeineau ia 
>)»nt!pg  entered  into  for  tb^  purposci  which  wQuld  be  otherwise  valid  and  efiectual, 
^hal!  be  valid  and  eftectual  in  ia^'tbe  repeal  of  so  much  of  the  said  act  as  is  herdiv 
ka0i  above  reeited  notHithttanding. 

'•  Prpvi^bdthatthia  a/et  aball  not  extend  to  defeat,  aher,  or  prejudice  theouiteBi,&c. 
of  the  city  of  Londou  concerning  apprentices^  or  the  ancient  custom^  &c.  of  any  city^ 
tbwh,  bbrporation,  or  company  lawfully  constituted,  or  any  bye-law  or  r^;ulation  ot 
any  corporation  or  company. 

-  Bf.  »ijkijt:5. 6.  isr*  every  owner  of  a  ^ip  or  vessel  and  every  booaebolder  exer- 
ctf  ngthe- irade  of  the  seas  byfisbkig  or  otherwise!,  and  every  garmeTi  commonly  ealled 
acaiyi09acr,affd  eveiy  shipwright,  may  take  apprentices  for  ten  years  or  under ;  and^ 
every  apprentice  so  taken,  being  above  seven  years  of  a^,  shall  be  by  the  same  cove* 
nants  bound,  or  ordered  and  used  to  all  intents,  according  to  the  custom  of  London^ 
6o  that  the  covenant  or  b6nd  of  appreoUceship  be  made  by  writing  indented,  and 

Zz4t^  enroUMl 
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enrolled  in  the  town  where  the  apprentice  shall  be  inhaVitjn^  if  it  be  a  town  eoqMnte,|^ 
if  not,  then  in  the  next  town  corporate,  for  which  enrohnent  ihaii  be  pwi  not 
above  12dL 

I^e  indentures  of  a  mariner^s  apprentice,  bound  under  this  section,  must  be  enrokd 
in  the  next  corporate  towa  according  to  the  statute,  in.  order  to  sustain  an  aotiim  oC 
covenant,  and  not  in  the  Trinity  House,  according  to  the  cWter  of  that  coqppBOj. 
3  Lev.  389.     1  Bo'tt,  654.     6  Mod.  69.  1  Bbtt,  527. 

The  provision,  however,  containipd  in  this  clause  is  intended  for  the  benefit  of  the 
apprentice,  and  as  a  check  upon  the  master.  Therefdre  where  the  indentare  wai  not 
enrolled  in  the  t^n  where  the  apprentice  was  then  inhabiting,  nor  in  the  nextcofw 
porate  town  to  the  habi^tion  of  the  ^prentice,  pursuant  to  the  statute  of  Etiabcch, 
i)0rwith  the' collector  of  the  customs  pursuant  to  2  &  3  Ann.  c.  6.,  it  was  holdm  dist 
the  apprentice  should  not  be  prejudiced  by  the  neglect  of  the  manter  to  enrol  the  iiuko- 
ture,  although  the  fctamp  duties  were  therdiy  ev£ied.    Burr.  8.  C  586.    1  Bott,  6Si. 

The  relation  of  master  and  apprentice  is  not  establish^  for  any  purpose,  unlen  the 
master  is  a  householder^  and  aged  2^.    4  Tatint.  876.  Vide  2  Bot^,377.    4  T.R.  196. 

(B  55.)  Who  may  b^  bourn),  apprentices — By  tli^  parent,  &c. 

— [Assignment  of.] 

By  the  common  law,  after  his  ftill  age,  a  man  may  bind  himadf  ap- 
prentice. 

So,  he  may  be  bound  by  his  parent  before. 

So,  by  the  custom  of  London,  an  infant^  after  his  "age  of  fimrteen,, 
aiid  before  twenty-one,  may  bind  himself  to  be  apprentice  by  indentar^ 
to  a  freeman  of  London.  Vide  21  Ed.  4.  6.  a.  if  he  be  not  married. 
2  RoL  305.  Yide  Cro.  EI.  65S. 

So,  by  custom,  in  other  cities,  boroughs,  &c.  '  9  H.  6.  8.  a. 
'  And,  by  the  custom  of  London,  he  shall  be  bound  by  his  covenaDt  to 
serve  for  seven  years;  and  the  master  shall  have  such  remedy  as  if  he 
was  of  full  age ;  and  therefore,  the  master  shall  have  covenant,  if  he  de- 
part from  his  service.  R.  1  Mod.  27 L  Semb.  Mo.  125.  Vide^Keb. 
687. 

So,  the  master  may  give  him  correction^  or  bring  him  before  a  joitice 
of  peace.     Vide  21  Ed.  4.  6.  a.  1  Mod.  27  K 

And  it  is  sufficient  to  say,  that  by  the  custom  he  shall  have  tale  rem- 
dium^  &c.  without  saying  expressly  that  he  shall  have  ^venant  H 
lMod.271r 

So,  npw,  by  the  st.  5  EI.  4.  an  apprentice  bound  under  thaage  of 21 
years  to  serve,  shall  be  obliged  as  if  of  full  age. 

And  covenani  Kes  for  not  serving.  Adm.  Hut.  SS.  R.  cppt  Cro. 
Car.  .179.  Vide  infra. 

So,  covenant  lies  by  the  cu3tom  of  London,  though  the  indenture  be 
Bot  enrolled  pursuant  to  the  custom.     R.  2  Roi.  805-     Pal.  561* 

But  by  the  common  law,  without  special  custom,  an  infant  cannot 
bin.4.  himself  to  be  an  apprf  ntipe.     K.  2X  Ed.  \,  6.  a.  D-  2  Cro.  494. 

Soi  though  bound  by  a  custom,  covenant  does  not  lie  upon  a  collar 
teral  covenant^  though  usual  in  an  indenture  of  apprenticeship ;  as,  that 
be  shall  not  use  unlawful  games^  embeazlc  the  googs  of  his  master^  &c 
ll.  per  two  J.  Winch,  cont.  Hut.  iS3,  64.  ^\^n.  Itep.  $4. 
.  So,  covenant  does  not  lie  for  not  servings  where  an  infant  bindshini- 
sdf,  since  the  st.  5  El.  4.    R.  Cro.  Car.  179.     Vide  supra. 

If  the  apprentice  marry,  it  is  a  breach  of  the  covenant,  but  he  shall 
^ot  be  jiscard^.     2  Ver.  492.  ' 

^>  by  the  custom  of  London^  if  tjzc  indenture.  I^  not  enrolled  witliiiv 

a  vear 
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a'yettr,  upon  a  petition  in  FreAch,  to  the  mayor  and  aldermen,  and  a 
scire  facias  agunst  the  master,  if  the  omission  of  enrohnent  was  not  by 
de&ult  of  the  apprentice,  (for  it  shall  not  be  enrolled  if  the  apprentice 
does  not  appear  in  person,)  the  apprentice  shall  be  discharged^  and 
may  serve  another  master*     R*  Pal.  S61.    S  RoL  305. 

None  shall  be  bound  apprentice,  or  discharged  without  deed.  1  SaL 
68. 

And  the  deed  ought  to  be  enrolled.     2  Yen  492. 64. 
.    Nor  can  he  be  assigned  but  by  custom.     1  Sal.  68. 

So^  an  apprentice  to  a  waterman,  which  is  a  voluntary  society,  k  not 
within  the  custom  of  Londouji  add  cannot;  b^  bound  under  age.  R. 
Mod.  Ca.  69. 

By  the  st.  5  £i.  4.  if  any  required  to  serve  in  husbandry,  or  other 
art,  refuse,  on  complaint  to  a  justice  of  peace,  or  mayor,  &&,  he  may 
send  for  him,  and  if  he  find  him  meet  for  that  art,  may  commit  him  till 
he  will  be  bound  as  an  apprentice.  Provided,  none  above  twenty-one 
years  of  age  be  compelled  to  be  bound. 

When  a  man  shall  not  use  a  trade,  unless  he  was  an  apprentice  for 
seven  years,  vide  in  Trade,  (D  5,  &c.) 

dDDentia. 

The  binding  cannot  be  by  deed  polL    1  Sen.  Ca.  S28     \  Bott,  528. 

But  only  by  indenture.    5  Esp.  C.  189. 

Though' under  51 G.  2.  c.  11.  a  binding  by  deed  not  indented,  is  Hiffident  to  gain 
a  lettlement. 

An  agreement  to  execute  an  indenture,  is  not  a  sufficient  binding.  Burr.  S.'Ci 
S72.     1  Bott,  530. 

Still  less  a  parol  binding.  Burr.  S.  C.  290.  l  Bott,  531.  4  T.  R.  769.  2  Bott, 
377. 

In&nts  may  bind  themselves.    2  Bott,  ses.    1  Botty613. 

And  the  master  may  be  an  in&nt.   ^  Bott,  377.    4  T.  R.  196. 

And  if  the  binding  be  bon4  fide^  the  master's  condition  is  immaterial.    1  Bott, 

610. 

In  the  case  of  a  voluntary  bmding,  the  person  bound  must  be  a  putv.  8  East,  25, 
1  Bott,  527.   9  East,  295.— Secus  a  parish  binding,  with  service.  2  X  R.  726.  2  Bott, 

373.     1  Bott,  606. 

Under  8  &  9W.  3.  c.30.  s.  5.  it  is  not  neceisary  that  the  master  should  execute  a 
counterpart  to  enable  the  pauper  to  gain  a  settlement.  Cald.91.  2  Bott,  971. 
367. 

Every  ind^ture  of  an  in&nt,  except  of  such  apprentices  as  are  bound  under  5  EliSi, 
is  voidable,  at  his  election,  on  attaimng  his  majonty.    5  T.R.  715.    i  Bott,  623. 

Bu^  quser^  if  before.    6  T.  R.  652. 

Na.tecbpical  expresiuQqs  are  ewential,  provided  th^  parties  shew,  by  the  words  used 
in  the  instrument,  an  evident  inten^pp  to  constitute  tne  relation  of  master 'and  ap* 
prentice.    8 T.R.  579.  ...  -  .        .     . 

If,  by  any  intendment,  an  indenture  of  apprenticeship,  in  the  manner  in  which  it  is 
exiecuted,  might  be  sufficient,  it  lies  o&.  the  party  disputing  iu  vaU^  to  impeach  it  by 
evidence.    12  East,  361.     ^      . 

An  indenture  executed  thittvf  jears  ago,  was  proved  to  have  been  ddivered  to  the 
apprentice  at  the  expiration  ofnis  time,  and  lost.    The  parish,  in  which  he  Was  settled 
}^  service  under  it,  nad  relieved  and  otherwise  treated  him  as  a  parishioner  for  the  last 
twdveyears  previous  to  the  appes),    0eld,  that  the  indenture  might  be  presumed  to 
have  been  regularly  enrolled  and  stamped,  although  it  was  proved  by  the  denuty 
recister  and  comptrolltr  of  the  apprentice  duties,  that  it  did  not  appear  that  «u<^  axt 
indenture  had  been  stamped  with  the  premium  stamp,  or  carolled  from  the  time  ot 
the  date  to  the  present  time.    7  East.  45.    5  Smith,  92. 

An  indenture  was  enterednuto  and  executed  by  the  master  and  the  mtter  o\  H.., 
^hen  fourteen  jcars  old^^  to  teach  him  the  art  and fl>y«teiy  g£  iv.cayisis»  ^^^  we^^^ 
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|L  mft  no  pMtr  to  the  indeDtiire^  and  hu  finher  tatorwl  iaio  no  iiiw— m  iklk 
ihoulilseiTe.    This  b  DO  binding  88  ao  apprentice.    8£a8t»s5.    ^ 

An  apprenticeship,  Yoid  for  the  first  lialf  of  the  period  contracted  far»  by  fom 
that  the  apprentice  u  noty  during  that  period*  nn /am,  b  not  valid  for  tile  fatter  halt 
4M.&S.a85. 

An  apprentice  is  not  bound  to  senre  the  executor  of  the  nailflr.   8tr«  IMS* 

But  Ir  ne  continues  with  his  own  consent,  and  that  of  all  other  paitiei,  it  ii  a  oasd- 
fiuaCion  of  the  apprendceship.    Dougl.  70. 

And  Uiough  indentures  of  apprenticeship  be  not  assignable  in  ilrictlaw,yeelbr 
the  purposes  of  gaidiog  a  Mttlemcnt  at  least,  such  aufgibeat  ii  not  void,  bat  ^mkkk 
only,  and  amounto  to  a  coatract  between  the  two  maiters.  Ld.  Riy.MS,  i  B«tt,isa 

And  such  ass^nment  requires  a  stamp,    e  T^  R.  45S. 

(B  56.)  By  the  parish. 

By  the  st.  43  £1*  2*  the  churchwardens  and  overaeeniy  with  the 
assent  of  two  justices  of  peace)  (1  Qu.)  may  raise  a  stock  to  pot  oat 
poor  children  apprentices,  and  may  bind  such  children  where  they  see 
convenient,  till  such  man-child  be  twenty-four  years  old,  such  womsn* 

cild  twenty-one  years,  or  till  her  marriage. 

And  the  justices  of  peace  shall  compel  Uie  master  to  receive  an  ap> 
prentice  in  husbandry  (bough  not  in  trade.  Per  three  J.  Holt  coot 
Carth.  94.     R.  1  Sid.  99.  [Vide  Sal.  67.] 

By  the  st.  S  Car.  4.  all  to  whcnn  the  overseers  shall  bind  any  children 
Apprentices,  may  receive  and  keep  them  as  such,  and  were  compellabk 
iO  receive  them.  ?«r  three  J.  1  Lev.  84.  3  Mod.  S70.  &•  1  SbL 
67.    Sho.  77. 

By  the  st.  8  Sc  9  W.  S.  SO.  any  person  to  whom  a  poor  child  is  ap* 
poihted  to  he  bound,  pursuant  to  the  st.  43  £1. 2.  refiising  to  receive  sod 
provide  for  it,  and  execute  a  counterpart  of  the  indenture,  sball^  oo 
conviction  b^ore  two  justices  of  peace  by  oath  of  one  churchwarden  or 
overseer,  forfeit  10/.,  to  be  levied  by  distress  and  sale^  &c.  (o  the  use  of 
the  poor :  saving  an  appeal  to  the  next  quarter  sessions. 

■  If  the  sessions  upon  appeal  disallow  the  order,  because  the  maMeris 
a  merchant,  it  will  be  good :  for  they  are  the  judges  who  are  proper* 
R,  Sal.  49K  vid.  ace.     BoU,  389.     Loft.  79. 

« 

HDDenlia. 

Under  st.  45  £Hs.  c.  9.  ''justices  are  to  bind  apprentices  where  the  justices  sbslt  ttt 
eonveaient ;"  this  provisipjo,  therefore,  empowers  them  io  bind  bo  a  mnsCer  nwifknf  is 
a  difiercot. county  to  their  own:  and  the9ih  seeuoo,  which  direcU  that  ""thejos^ 
shall  only  ac^  within  their  respective  limits,"  only  means  chat  tfaqr  shaU  not  iniflrfeft 
where  the  apprentice  aesides  in  aaecher  county.  The  st  s  &  »  w.  s.  (%  50.  s.£.isco 
lac  restrictive  of  this  power,  that  the  binding  u  not  valid  uuleas  ihe  master  asNoa 
If  the  ai^rentice  assent  by  serving  under  the  indenture,  it  it  soficient,  though  bt6a 
not  execute  it.    S  T.  R.  7Stf. 

By  5S  Gk  8.  e«  19^  entitled  Aa  act  to  rc^golaietbe  bindia^  of  pariah  appccetice^sfter 
reciting  tha^  whereas  many  grievances  ho^vearisenfromthebrndiaaofpoorchildRnasap- 
praniiceabyparishafBcerstoimproperpersons,andtopersonsresidiDg  at  a  distance  froa 
the  parishes  to  which  swch  poor  children  belong, where^th.esaidparishoiBccrsaiidtke 
parents  of  such  children  are  <leprived  of  the  opportunity  of  knowing  the  manacriB 
which  sueh  children  are  treated^  and  the  parents  and  children  have  m  many  iaslaisees 
become  estranged  from  each  other ;  and  also  froqi  the  permission  given  to  appmucet, 
1^  the  penons  to  whom  such  apprentices  have  been  bound,  to  serve  others  without  a 
formal  asst^unenti  whereby  the  discretion  to  be  exercised  by  magistrates  m  placing 
ont  apprentices  to  suitable  persons,  is  frequently  rendered  of  no-avail { tornmcdy 
thereat  enacts  various  provitibni,  namely, 

Th«t  the  child  shalf  be  first  carried  before  two  justices  of  the  peace,  who  are  ta 

eoquire 
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$tmtp  whaUiar  the  p«n6n  to  whom  it  li  intmled  to  bind  the  afti^rentiee  redder 
witnin  a  rtMonable  dn|>ncei  or  other  eircmnntimtea.  They  kuiy  ezamiiie  perents  «i 
to  diftancei  &c  and  alto  tequire  into  the  character  and  ciroumttancw  of  toe  iaaiter« 
and  make  an  order  that  the  oveneeri  majr  bind,  &c ;  which  order  i*  to  be  referral  torn 
the  faidenture,  and  signed  by  juttieei  hdbre  eiecntion  of  the  indenture.  No  cluld  to 
bo  bound  beyond  fofij  miles  out  ^f  the  county,  unkss  it  be  the  child's  parish,  or  be 
more  than  forty  miles  from  London ;  and  the  spedal  grounds  £ot  allowing  a  more 
distant  binding  shall  be  slated  by  the  justioei.  s.  l. 

Indenture  to  be  allowed  by  two  justiees  of  the  county  or  jurisdiction  into  which 
apiuwuiceis  tobe  bound,  as  well  as  kiy  two  jusdcet  of  the  county  or  jurisdiction  fiW 
which  he  is  bound*  s»  2. 

^  The  allowance  by  connQr  magistrates  to  be  valid  in  itowns  and  places  having  tzdm 
sive  jurisdiction.  s.S. 

Distance  to  which  apprentices  may  be  bound  not  to  be  limited  to  dtieB  which  are 
fsounties  of  themselves*  8.4.  '  \ 

No  settlement  diall  be  gained  unless  directions  complied  with.  B.i. 

Pen^ty  on  overseers  binding  apprentioes  oontraiy  hereto,  s.  6. 

Children  iv>t  to  he  bound  till  they  have  attained  nine  vears.  s.  7. 

On  master's  removing  out  of  the  county,  or  forty  miles  firom  the  parish  wiicri  ap^ 
prentice  was  bound,  fourteen  days  notice  shall  be  given  to  the  parish  where  apprentice 
resides,  or  by  which  he  is  certi&ated.  And  apprentice  shall  appear  before  two  jus- 
does  of  the  coiut^,  who  shall  enquire,  &c.  and  make  order  for  apprentice's  oontmn- 
ance  or  otherwise,  s.  s. 
J  Indeotorei  not  valid  unless  approved  by  two  justices*  s.  1 1 . 

Recovery  and  implication  of  penalties,  Ste,  s.  1 8,  &€• 

An  hidenture  bmding  out  a  poor  apprentice  executed  by  W.  &  churchwarden,  an4 
J.  O.  overseer,  is  sufficient.    1 3  East,  56 1 . 

8o,  an  indenture  s^giVed  by  one  churchwarden  and  one  overseer.    1  B.  &  A.  875. 

A  biocBng  by  two  persons,  sterling  themselves  churchwardens  and  overseer^  who 
h»d  been  appointed  overseers  while  one  of  them  was  churchwarden,  is  voidi»    15  Bast,^ 

143. 

But  to  remedy  the  serious  inconveniences  which  mi^ht  arise  from  this  decision,  the. 
st4 11  G.  3.  c.  80.  entitled  An  act  to  render  valid  certam  indentures  for  the  binding  of 
parish  apprentices,  was  passed. 

Which  eoacu  that  indentures  and  certificates,  which  have  heretofore  been  dgned  by 
two  persons  only,  acting  as  churchwardens  and  overseers,  shall  be  valid. 

Which  statute  extends  to  parishes  where  there  are  three  officers  only,  one  of  whom 
acts  as  churchwarden  as  well  as  overseer.    8  B.  4^  A.  800. 

By  54  G.  3.  c.  107.,  entitled  An  act  to  render  insfid  certain  indentures  for  the  bittdiim 
of  ptoish  apprentices,  mid  certificates  of  the  settlement  of  poor  persons,  it  is  pnacte^ 
that  indentures  and  certificates  shall  be  valid,  although  the  churchwardens.  Sec*  wei* 
not  sworn  in.  So,  indentures  and  certificates  executed  by  the  overseers  of  the  poor 
of  any  township,  ^c. 

The  churchwardens  of  the  pwlsh  at  large  (in  which  the  township  is  situated)  need 
not  join  in  the  execution  of  an  indenture  of  apprenticeship,  executml  hj  the  overseers 
of  a  township  which  has  no  churchwardens  or  chapelwardens,  and  nuuntainsiss  own 
]M)or  fepamtely.    1 6  East,  888. 

The  assent  of  justices  to  the  binding  of  parish  apprentices  is  a  judicial  act;  therefore 
k  cannot  be  given  by  each  sepmvtely.    5  T.  R.  880.    I  Bolt,  «8a 

But  it  is  sufficient  ^thoueh  one  magistrate  signs  the  indenture  when  alooi,  pto^ 
^ded  he  is  present  afterwards  when  the  other  signs  it.    8  T.  R.  454.     i  Bott,  €9S* 

And  the  provision  as  to  the  assent  Applies  only  to  a  compulsory  Innding.  i  Bott,  905. 
Sett  Ca.  77. 

A  master  having  executed  the  counterpart  of  the  indenture,  is  estopped  fixmi  pix>r» 
ii^any  mior  informality  in  such  indentures.    Cald  444.  1  Bott,  618. 

It  is  mscretionary  in  the  parish  officers  to  select  those  children  whom  they  shaH 
thlnk^eir  parents  are  not  able  to  maintain.    Comb.  389.    1  Bott,  604. 

And  $ao,%.  c.57.  prescribes  certain  rules  in  regard  to  indentures. 

QteotlnmeB  of  fortune  and  cleigymen  are  equally  liable  with  others  to  take  parish 
s^>prentices.    l  Com.  486. 

So,  persons  occupying  lands  iu  the  parish,  but  residing  out  of  it.  8  T.  R.  107. 
1  Bott,  619. 

AndWhe^  ieveral  persons  hold  lands  in  partnership,  some  of  whom  actualTy  reside 
upon  and  occupy  the  same,  and  others  reside  at  a  distance  in  another  pari^,*  the  latter 
j»$'wcll  as  the  former  are  obliged  tQ  take  apprenjtices.    7  T.  R.  83.    i.  Bott,  694, 

By 
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3y  59  G.  5.  C.57.  mmtethmnag  bcea conwcted 
bare  anodicr  put  vpoobim,  but » topajr  not  gH!»Biting  io£.aor  lostkHiSC. 

A  maftcr  is  oot  oompeilable  to  give  to  hk  approiticep  foced  oponlnB, 
clotfaeiattheendorthetcnn.    Fot.  905.  1  Seik  c.  4S.    l  Bott,605. 

A  child  eleren  rayn  oM  k  taken  before  a  im^ilnle  bv  peiMh  oficcn,  far  tfe 
poteofbhidutthuitoa  maftcrcfaoMalnrlusiMfeot.  Opeu  a  lefiHal  bjr  tbe  in 
oa  the  grouad  that  the  maftcr  had  a  •uCdent  onmber  of  apomtieei  dnmoj^i^ 
paitiei  meet  at  an  inn  and  execute  an  indenture  of  mrentieesli^  for  tetcn  jcin»  all 
the  espences  of  the  bindbg  being  paid  bj  the  paittb.  Held,  that  nee  the  Imfaig 
did  not  amieartobe  intended  atlnding  as  a  pariih  anureiHice  (Ae  finriA  ofieen 
having  dectved,  on  the  justice's  refoial,  that  if  thej  could  not  have  Urn  bonad  then; 
thejr  would  in  another  plaeej^  it  was  valid,  and  etlpMe  of  coafetring  a  iilllrwinif 
sM.&S.  501. 

As  to  the  registry  of  parish  apprenticca^  see  49  G.  5.  c46. 

As  to   binduuE  in    uoorporated    districts^  lee  SOG.S.  C.S6.      49  G.  5.  e.4€. 
9T.R.593.     lBotty699.     9  East,  911. 

As  to  the  assignment  of  parish  apprentices,  see  39  G.  9.  c  57.    56  G.  5.  c  199. 

As  to  binding  apprentices  to  the  sea  service,  see  9ft  9  Ann.  c  6.  19G.S.  c.17. 

Chimney  sweepm,  see  98  G.  9.  c  48. 

(B  57.)  How  punished^  or  dischargedL 

By  the  st  5  El.  i.  if  the  master  misuse^  or  give  cause  of  ANnphint 
to  the  apprentice,  or  he  do  not  his  duty  to  his  master,  a  justice  of  petoei 
or  mayor,  may  take  order  between  them  as  equity  requires ;  and  i( 
for  want  of  conformity  in  the  master,  the  justice  of  peace  or  mayor 
cannot  compound  the  matter,  he  may  bind  the  master  to  the  next 
quarter  sessions  of  the  county  or  corporation,  where,  if  they  think 
meet,  foiy*  justices  of  peace,  (I  Qu..)  or  mayor,  with  three  of  his  bre- 
thren, may*  under  hand  and  sea}  Ip  be  inrolled,  &c.  declare  the  apprai^ 
tice  discharged  and  the  cause  thereof:  and  if  &ult  b^  in  the  apprentice^ 
such  justices,  or  mayor,  with  his  assistants,  may  order  sudi  oorredioa 
as  they  thiuk  meet^ 

Though  the  statute  says  (for  want  of  conformity  in  the  roaster,  &€•) 
yet  the  justices  aX  quarter  sessions  may  discharge  an  i^prentice  upoo  his 
compl^iAt^  as  well  as  upon  complaint  of  the  master.  R.  1  Sand.  515* 
1  Sal  67  ' 

And  the  parties  may  come  ori^nally  to  the  sessions,  without  coming 
first  to  a  justice  of  peace^  or  mayor.  Dub.  1  Saund.  316.  Per 
two  J.  Holt.  cont.     1  Sal.  67.     R.  Sal.  68.  ^Sl,     Carth.  198.  cont 

If  the  master  license  a  servant  to  depart,  he  cannot  afterwards  revoke 
it.     R.  Mod.  Ca.  70. 

The  justices  of  peace  may  discharge  an  apprentice,  though  the  msster 
*  does  not  appear,  by  which  hii^  recognizance  is  forfeited.      R.  Sal.  67* 
490. 

If  the  apprentice  be  discharged,  the  master  shall  be  discharged  <^ 
course.     ^.  Sal.  471. 

If  the  justices  discharge  the  apprentice^  t^e  covenants  are  disdiai]ged 
of  course.     5  Mod.  140. 

If  the  justices  discharge  the  apprenticeship,  th^y  may  order  restitu- 
uon  of  the  money  as  consequent  R,  P.  Id  W.  3^  Sal.  67,  68.  ^90* 
[Contra  Str.  69.  accord  1  Atk.  149.] 

But  the  justices  cannot  discharge  an  apprentice  to  a  trader  not  ex- 
pressed in  the  statute.  R.  5  Mod.  1^0.  R.  SaL  471.  490.  [2  Ld* 
Boym.  1.410.     1  Sti;.  665.  contrar] 

Tley 
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They  cannot  order  an  execator  to  maintain  the  apprentice,  where  the 
.master  dies.    R.  Sh.  405.     1  Sal.  66. 

They  cannot  dischai^  unless  it  be  by  order  under  the  seals  of  the 
justices.     R.  Carth.  198. 

Yet  quoad  his  maintenance,  the  covenant  is  not  discharged  by  the 
death  of  the  master.     Semb.  1  Sal.  66. 

.  SsMDOt  have  origiDsl  juritdiction  to  discharge  aiiprenUces.  Str.  704.  B.  R.  H.  lOl . 

It  oratt  appear  on  an  original  order  of  sessions  to  discbai^^  an  apprentice^  that  the 
BDaster  was  present,  or  sbmmoned.   Str.  1013.    B.  R.  H.  loi . 

Udng  him  unkindly,  and  refusing  to  provide  for  and  entertain  him,  u  not  sufficient 
ground ;  there  is  a  power  to  oblige  the  master  to  entertain  him ;  and  using  uitkind]/ 
IS  too  loose.    Ibid. 

Cannot  discharge  the  master  from  his  apprentice  for  the  apprenticed  pcuraUe 
sickness ;  the  master  is  to  provide  for  him  in  sickness  and  in  health*    Str.  99. 

Apprentice  shall  not  be  discharged,  only  because  his  master  declares  he  will  not 
take  him  almoin.    Str.  704. 

The  justices  have  a  concurrent  jurisdiction  with  the  mayor's  court  over  appren* 
ttces  to  freemen  of  London,  boundf  and  enrolled  there  but  living  in  another  county. 
Str.  663.    S  Ld.  Raym.  1410. 

By  St.  80  G.  9.  6. 19.  on  icomplain^  of  a  parish  apprentice,  or  one  with  whom  not 
more  than  SL  was  paid,  two  Justices  may  summon  master  and  dischaige  apprenticei 
without  fee. 

So,  on  comphiint  of  master,  they  may  commit  apprentice  to  hard  labour  for  a  month, 
or  disdiaige  him. 

Bv  St.  6  G.  3.  c.  S5.  if  apprentice  absents  himself  from  se^ice  before  time  expired, 
he  shall  serve  for  so  long  tune  as  he  has  absented  himself,  or  make  satisiaction,  or  be 
committed  to  the  house  of  correction  for  three  months :  this  extends  not  to  appren* 
tices  giviuff  mora  than  lo/.  or  after  seven  yean  ebpsed  beyohd  their  tenn. 

See  39  G.  3.  c.  57. 

(B  58.)  Servants.— Retainer.  ^ 

But  the  St  5  El.  4.  every  retainer  oootrary  to  that  statute  is  void* 
And  every  servant  retainedin  husbandry,  or  any  of  the  thirty  arts  there 
mentioned,  shall  at  his  departure  have  a  testimonial  under  the  seal  of 
the  corporation,  or  of  the  constable  and  two  other  householders  of  the 
parish,  declaring  the  place  of  his  last  sernce  and  lawful  depai^ture ;  and 
if  retained  again,  without  shewing  such  testimonial  to  the  head  officer 
of  the  parish,  he  shall  be  impriscmed  dll  he  procure  one,  and  if  not 
procured  in  tweuty«one  days,  be  whipp^  as  a  vaoabond  i  and  any, 
retaining  such  servant  without  shewing  such  testimonial,  shall  forfeit  BU 
Vide  LuN>urers,  ante,  (B  50,  &c.) — ^Apprentices,  (B  53,  &c.] 

If  a  man  retain  another  generally,  it  shall  be  intended  for  a  year. 
F.  N.  B.  168.  H.    Co.  L.  42.  b. 

If  he  retain  another  for  forty  days,  another  may  retain  the  same  per- 
son ;  for  the  first  retainer  was  not  according  to  Uie  statute.  F.  N.  B. 
168.  F. 

If  a  man  retain.  anodier/K^faybmiam  staiuli  without  mention  of  wages^ 
the  retainer  is  g09d,  and  he  shall  have  the  wages,  whicli  are  limited  by  • 
the  justices  pursu|int  to  the  statute.    Semb.  Bro.  Labourer,  1. 

So^  if  a  man  retain  a  servant,  without  saying  for  what  office,  it  is 
good.    Dalt.185. 

So,  a  retainer  conditionally  is  good.  Semb.  Bro.  Labourer^  23i 
Dalt.  185.  .  . 

So, 
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B09  a  retniner  for  two  or  difM  yean.    F.  N*  B.  168«  K. 

But  a  retainer  by  aa  insuffideat  man  is  Void.  Semb.  Bra  Labooreri 
S«.     F.  N  B.  168.  H. 

A  retainer  to  serve  when  required,  is  good  only  upon  covenaot 
F.  N.  B-  168.  F. 

By  a  retainer  a  man  is  in  service  by  law,,  though  he  does  not  actiullj 
come  to  his  service.     Awarded,  Bro.  Labourer,  9.  11« 

Many  of  die  provbidnft  ofthe  statute  of  Ellcabelh  are  re^eaM  bf  49  0&  0.  Cr  itH. 

(B  59.)  For  what  time. 

By  the  st  5  El.  4.  none  shall  be  retained  in  any  ofthe  scienees  9f ck>- 
ifaier,  clothweaver,  tucker,  fiiller,  cloth  worker,  sner^man,  dyer,lioMry 
tailor,  shoemaker,  tanner,  pewterer,  baker,  brewer,  gloveri  dlitler, 
smith,  farrier,  currier,  sadler,  spurrier,  turner,  capper^  hat  or  felt* 
maker,  bowyer,  fletcher,  arrowhead^maker,  butcher^  cook  or  millsr, 
for  less  time  than  a  year.  ' 

A  retainer  generally  shall  be  Intend^  for  a  year,  for  that  is  pmsusBt 
to  the  statute.    F.  N.  B.  1 68.  H.    Ck>.  L.  42.  b. 

Yet  a  man  may  retain  another  for  two  or  three  years.  F.  N.  B« 
168.  K. 

Or,  fot  life;  but  silch  retainer  is  out  of  the  statute.  Bro.  laboniir, 
44. 

(B  60.)  For  what  wages. 

By  the  St.  5  EL  4.  justices  of  peace,  or  mayor,  &c  at  Easter  sesskns^ 
or  in  six  weeks  after  Easter,  on  path  of  10/.  a-piece,  (unless  out  ofthe 
county  or  absent  by  sickness,  &c.)  shall  appoint  the  waffes  of  any  servant 
whose  wages  by  any  law  in  time  past,  have  been  rated  by  the  year,  fcc. 
and  before  the  12  th  of  July  certify  the  same  with  the  causes  diereof  into 
Chancery,  whereupon  procbmations  may  issue  for  the  observance,  Sec; 
which  shall  be  recorded,  &c.  and  proclaimed  and  posted  on  market  day 
before  Michadmas.  But  the  justices  mav  certify  die  continuanee  ofthe 
last  year's  wages,  and  then  the  first  prodamadon  shall  be  ut  force  till  a 
new  proclamadon  for  new  rates  be  sent  down. 

And  if  any  person,  after  such  proftlamadon  published,  shall  me  more 
Wages>  on  conviction  before  the  said  justices  of  peace  or  head  offioen, 
he  shall  ft>rfeit  81.  and  be  imprisoned  ten  days,  without  bail ;  and- say 
person  taking  more  wi^es,  on  convictioii  before  the  said  jurtice^ 
or  two  of  them,  shcdf  be  imprisoned  twenty-one  day%  widioirt 
bail.  .  • 

By  the  st.  1  Jac.  6.  the  wages,  being  rated  and  ingrossed-  under 
hands  and  seals  of  those  who  rated  them,  need  not  be  certified  in* 
to  Chancery,  but  the  sheriff  or  mayor,  &c.  nay  eause  pcookimstifln 
of  them  in  as  many  places  as  they  think  convenient^  whieb  ^etei; 
one  shall  be  boilnd  to  observe,  as  if  the  proclamation  had  been  lent 
down  after  a  certificate^  ke. 

But  the  St.  5  EL  does  not  extend  to  wages  of  a  coachman^  orothcr 

servant,  not  retained  in  husbandry.     R.  2  Jon.  47*     It   Sal.  442* 

Mod.  Co.  204.    Vide  infra: 

4  And 
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And  jasdces  of  peace  cannot  imprison  for  non-payment  of  wages^ 
without  an  indictment.     5  Mod.  4 Id. 

Yet  for  wages  in  husbandry,  settled  by  the  sessions,  the  justices  have 
taken  upon  them,  and  are  allowed  to  order  the  payment.     Sal.  441. 

And  if  it  appears  that  they  are  wages  in  husbandry,  though  not  what 
are  settled,  it  is  sufficient,  if  nothing  appears  to  die. contrary.  Per 
two  J.  Sal.  441.     Semb.  Sal.  442. 

So,  it  shall  be  intended  wages  in  husbandry,  unless  the  contrary  ap- 
pears.    R.  Sal.  484. 

But  justices  of  peace  have  no  authority  to  make  an  order  for  ser« 
vants'  wages,  except  where  the  par^  is  retained  in  husbandry  for  a 
year^  according  to  the  st.  5  El.  4.     R.  Carth.  156. 

B^  53  G.  5.  C.40.  the  statuteB  5  Elis*  c.  4.  and  1  Jac.  i.  c  6.  empow^rmg  tiiagistrslei 
to  &c  wages,  lure  repealed. 

(B  61.)  Who  are  compellable  to  serve. 

By  the  st  5  El.  4.  every  person  unmarried,  or  under  thirty  y^rs  of 
age,  brought  up  in  any  of  the  said  thirty  trades,  and  not  allowed  under 
the  hands  and  seals  of  two  justices  of  peace,  or  mayor  and  two  aldermen, 
to  have  40s.  per  annum,  or  10/.  value  in  goods,  nor  being  otherwise 
retained,  nor  having  any  farm  or  tillage,  on  request  by  any  using  the 
trade  he  was  brought  up  in,  shall  not  refuse  to  serve  for  the  wages 
mited,  &c.  on  pain  as  for  departing  from  sendee.     Vide  post,  (B  63.) 

And  persons,  between  the  age  of  twelve  and  sixty,  not  being  an  ap- 
prentice or  otherwise  retainedf  nor  a  gendeman  born,  nor  a  scholar  ia 
an  university  or  school,  who  hath  not  40s.  per  annum,  nor  10/.  in  goods, 
nor  a  parent  living  worth  10/.  per  annum,  or  40/.  in  goods,  nor  any 
farm,  on  re^uest^  &c.  shall  be  compelled  to  serve  in  husbandry  fi>r  a 
year,  at  the  set  wages,  on  the  like  pain. 

And  two  justices  ot*  peace^  or  mayor  and  two  aldermen,  may  appoint, 
a  woman,  between  the  age  of  twelve  and  forty,  unmarried,  and  but  of 
service,  to  serve  by  the  year,  week,  or  day,  for  such  wages  and  in  such 
manner  as  they  think  meet^  and  on  refusa]^  &c.jmay  commit  her  to  waxd^ 
till  she  shall  be  bound  to  serve. 

Gentlemen,  &c.  who  cannot  be  compelled  to  serve,  if  they  covenant 
to  serve,  are  bound  by  it ;  and  an  action  lies  for  breach  of  covenant* 
F.  N.  B.  168.  E. 

(B  6^.)  Misdemeanor  in  service. 

By  the  st.  5  EL  4.  if  a  servant  maliciously  assault  or  make  affray  on 
his  master,  mistress,  or  dame,  or  other  who  hath  the  charge  or  over- 
sight of  him,  on  conviction  before  two  justices  of  peace,  or  mayor^  &c. 
by  confession  or  two  witnesses,  he  shall  sufier  imprisonment  for  a  year 
or  leas,  at  the  discretion  of  the  said  justices,  or  mayor  and  two  otbei^  of 
the  corporation ;  and,  if  the  offence  require,  shall  receive  such  other 
open  punishment  as  the  justices  at  quarter  tsessions,  or  m^yor  and  four 
of  the  coiporation  shall  think  meet,  so  as  not  to  extend  to  life  or  limb. ' 

If  a  servant  promise  or  covenant  to  serve,  and  do  not  serve,  he  shall 
puffer  as  for  departing  from  service. 
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fev  6  Ann.  c.  31.  if  any  benial  or  other  servant,  throuflii  negliceoce  or  %^v^..^.» 
«haU  fire  or  caiue  to  be  fired  any  dwclling-bobse  or  outtioiuey  he  afaall  forfeit  IQQ/. 
Vide  14  G.  3.  c.  78. 

Combinations  amongst  workmen  are  provided  agmnst  by  99  &40G.9.  c.  10^ 

(Bj53.)  DeparturiB  from  service- 

iBy  the  st.  5  El.  4.  none  stiall  put  away  a  sertant,  or  depart  (nxH 
service  before  the  end  of  his  term,  unless.,  j^ri^cj^se ,  to  be  allowed 
by  a  justice  of  peace,  or  mayori  &c.;and  none  shall  put  away  a  semit» 
or  depart  froian  service  at  the  end  of  his  term,  without  a  qcurrtef^  warn- 
ing before,  on  pain  that  the  master  forfeit  40^.,  unless  he  prove  stiffid- 
ent  cause  for  such  putting  away,  before  justices  pf  cyer  and  iemumri  of 
assise,  or  of  the  peace,  at  quarter' sessions,  or  before  mayor  and  twoal* 
detmen  of  a  corporation ;  and  the  servant,  if  found  iaul^  on  prod&, 
and  examination  before  two  justices  of  peace,  or  mayor  and  two  alder- 
men, shall  be  committed  without  bail,  tUl  bound  to  oontinue  in  the  ser- 
vice, and  then  delivered  without  fee  to  the  gaoler.  And  if  a  semDt 
depart  into  another  shire,  the  justices  of  the  peace  of  the  county,  or  cor- 
poration may  grant  a  capias  to  the  sheriff,  or  head  officer  of  the  place 
where  such  servant  is,  returnable  before  them  wh^n  thev  please,  so  as 
they  commit  the  servant  come  by  such  process,  till  he  nnd  sureQr  hfy- 
nestly  to  serve,  &c.   Vide  st.  S4  G.  2.  c.  55* 

None  shall  depart,  and  be  retained  again,  without  a  testimoDud,ftc. 
Vide  Retainer,  ante,  (B  58.) 

If  a  servant  depart  from  his  service,  he  shall  lose  his  whole  wages. 
Bro.  Labourer,  40. 

But  if  he  depart  with  the  consent  of  his  master,  he  shall  have  kil 
Wafl»s  for  the  time  he  served.     Ibid.  38. 

Before  the  st.  5  £1.  a  denial  of  wa{i;es,  meat  or  drink,  was  cnteix 
a  servant  to  depart  from  service.     F.  N.  B.  168.  L. 

So,  a  battery.     F.  N.  B.  168.  L.  (J. 

Or,  licence  of  the  master.     F.  N.  B.  168.  L. 

But  marriage  was  not,  and  the  husband  could  not  take  die  wife  o«t 
of  jiorvice.     Bro.  Labourer,  18.     F.  N.  B.  168.  K. 

If  a  servant  be  drawn  away,  the  master  may  re-apprehend  hitti  tad 
keep  him  in  spite  of  him.    F.  N.  B.  1 68.  F. 

The  dischai^e  of  a  servant  by  a  justice  b  iin  act  ef  jurisdictaoOyiiMl  th^oM  ^  ^ 
order  in  writing.    B.  S.C.  No.  115.  .        .  ... 

It  was  hotden  that  an  order  for  diicharcine  a  servant  from  her  roasterVie^ce  under 
44^  Vtatute  was  void  (and  not  merely  voi(Ed>k);  bediiiSe  it  did  not  appear  iMt  the  or^ 
itself  that  she  was  a  servant  in  husbandry.    6  T.  It  589; 
.  Tber^  must  be  i|  hearing,  and  ordering  (in  writiog)»and  arcaiiopahtecai»  Afc^* 
No.  115. 

Qa.  Wh^thei-  the  insanity,  of  a  servant  be  H  good  cause  of  discharge  ?  £  T.  it  S83- 

A  servant's  manying  is  no  reasonable  caose  for  discharge;  for  it  is  ndts1ms()^ 
meanour ;  and  nothing  else  is  a  cause.    B«  8.  G.  Nh.  115. 

The  following  statutes  have  reference  to  particular  ckssea  nfscnwimi  ^Sat^Chflt^ 
Burn,  111.)*  .      . 

Dii^putes  between  silk  masters  and  their  wor|cmen.  15  &  U  Can^.  c.  I?.  SoCsr.)' 
C.  (S.     8&9W.?.  C.96.     19G.J.  C.6S.     99G.J,C.44.     5lG;5.  C.7. 
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.  Biipatef  between  clothiers  and  thdr  workmen.      TJiu:.  I.e.  7.      15G.  l.c«89. 

3dG.9.  0.33.     30G.2.  c.  12.     140.3.  C.25.     22G.3.  C.40.     58G.3.  C.51. 

Disputes  between  masters  and  serrants  in  the  woollen,  linen,  fustian,  cotton,  and 
iron  nanufactures.    I  Ann.  st  2.  c.  18.    13  G.  2.  c.  8.    58  G.  3.  c.  51 . 

Disputes  between  roasters  and  their  workmen  in  the  leathern  manufactures.  13  G.2. 
C.8.    58  G.  3.  C.51. 

Disputes  between  masters  and  thdr  workmen  in  the  making  of  hats,  or  in  the 
wooUeo,  linen,  fustian,  cotton,  irouj  leather,  fur,  hemp,  flax,  mohair,  or  silk  manufac- 
tures. lSG.l.e.34.  13G.1.C.23.  22G.2.C27.  4G.3.C.37.  14G.3.C.44. 
15G.  3.  C.  14.  17G.3.  Cll.  17G.3.  C.56.  29G.3.  c40.  39 & 40  G. 3.  C. 90. 
4lG.3.e.3ll.     44G.3.e«87.     58G.3.C51. 

IXsptttes  between  masters  and  their  workmen  in  the  bone  and  thread  lace  menu- 
fiKtor^.     19G.3.  C.49. 

DtsfNites  between  masters  and  their  workmen  in  the  manufiicture  of  docks  and 
wnlcbei.    97  6.  8.  c.  7. 

Disputet  between  |Mpe-makers  and  their  workmen.    36  G.  3.  c  1 1 1 . 

Disputes  between  masters  and  servants  in  husbandry,  aruficers,  handicraftsmen, 
miners,  cbUiers,  keelmen,  pitmen,  classmen,  potters,  and  other  labourersb    20  G.  2. 

C.  19.     31  G.  9.  C.  1 1.     6  G.  3.  C.  25.     57  G.  3.  C.  192.     58  G.-3.  C  6U 

.Ship  mnslars  and  their  seamen.  9  G.  2.  c.  36.  3lG.3.c.39.  45G.3.C81.  59  G.  3. 
e.58. 

Tailors  and  their  workmen  within  the  bills.    7  G.  1.  st.  1.  c.  13.    8  G.3.  c.  17. 

Shoemakers  and  their  workmen  within  the  bills.    9  G.  i.  c.  27. 

Payment  of  the  wages  of  workmen,  labourers  in  certain  trades,  in  bank  notes. 
saG.3.c»5i. 

(B  640  Poor. — Overseers  of  the  poor,  who  are. 

By  the  st.  43  El.  2.  the  churchwardens,  and  four,  three,  or  two  sub- 
stantial householders  to  be  nominated  in  Easter  week,  or  a  month  after, 
under  the  hands  and  seals  of  two  or  more  justices  of  peace  (1  quorum) 
m  or  near  the  parish,  shall  be  called  overseers  of  the  poor. 

And  if  no  sueh  nomination,  every  justice  in  the  division,  and  every 
mayor,  alderman,  and  head  officer,  shall  forfeit  5/.  for  the  relief  of  the 
poor,  to  be  levied  bv  warrant  from  the  quarter  sessions. 

But  a  citizen  and  inhabitant  in  London,  who  resides  for  part  of  the 
year  in  the  country,  ought  not  to  be  chosen  there.    Carth.  161. 

(B  65.)  Their  authority  in  relief  of  the  poor. 

By  the  st.  48  £1.  2.  the  overseers,  or  die  greater  part,  shall  take  or* 
der,  with  consent  of  two  such  justices  of  peace,  for  setting  to  work 
the  children  of  all  parents  they  think  unable  to  maintain  them,  and  all 
persons  having  no  means  or  trade  to  get  their  living  by. 

Atod  to  raise  weekly,  or  otherwise,  by  taxation  of  inhabitant,  parson, 
▼icfor,  &c.  occupier  of  lands,  bouses,  tithes,  coal-mines,  &c.  a  stock  for 
actdog  the  poor  to  work^  relief  of  the  impotent,  and  putting  out  appren- 
tices, He 

Alid  by  warrant  of  two  such  justices  to  the  present  or  subsequent 
overseers,  to  levy  such  tax  by  distress  and  sale  of  the  offender's  goods ; 
and  in  defect  of  distress,  such  two  justices  may  c6mmit  to  the  counQr 
gitol  without  bail,  till  payment. 

And  shall  meet  once  a  month,  in  the  church  after  afternoon  service^ 
(ntileas  let  by  excuse  allowed  by  two  justices),  to  take  coarse  in  the  pre* 


'    Afid  10  fe^r  days  after  the  year  and  others  nominatied,  shall  account 
for  all  monies  received  or  assessed^  and  their  stock,  and  deliver  what 
is  in  hand  to  the  new  overseers,  on  pain  of  205.  if  negligent  in  officey 
or  the  orders  aforesaid  made  with  as^nt  of  two  justices. 
VoL.IV.  3  A  And 
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And  the  monies  or  stock  behind  on  snch  accounti  may  be  levied  bj 
difitreM  andsaiei  &<% ;  and  two  justices  may  commit  the  churchwarden 
or  overseer  refusing  to  account,  till  he  account,  and  pay  what  is  doe  oa 
such  account. 

Provided,  if  any  be  aggrieved,  &c.  the  justices  of  peace  at  the  quar- 
ter sessions  may  make  a  final  order. 

And  the  head  officers  of  a  corporation,  being  justices  of  peace,  shall 
have,  in  and  out  of  sessions,  the  authority  of  justices  in  the  county. 

If  an  overseer  be  in  arrear  upon  an  account,  he  shall  not  be  toot 
milted  but  upon  default  of  a  distress.     R.  Sal.  533. 

Tbouffh  it  be  by  the  quarter  sessions.    Sal.  533. 

If  he  be  in  arrear  upon  an  account,  the  justices  may  order  paymeot 
to  the  successor.     R.  Sal.  484. 

But  a  mandamus  to  account  to  the  successor  will  be  quashed ;  for  be 
ought  to  account  to  the  justices.  *  R.  Sal.  525. 

So,  a  mandamus  for  a  rate  for  reimbursement  of  the  predecessor. 
R.  Sal.  53  U 

If  an  overseer  gives  a  general  account,  he  cannot  be  committed  fi>r 
not  giving  a  particular  account.     R*  Sbo.  395. 

By  the  st.  43  EL  2.  the  churchwardens  and  overseers,  with  agreemeiit 
of  the  lord  of  the  manor  and  order  of  quarter  sessions,  may  bnOd 
houses  on  the  waste,  for  the  impotent  poor,  and  no  otheo  to  dwdl 
in. 

Overseers  ought  to  relieve  impotent  persons  only.    2  Bui.  548. 

By  the  st.  3  Car.  4.  churchwardens  and  overseers,  with  assent  of 
two  justices  of  peace  (1  quorum),  or  of  one,  if  no  more  in  tbatdivi* 
sion,  may  set  up  and  use  any  trad^  &c.  for  setting  on  work,  and 
relief  of  the  poor  of  tliat  parish. 

By  the  st  3  &:  4  W.&  M.  11.  a  register  diall  be  kept,  at  the 
charge  of  the  parish,  of  all  relieved,  and  when  first,  and  for  what  cause, 
whida  at  Easter,  or  oftener,  shall  be  examined,  &c.  and  none  relieved 
unless  roistered)  or  by  order  of  quarter  sessions,  or  under  the  hand  of 
a  justice  of  peace,  or  in  case  of  snudl  pox,  plague,  or  peitileiitiai 
diseases*  Or,  by  st.  9  Geo.  7.  upon  sudden  occa^ons. 
•  So^  by  the  st.  6  &  9  W.  3.  SO.  a  poor  person,  his  wife  and  children 
in  the  same  house^  (unless  there  to  nurse  an  impotent  parent,)  shall 
wear  a  P.  with  the  first  letter  of  the  parish  in  blue  or  red  cloth  on  the 
rig^t  shoulder  of  the  upper  garment;  and  for  neglect  the  justices  of 
peace  may  abridge  or  take  away  the  relief,  or  s^id  to  the  house  of  oor* 
recdon  for  twenty-one  days;  and  no  other  shall  be  relieved  on  pain  of 
20s.  to  be  levied  by  the  justices,  on  conviction  by  one  witoessj  by  dis- 
tress and  sale,  a  moiety  to  the  poor,  a  moiety  to  the  informer. 

By  the  at.  9  Geo.  7.  justices  shall  not  order  relief,  till  cHitb  of  a  rea* 
sonable  cause  for  it,  and  of  refusal  by  the  vestry.  See.  and  till  hmnag 
overseers,  or  summons  of  them,  and  th&r  default  to  i^ipeai'* 

Generally  the  jusdcea  ought  to  determine  who  am  impolent. 
1  Vent.  69. 

And  an  order  for  relief  shall  not  be  quashed  thobgk  the  party  be  aUe 
to  work.     1  Veot  69. 

Though  the  party  be  a  bastard,  for  aofih  a  one  may  be  relieved  «• 
impotent.     1  &L  12S« 

ret 
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Yet  the  order  for  relief  must  say,  that  the  party  is  poor  and  impotent^ 
otherwise  it  will  he  quashed.     R.  5  Mod.  397*  . 

And  justices  cannot  order  the  finding,  of  an  house  for  the  poor. 
5  Mod«  397. 

(B  66.)  In  charging  the  parish. 

Every  parish  ought  to  be  charged  for  the  reliefof  their  own  poor. 

So,  a  parish  in  reputation,  which  in  the  43  El.  and  ever  since  had 
ohurdiwardens,  &c.  Per  2  J.  Houghton  cont.  2  Rol.  16a  R.  Cro.Car« 
93.  395.     Jon.  SS6. 

So,  by  the  St  13  &  14  Car.  2.  12.  s.  21.  it  is  enacted,  that  where  in 
Lancashire,  &c.  and  many  other  counties,  for  the  largeness  of  the 
parishes,  the  inhabitants  cannot  reap  the  benefit  of  the  st  43  £K  2.  the 
poor  in  every  township  or  village  in  the  said  counties  shall  be  main* 
tained,  kept,  &c  in  the  township  or  village  where  he  inhabits  or  was 
last  settled ;  and  there  shall  be  yearly  chosen  two  or  more  overseers 
of  such  township,  &c.  who  shall  execute  all  powers  for.relief  of  the 
poor,  &c.;  and  the  justices  shall  have  the  same  powers  to  do  every  act  ill 
such  township  or  village,  &c.  as  they  might  do  in  any  parish,  Sec  by 
the  St.  43  £1. 2. 

And  extraparochiai  places,  having  several  houses,  that  may  have  tlie 
denomination  of  a  vill,  shall  be  within  the  benefit  of  that  statute.  R« 
1 1  Ann.  Sal.  486.  in  marg. 

So  an  extraparochiai  place  may  be  charged  in  aid  of  another  parish 
unable,  &c.     Per  Holt,  Sal.  436.     Carth.  515. 

$o  a  mandamus  lies  to  justices  of  peace  to  appoint  oyerseers  in  an 
extraparochiai  place  to  provide  for  the  poor  there.  R.  2  Mod, 
Ca.  39. 

But  an  extraparochiai  place,  that  has  no  appeariuice  of  a  parish  or 
vill,  will  not  be  within  die  provision  of  these  statutes.     R.  Sal.  486. 

So,  generally,  all  vills  within  a  parish  may  be  charged  for  the  relief 
of  the  poor  of  die  whole  parish,     R.  1  Sid.  292. 

Though  there  was  an  ancient  chapel  there,  and  some  rates  there ; 
if  it  has  not  the  reputation  of  a  parish.     R.  4  Mod.  167- 

Though  the  parish  lies  in  several  counties,  if  every  part  has  not 
distinct  officers  and  rates,  and  the  reputation  of  a  distinct  parisL.     R. 

Ray.  477. 

So  the  whole  parish  ought  to  be  charged  together,  and  not  a  jingle 

part  or  vill.    R.  Jon.  356. 

The  rate  may  be  levied  before  the  quarter  expires^  Semb.  Mod.  Ca* 
S14. 

If  the  justice  of  peace  refuse  to  allow  the  rate^,  B.  R.  wiU  send  an 
attachment.     1  Sid*  377* 

There  shall  be  an  appeal  upon  an  account  before  two  justices.  Sal. 
533. 

Upon  an  appeal  by  particular  persons,  the  sessions  may  quash  the 
whole  rate,  and  order  a  new  one  by  themselves,  or  direct  the  officers  to 
make  it.    tl.  Sal*  483.  584. 

But  theiy  cannot  order  a  standing  rate.    R.  Sal.  S26. 

£yery  inhabitant  shall  be  rated  according  to  his  visible  est^to,  real 
gr  perso|ial>  in  the  sam?  parish  only.    Per  all  the  J.  2  Bui.  354 1 
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''Thitigs  real,  which  render  an  annoBl  reyenne,  AM  he-rtMAt^wSi 
as  land :  ss%  shops  and  sheds. 
'  Quit-rents.     Semb.  Carth.  14. 
Sahi-pits,  and  the  toll  of  a  market. 

Tithes ;  for  the  clergy  are  subject  to  all  charges  impost  I  y^Parlb- 
nsent.  "  R.  5  Car.  1.     Per  all  the  J.  in  England,  tadiciim^['.  r'llale. 

1  Vent.  273. 

Laiids,  which  belong  to  an  hospital.     R*  Sal.  527.  * 

Buf  the  occupier  pays  the  tax  to  the  poor^  ifot  the  lessor.'  Per  dl  th^ 
J.  in  England.     2  Bui.  354. 

Though  the  lessor  covenants  to  pay  taxes  «pon  tlie  land;  fbr 
lies  upon  the  occupier.     R.  2  Mod.  Ca.  314. 

And  if  an  occupier  of  land  in  B.  has  no  goods  there,  he  may  bedu- 
ttftined  where  he  inhabits,  in  another  parish.     Per  Hok,  at  Hertford, 

M96. 

If  it  be  in  tlie  same  county.     Adm.  Mod.  Ca.  1>14,  215. 

So,  if  rated  in  A.  and  he  afterwards  removes  to  B.     Per  Holt,  Mod. 

Ca.  214,  215. 

The  lessee  of  a  stall  in  a  market  shall  not  be  charged.     2  Rol.  238. 

2  Rol.  289.  1.  35.       [This  was  for  repairs  of  a  church.^ 

-   Several  fiunilies  shall  be  rated  severally.     R.  Sal.  532.     Mod.  Ca. 

214. 

The  rate  shall  be  only  for  a  month.     Sal.  532.     Mod.  Ca.  214. 

(B  67.)  In  charging  the  hundred  or  county. 

'  By  the  St.  43  El.  2.  if  the  parish  be  not  able,  &c.  such  two  justices 
of  peace  may  rate  any  of  another  parish  in  the  hundred  as  they  think 
i^t;  and  if  the  hundred  is  not  able,  the  justices  at  the  quarter  session 
shall  rate  any  of  another  parish  in  the  county  to  pay  such  sum,  &c.  as 
they  think  fit. 

'  Two  parishes  cannot  be  rated  together  for  relief  of  the  poor  of  both, 
but  if  one  be  insufficient,  the  other  may  be  charged  in  aid  of  it«  Per 
Holt     M.  3  W.  &  M.   Vide  Sal.  480,  481. 

The  charge  may  be  upon  one  or  more  inhabitants  in  a  paKsh,  for 

iafling  of  the  other  parish.     2  Bui.  S53.     R.  1  Vent  350.    Sal.  481. 

'  If  a  parish  be  taxed  in  aid  of  another,  the  tax  may  be  enlarged  or  di* 

minished,  when  the  poor  in  the  other  parish  increases  or  decreases* 

Per  Jon.  2  Bui.  358. 

iSOi  a  tax  may  be  assessed  in  gross  upon  a  parish  to  the  relief  of  an(v 
ther.     Sal.  480,  481. 

Or,  any  in  such  parish,  without  assessing  the  whole  parish.    R. 
vpV^t.  360.     Sal.  481. 

i<mOr^  an  extraparochial  place.     Per  Holt,  Garth.  515.     Sal.  486. 
;i.ir  >Siit  the  justices  at  the  sessions  cannot  make  a  parish  contribotofy  to 
''4^6fth6r,  unless  it  be  first  ordered  by  two  justices.     R.  5  Mod.  597* 

,/,  .,.  .,  (B  68.)  In  charging  the  relations. 

'  By  the  St.  43  El.  2.  the  &ther,  grandfather,  mother,  grandmother, 
and  children  of  a  poor  impotent  person,  being  of  ability,  shall  at  their 
own  charge  maintain  such  person,  according  to  the  rate,  tHat  the  jus- 
tices of  peace  of  the  county,  where  the  sufficient  person  dwells,  at  the 

quarter 
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quarter  sessions  shall  assess, .  on  pain  of  205.  per  month,  to  balevi^4  by 
two  justices  of  peace,  or  mayor,  &c.by  distress  andsale^  &a 
^  An  order  upon  a  relation  for  relief,  ^hall  be  made  at  the  quarter  ses- 
sions of  the  county  where  the  party  charged  inhabits,  otherwise  if  id  void. 
B.  2  Byl  S^5. 

•  And  it  is  not  good,  unless  it  appears. that  the  party  relieved  is  not  abia 
to  work.     Semb.  2  Bui.  S44.         *  .    / 

The  putative  grand&ther  of  a  bastard  is  not  chargeable  witl\iQ  (liis 
statute;  ^r  the  law  knows  no  such  person.  Semb.  2  Bui.  3^4«  R. 
1  Vent.  310.  .  .      ; 

Nqf  the  wife  of  the  putative  father ;  for  a  bastard  is  not  within,  the 
statute.     Vide  2  Bui.  3^6.    Per  two  J.     2  Bui.  S50.     . 

If  a  man  marry  the  grandmother  of  an  impotent  person,  with  whom 
ne  l)as,a  substance,  he  is  chargeable  in  respect  of. the  substance  wfiich 
he  had  with  his  wife^  and  shall  be  said  to  be  grandfather.  2  BuL  345. 
R.  2  Bui.  346.  . , 

.  So,  if  land  descend  to  the  wife,  after  marriage.     2  Bui.  347. 

Otherwise,  if  he  had  not  any  substance  with  her  in  marriage^  P^ 
Cro.     2  Bui.  345.     Per  two  J.     2  Bui.  346.  \ 

Though  he  afterwards  becomes  able  by  the  industry  of  his  wife. .  Per 
Cro.  Whitl.  cont.     2  Bui.  347. 

Nor  shall  he  be  charged  after  the  death  of  his  wife,  though  he  had  a 
substance  with  her.     Per  Cro.     2  Bui.  347.  cont.  Comb.  405. 

By  the  st.  5  Geo.  8.  churchwardens  or  overseers,  by  order  of  two  jus- 
tices, may  take  goods  or  rents  of  lands,  &c.  of  the  husband,  father,  or 
mother,  who  leaves  his  wife  or  children  a  charge  to  the  parish  :  and  the 
oVder  being  confirmed  by  the  quarter  sessions,  tlie  justices  there  may 
direct  a  sale  of  tlie  goods;  and  the  overseers  shall  be  accountable  to  the 
quarter  sessions. 

A  father  charged  is  not  to  be  committed,  till  an  order  made  and  a 
refusal  by  him  to  pay  the  20^.  per  mensem,  and  a  default  of  distress  t 
Vide  2  Bui.  344. 

The  quarter  sessions  may  order  a  father  to  pay  2s.  a  week  till  other 
order.     R.  Sal.  534. 

If  there  be  a  bond  to  save  a  town  harmless  from  A.  his  wife  and  chil- 
dren, it  extends  to  children  bom  afterwards,  or  before.    R.  Skin.  556. 

And  to  the  children  of  the  son  during  his  life,  not  afterwards.  Skin. 
557. 

(B  69.)  Relief  of  poor  prisoners,  maiiried  soldiers,  and  . 

mariners,  &€• 

By  the  st.  43  El.  2.  justices  of  peace  at  Easter  sessions  shall  raie^ery 

parish  in  a  county  or  corporation,  at  a  weekly  sum  not  abov^e  ^nor 

,  les»  than  f^  half  in  any  parish,  nor  above  2d.  for  everypajcish,  oo^jivith 

another  tJborough  the  county,  to  be  assessed  by  agreemeofc  ailt(H^iUie 

parishioners,  or  in  default  by  the  churchwardens  and  petty  constables 

of  the  parish,  or  in  their  default  by  order  of  a  justice  of  peace  in  or 

.near  |h^  parish,  and  to  be  levied  by  the  churcn warden  or  constable, 

,  pr  in  theitT  default  by  a  justice  of  peace  by  distress  and  sale  of  the  C(fien- 

^^d|eif;igpods^  ^nd  for  want  of  distress,  a  justice  of  peafoe  jooayicoa^mit 

jfwi^ioi^t  b^uly  .U^  payment.  And  the  justices  of  peace  at  such  quarter>€s- 
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sions  shall  set  down  what  sum  shall  be  sent  quarterly  to  the  prisoners  of 
the  king's  bench,  and  marshalsea,  and  each  hospital  and  alms-hoose 
in  the  countyi  so  as  205.  yearly  be  sent  to  each  of  the  said  prisons  out  of 
each  county ;  and  the  residue  emj^oyed  to  the  relief  of  hospitals  mthe 
county,  and  of  sufferers  by  fire,  water,  and  other  casualties,  and  sack 
other  charitable  purposes  as  the  justices  at  quarter  sessions  shall  think 
meet;  which  suras  rateably  assessed  on  every  parish,  the  churchwar- 
dens shall  collect  and  pay  to  the  high  constable  quarterly,  ten  days  be- 
fore every  quarter  ends,  on  pain  of  10s.  and  the  high  constable  at  the 
quarter  sessions  to  the  treasurer  of  the  county,  on  pain  of  205.,  to  bele- 
Tied  with  the  said  sums  for  the  said  charitable  purposes  by  the  treasu- 
rer, by  distress  and  sale ;  and  the  treasurer  shall  pay  the  sum  for  the  pri- 
sons to  the  chief  justice  of  England,  or  if  none,  to  the  next  ancient 
judge,  and  the  knight  marshal,  equally  to  be  divided,  taking  their  ac» 
quittance  for  the  same. 

By  the  st«  4S  £1.  3.  justices  of  peace  at  Easter  sessions  in  a  eoanty 
or  corporation,  shall  charge  on  every  parish  a  weekly  sum  for  relief  of 
soldiers  and  mariners,  sick  and  hurt  m  her  majesty's  service  not  abore 
lOd.t  nor  less  than  2d.  in  any  parish,  nor  above  6d.  for  every  parish, 
one  with  another,  where  there  be  above  BO  parishes  in  a  county,  to  be 
assessed  and  levied,  ut  suprOj  for  prisons,  &c.  And  to  be  collected  and 
paid  by  the  churchwarden  and  petty  constable  of  the  parish^  to  the  high 
constable,  ten  days  before  every  quarter  sessions,  on  pain  of  205.,  and  by 
the  high  constable  at  the  quarter  sessions  to  the  treasurer  of  thecountjrr 
on  pain  of  405.  to  be  levied  ui  supra^  ibr  augmentation  of  the  stack. 

And  such  soldier  or  mariner  shall  go  to  the  treasurer  of  the  county 
whence  prest,  or  if  not  prest,  of  the  county  where  bom,  or  last  dwdt 
for  three  years,  at  election,  or  if  not  able  to  travel,  of  the  coun^  i^ere 
he  lands ;  and  bring  a  certifkate  under  the  hand  and  seal  of  the  gene- 
ral of  the  camp,  or  governor  of  the  town,  or  his  marshal  or  deputy,  and 
of  the  captain  under  whom  he  served,  or  his  lieutenant,  or  of  the  ad- 
miral or  other  general  at  sea,  or  captain  of  the  ship;  which  certificate 
shall  be  allowea  by  the  general  muster  master  In  this  realm,  or  treasu- 
rer and  comptroller  of  the  navy ;  on  which  certificate  such  treasurer  shall 
allow  him  a  convenient  subsistence  till  the  quarter  sessions,  when  the 
justices  of  peace  may  grant  him  an  annual  pension  for  his  life,  if  no  of- 
ficer not  above  IO/.,ifan  o£9cer  undera  lieutenantnot  above  15/.,  ifahen- 
tenantnot  above  20/.,to  be  paid  quarterly  by  any  treasurer  of  a  coontj; 
but  the  justices  of  peace  may  alter  or  revoke  such  pension. 

And  till  such  soldier  or  mariner  can  arrive  to  a  county  where  they 
may  have  such  pension,  or  to  the  muster  master  general,  who  is  to  al- 
low such  certificate,  the  treasurer  of  the  county  vmere  he  famds,  and  so 
of  every  county,  before  such  allowance,  may  mve  them  relief  for  their 
journey  through  that  county,  and  a  testimonial  to  pass  to  the  place  of 
pension. 

And  the  residue  of  the  stock  shall,  at  the  discretion  of  the  jnsttoes  at 
the  quarter  se&uons,  be  bestowed  for  the  charitable  designs  of  the  sta^ 
tutes  for  relief  of  the  poor  and  punishment  of  rognes^  or  reserv^  for  the 
futnrerelief  of  maimeid  soldiers  and  mariners. 

By  the  st  14*  £1. 5.  justices  of  peace  at  the  quarter  sessions  in  a  conotf 
or  corporation^  may  rate  every  parish  not  above  ^d.  or  %d.  per  weds 

for 
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for  relief  of  the  oommon  gaols,  which  the  churchwardenf  shall  levy  etery 
Sanday»  and  pay  once  a  quarter  to  the  high  comtablej  who  shall  pay 
at  the  quarter  sessions  to  such  as  the  justices  of  peace  shall  direct^  who 
shall  weekly  distribute  the  same  to  the  relief  of  the  prisoners,  on  pain 
of  5/.  for  de&ult  in  any  officer^  a  moiety  to  the  queen,  a  moiety  to  the 
prisoners^     [Vide  the  8t.l9  Car.  2. 4*] 

By  the  st*  5  Ann.  S3,  if  the  gnol  or  marshalsea  money  be  not  sufB- 
cient,  the  justices  at  quarter  sessions  may  assess  what  ihey  think  refr> 
sonable  for  the  constaole's  time  and  expence  in  passing  vagnmts. 

If  the  money  for  the  prisoners  in  the  marshals^,  and  maimed  soldiers, 
isnotdulypaid)  BbR.upon  motion  will  grant  an  attachment  against  the 
riieriffof  the  countyi  and  take  any  of  the  county  in  withernam  for  i^ 
if  the  sheriff  does  not  pay  for  it     R*  Skin*  227* 

But  justices  of  peace  f:annot  limit  the  stock  of  the  county  to  the  charge 
of  the  prosecution  of  a  barretor.  R.  B.  R.  2  Ann.  2.  between  the  queen 
and  inhabitants  of  Hertford.    Sal.  605. 

They  cannot,  by  the  same  order,  direct  the  payment  to  gaols,  txpo^ 
the  St  14  £1.  and  the  st.  19  Car.  2.    R.  Sal.  487. 

(B  70.)  Treasurer  of  a  county. 

By  the  stats.  43  El.  2«  &  3.  justices  of  peace  at  Easter  sessions  shall 
elect,  of  themselves  or  others,  two  treasurers,  who  shall  continue  one 
year,  and  then  give  up  their  accounts  to  their  successors. 

And  if  the  treasurer  refuse  the  office,  or  to  relieve  maimed  soldiers  or 
mariners,  &c.  or  neslect  his  duty,  or  refuse  to  account  as  the  justices 
direct,  the  justices  of  peace,  or  in  their  default  the  judges  of  assise,  may 
fine  him,  to  be  levied  by  distress  and  sale,  &c.  and  may  appoint  any  two 
justices  of  peace  to  prosecute,  him. 

Mayor  and  justices  of  a  corporation  may  appoint  one  to  receive  and 
pay  money  within  the  corporation,  who  shall  do  and  be  subject  to  the 
penalties  of  an  high  constable. 

By  the  st.  5  Ann.  32.  treasurers  shall  obey  orders  of  quarter  sessions 
for  paying  sums  to  pass  vagrants,  if  they  have  money  in  hand  to  pay. ' 

(B  71.)  Settlement  of  poor. — By  the  common  law. 

By  the  common  law,  the  place  of  birth,  or  last  habitation,  are  proper 
for  the  settlement  of  poor  persons.  Per  J.  of  assise.  2  Bui.  350. 
352. 

And  therefore,  a  bastard,  who  has  gained  a  settlement,  shall  be  senf 
thither,  and  not  to  the  place  of  his  birtn.     R.  2  Bui.  350. 

A  child  bom  in  an  house  of  correction,  shall  be  sent  to  the  place 
where  the  mother  had  a  settlement.     2  Bui.  358. 

The  son  or  daughter  of  a  vagrant,  who  has  no  settlement,  shall  be 
sent  to  the  place  of  the  birth,  not  being  seven  years  of  age ;  for  it  cannot 
gain  a  settlement  where  the  parents  die.    2  Bui.  S5K    Ray.  477. 

A  poor  child  shall  be  sent  to  the  place  of  settlement,  and  not  of  bnrth. 
Ray.  477; 

So  an  ideot.     Sat.  427. 

And  if  one  be  sent  as  a  vagrant^  he  may  afterwards  be  sent  to  the 
place  of  settlement.     R.  Sal.  526. 

The  settlement  of  the  parent  settles  his  diild.    R.  Sal.  528,  9. 

Though  under  seven  years.    Sal.  527. 

3  A  4        .  An 


QSe  JUSTICES  OF  PEACE.  \ 

v  ^tAflldl^dar  fer  tkt  aettienient  of  a  ehild  after  the  ngb  of  aarcD} 
paxenty'  Isvotgood,  unless  it  shews,  that  tt  bad  m  other  sattknenlj 

6mitmM  have  ffained  a  new  settlemeiit.    tL  8al>  470j 

And  if  a  child  be  sent  with  the  mother  till  the  age  of  sevai^^jVRMy  k 
aballW^y  for  nurture^  and  it  shall  be  maintained  at^lheclnuqg^  of 
the  jiaEidh  where  it  is  settled.     Sal.  4d&)5ftft<  i  -:  J  i .  •  yo     ^ 

X  But  aD^o^ier  by  two  justices  to  tfaet>verseeri  mfB^Soifttke  tdkhf^ 

riv  person,  does  not  determine,  but  presumes  hia  settlement  that* 
1  *8alw.i2S«  .'••.ti  .  ,t"  »      I   '  'Hj.^n'f 

^    £k>  a  bastard  shall  be  sent  to  the  j^oe  of  his  birtbi   if  ha  has  aa( 
'gained  another  settlement,  and  not  with  thai  mother.    R*  SaL'4115* 
.J  60  thore  cannot  be  any  order  for  sendmg a  p€Kir.pei)iO&4o:aQ «3(lf»- 
pacochiai  place.     R.  Sal.  486»  487«    CaAh^515.  y 

(B  72.)  By; 'statute.''       V^^,:^ 

By  ihe  St  18&  14  Car.  2. 12,  on  campkint  of  Att  thmnkmsitai 
and  overseers  to  a  justice  of  peace,,  within  .Mrty  days  after  any  pmoK 
earning  to  settle  in  a  tenement  under  lOiLper  annnm^  two  jwsticaofthc 
peace  (1  quor.)  .  of  the  divinon  may  remove  such  person  liiosly  to  be 
chargeable,  to  the  parish  where  last  legally  settled  as  a  native,  hoose- 
holder,  sojourner,  apprentice,  orservant  lor  forty  days  at*  lea^aalea 
he  fftva  seearity  to  be  allowed  by  such  justices  for  die  dischaigeof  the 
parish.     Vide  Appeal,  post,  (B  74.) 

Provided  if  any  come  to  any  parish  for  hartest  or  other  work*  vitb 
a  eertSficate  from  the  minister  and  a  churchwarden  and  overseer  of 
anbtfaer  parish,  declaring  him  an  inhabitant  there,  thoogb  he  slay  albr 
the  work  done,  or  fall  sick^  he  shall  not  gain  a  settlement,  butfaaseiC 
b^  0WO  justices  to  his  habitation  fn  the  other  parish.  Vidr  Ap^ieal, 
post,  (B  74.) 

If  the  continuance  (^  forty  days  be  by  request,  md  money  gitei  by 
tkaTparidbioners  of  the  other  parish,  the  party  Aali  I)e  setded  wbem  lie 
lived  the  forty  days.     R.  3  Mod.  67. 

^    if^Nie  hire  a  imll  of  10/.  per  annnm^  it  makes  a  settlemeiU;  for  it  is 
It  tenement    R.  Sal.  536. 

If  he  hire  51.  per  annum  of  one,  and  another  5L  per  annum  of  another 
iei  the.  same  pansh.  Sal.  535* 
^  By  the  st;  i  Jao.  2.  17.  the  forty  days  to  make  a  settlement  shsll  be 
accounted  from  delivery  of  notice  in  writing  of  the  abode  and  number 
-ef  Ae  family,  if  any  ^  to  one  of  the  cbarchwardea^.  or  oveisaecsef  tbe 
parish.      ^ 

'•^  jbit},  by-anequitiyble  oonstnictioQ  of  the  atatitf^  aa  acjt  sbsiibe 

accounted lequitalent  to  notice :  as,  if  he  pay  parish  nttes^  lor  thsti^be 

jAeanottcoiiceal  himself.    R.  P.  1  W.  &  M.  B.  R»    Show  19;  Qfrtfa. 

"*.   Ol^lffvesin  the  parish  for  four  years,  and  works  in  the  Jk^iraj* 
)£embt  T.  3  W.  &  M. 

.1 .  Or,  be  a  servant  or  apprentice  there.  Per  Cuti  M.  3  W.  &  M. 
.  >*  By  thest.  8  &  4  W.  &  M.  11.  the  forU  days  to  make  a  aetdenieot 
ahaU  be  accounted  from  the  publication  of  notice  in,  writing  of  tbe  abode 
and  number  of  the  family>  delivered  to  the  churchwarden  or  overseer, 
which  he  shall  cause'  to  be  read  publicly  in  the  church  next  Lord'* 
■    ••  ,  '  •  -       daj, 
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day;  andttivbe  ri^jitlsred^  on  pain  ofiO^.ibriiegtectofeaelitci'llieiArty 
grieved,'  to  be  levied  on  proof  bv  two  witnesses  befiwe  a  jufttoe  cf 
peace^  by  distress  and  sale,  and  lot  want  of  distr^ssj  &£•  by:QamniiU 
mentto^gioi.*'  <  ^ 

'  BiuCito  ^diet or  worionan  in  their  majesties  service^  shallMifll  a  aal"- 
tlement  by  publishing  sucb  notice,  unless  it  be  after  Ua  ibgniipsioa 
^rbm  their 'laigestieB  a^rice.    Nor  service  in  a  ship,  boa'ty'&ib  rijB.  g. 

Provided,  no  notice  needful,  if  any  on  his  own  account  exebuie  hi  a 
)Ufish  '<an^  ^nuat  office,  or  charge  for  a  year ;  or  be  rated,  and  pay, 
his^  iilaiii(d[o*tfce  public  taxes  of  the  parish,  &c.  or,  being  unmarried 
tasA^oblldtossy  be  lawfully  hired  for  a  year,  (and  as  i^  is  declared  by  the 
St  8  &  9  W.  S.  SO.  abide  hi  the  same  service  during  one  ^wbole  year  $ 
but  that  goes  only  to  future  times.  R.  Sal.  525.)  Or  be  bound  wj^ 
prendce  fay  indenture^  and  inhabit  in  ady  parish.  ' 
*»  K^Xham  MX  cdU8Wm>«ct  amomts  to  notice ;  as^  banns  of  marriage  pub- 
iisfaaddiyftheclnirek     5  Mod.  454. 

>  mBt  he«board,  ot  be  nursed  in  a  parish.     Sal.  524.'    [Fprtesc.  3JL2«} 
H  So  notice  shall  not  be  presumed ;  for  it  is  matter  of  evidence.   SaL 
47fi^if  ,.-..•      . 

'  Diorishall  be  supplied.    R.  Sal.  476. 

'(•It  isiimffioient,  if  the  house  be  rated,  and  he  pays.  R.  Sal»  478^  tat 
he  must  pay.  R.  Sal.  523.     Skin.  660. 

<;'ilf  hir^herobciBen  parishclerk,  and  has  it  for  a*  year.    R^  SaL5<86. 
-   The  hiring  must  be  for  a  year  at  the  first ;  for  an  hiring  for  half  e 
y^ar,  and  anerwards  for  another  half  year,  by  the  same  master  .and.  in 
the  saano  place,  is  not  sufficient.     R.  Sal.  5^5* 

'  Marriage  in  service  is  not  a  discharge  from  the  master,  without  his 
will.     R.  Sal.  527. 
\ «;  Ner'does'it  prevoit  the  settlement.    Sal.  527,  8. 

*  If  he  be  married  in  the  service,  it  will  be  a  settlement,  if  he  wa^  net 
so  at  the  time  of  the  hiring.     Sal.  527. 

v(  ilf  a  man  serve  a  barber  for  a  year  for  6/«  to  be  instructed,  without 
being  bound,  he  will  be  a  servant  there.  R.  Skin.  671*  [SdL  47d* 
fii^Qiiooitt] 

If  an  apprentice  be  assigned  to  a  master  in  another  parish,  though 
i€  is  mot  a  proper  assignment,  the  settlemient  will  be  good,    R.  1  Sal. 

<<  ^CMierwise^  if  put  appresttoe  by  his  master  by  agreement,  without  h^ 
denture.    R.  Sd.  479.     [Skin.  671.  S.  C.  cont.]  .  , 

>o  jibn' apprentice,  or  servant,  continuing  with  his  master  in  B.  ahall  be 
efctlladidier^  though  the  master  is  not  settled  there.  R.  Sal.  5S8»  . 
(It  By  the  St.  8  &  9  W.  S  SO.  if  any  person  bring  a  certificate  to  the 
churchwardens  or  overseers,  under  the  hands  and  seals  of  the  mi^or 
Jpavtbf  the  churchwardens  and  overseers  of  the  other  parish,  witKCwo 
witnesses,  and  allowed  by  two  justices  of  peace,  owning  such  persoaor 
persons  to  be  settled  there,  such  certificate  shall  oblige  the  parish  that 
gave  it,  to  receive  such  persons  and  their  children,  though  bbm  in  the 
t^a  parish,  not  having  otherwise  acquired  a  leml  settlement,  (which 
istfoguired  by  thest.9  &  10  W.  3.  11.-  only  if  he  band  fidelAte  lOl. 
per  annum,  or  execute  an  annual  office  there,)  when  they  become  a 

charged 
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dtmrgBMi  or  <^  relief  of  the  perish  to  whidi  the  oertifieate  was  gives, 
and  not  before. 

If  B  man^  resiant  by  certificate,  took  an  apprentice  byindentare^  be 
would  have  been  settled  there.     Adm.  in  the  st*  12  Ann.  18. 

But  by  the  st.  18  Ann.  18.  any,  on  or  after  34th  June  171S»  bound 

S prentice,  or  hired  in  a  service  to  one,  who  resides  by  certificate  onlyy 
all  gain  no  settlement  thereby. 

A  man  who  settles  in  a  tenement  under  10/.  per  annum  of  his  own 
inheritance,  shall  not  be  removed.  Per  2  J.  Herbert  cont.  H.  2  Sl 
3  Jaa2.     Per  Holt,  5  Mod.  4 1 9. 

Or  a  copyhold.     R.  Tr.  4  Geo. 

Or  a  leasehold  fo^  500  yean. 

Yet  if  a  man  has  land  in  B.  and  never  inhabits  there^  it  is  no  settle- 
ment.    Sal.  524. 

If  he  works,  but  does  not  lodge  there.     2  Mod.  Ca.  808.  869* 

If  a  certificate  be  allowed,  no  appeal  lies  for  the  allowaace.  Sal* 
680. 

^r  shall  a  man  be  removed,  till  he  is  an  actual  charge.    Sal.  580. 

And  there  must  be  an  adjudication,  that  he  was  chargeable ;  for  it  is 
not  sufficient  to  say,  that  there  was  a  complaint  that  he  was  a  chai^ge. 
R.  Sal.  580. 

A  certificate  does  not  make  a  settlement,  if  he  had  it  not  before,  but 
is  evidence  of  a  settlement  with  the  parish  which  gives  it.  R.  Sal.  530^ 
53 1< — R.  cont*  9  Ann.;  for  it  will  be  conclusive  to  all  the  world. 
SaL  585. 

(B  73.)  Order  of  removal. 

The  proper  way  for  a  removal  is  to  make  a  record  of  the  comphunt 
and  an  adjudication,  and  then  grant  a  warrant  for  removing,  and  return 
the  record  to  the  sessions.     1  Sal.  406. 

If  the  order  of  the  two  justices  does  not  pursue  the  statute,  it  shall 
be  quashed  in  B.  R. ;  as,  if  it  does  not  shew  that  one  of  the  justices  was 
of  the  Quorum.     R.  Sal.  473. 475.  481. 

Or,  that  the  party  removed  was  in  danger  of  being  chargeable.  R. 
Sal.  485.  491.     Mod.  Ca.  163.    Vide  ante,  (B  72.) 

Or,  that  complaint  was  made  by  the  officers  of  the  parish.  R. 
5  Mod.  149.     Sal.  492. 

Or,  that  the  place  to  which  he  is  removed  was  his  last  settlement 
Vide  Sal.  478,  9. 

Or,  that  the  order  was  made  by  justices  of  the  county.     R.  Sal.  474. 

Or,  that  the  examination,  as  well  as  the  order,  was  by  two  justices. 
R.  Sal.  488. 

Or,  if  the  order  be  to  the  officers  of  D.,  whither  he  is  removed,  to  re* 
move  him.     R.  Sal.  493. 

If  there  be  an  order  to  remove  him  to  B.,  and  afterwards  B.  removes 
him  to  C.  without  wpeal^  that  admits  him  settled  at  B.,  and  they  can* 
not  remove  him  to  C.  but  upon  a  subsequent  settlement.     R.  in  B.  R. 
P.  12  W.  3.     Semb.  Sal.  481,  488. 

But  a  subsequent  settlement  shall  be  intended,  where  it  can.  R.  Sd* 
489,  492. 

If  an  order  to  send  him  to  B.  be  affirmed  upon  appeal,  they  cannot 
remove  him.    R  Sal.  524.  488.  492.  527. 

If 
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If  an  order  be  uncertain,  it  will  be  quashed ;  as^  to  remove  A*  and 
his  family.     R.  Sal.  482.  485. 

Or,  A.  and  his  children.     Comyns's  Rep.  86.    R.  Sal.  488. 

If  it  does  not  mention  the  ages  of  the  children.    2  Mod.  Ca.  837* 

If  there  be  no  adjudication  <n  the  settlement ;  as,  if  it  says,  as  infor* 
med.    R.  Sal.  473.  490. 

Or,  whereas  oath  hath  been  made.     R.  Sal.  478. 

On  complaint,  that  A.  was  (he  last  settlement.     R.  Sal.  479. 

So  it  cannot  be  referred  to  the  opinion  of  B.  R.     R.  Sal.  486. 

If  the  first  order  be  defective  it  will  not  be  made  valid,  by  the  order 
upon  appeal.     R.  Sal.  482.  608. 

Nor,  by  the  return  of  the  certiorari.    R.  Sal.  498. 

But  B.  R.  will  not  quash  an  order  nine  years  afterwards.  5  Mod. 
205. 

Nor,  if  the  order  be,  that  he  endeavoured  to  settle  there,  though  it 
does  not  say,  in  a  tenement  under  10/.  per  ann.  R.  5  Mod.  150. 
Sal.  493. 

Or,  that  it  was  his  settlement ;  for  that  is  tamamount  to  his  last  settle- 
ment.    Sal.  47S. 

Or,  does  not  say,  that  they  are  justices  of  the  division ;  for  that  is  only 
directory.     R.  Sal.  473.  480. 

So,  if  an  order  for  sending  to  B.  be  reversed  upon  appeal,  that  does 
not  conclude  to  the  sending  to  D.     R.  Sal«  486.  492.  524. 

So  another  parish  may  afterwards  send  to  B.     R.  Garth.  516» 

So  an  order  shall  not  be  quashed,  for  not  shewing  the  cause  of  the 
order.     R.  Sal.  607.    F,  g.  254. 

(B74.)  Appeal. 

By  the  st.  13  8c  14  Car.  2. 12*  the  party  aggrieved  may  appeal  to  the 
justices  of  the  county  at  the  next  quarter  sessions.  By  the  st*  3  &  4  W. 
&  M.  1 1.  to  the  justices  of  the  place  whence  removed.  But  by  the  st. 
8  &  9  W.  3.  30.  the  appeal  shall  be  to  the  justices  of  the  county,  di- 
vision, or  riding,  and  not  elsewhere.     R.  Sal.  490. 

An  order  upon  appeal  is  final,  though  the  statute  does  not  say  so. 
Per  Cur.  P.  4  W.  &  M. 

An  appeal  adgeneralem  sessionem,  omitdng,  quarterialemf  is  not  good, 
per  Holt.  But  it  shall  be  intended  ^  per  2  J.  P.  4  W.  &  M.  Vide 
Carth.  222.     R.  Sal.  474.  476*  not  to  be  good. 

If  an  order  be  repealed  upon  an  appeal,  a  child  bom  in  the  parish 
to  which  its  mother  was  removed  by  the  order,  shall  be  sent  with  tht 
mother  to  the  other  parish.     1  Sal.  121.     2  Sal.  474. 

After  an  order  confirmed  upon  an  appeal,  if  the  party  goes  to  ano* 
ther  parid),  he  shall  be  removed  upon  an  original  order.  K.  Sal.  481. 
489. 

If  an  order  be  quashed  upon  appeal,  it  cannot  be  afterwards  conflim- 
ed  at  the  same  sessions ;  for  thecoyrthas  executed  its  authority.  R. 
5  Mod.  396.  [Cont  Sal.  494.  R.  oont  Sal.  607.  (Vide  Sal.  477# 
Comb.  418.) 

If  there  bean  appeal  to  the  next  sessions^  it  may  be  adjourned  to  a 
subsequent  one.     Sal.  605. 

An  order  by  the  sessions  must  appear  to  be  upon  a{>peal.     Sil*  419. 

Garth.  58.  _ 

TVie 
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•  The  sesBions  cannot  make  an  order  to  another  to  deiem]ine,*'tbo«{;b 
by  consent     R.  Sal.  4?77« 

The  sessions  upon  an  appeal  cannot  send  to  a  third  parish*  R.  SsL 
476« 

.  The  sessions  cannot  supersede  an  order  of  two  justices ;  for  they  AJU 
only  quash  or  affirm.     Sal.  472. 

By  the  st.  8  8c  9  W.  S.  SO.  justices  of  peace  At  quwrter  sessions  eo^ 
app^  about  a  settlement,  or  proof  of  notice  of  it  by  a  pwper  oflk«rlo 
the  chmtshwardens  or  overseers^  shall  award  such  costs  as  they  thiiA 
fit  to  him^  for  whom  the  appeal  went^.  or  potice  was  giTen.x  and  iftfie 
party  to  pay  costs  live  in  another  county*  ^a  justice  of  peace  of  ib^poujEily, 
on  proof  of  a  true  copy  of  such  orider,  shall  by  warriuit  levy  smb 
costs  by  distress  and  sale,  &c.,  and  for  want  of  distress|  by  etitninitment 
for  twenty  days  to  prison. 

(B  75.)  Officer  or  party  refusing.  &c. 

By  the  St.  13  &  14  Car.  2.  12.  if  the  person  removed,  &c.  refuse  to 
go,  or  come  back  of  his  own  accord  to  the  parish,  any  justice  of  psace 
may  send  him  to  the  house  of  corection ;  and  if  the  churchwardens  aod 
overseers  of  the  parish,  to  which  he  is  sent,  refuse  to  receive  Bjod^pto- 
vide  for  him,  any  justice  of  peace  may  bind  them  to  the  quarter  sessions 
or  assizes,  there  to  be  indicted  for  contempt. 

By  the  St.  8  8c  4  W.  &  M.  11.  churchwardens  and  overseers  refinii^ 

to  receive  him,  &e.  on  proof  by  two  witnesses  before  a  justice  of  pesce 

of  the  county,  &c.  to  which  sent,  forfeit  5L  to  the  poor  of  the  pari^ 

'whence  removed,  to  be  levied  by  distress  and  sale,  and  for  want  of  di^ 

tvess,  by  commitment  for  forty  days. 

Poor.— Sect  I.  Of  overseers. — For  what  places  overseers' Dmy  be. 

Antiently  the  msiDteBance  of  the  poor  was  chiefly  an  ecdeuastical  coocen.  A 
fbiirth  part  of  the  tithes  in  e^ery  parish  was  set  apart  for  that  purpose.  Tbe  nifloMr, 
linder  the  bishop,  had  the  principal  direction  in  the  disposal  thereof,  asdsled  tf  (kc 
cbarchwai^ens  and  other  principal  inhabitants.  Hence  Datarallv  became  oiiriiiM 
the  parochial  settlement.  Afterwards,  when  the  titfaes  of  many  of  the  parishes  btam 
appropriated  to  the  monasteries,  those  societies  had  some  share  likewae  (by  reaioa  of 
the  said  tithes  and  other  donations  for  that  purpote)  in  the  relief  of  the  p^or ;  and  dw 
f«t  was  made  up  by  voluntary  contributions.  But,  though  tbe  relief  of  th#.poor  wm 
in  a  peat  degree  an  ecclesiastical  concern,  it  is  net  true,  as  some  have  imaglaai  Aat 
the  oommoniaw  of  EngUuid  made  no  prorision  for  the  poor ;  the  Mirmr  tktm  Iht 
contrary ;  how  it  was  done  indeed  does  not  appear.  Viae  l  Burr.  4£(h 
^  ^  By  the  stat  87  H.  B.  c  S5.  the  churchwardens  or  two  other  aieverj  ptavh  vese  tQ 
ittiakecolleetiow  for  the  poor  oD^ondays.  •  :s     * 

'i  Bythe5&e£dw.6.  c.  9.  the  minister  and  icbsrchvardeaaweraaannaU^lp^l^si^ 
»t#o  «ble|Kr«0nt  or  moie  to  be  gatherers  and  coUactars  of  alan  for  the  py<H.l .  \. 
• '  ^i^-  tte  5  Sttz»  €.  34  the.  parisfionerawere  to  choosa-lhe  said  coUectetaaMtgHlhwca 
lbr'tiiet)Oor«  ,       i . 

By  the  14  Eliz.  c.  5.  the  justices  were  to  ^point  collectors  for  the  poor  wkfa^ifMj 
parish;  and  were  also  to  appoint  the  overseer  of  the  pow,wfaoaeefifi»wal«w^  the 
^tarne  as  It  is  at  preaent,  except  only  for  coUecttqg  the  money,  which  waft^eaie  iQrthe 
aforearid  gatherers  or  coUecton. 

By  the  18  Eliz.  e.5.  the  justices  were  to  appoint  colleetors  and  govecaonrof  ik 

By  the  59  Eliz.  c.  5.  the  churchwardens  of  every  parish,  and  four  substanMrheof- 
hilders  there,  being  subsidy  men,  or,  for  want  of  subsidy  men,  four  other  substaotisJ 

-     -  'houses 
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]Kmseboldei«4  to  be  storoiaate^  yoarly  in  Easter  «eek  bf  two  jiMtms,.  Mer»vt0,bf»i9led 
overseen  of  the  poor  of  the  same  parish.  ^  . 

And  so  it  continues  with  some  small  variation  by  thestat  47£liz.  c.  2.  wiiich\j&tne 
g^'t  c#tistitutf6n  hf  tb^  systeitf  of  law  concerning,  the  poor,  and  is  as  Ibllows :  '  *  '^ 

The  churchwardens  of  cveiy  parish,  and  €our,  three,  or  two  substantial  houseboHm 
t^t%  |isi  Aa|)>%e  thpiight  inei;t|  having  rwpect  to  the  proportion  and  fr^iness.f^he 
same  parish  and  parishes,  to  be  nominated  yearly  in  Easter  week,  or  within  one  mPi^tb 
after  Easter  (but  now  by  stat.  54  G.3,  c.  91 .  on  the  95th  of  March,  or  within  ^uiteen 
dflyi'tiel^i  Afi^>,  lihder^ef  YiAnd  aad  sea>  of  two  or  more  justices  of  the  peace  Wxhe 
t<[i»oi4ioty^^roqrfqf  odeibotbe^iifitb*!  qaoriMRr,  ^welling  in  «r  near  the  same  puai^  or 
4fjKfVf)n^i^h#r^;  tb^.^opp^^rWi.  dqth  lie^sbll  becalled  oveneert  of  the  pooc  lof  tha 
samQjptfisn-  . 

'  By  nits'  smtote  a  parish  was  the  only  dutrict  bound  or  entitled  to  the  separate 
iiltfMbaaiiMLaf  itspoor^  but  townsbipe  and  viUages,  whether  parocUal  or  eztm^paro* 
dtisli  ^  I  Inalr/brooght  within  the  aaise  system,  l^  the  construction  put  upon  the 
«^fr^^&UC.^s.SlM  bV' which,  after  reciting  that  whereas  the  inhabitants,  of  the 
counties  of  Lancashire,  (jfieshire,  Derly^shire,  Yorkshire,  Northumberland,  the  1^« 
shoprick  of  Durham,  Cumberland,  and  Westmoreland,  and  many  other  counties  in 
England  and  Wales^  by  reason  of  the  lai^geness  of  the  parishes  within  the  same,  have 
•not  nor  cannot  reap  the  behest  of  the  act  of  the  45  Eliz.,  it  is  enacted,  that  all  and 
«very  the.  poor,  needy,  impotent,  and  lame  person  and  persons  within  every  township 
or  viHage  withm  the  several  counties  aforesaid,  shall  from  and  afler  the  passing  of  th« 
flrtbemnntained»  kept,  provided  for,  and  set  on  work  within  the  several  and  respec* 
ti«e  iawasyp'and  village  wherein  he,  she,  or  they  shall  inhabit,  or  wherein  he,  she, 
aad  thc^  wa^or  were  last  lawfully  settled,  accordiog  to  the  true  intent  and  meanii^ 
of  this  act ;  and  that  there  shall  be  yearly  chosen  and  appointed  two  or  more  overseers 
within  every  of  the  said  townships  or  villages,  in  manner  as  is  by  the  said  act  of  Eliz. 
directed,  and  liable  to  the  same  duties  and  pains'  and  penalties  for  Don-performance 
thcseef.  ' 

.Sl^|.4?.>E]iz.c.3.  S.8.  enacts,  that  the  mayor^  bailiffi,  or  other  head  officers  of 
every  town  and  place  corporate  and  city  within  tliis  realm,  being  justice  or  justices  of 
the  peiice,  shall  liave  the  same  authonty,  by  virtue  of  this  act,  within  the  limits  and  ^ 
•prc^hels  of  their  iuri8diction8,-as  well  out  of  sessions  as  at  thdr  sessions,  if  they"  hold  ^ 
any,  as  is  herSn  umited,  prescribed,  and  appointed  to  justices  of  the  peace  of  Ifae 
county,  or  any  two  or  more  of  them,  or  to  the  justices  of  peace  in  their  quarter  ses- 
sions, to  do  and  execute  for  all  the  uses  and  purposes  in  this  act  prescribed,  and  no 
other  justice  or  justices  of  peace 'to  enter  or  meddle  there;  and  that  every  alderman 
of  the  city  of  London  within  his  ward  shall  and  may  dj  and  execute  in  eveiy  /opect 
so  nincb  as  is  appointed  and  allowed  by  this  act  to  be  done  and  executed  by  one  or 
two  justices  of  peace  of  any  county  within  this  realm. 

And  by  s«  9.  if  a  parish  extend  into  more  counties  than  one,  and  a  part  be  within 
llie  liberties  of  a  corporate  pkice,  and  part  without,  the  iustices  of  eveiy  eounty  and 
the  bead  officers  of  such  place  coq>orate^  shall  intejnne^le  only  with  their  libertief , 
mA  net  any  ftuther ;  and  every  of  them  respectively  withm  their  several  jurisdictioos 
shall  execute  the  ordinances  before  mentioned  concerning  the  nominatba  of  o1^e»- 
aeen,  ftc ;  and  the  said  churchwardens  and  overseers^  or  the  most  part  of  tliem,  4»f 
the  ^leid  parishes,  that  do  extend  into  sack  severd  'hmits  and  jurisdictien^  shall, 
idcbouCiwHding  themselves,  dnly  execute  their  office  in  all  places  within  tjbe  m^^fm- 
Insh  Jn' all  things  to  them  belonging,  and  shall  duly  exhibit  and  make  one  a^cemit 
befoieabe  said  head  officer  of  the  town  or  place  corporate^  and  one  other  before  %\m 
said  justices  of  pteoe,  or  any  such  two  of  them  as  is  wbresaid.  > 

No  districc  can  possess  a  risbt  of  separately  provkfing  for  the  pooiv;  sinless  it  be 
either  a  parish  within  the  4J  £liz.  (which  it  may  bc^  though  aneimilly  :fattt  perod^ef 
vnodier parish),  oratewnhip  or  villap  within  the  ish  l4C.fi.;  and  na district 
not  already  possessing  that  rieht  can  claim  it>  unless  such  district  bo'iiol  ooly  wtthn 
mna&dt  tkie  descriptions,  but  likewise  if  a  township  or  till  unable  to  reip  the  b^Uefit 
of  45  Eliz.  without  a  separate  establishment*  Cro.Car.  98.  1  Bott,  58.  Ot^  Cera  394. 
]  Bott,  S5.  .  '    . 

Bvery  cfaui^chwarden  is  also  an  overseer,  by  49  Elix. 

The  43  Eliz.  is  deemed  to  be  satisfied,  although  the  district  be  not,  in  the  precise 
sense,  a  parish ;  so  that  it  were  at  the  time  of  passioff  that  act,  and  have  been  ever 
ihice,  IT  parnib  by  reputation.    Cro.  Car.  394.    vide  id.  99.    4  Mod.  157. 

The  appointment  of  overseers  must  be  for  a  parish^  townsbipi  or  vill,  not  for  a  pee- 
cinet*  1  Botty  4. 

But 
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Bat •  prfcincty  whioh  ia  a  paridi  or  viU  bj  reputation,  may  be  good.  Cro.  Ov.tt 

394. 

But  the  township  or  yiil  may  he  extraparocfaial.    Str.  5 1 3. 
But  the  place  must  be  a  township  or  ▼lilage.    l  Bott,  97.    Str.  l  U3.    Burr.  1391. 
The  place  must  either  be  a  yill  or  a  repu^  vtl).    Cald.  167. 
And  if  a  place  be  found  by  the  sessions  to  be  a  ▼ill,  the  appointment  of  lepsnti 
overseen  is  of  course.    9T.fLS07. 

2.  What  is  a  township  or  vill. 

VilU  TtUage,  and  township  are  considered  as  synonymous,  and  a  place  so  etUed  oar 
Im  such,  either  in  strictness  or  by  reputation.  In  one  of  these  two  modes  it  iirait  bate 
been  a  vill  at  least  as  early  as  st.  15  &  14  C.  2.,  which,  as  thestat.  45  Elii.  c  S.  ha 
been  decided  to  embrace  onl^  parishes  in  eue  in  the45d  year  of  that  reitn,  mvt  be 
taken  to  embrace  only  such  Tills  as  had  an  existence  in  lees,  which  was  die  15  ft  14 
6f  C.  e.  Vide  Jacob's  Law  Diet.  dt.  parish.    1  Bll^.  Com.  1 14.    1  Nol.  P.  L.  c  l. 

Lord  Hardwicke  observes  in  B.  S.  C.  57.  that  it  is  Tery  hard  to  define  enctlj  vbt 
is  a  township  or  a  village,  and  that  it  must  be  left  to  the  judgment  of  die  oomt  apM 
^e  circumstances  of  the  case  stated.  Lord  Cdce  says  *  wla  at  eaepbiribm  wss^ia 
im  viemata^  €t  ooUaia  ex  pltsrAus  oictntf  .* 

In  I  Bott.  87.  it  was  held,  that  a  single  house,  or  two  houses,  cannot  amomttatk 
nodon  of  a  town  or  villsige,  and  that  if  k  had  been  formerly  a  town  or  villi^  if  die 
houses  were  in  fact  decayed  and  gone,  it  would  cease  to  be  a  town  or  Tillage. 

Where  there  is  a  constable,  there  there  is  a  township,    l  Bott,  54. 

Fire  4lwelling  houses  and  fiirms,  held  not  a  township  or  TiUage,  to  which  a  raionl 
he  made.    B.  S.  C.  lOl.    Str.  1071. 

id  the  het  of  their  being  lubstaadal  householders  is  immaterisd,  if  it  s|ipcsr  set 
to  be  a  Till.   1  Bott.  5a. 

Hence  one  capital  messuage  and  four  labourers  cottage^  held  not  to  eoastilBlsi 
Till  for  the  purpose  of  having  separate  overseers.    Burr.  159 1 . 

The  Bte  of  a  cathedral  and  its  area  do  not  constitute  a  vill,  thoagh  thenht  bsd^ 
houses.  Sec  upon  it,    Cald.  S58. 

Vill  and  hamlet  are  synonymous  terms.    4^T.  R.  550. 

If  aplace  be  found  by  the  sessions  to  be  a  Till  by  reputadon^  it  noay  be  taken  to  be 
auch,  tnougb  there  be  extant  but  three  houses,  and  no  other  charBcterislng  draa* 
alances.    s  T.  R.  S07. 

3«  What  number  may  be  appointed 

The  number  of  oTcrseers  for  any  one  parish,  exelunvely  of  the  cfaurchwtffdeos,  nast 
^  not  more  than  four,  nor  fewer  than  two ;  except  where  it  is  suMiffded  into  tows* 
ships,  in  which  case  each  township  may  have  four,  three,  or  two  overseers;  or  when 
a  greater  latitude  is  given  by  some  special  statute.    4  Chetw.    Bum.  6. 

I*.  Who  may  be  appointed. 
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They  must  be  substwdal  householders,    l  Bott,  5.    Str.  leei. 
Subttandri,  however,  is  a  reladve  term.    9  T.  R.  409. 
Thouffh  it  has  no  reference  to  sex.    9  T.  R.  595. 

Occasional  residents  are  eligible  in  cases  of  necessity.    Carth.  l  a  l .    i  Bott,  % 
Of  which  necessity  the  jusdces  are  the  judges,    t  T.  R.  395. 
But  they  are  not  at  liberty  in  any  case  to  make  a  nominadon  from  the  Mlovist 
classes. 
Churchwardens.    15  East,  148. 
Clergymen.    1  Bott,  9. 

Disseadng  ministers.    Will.  4€5.    1  Gibs.  Cod.  9 1 5. 
Peers.    Ibid. 

Members  ofpariiament.    Ibid. 
Aldermen  or  London.    Cfo.  Car.  S$S* 
Jusdces  of  the  peace.    Burr.  945.    l  Bott,  9.    9  T.  R;  779. 
Pracdsmg  hamsters  and  attondes.    Crp.  Car.  889. 
Physidans^  (in  the  dty  of  London>    8t.  89  H.  a.  e.  4a 
Freemen  of  the  corporation  of  surgeons  in  London.    St.  la  G.  9.  c.  15.  s.  Id 
'  Apothecaries  using  their  art  in,  or  within  seven  miles  of  London.    Bt  e  ft  7  Vi^*  ^ 

C«  4.  S.  9,  8* 

Non-commiifioned  officers,  ftct  of  milida.    49  Q,  8.  c.  90.  s.  1 74« 
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CtpUiot  in  the  guards.    1  Bofct,  9.  n. 
Yeomen  in  ordinaiy.    Ibid.  9  East,  945. 
Officers  in  the  arra;^ ,  navy,  or  marine.     1  Bott,  9.         , 
Persons  apprehending  felons.    St.  lo  &  1 1  W.  3.c.  29.  s.  9.    58  G.  3,  c.  70.  s.  9. 
Officers  of  the  customs,  tidft>«aiters,  revenue  officers.    8  T.  R.  375.    9  Cb»  Rep. 
19««    1  Bott.  8.    lAnst.916. 
59  G.  3.  c.  12. 8. 6.  gives  power  to  appoint  non*reiideDt  overseers* 
And  assistant  overseer,  s  7.  85, 

5.  At  what  time  to  be  nominated,  and  by  whom. 

By  54  G.  3.  c.  91.  the  appointment  of  overseers  of  the  poor,  so  directed  by  the 
said  act  of  queen  Elisabeth,  shall,  in  every  year,  be  made  on  the  95th  day  of  March,  or 
within  fourteen  days  next  after  the  said  25th  day  of  March,  in  all  and  every  the  same 
manner  as  directed,  by  the  said  act  to  be  made  in  Easter  week. 

Qtuere  whether  an  appointment  on  a  Sunday  be  valid.  Vide  i  Bot^  99.  fi>L  4. 
1  Blk.  649.    Cowp.  159.    Seinble  not.  4  Bum,  19. 

Where  two  or  more  appointments  are  made  on  the  same  di^,  that  Which  as  prior  in 
point  of  time  shall  stand.    1  Bott,  94,  29. 

If  the  appointment  be  not  made  within  the  time  limited  by  statute  but  afterwaidi^ 
itis  nottherefore  void;  the  statute  is  only  directory.    9  Sess.  C.  140.    Str.  U95, 
*  But  appointment  once  made  cannot  be  changed  or  superseded,  except  on  appeal  ta 
the  quarter  sessions.    9  Bast,  244. 

Sessions  cannot  a^ipoint  overseers,  because  appeal  is  given.    1  Sess,  C*  960*  fi>].  7. 

Where  the  parish  b  part  within  and  part  without  a  corporation,  though  all  the  over- 
seers, when  appointed,  may  act  indiscnminately  for  the  whole  parish,  ;fet  their  original 
«pp<^tment  snould  be  niade  by  four  justices,  two  for  the  part  within  the  county  aft 
ia^,  and  two  for  the  part  withm  the  corporate  jurisdiction.    1  Betty  le. 

6.  Of  the  ld&  14  C.  2. 
Thb  statute  eitends  to  all  counties,    i  Bott,  86,    1  NoU  P.  h,  ovemiliog  9  Lev, 

149. 

The  phrase,  that  a  parish  cannot  reap  the  benefit  of  the  statute  of  43  Blis,  does  not 
mean  that  it  is  absolutely  impossible  for  them  to  maintain  their,  own  poor  ai  a  pariihy 
but  that  it  u  inconvenient  for  them  so  to  do.    3  T.  R.  745. 

If  this  inconvenience  be  trilling,  which  it  will  probably  be  conadered  where  the  pa- 
rish has  immemorially,  or  until  a  recent  and  unnecessanr  alteration,  maintained  its 
own  poor  collectively  andint^rally  out  of  one  fund  for  all  its  component  districts,  the 
parisn  is  canable  of  reaping  the  benefit  of  45  Ella.,  and  ought  not  to  be  divided;  but 
where  the  districts  have  maintained  their  respective  poor  from  distinct  funds  immemo^ 
rially,  as  from  the  date  of  the  IS  &  14  C.  9.  (or  even  from  a  later  date,  if  increase  of 
population  or  other  changes  made  it  really  inconvenient  to  continue  the  union],  or 
where  the  court  of  K.  B.,  with  knowledge  of  the  facts,  has  directed  a  separation,  there 
the  parish  is  conridered  incapable  of  reaping  the  benefit  of  45  Eliz.,  ana  the  townships 
become  entitled  to  separate  overseers.  Thus,  where  all  the  townslups  of  a  parish  have 
always  BHuntained  their  poor  collectively  as  one  parish,  with  one  ratia^  one  workhouse, 
and  two  overseers  appointed  for  the  whole,  who  superintend  the  worldiouse  alternate 
weeks,  there,  although  such  overseer  have  made  ms  levies  and  payments  within  his 
own  divitton,  yet  if  each  have  always  brought  the  surplus  in  his  hands  at  the  year's  end 
into  a  common  account,  the  parish,  under  these  arrangements  so  lone  established,  has 
been  considered  quite  capable  of  conveniently  maintaining  its  poor  wiuiout  subdivision. 

4  T.  R.  966.      1  Bottb  60.       1  Nol.  P.  L.  16, 17. 99.        1  Bott,  59.      I  NoL  P.  L»  16. 

5  Burr.  1610.    1  Bott  49.    l  Nol.  P.  L,  16. 

So,  although  there  have  been  overseers  acting  separately  for  the  difiereat  towi^ 
dkips,  from  a  time  even  preceding  the  date  of  13  &  14  Car.  9.  yet  if  the  maintenance 
of  the  poor  have  been  from  a  joint  fund,  tbe  parish  is  consideied  cepable  of  support- 
inc  itspoor  undivided.    4  T.  R.  988,    Doafi.  646.    Cald.  84. 

Nor  does  it  make  any  difierence,  that  this  joint  fund  is  separately  raised  within 
each  township,  in  proportions  fixed  upon  by  the  sessional  on  a  neference  to  them  from 
the  townships  themsdves.    4  T.  R.  266. 

Even  the  fiict  of  thero  having  been  usually  more  timn  four  overse^ff  for  911  tbetewn- 
•hips,  from  the  date  of  13  &  14  C.9.  to  the  present  time,  though  aaaterial,  as  afiofdinig 
^n-iniefencethat  the  p«nsh  could  not  enjoy  the  benefit  of  43  Blis..  which  aUowf  onhr 
Ibar,  yetisnet  dednve,  where  then  has  bean  always  bat  one  fiiad  ioF  all.  iT*a. 
374.    1  Bott,  54.  .      . 

XhemaintefMwiceofthepooreutof  eeen»UMifiuul,finomR  date  eariier  than  the 
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•U15  ft  14C.9.undl8e]rentyormore  years  after  tbttttatote^isaciiwiinatiiicesoit^ 
in  favour  of  the  collective  mode  of  maintenance,  that  even  the  actual  exiftence  of  a 
separate  establishment,  with,  separate  funds  and  overseers,  for  the  last  fbcty  jesn,or 
for  an^  term  of  less  than  sixty  years,  will  not  entitle  the  townships  to  a  coatiiMisiitt 
of  distinct  overseers,  unless  some  great  change  have  taken  place  in  the  populitioa  or 
other  circumstances  of  the  place,  however  peaceable  may  have  been  the  acqoieKeocs 
of  all  the  districts,  and  however  regular  the  separation  in  point  of  form.  3  Bur.  l«10. 
1  Bott»  4S.     7  East,  214.     1  Bott,  714.     1  Nol.  P.  L.  24. 3S.     4  T.  R.  266. 

Nay,  the  confirmation  by  the  court  of  K.  B.  itself,  of  the  separate  appointiiieols,or 
even  the  mandamus  of  that  court,  where  the  antient  usase,  firom  the  dafieof  13  ft  14  C.t. 
had  been  to  maintain  the  poor  from  a  joint  fund,  will  not  be  an  authori^  for  As 
continnance  of  a  separate  establishment,  resorted  to  within  sixty  years  before  the  59  G. 
3.  c.  95,  unless  the  question  whether  the  parish  was  unable  conveniently  to  wnatm 
the  poor  from  a  joint  fund,  appear  to  have  been  raised  at  tlie  time  of  such  confinDHioo 
or  mandamus.    Obs.  of  Mr.  Chetw. 

Nor  is  a  parish  entitled  to  a  separation,  merely  because  its  diflerent  districts licesii 
in  different  jurisdictions^  or  even  counties.    Dougl.  846. 

On  the  other  hand,  where  the  district  is  extra-parochtal,  or  where,  being  p«t  of  a 
parish,  it  has  maintained  its  own  poor  on  a  distinct  account  'time  out  of  taiaS,*  or  Ar 
sixty  or  seventy  years,  and  before  for  any  thing  that  appears  to  the  contraiy,  or  oslf 
from  the  time  of  15  &  14  C.  2.  or  from  a  still  more  modem  date,  if  change  of  droni* 
stances  required  the  separation,  it  has  a  clear  right  to  a  distinct  set  of  overseers,  l  Bott, 
65.  n.  5T.  R.  746.  1  Bott  58.  1  Noi.  P.  L.  34.  36.  9  B.  &  A.  157. 
-  The  two  districts  of  which  a  parish  consisted  bad,  from  the  43  £lis.dowa  to  the 
15  &  14  C.  2.,  maintained  their  poor  jointly,  and  at  the  time  of  the  pasaing  of  the  IsOff 
act,  agreed  to  separate  in  the  maintenance  of  their  poor,  and  that  separate  oreneen 
should  be  appointed,  upon  condition  that  the  rateable  property  in  the  parish,  vbetbcr 
situated  in  toor  one  or  the  other  district,  should  be  rated  where  the  occupien  i«> 
sided.  In  consequence  of  that  agreement,  they  had  ever  since  uniformly  fflmntfiiwi 
their  own  poor  separately,  and  had  had  separate  ovei^seers,. constables,  &c  The  cooit 
held,  that  this  dearly  shewed  that  the  parish,  at  the  time  of  the  agreement,  oouM  ool 
reap  the  full  benefit  of  the  stat.  of  Eliz.,  and  that  therefore  the  separation  of  die  two 
districts  was  valid,  and  that  an  appointment  of  overseers  for  the  whole  parish  wat  now 
bad.  It  was  held  also,  that  the  agreement  consisted  of  two  distinct  parts,  and  thst 
the  invfdidity  of  the  latter  part  as  to  rating  property  not  situate  witha  the  diitrici 
rated,  did  not  afiect  the  question  on  the  former  part 

Where  one  or  more,  but  not  all  of  several  townships  composing  a  paridi,  ks«e 
obtained  a  separate  appointment  by  numdamuM,  or  have  oeen  accustomed  to  maiDCHB 
thdr  poor  firom  separate  funds,  under  circumstances  authorising  such  sepantioa,sMl 
the  remaining  township  have  maintained  their  poor  jointly,  every  one  of  tbem  luis  a 
right  to  a  separate  appointment  also.    1  T.  R.  574. 

The  habitual  appomtment  of  more  overseers  than  four,  has  likewise  (though  noc 
absolutely  decisive  m  favour  of  a  separate  appointment,  where  there  was  clear  proof 
of  convenient  maintenance  bv  all  the  townsiups  from  a  single  fund)  been  held,  when 
actual  necessity  requires  such  a  number  of  omcers,  to  furaish  a  strong  aiguaient&r 
divifion,  as  shewing  that  the  parish  could  not,  as  a  i>arish,  enjoy  the  benefit  of  45 1^ 
which  allows  only  four  overseers  to  each  fund.    Ibid.    4  T.  R.  266. 

It  was  at  one  time  supposed  that  parishes,  which  were  in  a  condition  to  receifc  tbe 
bencllt  of  43  £lix.  at  the  time  of  13  &  14  C.  2.,  ought  not  to  be  divided  b^  retioo  of 
ny  tlung  which  may  have  happened  since,    l  Bott,  39.    Dougl.  348.    3  T.  R.  747^. 

But  it  is  now  determined,  tnat  the  statute  of  C.  2.  did  not  oblige  districts  then  0- 
nediaCely  to  adopt  a  mode  of  maintenance  for  their  poor,  from  which  tfacv  sfaooUpoC 
afterwards  be  at  liberty  to  dgiart ;  and  that  therefore,  if  fix>m  iacrcMe  or  popntati— 
or  other  cause,  a  parish,  which  at  the  time  of  13  &  14  C.  2.  eDjoyed  thebcarftrf 
43  Elis.  as  a  parish,  has  since  become  incapable  of  conveniently  rasfH^  that  b«rfKi 
^adnct  appointments  may  be  made  for  its  componeoc  townahipa.  5  T.  R.7^ 
1  T.  R.  310, 377.   Vide  3  Burr.  1610. 

By  59  0. 3.  c.  95«  separation  of  towns  fimn  parishes^  and  distiaetaiipQiBtmMt^ 
overseers,  lawful. 

But  with  respect  to  tbe  poor,  such  separation  must  have  ooBnaeiioed  wiAia  a^ 
years.    IWd.  ^         ^ 

Townships  of  the  same  parish,  though  separated  under  the  st  of  C.  2.,  are  ift  ftc^f 
tf  decrease  of  popalation  or'  other  choinae  of  circumstances  make  it  desinlilc^  to  icti** 
by  agreement  to  the  collective  system  of  43  Eliz.    8  East,  416.    7  East,  1 . 

The  appointment  of  ovcTMen  must  be  made  by  the  justica.    3T.R»158. 

If  la* 
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The  name  of  the  jurisdiction  must  appear  ia  the  order.  ^  B.  S.  C.  198.  38.    8  T*  R 
178.    Say.  978.     lBott,4. 
And  the  magistrates  must  be  described  as  justices.    5  Mod.  ^89.    1  Bott»367. 
But  need  not  be  ascertained  as  of  the  peace.    2  Hawk.  c.  8.  s.  32.    . 
See  further  4  Chetw.  Burn,  so — 25. 

?•  Of  the  remedies,  as  well  to  obtain  as  to  enforce  or  avoid  an  appoint- 
ment, and  herein  of  appeals^  &c. 

See  4  Chetw.  Bum.  25—95. 

8.  Of  the  constitution  and  incidents  of  the  office. — 8.  a.  Of  the 

jurisdiction  belonging  to  it. 

Where  a  parish  or  township  extends  into  more  counties  than  one,  or  part  lies  within  * 
the  liberties  of  a  corporate  place  and  part  without,  by  43  Eliz.  c.  2.  s.  9.,  the  said 
churchwardens  and  overseers,  or  most  part  of  them,  ofnhe  said  parishes  that  do  ex- 
tend into  such  several  limits  and  jurisdictions,  shall,  without  dividmg  themselves,  duly 
execute  their  office  in  all  places  within  the  said  parish  in  all  things  to  them  belonging. 

All  acts  which  the  churchwardens  and  overseers  have  power  to  do,  are  done  with 
sufficient  jurisdiction,  if  done  by  a  majority.    1  Bott,  490. 

This  body  thus  far  resembling,  though  not  technically  amounting  to  a  corporation. 
14  East,  488. 

Power  of  overseers  where  there  are  no  churchwardens,  vide  17  G.  3.  c.  38.  s.  15. 
59  G.  5.  C.  1 2.  S.  55. 

Overseers  have  by  law  the  custody  of  the  instruments  by  which  they  are  appointed* 
1  B  &  A.  173. 

General  duties  and  powers  of  overseers  are  declared  by  43  Eliz.  c.  9.  s.  1  &  9. 

Aiid  for  protection  of  the  churchwardens  and  overseers  against  vexations  actiont, 
which  the  execution  of  th«r  various  duties  seemed  likely  to  bring  upon  them^  the  le- 
gislature passed  the  several  enactments  of  43  EKz.  c.  9.  s.  19.  7  J.  1.  c  5.  91  J.  I. 
C.  1 9.     17  G.  2.  C  5.  S.  34.     17  G.  9.  c.  38.  S.  8. 10.  and  94  G.  9.  c.  44 .  S.  6,  7,  8. 

Punishment  for  n^lect  of  duty. 

Appeal. 

Witnesses. 

By  55  G.  3.  c.  137.  s.  6.  persons  having  the  management  of  the  poor,  are  not  to  tw 
concerned  in  contracts,  &c.  whilst  in  office.    Vide  3  B.  5r  A.  145. 

9.  Of  recovering  possession  of  parish  houses  or  lands. 

By  59  Gv3.  c  19.  justices  are  empowered  in  certain  cases,  to  deliver  the  possession 
of  parish  houses  to  bverseers. 

Sect.  II.  Of  the  poor  rate. — 1.  Who  are  to  make  the  rate. 

Concurrence  of  the  inhabitants  not  necessary.    Ld.  Raym.    1009.    Salk.  531. 
1  Bott.  77. 
Mandamus  lies  to  compel  the  making  a  rate,     i  Barnard,  137. 
But  not  the  making  of  an  equal  rate.    Ibid. 

2.  What  are  the  purposes,  and  what  the  time  for  which  it  may  be 
made;  and  also  of  the  reimbursement  of  overseers. 

Vide 45  £li2.  c  2.  s.  9.     9  G.  l.  c.  7.  ISG.  3.  c.  19. 

Expence  of  litigating  questions  of  settlement.    Vide  4  T.  R.  595. 

After  overseers  are  out  of  office,  a  rate  cannot  be  made  to  reimburse  money  laid  out 
b^  them  whilst  in  office;  but  an  overseer  may  make  a  new  rate  for  the  relief  of  the 
poor,  and  out  of  that  retain  to  pay  himself.    Salk.  531. 

An  overseer  for  several  successive  years  cannot  in  the  last  year  make  a  rate  16  re- 
imburse himself  for  the  preceding  years.    6  T.  R.  159. 

By  41  G.  3.  c.  23.  s.  9.  succeeding  churchwardens  and  overseers  empowered  to  re- 
pay money  expended  by  some  preceding  churchwardens,  &c.  for  the  mamtenanceof  the 
poor  while  there  was  no  rate,,  or  during  an  appeal  ;an<|  in  default  of  such  repayment, 
the  quarter  sessions,' on  application  being  made  to  them,  shall  make  an  order  for  pay- 
ment. 

Rate  cannot  be  made  to  repay  money  borrowed,  though  for  building  or  repairing 
woAhouses.     Doiigl.  116. 

Vol.  IV.  3B  Nor 
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Nor  for  payment  of  overseer^s  salary.    9  M.  &  S.  395. 
By  59  G.  3.  c.  IS.  0. 7.  assistant  overseers  may  be  appointedand  paid. 
Ezpences  of  indtctment  for  assault  on  constable,  not  allowable  oat  of  poor  rafic 
S  B.  &  A.  533. 

2.  a.  For.  what  time  a  poor  rate  may  be  made. 

Rate  may  be  prospective.    6  T.  R.  580. 

A  standing  rate  cannot  be  made  by  the  justices.    Salk.  526. 

3.  Upon  whom  (in  respect  of  themielves  personally)  the  rate  may  be 

made. 

Occupiers  residing  in  another  parish.    Vide  1  Bott^  1 29. 

Corporate  body.    Vide  5  £ast,455. 

The  fanner  or  occupier  is  rateable,  not  the  landlord.    Fit^g.  207. 

By  59  G.  9.  c.  12.  s.  19.  power  is  given  to  rate  owners  of  certain  houses^  instead  of 
the  occa{nefs. 

Goods  of  occupiers  may  be  distrained  for  rates  to  the  amount  of  the  rate  acteidly 
due.  S.20. 

Occupierspaying  rates  empowered  to  deduct  the  aasount  out  «f  their  rent-  Ibid. 

Receivers  m  certain  cases  may  be  rated  as  owners,  s.  21; 

Persons  rated  as  owners  may  ajppeal.  s.  22. 

And  may  vote  in  vestries.    Ibid. 

No  owner,  not  being  an  occupier,  to  be  rated  in  places  where  the  right  of  votii^  &r 
memben  to  serve  m  parliament  depends  on  the  rating,  s.  25. 

The  court  will  not  decide  who  should  be  inserted  m  the  rate,  and  who  shoold  not 
Str.  1259. 

Inhabitaai  not  to  be  rated  for  estate  in  another  parish,    l  Bott,  124. 

It  die  owner  of  a  house  occupy  a  part  thereof  only,  but  his  servants  occupy  other 
parts,  and  no  one  reside  in  the  house,  but  a  poor  person  permitted  to  do  so  out  o( 
charily,  the  owner  is  rateable  as  occupying  the  whole.  4  T.R.  477.  vide  lo  £asC»354. 

A  person  who  builds  an  almshouse  is  not  rateabfe,  if  no  profit  be  made  of  it.  Cald 
958. 

Persons  living  on  a  charitable  foundation  for  their  own  benefit,  ate  rateable,  i  £ast, 
SS4. 

Hospital  lands  are  rateaUc.    Sallu527« 

The  officer  of  a  collie  is  rateable  for  the  apartment  he  inhabits  in  the  coOcse. 
1  Bott,  151. 

Those  parts  of  lunatic  hospital  which  are  appropriated  lo  its  peculiar  nly.iu  we 
not  rateable,  but  such  as  are  occupied  by  others  (ezceptiog  servants^  who  attend  for 
their  livelihood)  are  rateable.    Burr.  1055. 

The  rate  must  be  chai^d  upon  the  occupfersandthegovemonofanluMpiiBllortbc 
the  poor  persons,  or  the  servants,  are  not  such  occuuiers  as  can  be  rat^.   Burr.  9433. 

By  48  G.  3.C.  96.  assessment  to  rates  for  land  taaen  for  lunatic  asylums  not  to  be 
increased. 

A  corporate  body  are  occupiers  and  inhabitants  for  the  purpose  of  being  rated»  mod 
the  roaster  and  fellows  of  a  college  are  therefore  rateable,  as  a  corporation,  for  whit 
th^  beneficially  occupy*    1  Bott,  143. 

A  schoolmaster  occupying  a  house  and  garden  belonging  to  the  school  h  1 
and  although  they  were  held  by  him  as  a  reconipence  tor  teaching,  Sec,  he 
beneficial  occupant.    6  T.  R.  352. 

Royal  palaces  in  the  occupation  of  theroyal  family  are  not  rateablcvbnt  sen  ants  oc^ 
ett|mng  bouse  and  land  belonging  to  the  crown  are  rateable.    Cald.  1 . 

Abeqeficial  occupier  of  the  king's  lands,  whctKer  by  gift  or  for  wages,  is  rimri<L  for 
the  same.    1  T.  R.  558. 

Subles  rented  by  order  of  the  crown  for  the  use  of  a  repnent,  are  not  rairshlr 
where  the  lessee  himself  does  not  occupy  them  on  his  own  partscaiar  aeoonnt  9T.  R. 

672. 

A  master  gunner  appointed  by  the  crown»  and  stated  to  be  ocoupier  of  the  kiBg*i 
battery-house  is  rateatue.    3  T«  K.  497* 

But  thoughsoldiersarenotoceupiefs  in  the  legal  sciue  ofthe  wofd»  they  m^beceme 
so.    5  Past,  506. 

Where  reridence  is  merely  at  a  servant  of  the  crpwD^aad  forptibKc  oOecionly, 
there  the  occupation  is  not  rateable. 
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TIm  ?ule  9^  %o  public  Mnwti.    3  £Mt»  506. 

The  triMtee^  of  a  meeting-house  of  which  no  profit  is  made*  are  not  rateable. 

T.  R.  79. 

A  private  building  used  as  a  chapel  is  rateable,  if  a  pro&t  be  made  of  it  Cald.  310. 

The  trustees  of  a  methodist  chapel,  receiving  money  annually  for  the  rent  of  the 
pews,  are  rateable  for  the  profits  made  of  the  building,  thoug^h  in  fact  they  expend  the 
yhole  of  what  they  receive  in  making^  disbursements  tot  repairs,  &c.  and  to  attendants 
in  the  chapel,  and  in  paying  the  salaries  of  the  pceacbers.    14  East,  256. 

There  must  be  a  benefioal  occupant    4  T.  R.  730.    18  East,  4 16. 

Occiqpancy  by  a  servant    Vide  5  T.  R.  79. 

i.  What  property  is  rateable. 

A  fitfmer  is  not  rateable  fiir  Us  stock.    Ld.  R.  1880. 
6iock  in  trade  of  tradesmen^  &c.  rateable. 

anere— If  property  which  the  aesiions  consider  to  he  rateable  he  noC  rated,  they 
t  to  amend  tne  rate  by  inserting  it,  and  not  to  quash  the  whole  rate.    Burr.  8654. 

dame  point-» Whether  stock  in  trade  be  rateable^  quere.    Cowp.  326. 

If  penonal  estate  be  rateable,  it  must  be  local  visible  property  within  the  parish. 
Cowp*  550. 

Toe  sessions  cannot  add  to  rate  the  names  of  those  who  have  not  notice  of  the 
appeal,  or  do  not  litigate  the  <|uestion  at  the  sessions.  ^  Ibid. 

Stock  in  trade  ma^  be  rated.    Cowp.  613.    Cald.  147. 

Personal  property  is  niteabl^  and  tne  bare  possession  of  it  is  evidence,  from  which 
the  justices  may  draw  the  ooncluston  that  the  possessoris  rateable.  6  T.  R.  53.  8  East, 
597. 

if  the  sessiostt  are  of  opinion,  that  certain  persons^  who  are  left  out  of  the  rate, 
ought  to  be  in^rted,  thenr  mUst  quash  the  rate.    6  T.  R.  468. 

The  court  will  not  alter  the  oonclusion  drawn  by  the  sesdons  fix>m  the  endence 
•taled.    Ibid. 

On  an  appeal  against  a  rate,  on  the  ground  that  A.  i^  not  rated  for  his  stock  in  trade, 
the  sessions  cogfat  to  amend.the  rate,  and  not  oiiash  it    16  East,  380. 

Stock  in  trade  is  rateable*to  the  poor,  notwiuutanding  it  has  never  been  rated,  un- 
less there  be-  some  circunslancas  po  take  it  out  of  the  general  rule.    Ibid. 

Household  fiimiture  it  not  raUtehle.    4  T.  R.  7  7 1 . 

Money  out  at  interest,  or  no^  is  not  rateable.    6  East,  188. 

Vested  in  the  public  funds. 

Salaries  are  not  ralieable.    Bmrr.  901 1.    4  T.  R.  771.  , 

So  the  profitaof jm  attorney.    7  T.  R.  6a 

The  vicar  is  charaeable  in  respect  of  his  tithes.    Str.  77. 

The  parson  who  lets  his  tithes  is  occupier,  and  should  be  rated    16  THn.  427. 

The  mrmer  of  tithes,  whp  lets  the  tith^  again,  is  prMl/ocK  liable  to  the  poor  rate 
Str.  525. 

If  one  be  entitled  to  the  tithe  of  all  fish  caught  in  the  parish,  he  is  rateable  in  respect 
thereof.    3T.R.385. 

Oblations  and  pther  offerings  are  rateable.    Ibid. 

?;usre. — Whether  quit  rehts  and  casual  profits  of  manors?  Carth.  14.    Comb.  264. 
he  rents  end  casual  profits  of  a  m^or  are  not  rateable  to  the  poor.    Burr.  991. ' 
Iron  mines  are  not  rateable.    5  East,  478. 
Lead  aaines  oot  rateable.    Burr.  134 1 .    i  Blk.  589. 

The  lessee  of  a  lead  mine.under  the  crown,  with  the  lot  and  cope,  is  rateable  in  re- 
.apect  of  the  lot  and  cope.    Cowp*  451 . 

Ilie  lessee  of  a  coal-mine  rateable,  although  he  derive  no  profit  fit>m  the  mine  5T.R. 
.593.  N.B.  There  waiaprospective  advantage  to  be  obtained  oy  tiie  lessee  indepeodcntiy 
of  present  profits. 
Coal  mine  ceating  to  be  productive,  is  not  rateable.    8  East,  387. 
Toll,  tin>  and  farm  duties  are^rateable.  ^  ^  T.  R.  480. 

Landlor<k,  not  rendent  within  the  parish,  having  leased  lead  mines  and  other  mine- 
rals, with  liberty,  to  the  tenants  to  diL  &c.y  resoving  a  certain  annual  rent,  and  also 
certain  proportions  of  the  ore  which  should  be  rused,  are  at  any  rate  not  assessable  to 
the  relief  of  (be  poor  for  such  certain  rent  or  ore  being  raised,  whatever  the  question 
might  be  as  to  the  proportion  of -yre  reserved^  wh^  in  fiict  a^y  should  be  raised. 
18  East,  353.  « 

The  lessees  under  the  lord  of  the  manor  of  lot  and  free  share  of  all  cala'pyy^y  raised 
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within  Hie  nwnor,  art  liable  to  be  rated  as  to  the  poor,  as  occupien  of  iasd  id  the  psUi 
where  the  manor  lies,  none  of  them  being  resident  in  the  pansh.    I  M.  Ie  8.  612.. 

Rent,  not  the  subject  of  a  rate ;  and  therefore  a  rate  by  which  trustees  were  isted 
in  one  gross  sum  for  rent  of  certain  mines,  under  certain  moors  imd  wastesf  and  lisa 
in  respect  of  their  being  owners  and  occupiers  of  su^h  moors  and  ifartes,  wm  heid 
ilL    4M.&S.S2«.  • 

Portion  of  lead  ore  (when  smelted)  reserved  by  lease  to  owner  af  the  mine,  held  to 
be  in  the  nature  of  rent,  and  not  rateable.   5  M.  &  S.  1 59. 
Lime  works  are  rateable  in  the  hands  of  the  occupier.    1  East,  594. 
A  slate  work  is  rateable.    9  £as^  164. 
And  a  potter's  clay  likewise.    8  East,  5S8. 
When  saleable,  underwoods  are  f-ateable?    Vide  id  East,.$l9. 
Members  of  a  corporate  body,  which  holds  in  lee  certain  comoKm  lands,  vMtnmug 
'    their  right  of  common  on  mch  lands/are  rateable.    5East^4#6.* 
Qunre*  Whether  a  common  in  gross  be  ratedble.    Ibid. 
Aftaranth,  let  out  in  pastures,  is  rateable.    19  East,  1 55. 
Way-4aaive  {beinff  a  bare  easement}  not  rateable.  2  T.  il.  00.   . 
Waggon-way,  wiu  exclusive  occupation  of  the  ground,  held  rateable^     7T.  R.698. 
Where  a  farmer  lets  his  dairy  of  cows,  he  may  be  rated  for  the  profits  as  part  oftbe 
profits  of  the  farm,  or  they  may  be  rated  in  the  hands  of  the  dairyman,  provided  the 
farmer  be  not  rated  for  the  profit  he  derives  from  letting  them  to  hire.    8  East,  5S8. 
The  profits  of  a  mineral  spring  are  part  of  the  produce  of  the  land,  and  therefiEwe  the 
occupier  is  rateable  for  the  whple  as  one  estate,    Cowp.  619. 

Land  improved  In  value  by  a  spring  of  water,  liable  to  be  rated  as  the  Bgfftffiis  so- 
nual  v^lue  of  the  land  and  spring  together.    1  M.  &  S.  50$,  t 

Wherea  company  were  empowerea,  by  act  of  parliament,  to  lay  under  gvouaii  throi^ 
<the  streets  of  a  town,  main  pipes  for  the  conveyance  of  water,andtbe  inhabitants,  wiiJi 
the  pompanv's  consent,  to  lay  pipe»  communicating  with  such  main  pipes,  to  tbeir 
houses,  faymj^  to  die  company  a  rate  fdr  such  privuege;  held  thafc  the  compaay  were 
rateable  to  the  |>oor  in  the  parish  where  the  main  pipes  lay,  in  respect  ortnosepipeK 
and  the  rates  paid  thereon,    1  M«&  S.  634,  .  " 

The  profits  of  a  house  containing  the'steel*y«rd  of  a  weighhu  nwchine^  are  rstesble* 
as  arising  from  the  house  itself,  the  madiine  bein^  annexed  to  the  fireehold.  Cald.  86t- 
The  profits  of  a  house  having  a  carding  machrao,  are  rateable.    Cald.-  866, 
Annual  sum  paid  for  privilege  of  usibe  a  building  ak  a  canteen,  ceaaidered  as  put  ci 
the  rent,  and  rateable  as  such.  .4  M.  &  S.  317.         \ 
Lant^  converted  into  a  cock,  $re  rateable,    i  T.-B.  21^ ..  i'^  ,  • 
Where  canal  rates  and  duties  exempt  by  st.  from  all  -taxes  and  assessments,  tbelsu) 
occupi&l  by  the  canal  also  held  to  be  exempt  from  poor's  rate,    l  B.  &  A.  S6$. 

Where  tolls  are  paid  for  passing  a  certain  baige-way«  the  way  is  rateable  £br  those 
profits.    4  T.K.  21. 

Lessee  of  fishings  within  the  river  Severn  held  rateaUe,  as  a  bttMAMjoyio^  ^ 
had     I  H.&S.6S2.  \    . 

5.  Where  property  is  rateable.  J  '  "  .' 

'  Tolls,  not  rateable  per  se,  but  contra  when  mixed  with  aerate  upon  other  praoertj 
which,  as  having  substance  and  locality  within  the  parish,  &  properly  raleable  mere. 
IS  East,  724.        .        ^      ^ 

The  tolls  of  a  light-house,  where  rateable,   ^de  1  Boct,  i4%^  19^  East,  46. 
Tolls  taken  by  a  corporation  are  .rateable.    3  Keb:  540.  '  .'.     -      •  ' 
Tolls  taken  upon  a  nyer  for  passitig  a  sluice,  are  rateable  where  they  beftSoiiie  int,  not 
where  diey  are  received.    Cowp,  581. 

Tolls  are  rateable  wljpre  they  are  due.    2  T.  R  660.    4  T.  R.  26, 97.  545.   8  T.  R. 
340.  ^  . 

For  lands  and  tenements,  the  assessment  is,  of  course,  made  where  thayliei''-  M- 
165. 
Marsh  lands  driiined.    See  17  G.  8,  c.  37.  *  .     -     ' 

So  also  the  artificial  profits  of  lands  are  rateiible  ihrhere  the  lands  liel  -  C}ald.3lS. 
'Corooradon  of  Bath  erected  reservoirs  of  water/  and  supplied  witii  Wbter  the  puiito 
cf  A.  D.  and  C.,  held  rateable  in  A;  for  so  much  ofrthe  profit  from* these  reierrolin  » 
they  made  in  A.,  bat  not  for  the  ^tire  profits  made  in  A.  B.  and  C.    14  £ast,'6fl9. 

The  evtebiel  ptofits  of  land,  resulting  from  some  alteratiom'  in  the  tnrihoe  dik 
land,  are  rateid^Ia  ^  the  parish  where  t^e  lahdb  iteeiving  the'behefit  lie^  andvo^v^ 
the  alteratioit  is.  . 
As  land  converted  into  drainage^    19  East, 40.-  :  «..^: 

^         '    •    ..  '      Ship 
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Ships  are  rateable  at  thdr  home.    4T.  R.711.    8£ai»ty451. 

That  18,  in  the  parish  where  they  are  locdllyand  visibly  domidl^y  aldiough  out  of 
it  at  the  time  of  making  the  rate ;.  but  not  where  they  have  never  been  within  the  pa- 
rish.    1  fi.&A.  109. 

As  to  thipe  belonging  to  a  parish^  In  wfaiidi  the  owner  is  not  an  inhabitaot>  vide 
8  East,  455.  n. 

The  lessee  and  occupier,  of  an  ancient  and  .exclusive  ferr^»  npt  being  an  inhabitant, 
resident  iritfain  tiie  township  in  whicb  one  oT  the  termini  otthe  ferry  is  situated,  is  not 
liable  to  be  rated  there  for  anV'ShareoCthe  t6Hs  of  such  ferry;  for  supposing  a  ferry  to 
be  real  property,  it  is.  not  such  real  property  as  is  mentioned  in  the  st.  43  £l.c.  d.,  the 
occupancy  of  which  sui]jects  the  party  to  the  relief  of  the  poor  of  the  place.    12  £ast| 

And  all  the  cases,  where  the  parties  have  been  held  rateable  in  respect  of  the  oc- 
cupancy or  receipt  of  tolls,  (apart  from  the  question/of  inhabitancy,)  have  been  where 
they,  at  the  same  time^  occupied  real  visible  property  connected  with  such  tolls,  in  the 
place  where  they  were  rated.    Ibid. 

The  owner  of  a  ferry,  residing  in  a  different  parish,  but  taking  the.profits  of  the  ferry 
on  the  spot,  .By  his  servants  and  agents,,  is  not  rateable  for  such  tolls'  in  v the  parisn 
where  tm^  were  so  collected}  and  where  one  of  the  terpaini  of  the  ferrV'Was  situated, 
and  on  which  shore  the  ferry  boats  were  secured  by.meaoft  of  a  post  in  the^ound,  the 
soil  itself  at  the  landing  puicea  being  the  liiog's  common  highway,  and  the  owner  of 
the  feny  having  no  property  in  or  exclusively  possession  of  it.    13  £ast^  346. 

6.  or  the  proportion  in  Which  the  rate  shall  be  made. 

The  court  will  not  presume  a  rate  unequal,  although  houses  and  lands  are  not  rated 
alike.    Burr.  249U 

Unless  a  rate  manifestly  uneaual,  the  court  will  presume  it  equal.    Cald.  93. 

The  c6urt  of  K.  B.'cah  lay  down  Do'general  rule  for  the  proportion  to  be  observed 
in  radhg.-    Cald.  106. 

A  person  must  be  rated  according  to  the  improved  value  of  hi4property.  G  TtR.  154. 

Rent  not  a  certain  criterion  of  value.    7  T.  R.  549.  • 

Land  tax  no  rule  for  the  poor  rate.    Fol..l2.. 

17  G.  S.  c  88.  s;  IS.  eonoemidg  peifif»nis  vemosfiug-wn  of  parishes. 

?•  Of  allpwanc^  by  the  justices,  and  of  the  publication  of  the  rate. 

B|y  Stat.  45  Elii.  c.  2.  s.  1 .  the  said,  rate  and  taxation  shall  be  made  with  the  consent 
of  two  justices,.one  whereof  is  of  the  quorutn,  dwelling  in  or  near  the  parish  or  division. 

And  this  consent  is  usually  given  by  the  justices  signing  the  same,  with  their  allow- 
ance thereupon  thus :  . '  .       < 

We,  two  of  hu  majesty's  justices  of  the  peace  in  and  for  the  said  county,  one  whereof 
is  of  the.quorum,  do  consent  unto  and  allow  of  this  BasenmeaU  '  Witness,  our  hands 
the  day  of  18  J.  P.      H.  P. 

The  sessions  have  no  ori^nat  power  to  order  an  assessment.    Ld.  Ray.  798. 

The  justices  cannot  refuse  signing  a  |>oornite*    Str.  39S. 

The  allowance  of  a  race  is  a  nrinistenal  «ct.    1  Bott,  77.  •   1  East,  117. 

By  43£liz.  c/s.  officers  of  corporate  towns  have  the  authority  of  justices  of  peace. 

And  aldermen  of  London. 

S.  9.  relates  to  a  parish  extending  into  two  counties  or  into  two  liberties. 

Rate  not  to  be  altered  after  allowanco.    9  Dou^l.  465.  ^ 

Rate  for  a  borough  not  to  be  confirmed  by  justices  -of  a  county.  1  Bott,  78*  Vide 
1B.&A.  594. 

By  59  G.  3.  c.  95.  smration  of  towns  firom  parishes,  and  diatinct  appointment  qf 
overseers,  is  made  lawniL 

But  with  respect  to  the  poor,mich  sqwratioB  muflt  have  commenced  within  dxty 
years.    Md. 

Attachment  for  evading  the  sigmng  of  a  poor  rate  according  to  aiaadaatiis.  1  BIk.  637. 

Publication  of  the  rate,  see  17  G.  t.  c.3.  s.  1.    4  T.  R.  6S8. 

Inspecting  the  rate^   Vide  17  G.  9.  c.  3.  s.  8, 5. 

S.  Remedy  by  application  to  two  justices,  out  of  sessionst  with  consent 
of  overseers,  in  cases  of  inability,  tbrouj^poTerty,  to  pay  tVic  rate. 

S54  G.  5.  c.  1 70.  s.  1 1 .  justices  out  of  sessions,  with  cooscni  oC  ^azUb  c*R««»»  «•! 
arge  paupers  from  the  payment  of  parish  rates.  o     Nr^neaL 
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9«  Appeal^  and  the  power  of  the  sessions  thereopon. 

Vide  45  EUz,c. S.  17  G. f.  c.38.  41  G.3.  c. ss.  And  note^  that  the  dufeof 
49  Eliz.  c.  S.  gives  the  justices  and  sessions  of  boroughs  power  over  appeab  tgnut 
hites  made  for  the  places  within  the  borough^  exclusive  of  the  eooaiy.    1  Bott»  8'/4. 

Appeal  must  be  to  the  next  sessions  afler  the  allowance.    4  T.  R.  18. 

what  are  the  next  sessions.    Vide  I  Bott,  281.    9  lott,  717. 

One  intervening  day  between  the  publication  of  a  rate  and  the  next  inuaediace 
iquarter  sessions  is  not  sufficient  for  an  efibctual  notioe  of  amaL    1 5  East,  906. 

Next  sessions  means  the  next  practicable  sessions  at  whidi  an  eflectnal  apped  csb 
be  lodged.    Ibid. 

Also  the  next  after  allowance.    4  T.  R.  1  s. 

The  appeal  may  be  made  to  an  adjourned  sessions.    7  T.  R.  107. 

Of  the  notice.    Vide  1  Bott,  874. 

The  sessions  cannot  award  cotts,  unless  the  appeal  be  entered  and  datemiBei 
8  T.  R.  585. 

Which  party  shall  begin.    Vide  4  T.  R.  475. 

Where  the  appellant  disputes  before  the  sesdons  the  quantum  of  the  ratei  it  u  not 
sufficient  for  the  respondent  to  shew  ^at  the  appellant  b  in  possession  of  soaie  nte> 
able  property  within  the  paridi;  they  must  also  shew  some  probable  gfoiad  for  tbe 
amount  at  which  they  chaige  the  party  in  the  rate.    12  East,  546. 

A  parishioner  who  is  liable  to  be  rated,  but  who  is  not  in  tut  rated,  ]saooa|Ktac 
witness  to  prove  the  rateability  of  appellants.  •  4  T.  R.  1 7. 

And  by  54  G.  5.  c.  170.  s.  9.  inhabitants  not  to  be  incompetent  witnesses  in  certsia 
cases,  on  b^alf  of  or  aoainst  their  parishes. 

By  17  G.  2.  c  58.,  after  appeal,  rates  to  be  entered  in  a  book. 

10.  Of  distraining  for  the  poor  rate. 

By  45  Eliz.  c.  2.  rate  is  to  levied  by  distress.  Vide  etiam  17  G.2.  c.M.  i7. 
41  G.  5.  c.  25. 8. 1,  &c.  and  54  G.  5.  c  170.  s.  12. 

Oath  of  the  reftisal  to  pay  the  rate  must  be  made  before  the  justices  previoasly  to 
distndning  for  non-payment.    Salk.  .SS9, 

In  what  case  the  court  will  grant  a  mandamuf  to  levy  a  nrte.    1  Bect,25D. 

A  summons  must  precede  a  warrant  of  distress  for  a  poor's  rate-    6  T.  E.  198. 

Where  defendant,  m  order  to  levy  a  poor^s  rate  undfer  a  warrant  of  dblren  grnnnl 
bv  two  magistrates,  broke  and  entered  tae  house  and  broke  the  windows^  te  Hdd, 
that  they  might  be  sued  in  trespass  without  a  previous  demand  of  thepenual  sodcqij 
t>f  the  w'arrant,  according  to  24  G.  2.  c.  44.  s.  6.    2  M.  ^  S.  259. 

By  17  G.  2.  c.  38.  distress  shall  not  be  deemed  unlawful  for  want  of  ioxm  iotbe 
proceedings. 

45  Eliz.  c.  2.  s.  4.  gives  commitment  ibr  want  of  distress. 

And  by  17  G.  2.  c.  58.  s.  1 1.  arrears  are  to  be  levied  by  the  succeeding  overseerL 

In  the  case  of  the  person  assessed  dying  before  paya^ent,*see  Bun*.  1 152.  1  BOLt^- 

Certiorari  will  not  lie  to  remove  a  poor  rate.    Str.  952.    1  ScaM.Ca.  201.  Str.9:5. 

Nor  debt  to  recover  it.    Burr.  1 1 52.    l  Blk.  284. 

Appeal  is  the  only  course.    Ibid. 

1 1.  Rate  for  taxing  others  in  aid. 

Hundred  contributory,  see  45  E.  c.  2.  s.  5. 

A  vill  is  within  the  equity  of  the  statute.  foU  25. 

The  sessions  cannot  rate  in  aid.    Set  &  Rem.  259. 

The  assessment  must  be  by  the  justices,  -and  they  caooot  delegate  Aat  pa«er. 
Btr.  1114.    Vide  16  Vin.  416.    2  Salk.  480. 

The  rate  in  aid  may  be  on  particular  peftons.    Ctnnl|.809.    l  Vent.  850    FaLs9. 

It  must  appear  in  the  order  that  the  parish  is  within  the  same  hundnd.  FbL  97- 
•M  vide  1  Noi.  P.  L.  216.  n.    Vide  F6l.  91. 

Any  division  which  is  equivalent  to  a  hundred  is  ^rftiiin  the  equity  of  the  ittitt- 
1  Burr.  576. 

Justices  cannot  rate  in  aid  of  a  parish  out  of  their  jurisdiction.    4  T.  R.  778. 

The  order  must  be  for  a  time  liorited.    Str.  700. 


ThesMmmaybeunposed^g)N>sfr(;pr^ye^.    Comb.  509. 
The  order  must  be  to  raise  a  sum  certain.    iStr.  51 4. 
ThesuminaybeiDgiets.    Str.iiM. 
County  ooDtribntory.    See  45  Elk',  c.  2.  §.  5. 

Sect  in.  Of 
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eal.     III.  Of  the  relief  and  ordering  of  the  poor. — 1.  How&r  parents 

and  children  are  liable  to  maintain  each  other. 

By  43  E\iz,  c  S.  1.  7.  poor  persons  are  to  be  f  elieved  by  their  parents  or  children. 

By  S9  G.  9.  c.  18.  justices  in  petty  sessions  are  empowered  to  order  relief  by  parents 
&c  as  justices  iq  quarter  sessions  by  45  EliK.  c.  3. 

A  man  is  not  ooliged  to  maintain  his  wife's  children  by  a  former  husband  after  their 
mother's  death.    FoL  59.  4S. 

The  order  should  be  upon  the  husband.    Foi.  44. 

The  statute  of  Elizabeth  extends  only  to  natural  relations.    4  T.  R.  118. 

Son's  wife,  the  son  being  nm  away,  not  to  be  maintdned  by  the  son's  &ther. 
8tr.  955. 

The  rt,^     ^**  grandfather  and  grandmother  are  not  wldiin  the  statute.  2  Bulst.  344. 

But  thougb  the  father  be  living,  yet  if  he  be  unable,  the  grand&ther  being  ofabUlty, 
mav  be  compelled  to  keep  the  grandchild.    16  Viner,  425. 

A  son-in-law  is  not  obl^;ed  to  maintain  his  wife's  moUier.    Str.  190. 

The  word  children  iii  the  statute  extends  to  grandchildren.    Set  &  Rem.  210. 

2.  Of  the  order. 

The  order  must  set  forth  that  the  person  is  poor,  &c  and  not  able  to  work. 
Ld.  Rd.  699. 

Mnst  be  said  to  be  of  sufficient  ability*    Set.  &  Rem.  52. 

Order  to  pay  indefinitely  as  to  time  is  good.    Salk.  534. 

The  order  roust  be  made  by  the  justices  of  the  county  where  such  sufficient  person 
dwells.    Bulst.  344. 

Pauper  wot  to  be  sent  to  such  sufficient  person.   FoL  41. 

Pauper  nmst  be  chargeable.    16  Vin.  424.    l  Bott,  366. 

Penjilty  of  20f.  a  month.    Vide  Burr.  799. 

Indictment  will  lie  for  refusing  to  obey  the  order  of  sessions.    Ibid. 

S.  Ofpersons  deserting  their  families. 

Vide  Ij.  1.  c.  4.  8. 8.     5G.  1.  c8. 

Orderof  two  justices  must  state  how  much  of  the  goods,  or  rents,  should  be  seized, 
and  mast  specify  the  quantum  of  relief  to  be  apytropriated  out  of  them;  and  in  case  of 
rents,  must  limit  the  period  of  such  appropriation.    6  East,  163. 

4.  Of  the  relief  and  ordering  of  the  poor. 

Poorto  benudntained  within  their  own  parishes,  Vide  the  statutes,  etiam  Set.& 
Rem.  49. 

Excepting  in  the  case  of  bastards,  being  nurse  children.    2  Nol.  P.  L.  304* 

Order  to  be  taken  therein.    Vide  43  Efiz.  c.  2. 

By  59  G.  3.  c.  12.  parishes  may  provide  land  for  the  employment  of  the  poor. 

Notexceeding  twenty  acres.    Imd. 

And  may  let  portions  of  land  to  poor  inhabitants.    Ibid. 

By  3  W.  3.  c.  11.  persons  relieved  areto  be  entered  in  a  book. 

No  others  to  be  relieved,  but  by  order  of  the  justices.    Iknd. 

Vide  9  G.  1.  c.  7.    36  G.  3.  c.  23.    SS  G.  3.  c.  137. 

By  59  G.  3.  c.  12.  every  order  for  relief  in  parishes  no(  liaviBg  a  select  vestry  shall 
be  Bad£  by  two  or  more  justices,  except  in-xases  of  ewerfiency. 

St.  8  &  9  W.  3.  c.  80.  s.  "2.  relating  to  badging  the  poor,  is  r^ealed  by  50  G.  3.  c  52. 

On  an  order  for  relief  weekly,  the  money  is  due  the.  beginning  of  the  week,  l  T.  R. 
316. 

Sessions  have  no  power  to  order  suigeon's  bilb  to  be  paid.    1  Barnard,  46. 

Nor  the  justices.    2  Barnard,  207.  247. 

By  59  G.  3.  c.  12.8.29.  overseers  a^  empowered  in  certain  cases  togive  relief  by 
way  of  loan  only. 

By  s.  50.peMions  for  service  in  the  navy,  apmy,  &e^m$^  be  aisigDed  in  certain  cases 
for  the  indemnity  of  parishes. 

Such  assignment,  attested  by  justice,'^  to  be  transmitted  by  chmdiwanleii^.Ac.  t» 
paymaster  ^eral,&c    Ibid. 

The  pension  assigned  to  be  paid  to  churchwardens,  &c     Ibid. 

Assi^ments  of  pensions  to  become  void,  by  the  death  of  the  pensioooriieftxe  Ihe 
day  of  payment.    Ibid. 

3  B  4  Justices 
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Justices  may  order  payment  to  overseers  of  the  pensions^  Ac.  of  penons  Icnii^ 
their  families  chargeable,  s.  51. 

Paymaster  genend,  &c.  to  make  payment  accordingly.    Ibid. 

How  churchwardens  to  apply  the  same.    Ibid. 

Justices  empowered  to  oraer  payment  of  wa^  of  seaman,  whose  fiunily,  during  hb 
absence,  has  become  chargeable,  for  the  indemnity  of  parishes,  a.  92. 

And  the  owner,  &c  to  make  such  payments  to  churchwardens,  &c  acconfingl?. 
Ibid. 

And,  upon  refusal,  proceedings  may  be  bad  against  the  owner,  ftc  at  in  case  of  poor 
rates.    Ibid. 

Setting  up  trades  for  benefit  of  the  poor.    See  9  C.  1 .  c.  4.  s.  SS. 

Erecting  nouses  for  the  poor.    See  43  Eliz.  cs. 

By  9  G.  1.  c.  7.  s.  4.  overseers  may  contract  for  the  maintenance  and  employiDeDt 
of  the  poor. 

Two  or  more  places  may  join.  Ibid. 

Not  to  acquire  a  settlement.    Ibid. 

No  contract  to  be  valid,  unless  the  contractor  shall  be  resident  in  the  psiisb  io 
which  the  poor  shall  be  maintained,  &c.    45  G.  5.  c.  54. 

Contracts  entered  into  otherwise  void.  s.  8. 

Removal  of  contractor,  not  to  vacate  the  security^    Ibid. 

Contractors  for  providing  for  the  poor,  shall  be  subject  to  the  joritdicti<mof  the 
Justices,  as  overseers  of  the  poor.    50  G.  5.  c.  50. 

Notice  of  contracts  for  supplying  workhouses  to  be  given.    SS  G.  3.  c  157.  s.  7. 

A  majority  vnll  bind  the  rest.    5  T.  R.  592. 

Paupers  wanting  relief,  and  refusing  to  go  into  the  parish  workhouse^  theparidioffi* 
cer  may  refuse  giving  weekly  allowance.    2  Nol.  P.  L.  529. 

Whether  a  mother  asking  relief  for  her  children  be  compdlabie  to  go  with  dien  to 
the  poorhouse.    Dougl.  35 1 . 

JiLn  appeal  does  not  lie  to  the  quarter  sessions  against  an  order  for  refief.   4  M.& 

S.421. 

Power  to  build,  or  enlarge  workhouses.    Vide  59  G.  3.  c.  12.  s.  8. 

Workhouses  insufficient  may  be  sold.    s.  9. 
'    Where  no  poorhouse,  &c.  can  be  procured  in  the  parish,  adjoining  parish  oa;  be 
resorted  to.  s.lo. 

Limiting  the  amount  to  be  raised  for  buildinss  and  the  purchaseof  lands,  &c  l  U. 

Power  to  raise  further  sums  by  loans,  or  by  the  sale  of  annuities,  a.  15. 

Future  rates  charged  with  loans  and  annuities.    Ibid. 

No  greater  rate  tank  u.  in  the  pound  shall  be  charged  on  future  rttea^  unlcs 
with  consent  of  two-thirds  in  value  of  the  proprietors  of  premises,  a.  16. 

Churchwardens  and  overseers  may  take  and  sue  as  bodies  corporate,  s.  17. 

Incapacitated  persons  empowered  to  convey.  Powers  and  directions  of28G.3.&8i 
59  G.  3.  c.  12.  as  to  sales,  &c.  applied  to  this  acL  s.  18. 

When  a  mother  asks  for  relief  for  her  child  only,  and  not  for  herself  the  painb 
officers  cannot  compel  her  to  go  into  the  workhouse ;  and  if  she  reliue,  they  cumn 
refiise  the  allowance  to  the  child.    3  T.  R.  637. 

But  by  36  G.  3.  c.  23.  s.  1.  poor  may  be  relieved  out  of  workhouses. 

One  justice  may  order  relief  to  paupers  at  their  own  homes,  s.  2. 

For  not  exceediug  one  month,  s.  s. 

Two  justices  may  order  relief  for  a  further  time.    Ibid. 

By  55  G.  8.  c  137.  s.  8.  the  time  for  which  justices  may  order  relief  to  poor  per- 
sons, at  their  own  homes  extended. 

Further  tine  not  to  exceed  six  months.    Ibid. 

Justices  making  such  orders  may  direct  the  payment  of  relief  to  be  discontJiuni- 
Ibid. 

Limitations  of  allowances  in  certain  cases,  s.  4. 

St  36  G.  3.  c  25.  not  to  houses  established  by  28  G.  3.c.  83.  s.  4. 

By  80  G.  5.  c.  49.  justices,  &c  may  viut  parish  workhouses. 

By  50  G.  5.  c.  50.  s.  8.  justices  may  appoint  the  keeper  of  the  wockhooK  tobelk 
tovemor. 

Penalty  on  embexzling  goods,  s.  4. 

Power  of  justices  to  commit  offenders.    Ibid. 

By  54  G.  3.  c.  170.  s.  7.  masters,  &c.  of  poorhouse  not  to  puniiifa  or  omfine  bcyos^ 
Itmited  time. 

By  S6  6t  3.  c.  129.  confioiBg  the  poor  by  chains,  or  manacles,  is  unlawful 
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By  SS  G.  5.  c.  157.  t.  r.  proper^  in  goodsy  &c.  provided  for  the  lue  of  the  poor,  to 
be  vetted  in  overseers. 

Not  to  tpanX  provisions  in  local  acts.   Ibid. 

Parish  officers  may  cause  goods,  &c.  to  be  marked,  s.  8. 

Penalty  on  persons  buying  or  recdving  into  pawn  any  property  provided  for  the 
poor  bv  parish  o£Bcers.  s.  f . 

Or  denicing  marks.   Ibid. 

Application  of  penalty.    Ibid. 

On  non-payment  of  poialtjr,  offenders  to  be  committed.    Ibid. 

Persons  absconding  with  workhoose  property,  to  be  committed.    Ibid. 

Mark  or  stamp  on  articles  to  be  evidence  of  the  right  of  property.  Ibid. 

Mark  not  to  be  put  out  on  the  outside  of  wearing  apparel.   Ibid. 

Persons  guUt^  of  misbehaviour  in  workhouses,  may  be  committed,  s.  5. 

Form  of  conviction,  s.  8. 

Conviction  not  to  be  set  aside  for  want  of  form.   Ibid. 

Appeal  to  the  quarter  sessions,  s.  9. 

Recognizances  to  be  entered  into.    Ibid. 

Decision  to  be  final.    Ibid. 

By  56  G.  9.  c  1 99.  certain  enactments  in  local  poor  acts,  passed  since  the  commence- 
ment of  the  rdgn  of  Greo.  l .,  repealed. 

Whether  a  poor  house  purcnased  under  the  «tat.  9  G.  1.  c.  7.  by  joint  parishes,  in  a 
third  parish,  is  not,  for  the  purpose  of  settlement,  a  part  of  the  purchasing  parish.  At 
all  events  the  paupers  are  not  removable.    Cald.  815. 

By  84  G.  8.  c.  40.  spirituous  liquors  are  not  to  be  used  in  workhouses. 

By  58  G.8.  c.  160.  justices  to  order  parochial  relief  to  debtors  in  such  gaols  as  are  not 
county  pols. 

S.  9.  limits  the  sum. 

Lqmlsettlement  of  debtor  to  be  ascertained,   s.  5. 

Older  of  removal  to  be  suspended  while  debtor  is  imprisoned.    Ibid. 

And  to  be  served  en  the  overseers  of  the  poor  of  his  parish,  s.  4. 

Who  shall  rnNiy  the  expence  atiendins  the  pauper,  s.  5. 

In  case  of  refusal,  the  money  advancedto  be  levied  by  distress.     I  bid. 

A|^)eal.  Ibid. 

Appeal  allowed  to  quarter  sessions,  s.  6. 

In  case  the  pauper  has  no  iegal  settlement  in  EngUuid  or  Wales,  the  allowance  shall 
be  paid  out  or  the  county  rate.  s.  7. 

S.  Of  the  regulatioD  of  parish  vestries  under  st.  58  G.  3.  c.  69.  and 

59  G.  3.  c.  85. 

By  58  G.  3.  three  davs*  notice  to  be  given  of  vestries. 

And  by  publication  m  the  church,  and  affixing  on  the  church  door.    Ibid. 

Chairman  of  vestries  appointed,  s.  8.  . .     _^ 

Chmrroan  to  have  the  casting  vote.    Ibid. 

Minutes  to  be  entered  and  signed.    Ibid. 

Manner  of  voting  in  vestries,  s.  S. 

Inhabitants  coming  into  a  parish  since  the  last  rate,  may  vote.  s.  4. 

Infaabitanto  refusing  pajrment  of  rates,  to  be  excluded  mm  vestries,  s.  5. 

For  preservation  of  parish  books  and  papers,  s.  6. 

Penalty  on  retaining  or  injuring  parish  books,  &&    Ibid. 

Recovery  and  application  of  penalty.    Ibid. 

Not  to  afiect  otner  proceeding.    Ibid. 

Provisions^  in  relation  to  parishes,  extended  to  townships  &c.  s.  7. 

Manner  of  giving  notices  of  vestries  and  meetings  in  special  cases.    Ibid. 

Not  to  alter  the  time  for  holdi^  vestries  specially  directed,  s.  8. 

Nor  to  aflbct  special  vestries.    &id. 

Not  to  extend  to  London,  &c.    lUd. 

By  59  G.  5.  c.  85.  persons  rated  to  the  poor,  though  not  parishioners,  may  vote  in 
vestry,  according  to  the  value  of  the  premises  rated. 

Clok  or  agent  of  corporation,  &c.  may  vote  in  vestiy  according  to  (he  value  of  the 
premises  rated,  s.  8. 

Non-payment  of  rates  to  disqualify  firom  beiQg  present  at  or  voting  in  vestry,  s.  3. 

• 
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6.  Ofndect  iMtrat  ottder  it.  590.  3.c  12. 


By  t.  1.  parishef  are  empowered  to  eitabSdi  edlect  iiilriii  tor  the  oewaraiof  Ihe 
poor. 

C<MMdtiaionorfeleetTestriec    llniL 

lifeniber»  elected  to  be  appoioted  by  a  juttice.    Ibid. 

Vacanciet  to  be  lappUed.   Ibid. 

Continuance  of  select  Teftriet.    Ibid. 

Power  of  renewal.    Ibid. 

Bfeedngi  and  dutlei  of  icLect  veitriei.    Oid. 

Oreneen  (except  io  eatetofenerseooy)  t»|^aoelhcf  fdieftliaaapebaiM 
be  ordered  by  tbe  aelectVeitry,    Ibid. 

Justicei  eoipowerad  to  orifer  relief  in  eertaift'Cafeiibrmlifliiledtiiae.  Ibid. 

One  justice  may  order  temporary  relief  in  cases  of  ui^ent  neeessily.  Ibid. 

Minutes  to  be  kq>t  of  the  pgoeeedings  of  setoct  fgHiies.  i.J. 

Minutes  of  select  Testries,  and  reports  of  their  praceedifl^  to  belaid  balm  iIk  in- 
habitants in  general  vestry.    Ibid. 

Notice  to  be  given  of  vestries  for  tbe  establishment  and  electies  of  aembnH  tni 
tefeeeiriBg  reports  of  select  vestries,  s.4. 

Justices  to  act  within  their  respective  jurisdictions,  a.  55, 

Pro«iifidQa»  relatiA|  to  parish^  applied  to  fownship^  Ac.    Ibid. 

Minority  t#  set.    ftid. 

Powers  given  to  vestries,  applied  to  meetiogs  of  townships*  &c.    Ibid. 

Saving poweiv  of  SS  G.3.  c.  69.  where  Ae  proviiiews  anadopfeed.   s.  3€. 

Saivingpowerf  giveo  bjripecialamt.   find. 

Select  vestries.  Ibid. 

Act  extends  to  England  only.  s.  37. 

7.  Maintenance  of  poor  by  incorporated  societies. 

VideS8G.3.C83.  S86.5.C.56.  4lG.8.c9.  490.5.e.74.  45G.s.c.na 
66G.5.C.  10.  49  0.  S.d S4.  58  G.  8. €.75.  50G.8.e.50.  45G.9.  C54.  5SG,l 
C157.    56G.S.C.129.   59G.  3.  C.1S. 

Where  the  guardian  and  vintor  of  a  parish,  which  had  adopted  die  previdoasof 

St  SS  G.  3.  c  83.  upon  application  to  them  for  rdief  by  a  pauper,  for  iMnrif  and  chit 

.dran,  dueeied  them  to  be  received  into  the  poor  house,  held  that  one  justice  htd  hoc 

any  juriscUction,  upon  complaint  to  him  by  the  pauper,  to  order  tehef  out  of  tbe  poor 

house.   8M.eikS.394. 

Jnstieea  empowered  to  order  reUef,  in  eertaio  eatfes,  for  a  Hailed  time. 

Sect.  IV.  Of  the  overseer's  accounts. — I.  Of  the  accounts,  and  tbe 
justices'  power  to  enforce  accounting' and  payment  of  the  balance. 
\nde  4  Cbetw.  Bum,  179—190. 

2.  Of  appeal  against  the  overseer's  accounts. 
Vide  4  Cbetw.  Bum,  190—196. 

Sect.  V.  Setdemeot  of  tbe  poor. 

By  54  G.  3.  c.  170.  all  enactments  and  provbion;,  in  respect  of  gaining  setdemeoi, 
contained  in  local  acts,  repealed. 

Persons  bora  in  prisons,  or  houses  licensed  for  the  reception  of  pregnant  wooMa, 
not  to  ^u  a  settlement  thereby,  s.  s. 

Provision  respecting  settlements  by  reason  of  birth  in  any  poor  house  or  house  of 
industry  belonging  to  united  parishes,  s.  5. 

Prisoners  for  debt  or  contempt  not  to  gain  settlements  while  in  custody,  s.  4. 

No  gatekeeper  or  person  residiuff  in  any  toll-house  to  gain  a  settlement  therefaj.  s.^- 

No  person  maintamed  in  any  raaritable  institution  to  gain  any  settlement  by  na- 
dence  therein,  s.  6. 

By  59  G.  3,  c.  12. 8. 11.  building  hiredy&c  taken  to  be  in  the  pariah,  Ac.  hiriiig,io 
questions  of  settlement. 

Sect,  V.  a.  Of 


The  authority  tf justices  of  peace.  Tift 

Sect.  V.  a.  (!K'settleinent  by  birth. 

Hie  ttftderaeiit  by  birth  mtj  be  prared  by  the  copy  of  the  pansb  n^pftet  dT  ohris- 
teningfy  and  by  Ideottfyiog  the  person.    B.  S.  C.  765. 

1.  Of  bastards* 

A  bartard  child  is  primAfade  settled  where  born.    Carlh.  45S. 

As  to  a  bastard  bom  in  a  place  hy  coUusiony  Tide  Sett,  ft  Rem.  66.    3  Salk.  66. 

As  to  a  bastard  bom  after  theorder  of  remoyai  i$  made  ont,  vide  i  Sess,  C.  53. 
Sett.  &  Rem.  66. 

As  to  a  bastard  bom  where  the  removal  of  the  mother  is  saspended.  vide  55  G.  S. 
€.101.  s.6» 

As  to  a  bastard  bora  in  removing,  vide  Sett  ft  Hem.  66. 

As  to  a  bastard'bora  after  the  removal,  which  b  reversed,  and  before  the  appeal, 
vide  Salk.  474.  ^*^ 

If  a  woman  pregnant  be  removed  by  an  order,  and  she  be  ddiVeted,  and  there  be  an 
appeal,  and  the  oraer  be  reversed,  the  child  must  he  sent  bach.    Sidk.  isi.  553. 

As  to  a  bastard  bom  in  a  state  of  vamncy,  ^de  st.  1 7  G.  3.  c.  5,  s.  25. 

As  to  a  bastard  bom  In  the  house  ch  correction,  vide  3  Bulst  556. 

In  prison,  vide  1  Sess.  Ca.  94. 

In  the  house  of  industry  of  an  incorporated  district,  vide  30  G.  9.  c  56. 

Bastard  bom  under  the  act  for  estamishine  fiiendly  sodedes,  vide  55  G.  5.  c*  54., 
which  is  not  repealed  by  55  G.  5.  c.  loi.    3  B.  ft  A.  149. 

As  to  a  bastard  bom  m  alying-4^  hospital,  vide  15  G.  5.  c.  83. 

2.  Haw  bastetds  are  affected  by  eertificates. 

Battard  bora  under  thrcertSficate  b  settled  where  bom.    Str.  186.  ^ 

A  bastard  doet  not  come  within  the  raeaniqg  of  the  word  familv  in  the  ewlifioale 

acts ;  and  themfatg  if  a  eet  lifitated  woman  be<delivepadof  a  hastavd  ch^d,  it  b  settled 

where  bora,  and  not  in  the  certificating  parish.    3  Sess.  Ce.  i  70.    Stc  i  168.   B.  &G. 

187. 

Aad  if  the  certificate  nndertakes  to  provide  for  a  womaa  and  ber  child,  the  heieg 
then  presnant  of  a  bastard,  the  child  b  settled  in  the  certificate  parish.  B.  S.C.  364, 

BaMaid  bora  under  a  certificate,  inclnding  the  •child  with  wwch  a  wemma  whom 
th^  state  to  be  unmarried  b  at  the  time  pregnant,  b  settled  ia-the  mother**  aarish. 
B.S.C.65a 


But  such  certificate  jAast  exnroMly  state  the  wobhib  to  be  tip§le{it  4eems) :  and 
qaaoreyif  it  wiU  CKtend  toa  chiid  bora  long  aftcrvnanb.    7  T.  R.  563. 

S.  Whether  removable  from  their  mother. 

Bastard  not  to  be  removed  whilst  a  nurse  child.    Fpl.  365.    3  Se^s.  Ca.  90. 
'  Except  when  deserted  bv  the  mother.    4  Burn.  308. 
It  shall  be  maintained  whibt  a  nurse  child  by  its  own  parish.  Dongl.  9.  n.    Cald.  6. 

4.  Settlement  by  birth  of  legitimate  children. 

The  place  of  Inrth  of  l^g^mate  children  b  prnnd  facie  the  phioe  of  settlement. 
6  T.  R.  655. 

Where  the  parent  b  a  vagrant,  vide  Carth.  455. 

Where  the  father  and  mother  are  both  dead.    Dah.  c  75.  p.  168. 

And  where  a  child  b  first  known  to  be,  that  pariah  must  provide  for  it  till  they  find 
another. 

Child  of  Irish  parents  without  settlement.    Vide  5  B.  ft  A.  410. 

Foundlings  mamtained  in  ho^itals.    Vide  15  G.  s.  c.  39. 

Sect.  VI.  Of  settlement  by  parentage;  andiier^in  of  emancipalioii. 

Settlement  of  legitimate  child  b  with  the  parents.    Fost  515.    Fol.  369. ;  though 
it  be  an  idioL    8  Bott,  1 7. 
The4ige  at  which  a  child  may  gain  a  settlement  distinct  from  the  parents,  b  seven 

yean  and  forty  days.    4  Bura,  815. 

How 


748  JUSTICES  OF  PEACE. 

How  fiv  children  shall  follow  the  father's  setllcmeot^  where  the  &lhcr  wmmoM 
in  one  place,  and  the  child  bom  in  another.    Vide  1  Sess.  C  18. 

Where  the  ikther  gained  a  settlement  after  the  child*s  birth.  VidesSeikCa.lOi. 
8tr.  58a  Ld.  Rd.  1389. 

A  child  mav  be  removed  with  the  &ther  to  his  settlement,  thoug|ii  it  ha?e  neru 
been  there  before.    8  Sess.  C.  150. 

If  a  child  be  bom  in  a  parish  in  which  the  firther  has  a  scttlementr  and  the  &tixr 
after  gain  a  settlement  in  another  pariih,  that  last  parish  is  the  settlement  of  thechikL 
Salk.  588.    3  Salk.  ^58. 

Remo?in£  nurse  children  to  die  settlement  of  their  parents;  the  order  b  good, 
diough  it  takes  no  notice  of  the  death,  nor  adjudges  the  place  to  which  they  are  re- 
moved.   1  T.  R.  164. 

Ptoof  of  the  father's  settlement  u  suflfident  to  establish  the  settlement  of  die  soo,  if 
nothing  appear  to  the  contrary.    6  T.  R.  56. 

Father  attaint,  ^de  6  T.  R.  116. 
,  Discharged  by  order  under  the  sign  manual    Vide  15  East,  463. 

The  chUd  bora  after  the  fathei^s  death.    19  Vin.  389. 

The  children  shall  have  the  father's  settlement  derived  from  their  grandmother,  is 
preference  to  that  of  their  mother.    B.  S.  C.  48S. 

Father  having  no  known  settlement  and  mn  away,  the  child  shall  be  settled  with 
the  mother.    FolS58. 

8o,  where  the  father  was  an  Irishman;  having  no  settlemen.t    Fol.  251. 

So,  where  the  fiither  was  a  foreigner.    2  Sess.  C.  1 13.    B.  S.  C.  367. 

Father  dead,  and  the  mother  a  widow,  the  children  will  follow  her  settlement  m> 
quired  after  his  death.    Fol.  254.    Ld.  Rd.  1 473.    B.  S.  C.  49. 64. 

Intermarrying  with  a  second  husband  will  not  change  the  settlement  of  the  cbiU- 
ren  by  the  first  marriage.   Cartfi.  449.    Salk.  482.    B.  S.  C.  2. 

A  son  u  emancipetod  from  the  lather  by  the  lather's  separadng  (rom  the  8oa(lif 
removing  toanother parish)^  and  the  son  remaintpg  behind  and  marrying ;  aod  thesoo's 
settlement- will  be  in  the  parish  where  he  and  his  fiitfaer  last  lived  tegmer,  while  the 
iiuher  gained  a  settlement  there.    Str.  438. 

A  son  at  nineteen  leaving  his  father  and  going  into  anodier  parish,  and  murpas,* 
emancipated,  and  hischildron  can  derive  no  settlement  ftom  thor  grandfirthttr.  8  Sol 
C.  129.    Str.  831.  , 

Marriage  and  separation  from  the  father  amounts  to  emancipation,    fi.  S.  C.  sra 
•  MaiT^k^.and  reparation.    >5de  5  T.  R.  583.    2Bott,619. 

Marriage  and  no  separation ;  marria^  by  the  son  is  of  itself  an  emsnd|Mitionf  ^ 
thdbgfa  h&  continue  io  reside  with  his  lathers  family.    1  East,  5i€. 

If  were  be  no  marriage,  the  son's  carrying  on  the  business  (or  jumself  will  not  ceo- 
ttitute  an  emancipation,  if  he  live  with  his  fother's  widow  as  part  of  ber  ha&l 
2  East,  276. 

A  son  enlisting  for  a  soldier,  and  being  absent  for  four  years,  and  then  returaiog  to 
his  lather,  is  emancipated,    fi.  S.  C.  658.    1  Blk.  669. 

Where  the  son  enlistt  as  a  soldier,  and  thereby  puts  bimself  under  the  cooifol  a 
others,  it  is  an  emancipation.    5  T.  R.  670. 

The  being  in  the  militia  and  serring  in  it,  u  not  of  itself  an  emancipatioD.  8  T.  R- 
479.  .    . 

'  Neither  is  the  bemg  under  the  control  of  another  person  an  emaadpatioit 
Ibid. 

A  son,  nineteen  years  of  age,  treating  his  father's  house  as  his  home,  and  k*.^ 
dering  it,  is  not  emancipated,  though  he  goes  about  the  country  wotidng  for  im^ 
Bk  S.  U.  906*  ■  . 

Residence  of  a  child,  by  his  Other's  directioi^  at  a  friend's  house  lor  mpport,  tM 
child  visiting  his  father's  house  occasionally  ns.his.bomei  is  not  an  emandpatNB' 
Cald.284.    Yide2T.  R.  114. 

Child  bound  apprentice  by  a  void  indenture^  and  gaining  no  settlement  thereby,  ■ 
not  emancipated.  3  T.  R.S53. 

••  A  cbiTdift  not  emancipated  till  he  has  gained  a  lettlement  in  his  own  ri^t,  or  us 
contracted  a  relation  incompatible  with  that  of  a  component  part  of  his  nthtf^ 
mily,  and  a  person  at  the  ^e  of  j)ineteen>  (his  ftither  having  run  away),  hiriiigkwis^ 
for  four  years,  and  not  gaining  a  settlement  thereby,  is  not  emanopated.  ^  T-'*' 
355. 
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£inanci|Mitioiiy  by  a  child's  gaining  a  settlement  in  hia  own  right,  in  the  parish Jn 
which  he  was  previouihr  settled.   5  B.  &  A.  977.- 

Ason  tearing  his  Other's  family  at  «in«teen,  and  serring  a  year,  under  a  hiring  for  a 
year,  but  gaining  no  settleoient  thereby,  and^retuming  before  twent]M>ne,  is  not  enian* 
dpated.    4T.  R.  199. 

If  a  son  at  sixteen  hire  liimself  for  a  year,  and  serve  that  year,  he  neverdieless  cannot 
be  considered  as  baring  been  emancipated  from  tim  tery  moment  jof  the  hirinff. 
5T.R.478.  -^  ,  * 

Where  a  person,  being  twenty-one^  removes  from  her  father's  house,  and  goes  as 
servant  for  eight  weeks,  and  then  returns  to  and  continues  with  him,  it  is  an  emanci- 
pation.   6  T.  R.  247. 

A  widower  baring  a  daughter,  placed  her  at  eleven  years  of  age  with  an  unde,  by 
whom  she  was  wholly  maintuned  after  that  time,  and  with  whenn  she  continued  to 
reside  after  she  came  of  age,  doing  sendee  for  him,  but  without  -any  contract  of  hiring 
to  give^  her  a  settlement  ^f  her  own,  the  father  in  the  mean  tme  having  gone  out  to 
service.    Held,  that  on  coining  of  age  she  was  emandpited^    lO'East,  88. 

Son  xnA  bound  apprentice  to  a  certificated  person  lor  four  years,  and  after  senriiv 
for  the  time,  returned  at  the  age  of  nineteen  to  his  &tfaer.  Held  not  emandpated. 
11  East,  578. 

The  son  of  a  certificated  person,  who  was  not  named  in  the  certificate,  upon  the 
death  of  his  father,  was  bound  apprentice  in  the  certificating  parish,  where  he  served 
under  the  indentures  for  some  years,  and  then  with  his  master's  consent  served  the 
•  remainder  of  his  time  till  twenty-one  with  a  person  in  the  certified  parish  where  his 
mother  and  family  resided  under  the  certificate,  and  afterwards  he  hired  himself  to 
the^same  person  for  a  year,  and  served  that  and  three  successive  years  in  the  certified 
parish.    Held,  Aat  he  gained  a  settlement  by  such  hiring  and  serrice.  S  M.&  S.4 17. 

Sect.  VIL  Settlement  by  marriage.     • 

Wife  shall  follow  the  husband's  settlement,  though  she  never  reside  with  him. 
4Bum,  S36. 

Wife  can  gain  no  settlement  separate  from  her  husband,    s  Bott,  75. 

Husband  dead  and  his  pbu:e  of  settlement  not  known,  the  wife's  maiden  settlement 
remains.    4  Burn,  236. 

Where  the  woman  marries  a  foreigner.    Vide  1  Sess.  Ca.  97. 

Husband's  settlement  unknown  and  he  dead.  Vide  Str.  683.  Sett.  &  Rem.  89. 
1  Sess.Ca.  60.. 

Htisband  tiring,  but  having  no  known  settlement  in  England.  Vide  Pol.  249. 
Sett.  &  Rem.  97. 

The  vnCd  maybe  removed  to  her  maiden  settlement  if  the  husband's  he  not.  known. 
Fol.  852. 

Husband  absent  and  living.    Vide  B.  S.  C.  367. 

On  removal  ofawifeit  is  sufficient,  in  the  first  instance,  to  prove  her  maiden  settle- 
ment.   Cald.  59.  371.  236.     13  East,  31 1 .         « 

Sect.  VIII.  Evidence  relating  to  the  two  preccding^sections. — 

I.  Birth. 

The, parents  may  prove  the  time  of  birth ;  and  afler  thdr  death,  thdr  declarations 
made  in  their  lifetime  are  evidence  of  that  fact.  But  the  raster  is  only  eridence  of 
the  christenings ;  and  turn  coruiat  thence,  when  the  child  was  bom. 

Hearsay  declaration  of  the  father  as  to  the  place  of  his  son's  birth,  is  not  evidence. 
8  East,  539. 

2.  Legitimaqr. 

The  parentt  may  be  examined  as  to  the  legitimacy  of  their  children.  2  Cowp.  59 1  • 
6  T.  R.  330. 

3.  Bastardy. 

Eridence  of  bastardy  afker  the  mother^s  death  by  the  fiither,  who  contradicted  his 
own  assertions  made  during  the  mother's  life  that  he  had  been  married.    B.SIC.25. 

Parents  may  prove  that  they  were  never  married.    6  T.  R.  330. 

Piurents  bemg  married  may  prove  the  time  of  birth.    Cowp.  591. 

The  wife  may  prove  the  fact  of  connection  with  the  person  she  charges  at  the  father 
of  ^  child.   .8  East,  193. 

But  not  the  non-access  of  the  husband,    ll  East,  152. 

4.  Marriage. 
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4.  Marriage. 

An  order  of  removal  removing  a  woman  as  the  wife  of  J.  S.  to  the  parish  of  1L,iih! 
unappealedf^nst,  is  conclusive  of  the  fact  of  marriage  upon  thatpansh.  7£ait,77:. 

llie  statutes  relating  to  this  head  are»  13  &  14  C.  8.  CIS.  Ij.9.cl7.  5&4W. 
&M.C.11.  S5G.3.C.101.  8&9W.3.C.30.  9&10W.3.C.11  12AniLft.l. 
C.  18.     35  G.  5.  C  54.     5S  G.  3.  C.  79. 

1.   Who  may  or  may  not  acquire  a  settlement  by  hiring  and 

service. 

A  wkkwer  is  miAin  the  word  nnauvried.    3  Batt»  177. 

Ifa  oMnedmaB  hire  himself,  subpeet  to  approbad^an^  and  hk  wife  die  bdbietfce 
agreement  is  complete,  and  then  the  agreement  be  completed,  a  seftlcmct  wiD  be 
gained  bj  service  under  it.    fi.S.C.  453. 

The  time  to  be  attended  to  Jt4lie  time  when  the  contract  is  made.  MiRtii^betTCB 
the  fairiqg  and  entering  into  the  sendee  will  not  defeat  the  scttlemeat^  if  tlm  be  do 
fenut..    3  T.  R.  3sa.  385. 

Butamarriage  taking  place  intermediately  bv  fraud  defeaU  the  settlement  5T.&S8t 

A  n^arriage  during  the  senrioe  does  not  defeat  the  aettl^maDL    Salk.  587. 

A  settlement  cannot  be  continued  hiring,  if  at  the  aeeond  hiring  die  senaat  vae 
married.    Cald.  54. 

And  a  service  continuing  for  eighteen  months  shall  be  considered  a»  faanagcfla- 
menced«firesh  at  the  end  of  the  fint  twelve  months.    Ihid. 

An  emancipated  child  is  not  within  the  meaning  of  child  or  children  in  3  W.&u 
S.7.    FoLiai.    10  East,  88, 

But  a  child  whose  emancipation  is  onljr  inchoate  b  within  the  act.    5  T.  R.  4'$, 

A  deserter  can  gain  no  settlement  by  faviag  and  service  whikshe  b  such.  9Esit,so« 

A  private  soldier,  mth  the  consent  of  his  officer,  eatared  into  a  contrset  of  hirq{ 
and  service  conditionally  for  a  year,  if  so  long  allowed  to  be  absent,  and  served  A 
year.    Hdd,  not  to  gain  a  4ettlement,  as  not  being  #iii^'«m.    3M.&S.SS9. 

2.  Of  the  contract  of  hiring,  as  to  the  parties. 

A  daughter  who  is  emancipated  may  be  hired  asn  yeaaJy  servant  ky  her  ftdxr- 
KoL  148..  sT.  R.57. 

The  master  need  not  have  a  settlement  of  his  own.    Fol.  14a. 

The  master  need  not  live  in  the  parish  whem:the* servant  serves.    9  Bolt,  S74 

An  infent  may  hire  himself.    8  nott,  195. 

Parish;pauper,  hired  out  by  .parish  aflkenycannol  by  such  hiitpg,  and  strvioeia^ 
it,  gain  a  setUemenL    7  East,  373. 

Compulsoiy  hiring,  and  service  under  at,  gains  no  settlement.    9  EasW  ^l  I* 
'     Poor  boy  of  rixteen  hires  himself,  the  overseers  of  his  parish  aftcarmrdsfsaAhic 
with  clothes.    Held  that  he  acted  tuojure,  and  gained  a  settlement.    15  Eftit,  55t 

There  must  be  a  contract    S  Bott,  1 83. 

Where  it  appears  that  there  was  no  contract,  no  hiring -wiU  be.poesuBieil,  sod  sc 
settlement  can  be  gained ;  but  where  a  contract  appears,  it  will  be  presumed  to  l»t 
been  regular,  till  the  contrary  appears.    B.  S.  C.  491.    Vide  7  Eas^  373. 

Ifa  person  have  lived  with  another  as  ostler  for  two  years,  and  have  been  seca  inB^ 
niat  service  there,  a  yearly  hiring  will  be  presumed.    Cald.  141. 

If  it  be  proved  that. a  person  was  seen  and  known  to  be  in  the  service  of  snoChff»  a 
servant  in  husbandry,  for  a  year,  a  yearly  hiring  will  be  presumed.    5  T.R.  5^. 

Also,  if  a  person  remain  m  service  Biter  the  expiration  of  the  first  year,  s  ytdj 
hiring  may  be  presumed,  commencing  with  the  second  year.    5  T.  R.  668. 

Female  natural  child,  hired  by  the  wife  of  its  reputed  fether.    Vide  i  B.  &  A«  i*^ 

A  hiring  for  a  year  may  be  presumed  from  a  service  for  four  years.    15  Eiit,  ^^ 

Hiring  by  indenture,  not  executed  by  the  roaster.    Vide  8  B.  &  A.  375. 

Ifa  person  be  only  hn*ed  for  less  than  a  year,  and  serve  for  three  years^  a  coatnet 
for  a  year  may  be  inferred.    5  T.  R.  447« 

The  yearly  hiring  to  be  by  one  entire  contract   Salk.  535.    Fol.  134. 

Though  the  local  custom  be  otherwise.    B.  6.  C.  674. 

Where  there  is  a  general  hirk^,  and  no  time  mentioned,it  implies  hiring  Ibr  ajcif- 
&  8.  C.  899. 

Tellina  a  person  to  fo  into  another's  place,  that  other  having  bean  a  yearly  tff^* 
is  grouna  to  imply  a  huring  for  a  year.    B.  6.C.  508.  ^^ 
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WlMfeA(taffi^nuiiwd6ofwa|o  orof  dmte^ftwItlMatmeetsfotfBflrytldriiig 
ii  presumed.    BiddiDg  one  to  go  into  a  yard,  and  look  afttftbe  hones*    B.S.C. 
759. 
Hiring  to  be  a  cbaise-driTer.    Ibid. 

Where  one  hires  bimBelf  to  another,  and  there  is  tm  slip«litioii«as  to  thue^  but  only 
as  to  meaty  &c.  and  he  serves  for  three  years,  a  hiring  for  a  year  will  be  implied.  B. 
S.  C.  89S. 

Where  the  pauper  agrees  to  go  and  live  with  one  for  a  particular  purpose^  «nd  is  to 
reonv«  dechesy  Soc^  bat  oo  time  is  mentiomd,  and  she  remains  tiro  years  and  a  half^ 
goinff  away  in  the  middle  of  a  year,  yearly  hiring  is  presumed.    5  T.  K^  506. 
Hiriagr  "  to  come  and  live  and  take  cane  of  a  chiuL"   Ibid. 
Hiring  for  eleven  months,  and  then  on  an  end,  gains  a  settlement^  thp  latter  bang 
an  indemite  hiring.    9  T.  R.  76, 
Hiring,  for  fiftjr-two  weeks,  not  a  hiring  for  a  ^ear.    4  Chetw.  Bom^  279. 
An  indefinite  mring  is  to  be  connderedTas  a  hiring  for  a  year.    9  BoCt,  209. 
If  an  emancipated  penon  ^  to  her  father  for  a  year  '*  to  do  the  offices  of  a  servant,** 
it  is  a  good  hiring,  altnough  it  is  agreed  that  she  may  earn  what  she  can  by  her  own  la- 
bour besides.    9T.R.37. 

The  coatnict  may  be,  for  the  servant  to  wocklbr  hifoself,  pmvided  he  bebottod  to  do 
all  his  master's  work.    Ibid, 

ITa  person  go  to  live  with  a  relation,  as  such,  and  not  under  any  hiring,  and  after- 
waHstolive  with  him  as  before,  this  IB  iK>hMiig  for  a  j'ear,    6T.R.  757. 
Assistant  to  a  waiter  at  an  inn,  >»ithout  agreement  with  the  master.    5  T.  R.  449. 
A  person's  i^reeing  to  live  wUh  his  stepi&ther,  to  work  with  him,  and  to  be  paid 
at  a  certain  rate  for  what  he  should  de^  is  not  a  general  hiring  for  a  year.    B.  S.  C 
519. 

Hiring  for  a  year,  to  tfin  yanaal  so  mueh  per  stoiW)  wiH  gain  a  settlement.  Str 
1159. 

A  hiring  **  for  a  year,  to  makesorews  at  so  nmdi  per  grossi  good  earn,  good  hire," 
will  paiA  a  aettlement.   Doug^.  399. 
Hiring  to  make  a  certain  quantity  of  bricks,  no  settlement.    1  B.  &  A  995. 
If  one  beelubbed  forthree  years,  to  be  tantht  a  tnul^  and  contract  to  any  work  he 
may  set  about,  it  is  a  good  yearly  hiring.    5  T.  R.  199. 

So,  tf  therehe  a  stipulation  in  the  contract,  to  deduct  waces  for  Uhiess,  See.  and  an 
agreement  to  do  any  other  work  he  aqght  be  set  about.    1  jEast»  999. 

Aher  hiring  himself  for  a  year  to  a  brickmaker,  the  paaper  enta^  into  a  written 
contract,  (anstetamed  and  without  seals),  to  serve  hb  master  for  three  yearv,  to  learn 
to  make  bricks.  Held  to  be  a  new  hiring  in  the  relation  of  master  and  servant  14  East, 
541. 

A  verbal  contract  by  the  father  that  his  son  shotdd  work  with  another  as  a  #aBe 
knitter  for  two  j^ears,  and  to  have-  iHiat  he  earned,  and  to  allow  the  master  9f .  per 
week  for  instruction,  and  the  use  of  a  frame  and  standing ;  held  to  be  a  contract  of 
hiring  and  service^  and  not  of  apprenticeship^  and  that  the  son's  having  served  under 
it  is  evidence  that  he  had  adopted  such  contract.    1  M.  &  S.  970. 

Parol  contract — Master  to  receive  uoncgr  for  teaching  pauper  to  make  stockings. 
1  B«  ft  -A  115« 

Hiring  fh>m  WMtsuntide  to  Whitsuntide  gains  a  settlement,  though  there  be  less 
than  565  days  in  that  period.    B.  S.  C.  669. 

So,  although  the  service  be  ended  before  the  following  Whitsunday,  but  having  con- 
tinued for  more  than  965  days.    7  T.R.  564 

Hiring  two  days  after  Bfichaelinas  till  the  following  Michaelmas,  gains  no  settle- 
ment   Sir.  149. 

Hiring  at  a  statute  foir,  if  not  for  less  thaaa  year,  gains  no  settlement,  althooj^  such 
a  hiring  be  customary.    DougL  499.    ^de  10  East,  576. 

Hiring  the  day  after  BficbMhnasKlay,  to  the  Michaehnat-day  foUowiBg,  gains  a  set- 
tlement   B.S.  C.  719. 
A  hiring  on  October  1 1th  till  Michaelmas  following,  is  a  hiring  for  a  year.  Cald.  19. 
If  one  be  hired  the  day  after  Martinnias*day,  till  toe  Martinma»-day  following^  till 
is  conclusive,  and  it  is  a  hirine  for  a  year,    l  T.  R.  490. 

Hirinff  three  days  after  Michaelmas  till  the  MlchaehnasfcrflowingyWillodn  no  settle- 
ment, uthouj^  there  be  a  serrice  for  565  days,  (being  leap  year).    9  T.  r7950.   ' 

Hiring  three  days  after  Bfichaelmas,  till  the  Bfichadmas  foUoiring,  gains  no  settle- 
ment   1  T.  K.  694. 
Although  such  contracts  are  stated  to  be  fraudulent.    Ibid. 

A  pauper 
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A  pnper  BMy  be  hired  for  less  than  syearytoprefent  hk  giUqgfti 
Mioh  a  hiriqg  it  not  neceHarilj  fraudulent.    Ibid* 

ffiring  m  eleren  montlis  gains  no  aettlenienty  although  it  waftto  liaaUil  hrtt 
porpoaeofaToicfing  gaining  a  settlement.    Ibid. 

Bat  a  luring  for  eleren  nwnths,  and  to  give  one  month  over,  gains  a  KtdanL 
B.  S.  C.  435. 

Hiring  for  a  year,  with  liberty  to  be  absent  eleven  or  twelve  days  ihfiqKlMariag, 
gains  no  settlement.    B.  S.  C.  791. 

Hiring  for  a  year,  with  liberty  to  be  absent  during  the  harvest  month,  gaim  ao  «* 
tlement.    B.  8.  C.  459. 

But  hiring  for  a  year,  with  liberty  to  be  absent  a  month  in  the  militii,  if  rap 
site,  guns  a  settlement.    B.  S.  C.  755. 

So,  where  one  hires  himself  for  a  vear  at  so  much  per  week,  and  mtbcs  to  tent 
a  month  at  the  end  of  the  year,  since  he  should  be  abMot  in  the  militia  for  a  iBODthof 
the  year,  a  settlement  may  be  ndned.    Dougl.  591. 

A  stipulation  by  an  East  India  pensioner  to  have  two  days  in  eadi  half  yor  io  p 
and  reoeive  his  pay,  defeau  his  settlement.    1  East,  599. 

Ifiring  for  a  year  at  I5t.  6d.  per  week,  and  to  be  at  liberty  to  be  absent  dam%  the 
sheep-shearing  season,  but  to  find  a  fit  man  at  his  own  expence,  to  do  hb  woii4»riif 
his  absence,  but  his  own  wages  to  go  on  during  the  whole  time,  will  not  gun  a  settle* 
ment.   1  M.  &  &  689. 

Hiring  for  a  year,  to  go  away  a  month  at  harvest,  and  to  make  up  the  time  after 
Michaelmas.  9  B.  &  A.  590.    Vide  5  B.  ft  A.  107. 

Where  the  hiring  is  to  serve  three  years,  to  work  twelve  hours  a  day,  aadif  awe 
to  have  a  certain  sum  per  hpur.   B.  S.  C.  509, 

Hiring  to  work  for  tmee  years,  eleven  hours  a  day,  the  rest  of  lus  time^andSuDdifi 
to.  be  his  own,  is  not  a  yearly  hiring  to  give  a  aettkment    B.  S.  C  458. 

A  hiring  for  seven  years,  to  serve  from  six  in  the  morning  to  seven  in  die  eveDiagoT 
each  day,  except  on  Sundays,  will  not  gain  a  settlement.    4  T.  R.  919. 

Hiring  for  five  years  to  work  twelve  hours  each  day,  will  not  gain  a  lettknMai. 
5  T.  R.  91. 

A  hhing  to  aerve  five  yeara  aa  a  shearman,  and  to  work  aheamnn's  boon  calf,  vi 
notjnin  a  settlement.    0.  S.  C.  694. 

Where  the  exception  is  part  of  the  eontract,  no  settlement  can  be  gained;  it  is  ollK^ 
wise  where  the  contract  is  absolute,  and  die  exceptions  only  implied.    B.  8.  C  €71. 
^  -   Hiring  to  woHk  as  a  bleacher.    loBatt,  489. 

Mercfaant*s  cleric  hired  for  a  year,  and  senring  only  during  the  nsoal  boon  of  baa- 
ness.    1  B.  ft  A  599. 

Contract  for  wages  at  €s,  a  week,  summer  and  winter,  not  a  hhing  for  year,  bot  1 
weekly  hiring.    B.  S.  C.  653. 

A  hiring  at  so  much  per  week  is  not  a  g^eral  birii|g<  9  T.  R*  455.  Vhkit*^ 
699.  . 

But  if  there  be  any  thin^  in  the  contract  to  ahew  that  the  hiring  was  intended  to  be 
for  a  vear,  there  a  reservation  of  weekly  wi^es  will  not  control  that  hirioK.  Ibid. 

Where  nothing  is  said  as  to. term  of  service,  bnt  that  the  servant  shall  nave  vecklr 
pay,  it  is  only  a  weekly  hiring.    5  East,  589. 

A  fairing  at  so  much'  a  wedc,  for  aa  long  time  as  the  master  and  servant  could  asrte, 
is  only  a  weekly  hiring,  under  which  no  settlement  can  be  gained.    19  Etst^  551. 

A  servant  in  husbandry  hired  to  serve  for^e  weekly  wages  of  4«.,  botfd,  vaibiogi 
and  lodging,  except  in  the  harvest  month,  when  his  wages  were  to  be  iacreasefi  to 
lOf.  ed,  per  week,  and  then  again  reduced  to  4«.,  does  not  gun  a  aettlenenl,  fortbit 
is  only  a  weekly  hiring.    5  M.  &  S.  945. 

Weekly  wages,  and  two  guineas  for  the  harvest.    4  M.  ft  S.  515. 

A  hiring  to  work  at  5«.  6d.  per  week,  and  condition  for  a  week's  notice,  does  ^ 
gun  a  setdement.    9  East,  493. 

A  hiring  by  the  month  at  a  month's  wages,  or  a  month's  warning  will  sot  be  1 
yearly  hiring.    B.  S.  C.  819.  ^     ^      . 

Hiring  at  5a.  per  week  the  year  round,  and  liberty  to  quit  on  a  fortoigfat's  11000^ 
.  guns  a  setdement.    4  T.  R.  945. 

The  power  of  giving  nodce  makes  no  diflb'enoe.    Ibid.  ^       , 

Hiring  at  to  much  per  week,  and  liberty  to  part  on  a  month's  notice,  iaa  gca0» 
hiring.    5T.R.  205.  ^ 
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Weekly  wages  and  month's  notice.    5  M.  &  S.  114. 

Hiring  for  a  year  at  4/.  wages,  payable  quarterly,  with  liberty  to  part  on  a  month's 
notice  at  the  end  of  any  quarter,  is  a  yearly  hiring.    B.  S.  C.  203. 

A  hiring  at  Si.  p9r  year  wages,  with  liberty  to  [>art  at  a  month's  wages  or  warning 
b  a  yearly  hiring.    B.  S.  C.  19.    Vide  2  Bott,  191.  . 

Hiring  conditional  as  to  liking,  if  the  service  continue  a  good  hiring  for  a  year, 
JB.  S«  C*  1. 

I£riqg  for  «  year,  part  of  which  was  thien  past,  gains  no  settlement.    B.  S.  C.  304 . 

Retrospective  hiring  not  sufficient.    4  T.  R.  257. 

3.  Of  the  performance. 

Hiring  for  a  year  and  service  for  a  year,  but  not  under  the  same  hiring.    Fol.  135. 
A  settlement  may  be  gained  by  a  service  under  a  hiring  for  half  a  year,  and  a  seeond 
hiring  for  a  whole  year.    Ld.  Rd.  426. 

So,  where  there  is  a  hiring  from  three  weeks  after  Michaelmas  to  Michaelmas,  and 

then  a  hiring  for  a  year,and  service  for  eleven  months  after  second  hiring,  i  Sess.Ca.87« 

So^  where  there  is  a  hiring  and  service  from  Christmas  to  Michaelmas,  and  then 

a  hiring  for  a  year,  and  a  service  till  Midsummer  under  the  setond  hiring.  2  Sess. 

Ca.  119. 

So,  where  there  is  a  hiring  and  service  from  Christmas  to  Whitsuntide,  and  then 
a  hiring  for  a  year,  and  service  till  the  beginuing  of  the  March  after  the  Christmas. 
B.  S.  C*  545. 

So,  a  hiring  and  service  for  less  than  a  year,  and  then  a  hiring  for  a  year,  but  only 
ten  dtavs.  service  will  gain  a  settlement.    5  T.  R.  98.    - 

A  hiring  and  service  for  a  year  at  IBs.  w^es,  and  then  hiring  for  another  year  at 
S5«.  wages,  and  service  for  part  of  the  latter  year,  is  a  continuance  of  the  same  service 
at  higher  wages,  and  the  settlement  is  in  the  parish  where  the  service  concluded.' 
Douj^l.  309.  • 

Hiring  for  the  year  with  a  continued  service  under  a  renewed  engagement  for 
another  rear.    15  East,  347. 

A  weekly  hiring  may  not  be  connected  with  a  yearlv  hiring,  if  the  service  under 
the  weekly  hiring  be  not  similar  in  kind  to  that  under  tne  yearly  hiring.    B.  S.C.  280. 
But  if  similar  in  kind,  they  may  be  connected.    Cald.  179. 
But  now  there  is  no  distinction  to  be  made  between  services  similar  and  dissimilar^ 
1  East,  656.    *  • 

First  service  under  contract  entered  into  while  th^  party  ui^der  indenture  of  appren- 
ticeship.   1  B.  &  A.  280. 

A  hiring  for  a  year,  and  a  service  continued  beyond  the  year  for  six  months,  without 
a  new  agreement,  gains  a  settlement  in  the  place  vrhere  the  service  was  performed  for 
the  last  forty  days.  '  Str.  1 240. 

If  the  hiring  be  finom  November  to  Michaelmas,  and  the  servant  continue  in  the 
service  till  the  second  day  after  Michaelmas  without  any  new  agreement,  and  on  that 
day  there  be  a  new  agreement  for  a  }ear  from  that  day,  the  two  services  mily  be 
coupled,  or  rather  the  two  services  may  be  coupled  by  the  means  of « the  service  upon 
the  intervening  day.     l  T.  R.  778. 

If  a  new  contract  be  entered  into  on  the  last  day  of  the  first  contract,  there  is  no 
di:»continiiance,  though  there  lie  an  hour's  interval  baween  the  termination  of  the  first 
service  and  the  beginning  of  the  second,  and  the  servant  leave  the  place  for  that  hour. 
B.S.C.  116. 
So  also  whatever  the  interval  may  be^  provided  it  be  part  of  a  day  only.  Cald.  4. 
Also  a  settlement  maj^  be  gained  by  a  service  under  two  hirines,  whereof  the  yearly 
hiring  preceded  that  which  was  for  less  than  a  year.  And  also  Uiere  may  be  an  inter- 
val between  the  two  services,  if  one  end  and  the  other  b^n  on  the  same  day,  and  the 
discontinuance  will  not  prevent  a  settlement,  even  though  the  servant  quit  during  that 
interval.    2  Bott,  264. 

A  service  under  a  hiring  for  fifty-one  weeks  may  be  coupled  with  a  service  under  a 
previous  hiring  for  a  year,  so  as  to  confer  a  settlement.  iB.&A.  319.  Vide 
£.  S.  C.  461. 

Hiring  first  for  a  year,  and  agreeing  in  the  middle  of  the  year  to  work  by  the  piece. 
2  Bott,  222. 

Servant  marrying  during  the  first  service,  cannot  gain  a  settlement  under  a  subse- 
quent hiring  for.  a  year.    Cald.  54. 

If  there  1^  a  service  for  less'  than  a  year,  and  then  the  servant  marry,  and  then  make 

unew  contract,  hecannotgainasettlementbyvirtueof  any  lerviceunderthulastcoatracti 

Voi..IV.  3C  also 
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also  if  during  the  service,  under  a  hiring  for  a  year,  there  be  a  seeoad  imaKotib' 
another  year,  to  commence  immediately  at  diflb^ent  wages,  and  for  a  diArait  mm  of 
service,  it  is  a  dissolution,  Imd  not  a  mere  variation  of  the  fiist  eontract.  5  T.R.€7i 

The  st^nrice  for  the  last  forty  days  must  be  performed  under  a  eootiact  of  hiriif 
entered  into  when  the  pauper  was  unmarried.    Ibid. 

If  the  master  let  his  farm,  and  the  lesee  enter,  and  Uie  servant  contimie  irith  )m 
for  the  remainder  of  his  year,  it  will  give  him  a  settlement.    1  Sess.  Ca.  181.    % 

So,  if  the  servant  continue  with  an  executor  for  the  remainder  of  a  year.  B.S.C 
179. 

If  a  servant  absent  himself  beyond  his  master's  leave,  and  his  master  recdfelm 
again,  it  is  no  interruption.    Set.  &  Rem.  1S9.    Sfr.  485.  Vide  S  B.  ft  A.  483. 

A  servant  who  absents  himself  for  a  reasonaUe  cause  at  the  end  of  his  icrricc^  nl 
against  his  master's  leave,  may  nevertheless  gain  a  settlement.    Ibid. 

If  a  servant  hired  for  a  year  from  Michaelmas,  do  not  come  into  his  service  tiD  tfase 
iflays  after  Michaelmas,  and  is  absent  at  differoDt  times  without  coasent,  but  hii  msMr 
receives  him  again,  it  is  a  dispensation.    B.  S.  C.  59S. 

If  a  yearly  servant  run  away  from  his  master,  and  be  absent  for  thirteoi  weda^nM^ 
then  his  master  apprehend  him,  and  give  him  leave  to  come  back,  deducdog  s  am  for 
the  time  of  absence,  it  is  a  dispennation.    4  T.  R.  804. 

If  a  servant  at  her  master's  instance,  go  from  his  family  on  account  of  iUaas  toAe 
hospital,  and  her  mistress  give  her  the  remainder  of  her  wages,  and  she  nenr  recnm, 
it  is  a  dispensation.    B.  S.  C.  494. 

Absence  at  the  end  of  the  service,  on  account  of  illness,  u  no  c&solutioo,  sltk(R(k 
the  master  deduct  a  sum  from  the  wages  on  that  account.    B.  S.  C  675. 

If  a  person  be  hired  for  a  year,  and  be  fMcyented  by  illness  from  enteringopon  kis 
aervice  at  the  time  agreed  upon,  and  upon  going  to  his  place,  his  master  robe  ton- 
eeive  him,  and  then  he  condnue  there,  asredng  to  take  what  he  should  be  sUoved, 
the  service  only  commences  at  the  second  agreement    Cald.  998. 

If  the  master  leave  his  home  accidentally  before  the  servant's  year  is  eaded,  sndp^ 
lier  the  whole  year's  wages  and  something  over,  and  the  servant  two  days  after  smbxi 
aervice,  is  still  a  dispensation.    Cald.  48. 

If  the  master  become  i  bankrupt,  and  the  messengers  take  possetnon  of  the  Ikw^ 
and  the  mistress  discharge  the  servant,  paying  the  wlK>le  year's  wi^^es,  it  is  a  difpeaa- 
tion.    9T.  R.6S7. 

If  on  account  of  a  difference  between  a  mistress  and  her  servant,  the  kma^ 
chaiige  the  latter,  and  pay  her  full  wages,  which  she  accepts,  it  b  a  dispensatioa.  sTJt 

If  the  master  quit  his  house,  and  tell  his  servants,  he  has  no  loiwer  any  occimb  v 
th«r  services,  and  pay  the  full  year's  wages,  it  is  dispensation.   8  T.  R.  256. 

If  a  master  turn  awav  his  servant  to  prevent  his  gaining  a  settlement,  it  is  s  (m 
and  the  settlement  wilf  not  be  defeated.    Str.  596.  , 

A  quitting  the  service  because  the  pauper  wished  to  be  settled  elsewhere,  it  fra»^' 
lent,  and  amounts  only  to  a  dispensation.    B.  S.  C.  86S. 

If  after  a  person  hired  for  a  year,  the  master  tell  him  he  shall  go  away  s  fbrtnip 
at  Michaelmas  because  of  his  settlement,  and  at  the  year's  end  pay  him  aycar^i  ^^ 
it  is  a  dispensation  and  not  a  dissolution.  2  T.  R.  376. 

Where  the  master  died  three  weeks  after  hiring  the  pauper  for  a  year,  the  Istw 
abiding  in  the  service  with  the  widow  and  sons  to  the  end  of  the  jrear,  gtfo^s  s^ 
ment  in  the  parish  where  she  served ;  and  it  is  no  less  an  abiding  m  the  cervice  w* 
year,  because  one  of  the  sons,  on  a  frivolous  pretence  that  the  servant  ^^[^''^ 
sand' OH  the  floor  than  he  deemed  necessary,  turned  her  out  of  doors  three  weoi  k- 
fore  the  end  of  the  year,  she  being  willing  and  ofiering  to  stay  to  the  end  of  ^^^ 
but  carrying  away  her  clothes  the  next  (hiy,  and  taking  what  the  son  insisted  «ss  w 
full  waaes  for  ihe  year  according  to  the  agreement,  though  she  demanded  a  Isipr  t<* 
as  her  full  wages.    12  East,  51.  . 

If  a  servant  on  the  last  day  of  his  year,  desire  his  master  to  dncbarge  biai  ditfK 
may  go  and  see  his  friends,  and  his  master  therefore  do  so,  dednctmg  sixpence  for  tw 
day,  it  is  a  dispensation.  B.  S.  C.  690. 

Hiring  from  Saturday,  master  dedred  pauper  to  go  into  service  before  M(W 

B.  S.  C.  682. 

,  If  the  master  give  the  servant  leave  to  go  thirteen  days  before  the  axpintMO  of  v 
year,  and  pay  him  his  full  wages,  it  b  a  dispensation.  B.  S.  C.  74a 

If  he  absent  himself  with  his  mistress's  leave,  for  the  last  five  wedn  of  his  npic^ 
and  at  the  end  thereof,  pay  her  the  whole  fUBn  ewmed  by  lum  during  the  tine,  its* 
ion.   B.  S.  C.  479.  jf 
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if  a  Tcailjr  senran^  witk  the  cQ!D8ent  of  hb  master,  procure  another  persoif  to  take  bit. 
place  ior  a  tiine,  paying  him  hiiiiself»aiid  receiTe  from  his  master  his  whole  year's  wages» 
It  is  a  dispensation.    Str.  1 238. 
^  Service  with  other  masters  by  the  first  master's  consent,  betaking  him  again,  is  ser- 
vice under  a  dispensation.    Str.  1807. 

Wliere  a  yearly  servant,  on  complmnt  of  master,  was  committed  to  the  house  of  cor- 
rection, and  after  nine  day's  confinement  was  discharged  on  the  master's  application, 
and  returned  to  his  service  and  served  out  the  vear.  Held  that  the  commitment  and 
imprisonment  did  not  operate  a  dissolution  of  the  contract.    2  M.  &  S.  JS9. 

A  servant,  eleven  weeks  before  the  endof  his  vear,  in  order  to  procure  a  discharge 
from  his  master,  engages  another  to  supply  his  place,  and  hires  himself  to  another  (or 
Hheremainder  of  year,  hdd  a  dissolution.    12  East,  488. 

If  a  master  insist  upon  turning  his  servant  away,  and  lay  down  hu  wages,  which  the 
servant  takes  up  and  then  goes  awav,  it  b  a  dissolution,  though  he  afterwards  return 
at  therequest  of  his  master,    i  T.  R.  101. 

If  a  servant  be  turned  out  of  doors  by  bis  master,  and  refuse  to  go  again  though  re- 
quested by  his  mother,  and  receive  his  wages  and  depart,  contrary  to  the  express  re- 
quest of  his  master,  it  is  a  dissolution  of  the  contract.    3  T.  R.  754. 

If  the  servant,  nine  days  before  the  year  out,  go  away  on  a  Sunday  morning  to  get 
another  place,  when  bis  year  should  be  up,  and  do  not  return  till  Tuesday  morning, 
when  the  master  tells  him  he  may  go  and  serve  the  master  he  has  worked  for  the  day^ 
before,  and  pay  him  his  wages  to  thatlime^  and  will  not  let  him  stay  out  theyear^  it  is  a 
dissolution.    4  T.  R.  loa 

Where  upon  ill  treatment  by  the  master  the  servant  requires  to  be  dismissed,  and 
the  master  pays  her  the  whole  yearns  wages,  and  tells  her  she  may  serve  the  remainder 
ofher  time,  and  she  refuses,  it  is  a  dissolution.    7  T.  R.  438.  Vide  2  East,  303. 

A  master  refusing  to  take  his  servant  back,  and  the  servant  taking  the  wages  and  of- 

ring  henelf  to  others,  it  is  a  dissolution.   4  East,  351. 

If  upon  being  taken  ill,  the  servant  sends  for  his  cloUies  and  money,  which  hia 
master  sends,  deducting  for  the  absence  during  illness,it  is  a  dissolution.  6  T.  R.  464. 

Servant  entered  a  new  service  12th  October,  having  left  her  old  one  the  preceding 
day;  wages  had  been  previously  agre«d  upon,  but  no  time  mentioned  for  commence- 
ment of  the  service.  She  continued  in  such  service  till  following  new  Michaelmas  day, 
when  she  received  the  wages  agreed  upon  and  quitted.  •  8  T.  R.  477. 

If  after  a  hirinc  for  a  vear,  a  servant  be  taken  ill,  and  receive  voluntarily  bis  whole 
year's  wages,  and  leave  his  service,  and  go  to  the  hospital  and  never  return,  it  is  a  dis- 
solution.  4  East,  356» 

Terms  mentioned,  but  no  absolute  agreement  till  a  week  after  Old  Michaelmas,  when 
the  servant  entered  upon  the  pUce  which  she  left,  after  giving  warning  on  the  following 
Old  Michaelmas  day,  held  a  dissolution  before  the  end  of  the  year.    7  East,  47 1 . 

Master  consents  to  servant's  leaving  his  service  two  days  before  the  end  of  his  year, 
and  nays  him  his  full  wages,  it  is  a  diuolution.   1 2  East,  550. 

Where,  upon  the  master's  insisting  upon  it,  the  servant  leaves  his  master'^  house,  and 
afterwards  asks  a  magistrate's  order  to  be  received  again,  or  paid  his  whole  wages,  and 
afterwards  enters  upon  another  service,  it  is  a  dissolution.   7  East,  539. 

If  a  servant,  three  weeks  before  his  year  is  out,  go  away  vrith  his  master's  consent, 
and  6«.  be  therefore  abated  from  his  wages,  it  is  a  dissolution  of  the  contract.  Set.  & 
Rem.  84. 

Discharge  by  a  justice.  Vide  2  Bott,  323.    Cald.  568. 

If  a  servant,  with  his  master's  leave,  go  away  from  his  service,  and  hisyeai;  expire 
during  his  absence,  he  thereby  loses  his  settlement,  though  the  whole  year's  wages  Ije 
paid..    Str.  1022.    B.  S.  C.  68. 

If  a  servant  part  from  his  master  with  his  own  consent,  and  take  the  money  for  the 
time  he  served,  it  is  a  dinolution.    Cald.  847. 

If,  at  the  servant'^  request,  his  master  eive  him  leave  to  go  to  another  service,  though- 
he  pay  him  the  full  wages,  it  is  nevertheless  a  dissolution.    6  T.  R.  185. 

If  after  six  months  service  the  servant,  on  being  paid  his  wages  for  the  time,  go  away 
for  a  fortnight,  held  a  dissolution,  though  he  afterwards  return  and  sUy  the  remainder 
of  the  year  vrithout  further  agreement.    B.  S.  C.  688. 

Discharge  of  a  fbmale  for  bastardy  operates  as  a  dissplution.  2  Bott,  299.  Vide 
2  Bott,  317.  319. 

If  a  servant  be  apprehended  on  a  charge  of  bastardy,  and  be  detained  for  some  days 
from  his  service,  he  cannot  gain  a  tettlemeni.   Cald.  129. 

Where  the  master  of  a  yearly  servant,  twenty-eight  days  before  the  end  of  the  year; 
gave  up  hb  busmess,  and  paid  off  and  disdiarged  the  servant  paying  him  his  full  wage?, 
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and  teUing  him  to  go  where  be  liked,  and  the  seryant  took  hb  wa«,  left  die  kone^ 
and  worked  with  another  person  with  the  matter's  knowledge,  qoriag  tkc  vntf- 
dght  days,  held  that  this  was  a  dissolution  of  the  contract.    3  M.  &  S.  SO. 

4.  Of  the  residence. 

Forty  days'  residence  necessanr  to  a  settlement.    Sess.  Ca.  3S7. 

Not  necessary  that  the  forty  days  be  all  together.    B.  S.  C.  ^45. 

The  residence  of  forty  days  must  be  wiUiin  the  compass  of  a  single  yeir.  1  M.ft  & 
S21. 

When  the  last  forty  day's  service  is  in  diflbrent  parishes^  the  settleoient  is  wiwre  the 
servant  lodges  the  last  night.   B.  S.  C.  825.  ^^e  Doug.  657. 

Service  with  the  same  master,  but  not  in  the  same  place  where  the  luiiogiras,  will 
gun  a  settlement  in  the  last  place.   Fol.  188.  Vide  Cald.  288.'990. 

If  a  yearly  servant  serve  fort^  days  in  A.»  then  go  with  his  master's  leave  to  &  lu 
lather's  pansh,  and  there  remain  above  forty  davs,  then  go  to  another  pvisfa  to  woit 
for  his  master,  and  then  for  the  last  three  days  sleep  in  B.»  his  ftdwi'i  perish,  be  jflv 
a  settlement  in  B.    5T.  R.887. 

The  settlement  will  be  at  the  place  of  the  last  forty  days  service^  thooghtbe  oiMer 
have  no  settlement  there.  Str.  794^ 

The  service  may  be  in  a  parish  where  the  Blaster  never  lives,  and  so  t  se^YeexBt 
gained.    Str.  528. 

A  servant  will  gain  a  settlement  bj  service  to  his  master,  though  such  nssterbei 
visitor,  only,  and  a  servant  may  be  said  to  be  hirisd  in  every  parish  into  which  hb  ma- 
ter may  go.    Set.  &  Rem.  159.    Str.  594.    B.  S.  C.  422. '  Fol.  195. 

So  a  person,  who  is  hired  as  groom  to  some  running  horses,  and  goes  fron  phceto 
place  to  take  care  of  them,  will  gain  a  settlement  bf  roidenee  at  the  hut  piece,  ihoifk 
nis  master  had  neither  house  nor  estate  there.    B.  S:  C.  732. 

Residence  of  more,  than  forty  dap  at  Scarborough,  with  niafler,  who  leotthse 
•lerely  for  the  season,  held  not  to  give  a  settlement    2  Bott,  280. 

A  hiring  maj  be  in  an  eztraparochial  place,  and  a  settlement  may  be  gamed  bit 
service  under  it,  in  a  parish  or  township,  and  if  the  maater  and  servant  be  atavittr' 
ingplace  during  the  last  forty  days,  a  settlement  will  be  gained  thte.   9  Bott,  fi9. 

Residence  of  a  yearly  servant  with  his  master  at  a  seMathing  place  lor  fertf  ^ 
will  confer  a  settlement.    B.  S.  C.  774. 

The  servant  need  not  lodse  at  his  master's  house.    2  Sess.  Ca.  114.* 

Where  a  person  during  his  service  midnries»  and  then  lodges  with  bis  wife  fcroit 
last  forty  days  in  another  parish  than  that  where  his  service  is  jperfonaed,  ^^^ewUN* 
less  eains  a  settlement  in  the  rarish  where  he  lodges.  And  this  thot^  the  nsittf  ^ 
not  know  where  he  lodged.   Cald.  51. 

Yearly  servant  held  settled  in  the  parish  where  he  had  lived  with  and  lemd  » 
master  tor  ten  months,  and  not  in  tne  parish  to  which  he  had  been  sent  ai  a  iooi^ 
and  where  he  had  lived  for  the  last  tWo  months  of  his  year's  contract   5T.  11657.  - 

As  to  the  place  of  rest    Vide  5  B.  &  A.  374. 

Sect  IX.  Settlement  of  apprenticeship. 

The  statutes  are  the  following:  43  Bliz.  c  2.  9  ft  10  W.  3.'c.  11.  51  G.5.c.8<^ 
54  Cr.  5.  C.  107. 

The  Stat  51  G.  3.  c.  80.  extends  to  parishes  where  there  are  three  dficcnoDiT,  ok 
of  whom  acts  as  churchwarden  as  yrell  as  overseer.    2  B.  ft  A.  20a 

1 .  By  what  instrument  the  binding  must  be^ 

Binding  must  formerly  have  been  bv  indenture,  parol  binding  insuffidflot.  ^^ 
But  by  31  G.  2.  c.  1 1 .  person  bound  apprentice  by  deed,  ftc.  thoiu^  not  inkoHOt 
being  first  duly  stamped,  is  entitled  to  a  settlement  where  apprendceoT 
The  agreement  must  be  by  deed.    4  T.  R.  769. 

2.  Who  may  be  parties. 

An  infant  may  bind  himself.    FoL  154.    Andr.  373* 
'  An  infant  of  eight  years  may  be  bound.     1  Bott»  618.  .. 

And  the  master  may  also  be  an  infant    4  T.  R.  1 96. 
The  master's  condition  is  immaterial.    B.  8.  C.  728.  . 

SOtthe  master  may  have  no  right  to  take  an  anpreptice.    4  Bum,  379*       ^. 
4nd  the  apprentice  will  jgain  a  settlement  in  the  parish  where  he  serves  aUMP 

th^  master  have  no  settlement  there.    2  SalL  533.  ^     ^ 
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'^  A  pcnon  who  it  bound  apprentice  by  the  act  of  two  other  parties  without  hii  own 
intenrention,  can  gain  no  tdnlenient  by  a  service  under  such  a  binding,  l  Bott,  587. 
Saft.  479. 

The  apprentice  must  be  a  party,  thouch  an  in&nt    8  East,  25. 

An  indenture  of  apprenticeship  is  void,  if  the  pauper  (thou^  an  adult  and  assenting 
to  the  contract)  do  not  become  a  party  to  the  deed.    9  East,  295. , 

3.  Of  the  execution  of  the  deed  of  apprenticeship. 
If  the  apprentice  be  bound,  the  indenture  is  good,  though  the  master  do  not  execute 

it     2  Bott,  567. 571. 

And  a  parish  apprentice's  indenture  is  not  void  for  want  of  signing  by  the  appren* 
tice.    2  T.  R.  726.    1  Bott,  606. 

Indenture  signed  by  one  churchwarden  and  one  overseer.    12  East,  361. 

Indenture  reciting  certain  trustees  to  be  parties,  and  tiie  consideration  to  be  2or. 
held  jood  though  not  executed  by  the  trustees,  and  though  the  whole  of  the  consi- 
deration was  not  paid  to  the  master.  .  2.M.  &  S.  338.  '• 

4.  Of  the  time, 

Bindioffbr  less  than  seven  years  does  not  render  an  indenture^void,  but  only  void* 
able  b^  tbe  parties.    B.  S.  C.  91. 

A  bmding  of  a  fefaude  parish  apprentice  till  twenty^>ne,  does  not  render  the  binding 
Toid.    B.  S.  C.  248. 

So,  a  Inndingfor  six  years.    Cald.  26.     i  Bott,  600. 

Binding  for  an  unlimited  time.,    l  Bott,  606. 

5.  Of  binding  parish  apprentices^  and  allowances  by  the  justices. 

The  justices  may  sign,  and  no  other  mode  of  allowance  is  eood ;  and  the  justices 
who  allow  a  parish  binding  must  do  it  in  the  presence  of  ead  other,  i  Bott,  613. 
«T.  R.  38a 

But  one  may  tign  alone,  and  afterwards  be  present  at  the  signing  by  the  other. 
8  T.  R.  455. 

The  justices  refusing  thdr  assent  to  the  binding  a  parish  apprentice,  he  was  bound 
with  his  own  and  hu  mother's  consent  with  the  pansn  money,  the  binding  was  found 
fraudulent  by  the  quarter  sessions.  Held  to  be  a  binding  independent  of  the  statute^ 
and  a  settlement  gained.    2  M.  ft  S.  501. 

AU  indenture  stated  that  the  overseers  and  churchwardens  of  M.,  in  the  county  of 
Warwick,  with  the  consent  of  justices  of  the  said  county,  bound  a  pauper  apprentice 
to  T.  W.  of  H.,in  the  county  ^Leicester,  and  the  justices  in  their  written  coilseritin 
the  mar^n  described  tiiemselves  as  justices  of  the  county  aforesaid.  Held,  that  it 
sufficiently  appeared  that  they  were  justices  of  the  county  of  Warwick.  lB.&A.^75.. 

Where  the.  indenture  of  apprenticeship  had  been  signed  only  by  one  overseer, 
held,  that  before  parol  evidence  of  there  having  been  only  one  appointed  in  that  vear, 
could  be  allowed,  all  the  means  of  procurinc  the  written  appointment  must  be  shewn 
to  have  been  had  recourse  to ;  a  notice  to  the  appellants  to  produce  all  books,  papers, 
ftc.  is  not  sufficient,  the  officers  themselves  must  also  be  subpoenaed^    I  fi  &  A.  173. 

6.  Of  the  stamp, 

Tbe  indenture  must  be  stamped.    B.  S.  C.  236. 

The  stamp  must  be  of  the  proper  kind  as  well  as  value.    6  T.  R.  317.. 

Even  though  tbe  value  of  the  stamp  used  be  higher  than  that  required,  and  appli^ 
cable  to  the  same  kind  of  instrument.    1  East,  55. 

.  But  if  the  stamp  be  applicable  to  the  proper  ftinds,  Uien  though  of  a  higher  valua 
.  than  is  required,  tne  instrument  will  be  valid.    2  East,  414%  • 

7.  Of  the  consideration  and  duty  thereon. 

Vide  8  Ann.  c.  9. 

If  the  duty  be  not  paid,  the  indenture  n  void.    Str.  90S.  ' 

No  du^  payable  where  the  consideration  is  6(L    l  Wils.  129. 

A  public  annual  charitable  subscription  is  witlun  the  words  *'  public  charity"  in  the 
act.    B.S.C.  574. 

A  person  bound  out  for  a  consideration  bequeathed  for  that  purpose  by  will,  is 
wjthm  the  meaniidg  of  the  words  *'  public  charity.*'    B.  8.  €.  697. 

Where  meney  is  given  by  the  af^rentice's  grandfather  to  the  master  to  cloihe  the 

S  C  3  hoy 
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hoy  before  be  enters  upon'  bis  apprenticesfaip,  it  is  not  sucb  a  cornHfnliam  the 
statute  requires  to  be  set  out  in  tbe  indenture.    B.  S.  C.  145. 
'  '  Money  given  by  parish  officers  as  a  consideration  for  an  apprentice,  b  aot  ysbJeto 
the  duty  imposed  by  8  Ann.  c  9.  s.  35.,  even  thou^  the  bindiiK  be  voloiiliiy,  and 
though  the  party  recei^ng  the  apprentice  be  not  privy  to  dbe  gift.    4  T,  R.  19& 

Such  money  so  raised  is  a  public  charge.    Ibid. 

In  parish  indentures,  not  necesseiy  to  state  premiuminwordsatiencdi.  1B.&A.47T. 

The  father  providing  lodging,  board,  Ac  for  tbe  apprentice,  and  ttie  macter  to  pajr 
4$.  per  week  to  the  father  for  the  same,  no  additional  stamp  is  necessaiy.  B.S.C.B3(. 
lBott,551. 

Apprentice  covenanting  to  provide  for  himself  meat,  driak,  StL,  aod  die  nsitff  to 
pay  mm  wages,  it  inu»t  appear  that  the  wages  were  not  an  eqiiivalent,if  it  is  iBteadd 
to  invalidate  the  indenture  for  want  of  the  proper  stamp.    9  T.  R.  515. 

The  friends  of  the  apprentice  covenant  to  maintain  him  on  every  Sundsy,  aod  to 
clothe  him ;  this  is  not  such  a  bene6t  as  is  liable  to  a  stamp  duQr.  4  T.  R.  751 

The  reservation  lo  the  master  of  part  o£  tbe  apprentice's  earnings  it  Boticosaden* 
tion  within  the  statute.    1  Bast,  601. 

If  the  stamp  duty  be  paid  on  tbe  sum  contracted  for,  whidi  sum  is  inscfted  is  the 
indenture,  but  a  less  sum  is  actually  paid  by  the  apprentice*  still  the  indcatiifeisgM^ 
and  service  under  it  will  gain  a  settlement.   5  East,  309. 

Deed  of  apprenticeship,  containing  a  covenant  by  the  ^prendce  to  allow  the  siattr 
S«.  a  week,  and  to  have  wages,  and  provide  for  himself  during  tbe  tern,  doeiooi 
require  the  additional  stamp  imposed  by  44  G.  3.  c  98.    1  M.  &  8. 151. 

8.  Of  the  contract. 

Where  the  intention  is  to  create  an  apprentieesblp,  and  tbe  indenture  is  voi^it  lUI 
not  enure  as  a  service.    S  Barnard,  39. 

Where  one  is  taken  as  an  apprentice,  and  the  indentures  not  executed,  it  csoiflC 
be  converted  into  an  hiring  and  service.  B.  S.  C.  450.    Vide  Id.  656. 

If  A.  serve  seven  years  fu  an  apprentice,  and  there  be  no  indenture,  he  csnaot  pia 
a  settlement  either  as  an  apprentice  or  a  yearly  servant.    5  T.  R.  I5S. 

If  there  be  an  agreement  in  writing  to  teach  a  trade  for  certain  considentioQ^aBd 
the  person  is  to  oo  no  other  work,  it  is  not  a  contract  of  apprenticediip,  bathss 
hiring  and  service.     Cald.  367. 

Where  the  intention  is  to  create  an  apprenticeship,  but  for  frsudolent  reawostlie 
indenture  is  not  duly  completed,  no  settlettient  can  be  gained  by  service  ooderit 
9Bott,371. 

By  an  agreement  to  serve  to  learn  a  trade  at  certain  wages,  and  payneot  o^spr^ 
mium,  shaU  be  inferred  an  intended  contract  of  apprentioohip.    8  T.  R.  579. 

An  intent  to  constitute  an  apprenticeship,  if  agreed  that  one  shall  tesch  asd  dte 
other  be  taught  a  trade,     i  East,  531. 

Not  necessary  to  retain  one  eo  nomine  as  an  apprentice;    Ibid. 

A  person  who  is  verbally  bound  to  another  by  agreement  to  serve  on  conation tto 
he  shall  be  taught'a  trade,  is  not  a  contract  of  apprenticeship,  but  service  oodaHvi]! 
give  a  settlement  as  by  hiring  and  service.    2  East.  398. 

Where  the  father  agreed  with  R.  that  R.  should  talce  his  son  for  ax  ycsn  toteKfi 
him  the  trade  of  a  framework-knitter,  and  he  was  to  allow  R.  9s.  a  wen  for  the  fix 
three  years  for  teaching  him,  and  his  board  and  lodgiiw.  Held,  that  this  was  a  ddectn^ 
contract  of  apprenticeship,  and  therefore  the  son  did  not  gain  a  setdemcot  0Dderu< 
SM.&S.  460. 

9.  Of  residence. 

Settlement  of  the  apprentice  does  not  depend  on  that  of  the  master.   9  SsK.  515. 
Residence  is  where  the  party  lodges.     lid.  Rd.  1371.      Str'.  594i    sBAt.^^- 
Vide  Str.  51- 
Serving  by  day  in  one  parish,  and  sleeping  by  nkht  in  another.  Boir.  S.C  ^ 

9  Bott,  390. 

Residence  for  forty  days  will  gain  a  settlement,  thou^  no  service  be  P<=!^^°|f 
and  illness  be  the  ocoision  of  the  residence  in  that  particular  parish,  provided  tK 
master  reside  in  the  parish.    Burr.  S.  C.  706.    2  Bott,  413.    .  j 

But  a  residence  murely  on  account  of  illness,  where  no  serrice  is  perfcrned^** 
not  gain  a  settlement:  the  residence  must  be  referable  in  some  way  to^^f^ 
ticeahip.    7  East,  381. 

Where  an  apprentice  goes  into  and  sleeps  in  another  parish  o^uomi^^ 
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kit  while  thffe  if  oecamHiallT  «mplof ed  by  hit  mBSftery  though  not  14  his  trade*  a 
tettlemcat  if  gained  by  forty  oayf  residence  m  that  parish.    1 1  Kaftj  176. 

A  parish  apprentice  and  his  master  being  both  on  the  permanent  staff  of  the  local 
militia,  in  conference  of  that  circumstance  the  apprentice  resided  together  with  his 
mafter  and  contmued  to  senre  him  in  ^e  parish  of  B.  for  forty  days.  The  court  of 
K.  fi.  held  that  this  residence  was  sufficient,  and  that  hetherdby  acquired  a  settlement 
inB.,  notwithstanding  they  were  both  under  the  controul  of  their  superior  officert 
during  the  whole  time.    3  B.  &  A.  411 . 

Rewdence  of  seafiunng  persons,  see  1  Str.  60.    Burr.  S.  C.  591.    7  Bast,  466. 

Apprentice  not  being  wanted  goes  back  to  school ;  his  residence  there  not  a  reai* 
dence  under  the  indenture.    2  B.  &  A.  388. 

Where  an  apprentice  having  at  his  master's  desire  left  the  parish  in  which  his  master 
lived,  returns  and  sleeps  in  th^  parish  without  his  master^s  knowledge^  it  is  not  a  rasi- 
dence  under  the  indentures.    13  Bast,  452. 

Where  an  apprentice  leaves  his  master^s  parish  and  service,  without  returning,  and 
floes  into  another  parish,  where  he  had  been  allowed  to  sleep  on  the  Saturday  and 
Sunday  nights,  ancl  there  sleeps  the  two  following  nights.  Held,  that  his  settlement 
was  in  his  roaster's  parish,  his  service  baviiig  ended  on  his  quitdog  on  Saturday.  8  M. 
&S.  135. 

Forty  days  residence  suceefsiyely  not  necestary.    Str.  579.  ^  , 

If  an  apprentice  live  with  his  master  for^  days  in  A.,  then  forty  days  in  B.,  and  thea 
one  day  m  A,  he  is  settled  in  A    5  T.  R.  188.     . 

10.  Service  with  different  masters,  by  parol  consent  of  the  first  master^ 
without  an  actual  assignment  of  the  indentures. 

Apprentice  bound  to  one  with  intent  to  serve  anotiier,  is  settled  in  the  parish  where 
the  service  is.    Str.  10. 

So,  where  an  apprentice  by  a  verbal  consent  of  his  original  master  serves  another: 
Str.  554.  1001.    B.  S.  C.  18. 

So,  where  after  serving  another,  under  leave  from  the  first  master,  the  apprentice 
comes  back  for  the  last  eight  days.    B.  S.  C.  416. 

A  settlement  is  gained  by  a  service  widi  a  third  master,  under  the  express  consent  of 
the  second,  to  whom  the  first  had  assigned  the  apprentice.    B.  S.  C.  578. 

There  must  be  by  the  master  an  express  consent  to  serve  a  particular  person;  mere 
knowledge  is  not  enough.    3  T.  R.  605. 
'    A  general  licence  to  serve  whom  the  apprentices  choose,  is  not  sufficient.    Rnd.  ^ 

Express  consent  given  to  the  second  master,  aAd  a  general  leave  to  the  apprentice  is 
sufficient,  and  this  though  the  consent  were  not  given  till  die  apprentice  had  been  in 
his  second  service  for  some  time.  S  Bott,  4S3. 
^  The  consent  of  the  first  master  to  a  subsequent  service,  is  sufficiently  expressed  by 
his  giving  the  pauper  a  character,  with  a  view  to  induce  ihe  second  master  to  take  him. 
Cald.  533. 

The  consent  of  the  first  master  may  be  implied  from  circumstances.    Cald.  461. 

AparticuUu'  consent  to  a  particular  service  will  enable  the  apprentice  serving  such 
service,  to  gain  a  settlement  by  it,  though  the  apprentice  agree  to  give  the  master  a 
guinea  to  fa«  let  offthe  remainder  of  his  time,  and  the  master  agree  to  give  him  clothes 
when  the  guinea  is  paid.    1  East,  73. 

10  a.  But  the  mere  knowledge  of  the  master  is  not  sufficient. 

After  a  parol  assignment  of  a  parish  apprentice,  and  part  service  under  that  asfign- 
ment,  the  apprentice  runs  awav  from  the  second  master,  then  lives  with  a  third  per- 
son nine  months  in  the  original  parish,  without  consent  either  of  the  first  or  second 
piaster,  and  remains  afterwards  two  years  in  that  parish,  in  eood  health,  and  the 
indentures  then  expire :  no  settlement  is  gained  at  such  original  parish. 

General  consent  given  to  the  apprentice  to  work  where  he  will,  not  sufficient* 
B.  S.  C.  54S.    1  Blk.  SSS. 

The  master's  consent  must  be  express,  and  for  the  particular  service.  1  East^  59. 
B. S.  C.6S9.    1  B.  &  A.  116. 

Whether  consent  or  not,  a  fiiet  for  the  sessions  to  determine.    Ibid. 

A  parish  apprentice  was,  before  the  passing  of  Uiu  statute  18  G.  3.  c.  47.,  bound  till 
24,  and  sierved  till  nearly  attaining  21,  when  his  master  being  about  to  leave  the 
narish,  and  no  loneer  wanting  his  service,  told  him  he  might  leave  htm  and'go  where 
he  liked,  and  shift  for  himself;  but  if  he  could  not  provide  for  himself,  he  might  return 
to  him;  upon  wluchheqmtted,andwhenhe  was  about  four  months  pattSl, bound  him- 
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•elf  by  iodenture  as  apprentice  to  atiodier  masted  for  three  yean,  and  lerred  vitlittii 
the  three  years.  Held,  that  he  did  not  acquire  a  settlement  by  lenrice  under  tk 
■e<?on(l  indenture.    4  M.  &  S.  5H3. 

If  the  master  tell  the  apprentice  he  may  do  the  be^t  he  can  for  himidf,ao(l  iftcr* 
wards  the  master,  upon  hearing  from  the  second  master  that  the  apprentice  had  pro- 
cured a  place,  express  his  satisfaction  at  it ;  it  is  not  such  a  consent  as  trill  gite  a 
lettlement  where  the  parties  act  under  the  idea  that4he  indentures  are  at  an  end;  oo 
settlement  can  be  gained  as  under  them.     1  East,  285. 

If  an  apprentice  be  by  parol  transferred  by  the  widow  of  his  master  (notbanDg 
taken  out  letters  of  administration)  service  with  the  second  master  will  be  •  lenice 
under  the  indenture.    B.  S.C.  133.782. 

So,  he  may  continue  to  serve  under  an  indenture  by  leave  of  the  execotor,  and  vi!l 
gain  a  settlement  diereby.    Dougl.  70.    Cald.  60. 

1 1 .  Of  service  under  «n  actual  assignment  or  transfer  of  indentures. 

If  a  master  assigns  over  his  apprentice,  and  the  apprentice  serve  in  porsoaDoe  of 
that  assignment,  he  thereby  gains  a  settlement;  and  it  differs  not  a^iethcr  he  ferre 
with  one  master  or  another,  for  he  still  serves  by  virtue  of  the  fint  indeotore.  I  Sea. 
C.2I5. 

Apprentice  assigned  by  an  indorsement  on  the  indenture  to  a  second  aaster,  gaus 
a  aetclement  by  serving  him.    B.  S.  C.  248. 

But  to  enable  an  apprentice  to  pin  a  settlement  by  serving  a  second  nHMr,  the 
agreement  must  be  proved ;  and  if  such  proof  is  by  an  indorsementnn  theindeatoe, 
or  other  writing,  the  same .  must  be  stamped,  or  cannot  be  received  in  efideoce,  aor 
can  parol  evidence  be  received,  if  the  agreement  was  reduced  to  writing.  6  T.  H  45S. 

Hiring  not  applicable  to  an  apprentice.  .  Ibid. 

Apprentice  and  indenture  delivered  to  a  second  master,  and  by  him  placed  vith  a 
thira  master,  gains  a  settlement.     B.  S.  C.  265. 

Apprentice  assigned  to  a  second  matter,  and  hired  to  a  third  master,  with  tbe 
second  master's  consent,  gains  a  aettiement  by  serving  the  third  master.   B.S.C  576. 

1  Blk.  635. 

A  parish  apprentice  being  bound  by  her  original  master  to  another  master  by  *  b^ 
indenture  of  apprenticeship,  without  reference  to,  or  recognition  of,  theoruoalia* 
denture,^  whicn  still  subsisted  in  law,  does  not  ^n  a  settiementby  serriDgberaev 
roaster,  as  upon  a  constructive  service  of  the  original  master  under  the  fint  io^^^"^ 
thia  being  only  evidence  of  the*  first  master'a  conaent  to  the  aervice  widi  tbe  secood, 
under  a  new  contract  of  apprenticeship.    1 1  East,  95. 

Service  under  an  unstamped  assignment  by  a  widow,  not  stated  to  be  the  executnx 
or  administratrix  of  her  husband,    l  M.  &  S.  577. 

12.  Of  service,  the  indentures  being  delivered  up,  or  avoided  by  other 

acts  of  the  parties. 

Indentures  being  exchanged  between  the  master  and  apprentice,  tbe  appreatxe 
cannot  afterwards  gain  a  settlement  under  them  by  serving  aootber  master,  widi  tx 
knowled/^e  of  the  first.    B.  S.  C.  274. 

Exchanging  the  indentures  is  a  virtual  cancellinff.    B.  S.  C.  51 1 . 

Bankruptcy  of  the  master  does  not  discharge  the  apprentice  from  Ins  indeBt»(& 

2  Bott,  395. 

Apprentice  agredng  with  bfs  master  for  his  discharge  and  quitting  im  °i>>^^^ 
leaving  the  indentures  till  the  money  agreed  for  is  paid,  the  indientures  are  nottbefOf 
discharged ;  and  aervice  under  a  second  maater  by  the  ezpreaa  consent  of  tbefinti'* 
aervice  under  the  indenture.    sT.  R.108.  .       u 

Where  the  mother  of  an  apprentice,  whoae  time  had  not  expired,  *PP^J^ 
maater  to  give  him  up  to  her,  and  the  master  having  consented  lo  it,  and  sU  ^^ 
agreed  to  part,  the  apprentice  went  away;  but  the  indenture,  which  ^'^^^J^ 
of  ji  third  person,  was  never  applied  for  nor  given  up.  The  court  of  K.  B.  Wd,MMJ 
the  apprenticeship  was  not  put  an  end  to  by  thia  agreeihent,  although  the  atasteria^ 
that  lie  would  have  given  up  the  indenture  if  he  had  had  it  in  hia  pesaesaoatt  ux 
time,  and  afterwards  refused  to  take  badk  the  apprentice.    3  B.  &  A.  382. 

Apprentice  bound  by  bis  father  may  be  discharged,  although  under  age,  by  toof^ 
of  all  the  parties  to  the  indentures.    B.  S.  C.  7^6. 

If  an  apprentice  enter  into  the  king's  aervice,  it  doea  not  avoid  tiie  indenttfV' 
CT.R.S5V. 

Qu«re^  whether  an  infant  may  avoid  the  indentorea  at  hia  wiD.    Ibid.       ^^ 

o 
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Wbere  an  infant  bound  hitntidfaDprentice  for  s^Ten  yean  by  indenture^  to  which 
indenture  he  and  his  master  wefe  tne  only  parties,  and  after  serving  some  time^  in 
coniHBquence  of  the  master's  running  a#ay  and  leavine  him,  procured  the  indenture  to 
be  given  up  to  him  with  the  master's  consent,  and  afterwiutls  during  the  se^en  yeart 
hired  himself  as  a  yearly  servant  and  served  a  year.  Held,  that  he  acquired,  asetde- 
ment  by  such  hiring  ana  service ;  for  it  waa  for  the  infant's  benefit,  under  the  dtcum- 
stances,  that  he  and  his  master  should  be  at  liberty  to  put  an  end  to  the  indenture. 
5M.&S.  497. 

12.  a.  Of  parish  apprentices. 

Indenture  being  delivered  up  by  the  first  master  'to  the  apprentice's  fiither,  and  at 
the  same  time  the  master  consenting  to  the  apprentice  serving  a  second  master  aa 
turned  over  to  him,  such  service  gains  a  settlement.    Cald.  126;    '  '      *    . 

The  master  of  a  parish  apprentice  agreeing  that  the  apprehtid^  shall  vroA  for  hia  own 
benefit,  doth  not  imply  giving  up  the  mdentore.    B.  S.  C.  SOS. 

A  parish  apprentice  when  under,  age  cannot  consent  to  his  discharge.  B.  S.  C. 
441. 

Delivering  up  the  indentures  to  a  parish  apprentice  when  he  is  underage,  does  no* 
discbaige  the  apprenticeship.    sBott,39I. 

But  when  of  full  age  he  may  consent  to  his  discharge,  and  his  consent  then,  together 
with  his  master's,  is  a  good  dischaice,  though  the  pariui  officers  do  not  join.  B.S.C.568. 

A  parish  apprentice  when  of  full  age  leaving  his  master;  and  the  indenture  b^ing 
delivered  up  to  him  «by  the  master,  a  subsequent  service  with  another  is  no  service 
under  the  indenture,  though  the  tenn  he  not  expired*   .B.  S.!C.  699. 

Apprentice  when  of  full  ace  paying  money  for  his  dischaige,  but  the  indentures  not 
actually  delivered  up,  though  oiSered  by  the  roaster  to  the  apfNrentitee's  father,  who  did 
not  take  them,  because  he  thought  it  not  material  to  do  so,  will  gain  a  settlement  by 
hiring  and  service,  as  if  no  indentures  existed.    1  T.  R.  139. 

A  boy  bound  out  as  a  parish  apprentice  may,  afler  his  master's  death,  hire  himself  at 
a  servant.'   B.  S.  C.  320. 

A  parish  apprentice  not  Uving  at  the  time  of  his  mistress's  death  with  her  appointee 
under  the  provisions  of  38  G.  3.  c.  57.    15  East,  59. 

IS.  Of  evidence  relating  to  indentures  of  apprenticeshi[j« 

If  an  indenture  be  lost,  other  evidence  may  be  received  of  its  contents  and  exist- 
ence.   B.  S.  C.  1 51 .    7  East,  45. 

But  such  indentures  must  be  moat  clearly  shewn  to  be  lost.    B.  S.  C.  S9S.  735, 

So  also  of  both  pans  of  the  indenture.    6  T.  R.  256. 

As  to  proof  of  loss  of  indenture,  see  4  M.  &  S.  48. 

Indenture  produced,  but  no  subscribing  witnesses  thereto :  those  who  call  for  it  from 
the  opposite  party  need  not  prove  its  execution.    2  T.  R.  41. 

But  now  it  is  held  that  it  must  be  proved  by  the  party  calllngfor  it,  though  it  come 
out  of  the  hands  of  the  adverse  party.    8  East,  548.    Vide  5  Taunt  62. 

When  a  copy  is  evidence.    See  B.  N.  P;  254. 

Deed  thirty  years  old.    Ibid. 

Deed  blemished.    Ilnd. 

Sect.  X.  Of  settlements  by  renting  a  tenement. 

Persons  coming  to  settle  in  tenement  under  10/.  a  year,  removeable  to  place  of 
legal  settlement.    13  &  14  Car.  2.  c.  12. 

Certificated  persons  to  gun  settlement  only  by  tenement  or  annual  office.  9  8c 
10  W.  3. ell. 

Gatekeeper  not  renting  tolls.    15  G.  3.  c.  84. 

Prisoners  in  K.  B.,  not  by  tenement  or  payment  of  rates ;  nor  their  servants  b^ 
reriden^ei    23  G.  3.  c.  23. 
'  Residence  in  forest  of  Alice  Holt  not  to  gain  settlement  in  Binstead.  52  G.  3.  c7f. 

Settlement  shall  not  be  acquired  by  renting  any  tenement,  except  a  house  or  land 
in  the  parish,  bon&Jide  hired  at  and  for  10/.  a  year,  8tc.  -  59  G.  3.  c*  50. 

1.  What  constitutes  such  a  tenement  as  vill  enable  a  person  to  gun  a 

settlement  by  residence  thereon. 

An  incorporeal  hereditament  is  a  tenement  within  the  meaniog  of  die  statute. 
3T.R.  772.    3£astyli3.    5  East,  239. 

RentmC 
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,  RMtkigsooBcy  warren  will  gain  a  aettieiMnt.    Str.676. 

So,  though  the  tenant  have  no  right  to  the  foil.    5  T.  R.  778. 

Renting  a  fishery  will  gain  a  setUement  Q.  Whether  the  kind  of  fisliery  be  m^ 
teihJ.    iT.R.  558. 

liberty  (by  order  of  a  corporation)  to  take  sand  and  gravd  from  a  rim  heUa 
tenement.    5  M.&  S.  90. 

Renting  a  catde-cate  gains  a  settlement    i  T.  R.  137. 

Renting  a  right  of  common  in  gross,  gains  a  settlement.    ?  T-  R-  671. 

A  settlement  may  be  gained  by  renting  the.  tolls  of  a  market.    5  East,  i59. 

The  renting  of  a  water-mill  gains  a  settlement.    9  Salk.  536. 

So  a  wind-mill.    1  Sess.  Ca.  990.    fi.  S.  C.  107. 

Taking  the  pasture  of  a  piece  of  land  gains  no  settlemoit.  8  Sen  Cs.  I5S. 
S  Str.  874.    B.S.C.  516. 

Taking  a  pasture-ground,  qu«re*    Ibid. 

Renting  hay-grass  and  after-math  gains  a  settlement.    S  T.  R.  461. 

Renting  ftigg  or  after-grass  gains  a  lettlement.    4  T.  R.  348. 

Taking  lanoT for  a  particular  purpose  will  gain  a  settiement    Ibid. 

But  not  a  crop  of  growing  oats  bought  at  an  auction.    4  M.&  8.  810. 

Renting  a  dairy  will  gain  a  settlement.    3  T.  R.  77S. 

8o  also  will  rentiqga  warren  to  kali  rabbits,  though  the  joil  be  not  takai,bBtiieretf 
•  right  to  enter  and  take  therabbito.    Ibid. 

Renting  80  cows  at  8/.  lOt.  a  year  each,  to  be  fedin  certain  grounds beloDing^^^ 
owner,  exclttsi¥elv  of  any  other  cattle;  is  a  tenement.    4  T.  R.  671. 

The  land  on  which  the  cows  are  fed  must,  however,  be  of  theannmlTilatof  lot 
S^Bait,  198. 
'  The  value  of  the  cows  cannot  form  any  part  of  the  annual  value.    Ibid. 

And  it  is  sufficient  though  the  pauper  have  not  an  exclusive  right  to  die  pttfnt 
where  the  cows  are  fed,  and  the  cows  be  hkown.    3  East,  1 13. 

If  the  contract  as  to  the  feeding  be  not  specific,  no  settlement  will  be  gnacd.  tMoL 
P.L.  17. 

Though  the  cows  be  not  the  pauper's  own,  and  he  contract  ibr  the  pririlqe  of 
nulking  them,  they  being  to  be  ted  on  a  certain  form ;  yet  that  will  gain  •  MtthM* 
10  East,  496. 

Contract  for  a  pasture-fed  cow  for  the  season,  gains  a  settiement    14  Iutt^- 

Where  the  pauper  was  hired  as  a  bailiff  at  weekly  waces,  and  to  have  the  feed  of  t«o 
cows  in  the  pastures  of  his  master;  held,  that  by  the  feeding  of  the  cows,  whicfa  *a 
above  the  yearly  value  of  lOA,  the  pauper  acquired  a  settiement.    3  M..&  S.  S76. 

Where  a  waiter  of  an  hotel  had  the  tap,  or  privilege  of  selling  malt  liquon  t^^'^'J 
the  use  of  the  cellar  for  holduu  the  iMjuors,  which  had  a  separate  eotnoce,  sod  <i 
iwhich  he  kept  the  key,  and  paid  for  his  situation  of  waiter,  and  for  the  tap  8odcellir» 
the  vearly  sum  of  6o£  Held,  that  this  was  not  such  an  occupation  of  the  cellar  ^  ^ 
confer  a  settiement.    2  M.  &  S.  478. 

Occupation  of  premises  by  servant,  for  the  better  performance  of  his  senrie^sodoot 
in  the  cnaracter  of  tenant.    5M.&S.  136.    1B.&A.  473.    3B.  &A171. 

Renting  pointing  places  in  a  mill  will  not  give  a  settlement;  the  poiotiog  P>^ 
not  being  fixed  to  tiie  floor  of  the  mill.    8  T.  R.  449.  ., 

So,  runners  for  scouring  needles,  though  they  be  screwed  to  the  fleor  of  the  ouu* 
1  East,  588. 
'  So,  a  standing  phice  for  a  carding  machine.    8  East,  189. 

2.  or  the  value  of  the  tenement,  under  IS  &  14  Car.  2.  e.  12.  ^ 
9  &  10  W.  S.  c.  II. ;  and  how  such  value  is  to  be  ascertained. 

The  rent  is  not  material,  if  the  tenement  be  of  the  value  of  lO/.  a  year.  1  Sc»Ca. 
115.     iStr.  57.  . 

If  a  rent  of  10/.  be  given  in  contemplation  of  improvements  by  thelaodtoNf*^ 
never  nudges  them,  and  the  house  is  thereby  not  worth  so  much  rent,  a  scttki>^ 
will  notbe  gained  bytakingorpaying  that  rent.   8  Sess.  Ca.  198.    sStr.US?; 

The  quantity  of  stock  on  a  tenement  does  not  alter  the  value.  8  San.  Cs-  h)' 
sStr.  1156.  ^ 

But  if  land  be  taken  ready  sown  for  crop,  its  rent  may  be  coaipated  higher  oa^ 
account,    16  East,  186.  .    ufin 

Renting  land  improved  in  vaiujc  from  the  landlord's  haviqgprevionsly  diK jn» 
particular  purpose,  and  on  that  accouat  let  it  at  a  mych  laifiia  rea^  «ttlco0ff 
settlement,    i  M.  &  S.  581.  ^^^ 
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Resdng  land  for  planting  potatoeff, where  the  pauper  agreed  to  take  the  land  of  the 
landlord  ready  ploughed  and  manured,  and  when  he  entcnd  upon  it,  it  was  qi^te  pra* 
pared;  was  holden  tobe  a  rentine  of  land  of  a  yearly  Talue«  ai  it  was  incn^sed  by 
bdngploughed  and  manured  by  the  landlord,  although  when  the  pauper  took  it,  the 
plougning  and  manuring  was  begun,  but  not  finished.    S  M.  &  S.  13S. 

JSyidence  may  be  given  of  a  value  more  than  oommensurate  with  the  rent  paid. 

aBott,l57. 

The  special  case  must  describe  the  nature  of  the  tenement.    Cald.  459. 

A  furnished  room,  with  fire  and  candle,  rented  by  the  week  in  the  groas,  km  hn^ 
meot,  and  the  sessions  would  find  the  value  of  the  fiirniture  distinct  fii^m  that  of  the 
tenement*    s  Bott,  96. 

If  a  chattel  (as  a  post  wind  mill)  be  placed  upon  land  by  the  teoant,  its  value 
cannot  be  added  to  the  rent  of  the  land.    6  T.  R.  S77. 

It  is  not  sidfident  if  the  tenement  only  produce  more  than  10/.  per  annum,  «hc9 
let  by  the  week.    10  East,  41 . 

A  contract  of  renting  at  10/.  per  annum,  the  landlord  paying  paririi  tales,  ii  a 
good  taking  of  a  tenement  of  the  proper  value  vntbin  the  statute.    d»  S.  C.  748. 

3.  Of  divided  tenemen^. 

Need  not  be  one  entire  tenement    Sett.  A  Rem.  M.    1  Sess.  C.  99*    B.  S.  C.  677. 
A  tenement  lying  part  in  one  parish  and  part  in  another  parish,  wiH  gain  a  liirtria 
ment    Str.  57.  849.    fi  Sess.  C.  130. 
Different  tenements,  and  lying  in  different  parishes^  will  give  a  settlement.  B.  8.  C. 

44.  588.     9  Bott,  1 17.  1 19. 

Livinff  upon  a  tenement  of  the  value  of  lOL  aryetfr,  although  a  part  theraof  is  given 
out  of  cnanty,  and  is  in  another  pariab,  gains  a  settlement.    1  T.R.  458. 

Occupation  as  tenant  in  one  parish  cannot  be  coupled  with  an  infeeicst  as  landlord 
in  anotter,  so  as  to  give  a  settlement    1  M.  &  8. 1 54. 

Occupation  as  tenant  cannot  be  coupled  with  occupation  as  landlord.  1  B.&  A.  481^ 

Bv  59  G.3.  c  50.  no  settlement  shall  be  .gained,  unless  the  whok  of  tucb  land  (ie. 
the  land  occupied  by  the  person  claiming  a  settlement)  shall  berituate  within  the  lane 
parish  or  tomship  as  the  house  wherein  the  person  hiring  such  land  shall  dwdBi  or 


4.  Of  joidt  occupatidn* 

Renting  jointly  a  tenement,  which,  when  divided  as  to  value  between  the  tenants 
will  not  produce  10^  a  year  for  each  tenant  will  give  no  settlement  to  either  of  the 
parties.    B.  S.C.311. 

-  Rentinff  jointly  SSL  a  rear  gains  a  settlement;  and  where  one  originally  takes  a  Arm- 
of  that  value,  and  then  takes  a  partner,  the  latter  will  also  gain  a  settlemeat  B.  S.  C  898. 

Being  joint  partner  with  a  person  of  a  faim  of  176^  »-year  gains  a  settlement. 
6  T.  R.  554. 

Rentingone  enUre  tenement,  and  jointly  part  of  another,  wiU,  if  the  whole  be  of  suHk 
cient  value,  gain  a  settlement    B.  §.  C.  499. 

Renting  a  iarm  of  UL  a-year,  and  afterwards  occupying  it  jointly  with  another 
person,  does  not  prevent  gaining' a  settlement  by  the  person  originally  taking.  B*  S. 
C.  756. 

Renting  10/.  a  year,  although  part  of  it  be  let  off  afterwards  by  the  tenant  to  under- 
tenants, gains  a  settlement    B.  S.  C.  571.    1  Blk.  603. 

5.  Who  may  gain  a  settlement  by  renting  a  tenement. 

It  is  immaterial  whether  a  surety  be  taken  for  die  rent.    B.  S.  C.  107. 

Same  point :  and  the  question  ia  oq  these  cases  whether  the  pauper  weae  tenant  or 
not :  and  whether  he  acquired  the  interest  of  a  tenant  to  that  value.    4  East,  369. 

Credit  need  not  be  given  to  the  pauper  for  die  rent,  if  he  be  the  tenant  of  the  whole 
premises.    Ibid. 

Tenement  taken  b]rtliewifeof  a  soldier  who  had  deserted,  and  who  nBtmDsaad 
remains  concealed  in  it  for  seven  wedu.    4  M.  &  S.  357. 

An  express  contract  is  not  necessaiy ;  it  is  soffident  if  icsUenoe  be  with  the  per- 
mission of  the  landlord.    4  T.R.  958. 

A  toll-keeper  may  gain  a  settlement  by  renting  a  tenement  in  the  parish  -whidi  he 
kemtolL    5£ast,S33;. 

A  person  reotuig  thetoUs^and  mridingin  the  tumi»ke-hoate  erected  by  order  of  the 
commissionen  appomted  by  stat  30  G.  3.  c.  61.  for  paving,  lighting,  and  repilating 

the 
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the  streets  of  Durbam,  and  for,  other  local  objects,  cannot  gain  a  lettleifieDt  in  Ae 
p«n«h  by  the  general  turnpike  act,  13  G.  5.  c  84.  s.  50.    11  East,  93. 

Renting  the  tolls  of  a  bndge  vested  by  act  of  parliament  in  a  company  of  propneton 
will  confer  a  settlement,  though  the  tolls  are  made  personal  estifte,  and  the  reotiogii 
not  stated  to  be  by  deed.    1  M.  &  S.  514. 

The  prohibition  of  the  general  tuiiipike  act  does  not  extend  to  the  tolls  oft  bri^ 
which  ooes  not  appear  to  be  a  part  of  tne  turnpike  road.    Ibid. 

The  occupation  of  the  toll-nouse  and  tolls  of  a  bridge  demised  for  a  yesr  by  fifc 
members  of  a  managing  committee  under  their  own  seab,  bat  not  under  tlie  coipo* 
ration  seal,  held  not  to  confer  a  settlement,  the  annual  yalue  of  the  toU-housc  alooe 
not  exceeding  5/.    3  M.  ft  S.  947. 

A  foreigner  nlav  gain  a  settlement  by  rentine  a  tenement.    4  East,  lOS. 

A  soldier,  whilst  his  regiment  lay  in  barracks  at  B.,  took  a  house  for  Imnidf  lad 
fiunily  of  the  yearly  yalue  oiloL,  and  resided  therein  more  than  forty  days.  Hek^ 
that  this  was  coming  to  settle  in  a  tenement,  and  that  he  thereby  gained  a  lettkoMBt 
iEftA.S7a 

6.  Residence,  as  to  time  und  place. 

Forty  days  residence  is  n^essaiv.    B.  S.  C.  54. 
• '  If  a  person  be  forcibly  removed  from  his  tenement  within  forty  days,  it  prefeott  hit 
aetUement.    7  T.  R.  105. 

If  a  person  be  arrested  and  carried  to  prison  in  a  parish  diffifrent  froia  that  m  vbici 
his  tenement  is  before  he  has  completed  a  residence  of  forty  days,  he  gains  no  icttlfr 
ment,  though  his  family  reside  for  seven  weeks.  7  T.  R.  466.  ' 
'  Rettdence  for  thirty^hree  days  by  a  widow  on  a  tenement  of  SO/L  a  year  csonotbe 
coupled  with  a  rdtidence  on  the  same  tenement  with 'her  husband  for  siiteen  kji 
preceding,  so  as  to  gain  her  a  settlement.    5  T.  R.  664. 

Where  the  tenant  is  in  the  rules  of  the  Fleet,  and  he  has  in  the  same  parish  s  tat' 
4neht  he  refnts,  he  paying  the  rent,  he  gains  a  settlement.    2  Barnard,  76.  s  Bott,  93. 
.    The  residence  must  be  in  the  parish  where  the  tenement  or  some  part  of  it  lift 
Cald.478.    iT.R.  48. 

'• '  A  person  renting  a  tenement  in  one  parish,  and  residing  rent  free  in  a  teoenestii 
another,  gains  a  settlement  where  he  resides.    7  T.  R.  197. 

Where  a  residence  is  in  different  parish^  and  in  one  of  them  for  forty  dayistdi^ 
ferent  intervals,  and  he  sleeps  there  the  last  night,  the  settlement  is  gained  tlxRi 

8  T.  R.  240.     a  Bott»  148.     B.  S.  C.  895. 

f  By  59  G.  9.  c  50.  no  settlement  shall  be  gained  unless  the  house  or  biuI£og  jhiO 
be  held,  and  the  land  occupied  for  the  term  of  one  whole  year,  by  the  penooomiS 

hesame:  , 

t 

7*  Of  the  time  for  which  the  contract  is  made. 

Taking  a  tenement  for  eight  moqths  will  gain  a'settlement,  there  being  also  s  fatj 
davs  residence.    B.  S.  C.  474.  558. 574. 

Removal  under  an  order  will  not  put  an  end  to  a  contract  for  renting,  sod  ipssp^ 
returning  after  execution  of  an  order  Of  removal  to  his  tenement  undemchcoitntfi 
may  gain  a  settlement  thereby.    S  T.  R.  709. 

8.  Offraud. 

Taking  land  without  stocking  it,  deemed  fraudulent    1  T.  R.  S61. 
But  t&  court  will  not  presume  fraud.    2  T.  R.  709.  ^ 

Sect.  X  L  Settlement  by  a  person's  own  estate. 
.   Purchases  under  50L  not  to  entitle  to  settlements  in  a  parish.    9  G.  1.  e.  7. 

^  1.  Of  the  value  of  the  estate. 

The  estate  need  not  be  of  lOl.  per  ann.,  if  it  be  for  life  or  of  inheritanoe^aiMl  itnaj 
be  copyhold.    Fol.  257. 

l.a.  Of  infants,  executorsi  administrators^  next  of  kin,  tenants  at  wiDi 
.    .  iuid  quarantine. 

An  infant,  eight  years  of  age,  redding  in' the  parish  in  which  it  has  an  e^ate  of  tf* 
vo,  11  irremoveable^  and  may  gain  a  settkraent  by  tuch  rendeoce.    S  Str.  lUl- 


.own 
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An  executor  shall  gain  a  aettlement  by  residence  as  such  upon  leasehold.  1  Seu. 
C.900.     Str.  9S5. 

No  4ight  is  vested  until  letters  of  adnimstrBtion  are  taken  out  Sett,  ft  Rem.  105. 
Str.57. 

Wlieird  there  are  two  next  of  kin  in  equal  degree,  and  the  father  being  possessed  of 
the  residue  of  a  term  dies  intestate,  and  after  cmler  of  removal  made  for  one,  he  t^es 
out  letters  of  admtnbtradon,  he  cannot  hare  a  settlement  by  virtue  thereof.  Andr.  4/ 
B.S.C.  109. 

Tenant  at  will  gains  no  settlement  as  such.    Ibid. 

Where  a  wife  and  two  children  survive  the  intestate,  the  wife  cannot  gmn  a  settle-* 
ment  by  letters  of  administration  taken  out  after  assignment  by  her  of  the  intestate's 
terms,  kase  for  lives.    Cald.  137. 

The  husband  of  an  administratrix  entitled  to  the  trust  of  a  term,  only  gains  a  settle* 
ment  by  residence  thereon  for  forty  days.    Str.  97. 

Coming  to  a  tenement  by  executorship,  although  under  10/.  a-year,  gains  a  settle- 
ment.   B.  S.  C.  558. 

The  executor  to  a  tenant  of  an  estate  under  lo/.  a-year  ginns  a  settlement  by  forty 
days  residence,  although  he  do  not  prove  the  will.    6  T.  R.  295. 

Sole  next  of  kin  taJang  out  of  letters  of  administration  after  the  expiration  of  the 
Ibil^  days  residence.    8  Bast,  405. 

widow  having  right  of  dower,  although  not  set  out,  gains  a  settlement  by  residing 
upon  the  estate;  but  the  second  husbfwd  gains  none,  though  he  resides  with  her. 
.  8.  G.  783. 

.  •  •        • 

1.  b.  Of  joint  tenants,  trasts,  estates  vested  in  the  husband  by  marriage^ 

guardian  in  socage,  &c. 

If  an  estate  be  devised  to  a  wife  during  her  widowhood,  and  then  to  be  sold  for  the 
benefit  of  the  children;  and  one  of  them  marry,  and  then  the  testator,  and  after  the 
widow  die,,  and  the  married  duld  continue  to  live  theriein,'  a  settlement  is  gained. 
B.  &  G.  795. 

Where  an  estate  is  vested  in  trustees  for  the  separate  use  of  the  wife,  the  husband 
van  gain  a  settlement  by  residence  upon  it    3  T.  R.  II 4. 

A  freehold  estate  in  the  parish  in  which  the  pauper  lived  descended  to  his  wife  and 
her  sisters  as  coparceners;  m  a  month  after,  he  and  his  wife  contracted  to  sell  their 
sharej  but  the  conveyance  was'  not  executed  for  more  than  forty  days  after  their  title 
had  accrued.  Held,  that  by  residence  in  the  parish  (without  occupation)  he  gained  a 
settlement,    l, East,  896. 

Residence  without  right,  but  without  fraud,  on  a  freehold  subject  to  a  lease  for 
years,  gains  a  settlement.    2  B.  &  A.  527. 

•  Ertate  purchased  by  the  husband  for  less  than  30^.,  and  after  marriage  settled  in  trust 
to  wifie^s  use,  does  not  give  the  husband  a  settlement.    3  East,  226. 

A  guardian  in  socage  residing  on  the  ward'sestate  for  forty  days  gains  a  settlement  in 
the  parish,  and  cannot  be  removed  from  the  possession  of  it  at  any  time.  10  East,  491. 

Mother  of  an  infimt  copyholder  held  to  be  legal  guardian  of  the  copyhold  (there 
being  no  custom  of  the  manor  for  appointing  one),  and  therefore  entitled  to  reside 
irremoveably  on  the  e»tatie.    S  M.  ft  S.  504. 

No  guardian  in  socage  of  an  equitable  estate.     1  B.  &  A.  560. 

A  woman  before  marriage  purchases  under  soLther  husband  after  marriage  resides' 
09  the  premises,  he  thereby  gains  a  settlement,  and  the  settlement  so  guned  will  be- 
communicated  to  her.   B.  S.  G.  S6S.  ^ 

A  lei6ehold  cottage  is  devised  to  A.*  P.,  with  liberty  to  the  paupers  to  dwell  therein 
during  their  lives;  by  residence  under  the  will  they  gain  a  settlement.  B.  S.  G.  785. 

Schoolmaster  in  the  occupation  of  a  school-house,  &c.  under  trustees  created  by  idll,' 
and  directed  to  appoint  such  master ;  held  to  have  a  life  interest  therein,  and  to  gun' 
a  settlement  by  forty  days  residence.    15  East,  356, . 

1.  c.  or  estates  gained  wrongfully,  or  by  imperfect  ccmtracts. 

Living  in  a  cottage  which  came  to  the  pauper  by  descent,  gains  a  settlement,  though' 

the  super's  father  built  the  cottage  upon  a  waste  without  the  lord*s  consent*.   Foe  ^ 

justice  of  peace  cannot  determine  a  man*s  title.    2  Sess.  G.  1 15.    Str.  608. 

.  Living  m  a  cottage  boUt  without  theeonsent  of  the  lord  of  the  manor  guns  a  settle* 

4PMnt.    B.S.G.  631. 

Goavc^^ance  presumed  torn  peaceable  enjoyment  less  than  twenty  yean.  B.  S.  C..652. 

Grant 
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Grant  of  land  without  convejanee,  grantee  buUd^  a  home,  Ac  aod  ocea|iHi(eo 
years.    6  T.  R.  SS4. 

The  BOB  borrowed  money  of  hk  father  to  purchase  land,  on  condition  bjr  pmlto 
boild  a  house  thereon,  which  the  &ther  and  mother  were  to  have  for  their  hTei.  Tbe 
home  was  built,  and  the  fiuher  lived  in  it  three  years  rent  free,  and  died.  Hrid,  tbt 
the  father  had  no  Iccal  or  equitable  estate  in  die  houses  and  gained  no  lettleoteiitlif 
the  occupatiim,  and  that  the  mother  was  not  entitled  to  reside  in  it  mmomiblf. 

9M.&S.461. 

Son  builds  a  house  on  land  given  him  (by  parol)  by  his  &ther,  and  conliDoei  inpoi- 
session  of  it  for  thirty  years  without  paying  any  rent  or  acknowledgment,  KMMtiiMs 
residing  in  the  house  with  his  family,  and  at  other  times  letting  it,  and  recdTme  tk 
rent  Held  that  the  erandson  (the  j[>auper),  who  ceased  to  be  a  part  of  his  mbt^i 
fanilv  fifteen  years  after  the  building  of  the  house,  was  entitled  to  tbe  MttlaMat 
which  the  father  gained  by  residing  in  the  boose.    3  M.  &  S.  S8. 

1.  d«  Of  profits  partaking  of  the  realty. 

Xinng  upon  a  leasehoM  estate,  out  of  which  and  other  personal  property  the  penoo 
hat  a  rent  charipeonly,  gains  no  settlement    B.  8.  C.  769. 

Right  to  a  stmted  common  of  pasture,  to  cut  peat  and  get  limestone  dorii^  resi- 
dence^ never  exercised.  Held  not  to  amount  to  such  an  eatate  as  will  render  ifcepsit;' 
immortMe,    i  Bl  &  S.  479. 

I.e.  Of  mortgages. 

An  estate  conv^ed  to  trustees  to  be  sold  to  pay  mortgages  and  ^other  dcfatSiW 
BOt  give  to  the  person  conveying  it  a  settlement  by  a  subsequent  rcaidenoe,  tiUactiiill; 
wM.    A  mortgagor  in  possession  may  gain  a  seCtlttneDt.    DougL  63a 

Sa  also  a  mortgagee  m  possession.    Ibid. 

Bfortgagor  livinff  on  the  premises  mortgaged ,  but  not  in  possession  as  owner,  piss 
BO  settlement    5  T.  R.  771. 

Equitable  title  sufEdent  to  ^ve  a  setdement    Ilnd. 

If  a  cottaffebe  leased  for  years  determinable  on  lives,  and  be  conveyed  \fj  s  fraom 
and  her  humnd,  in  trust  to  raise  money  by  sale  or  mortgage,  with  a  claose  tor^ 
asngnment,  and  the  parties  continue  in  possession,  and  the  husband  die,  and  the  vn^ 
marry  a  second  husband,  she  retaining  possession,  he  will  gain  a  settlement  hfvxtj 
days  reridence,  thon^  the  money  do  not  appear  to  have  been  paid^    1 1^  ^^ 

2.  A$  to  estates  by  purchase. 

By^  9  G.  1.  c.  7.  i.  5.  no  person  or  persons  shall  be  dcysmed,  adjudged,  or  tsken,to 
acqmre  or  gain  any  settlement  in  an^  parish  or  place  for  or  by  virtue  of  any  parw^ 
of  any  estate  or  interest  in  sucfa'pansn  or  place,  whereof  the  considerstioa  foraeb 
purchase  doth  not  amount  to  the  sum  of  50L  btm&fide  paid  for  any  longer  or  fofthtt 
time  than  such  person  or  persons  shall  inhabit  in  such  estate,  and  shall  then  be  liable 
to  be  removed  to  such  parish  or  place  where  such  person  or  persons  were  last  \xff^ 
settled,  before  the  said  purchase  and  inhabitancy  therein. 

Children  residing  with  their  father  upon  a  tenement  purchased  by  him  for  less  tbtn 
30^,  gain  no  settlement  by  such  residence.    B.  S.  C  516.     l  Blk.  435. 
*  Father  surrenders  a  copyhold  tenement  under  sol.  value  to  his  son,  the  sod  giiss»> 
settlement  bv  residing  thereon.    2Sess.C.131.     lBamardy897.  Burr.S.C.5fi- 

But  held  tnat  a  conveyance  from  a  father  to  his  daughter,  in  conndcratton  of  nsUini 
love  and  affection,  without  any  pecuniary  consideration  being  paid,  is  sufficieottosiio 
her  husbaud  a  settlement   B.  S.  C.  386.    ^de  etiam  Id.  56a  ,       , 

A  conveyance  from  father  to  son,  in  consideration  of  natural  love  and  afleetisB^aBo 
of  10/.,  gams  a  settlement  where  the  reeX  value  of  the  estate  is  more  this  iw. 
ST.R.  951. 

A  grant  of  waste  land  by  a  lord  of  a  manor  under  30^  value»  the  fine  being  W->  ^ 
quit-reqt  j«.,  will  not  givb  a  settlement     1  T.  R.  S41. 

Where  there  is  np  custcmi  for  that  purpose,  the  lord  of  a  manor  cannot  makesaev 
mnt  of  copyhold;  andifhedoes,thegrantccacquiresthereby  no  settlement  by  a***^ 
Alt  a  grant  of  the  lord  of  copyhold  land,paying  a  yearly  rent  of  Si.  6d.  (which  r»»» 
a  subsequent  part  was  called  aquit-rantX  i»  apurdmse  within  9  G.  c.  7.,  aad  bea$ 
under  50/.,  confers  no  settlement   2  B.  &  A,  1 99.  .  _, 

Ol3nt  of  a  licence  to  inclose  wa8te»  and  to  creet  a  cottMe  gains  nosettteac* 
4  M.  &  S.  562. 

A  person  resident  on  an  estate  granted  him  for  lives  >ki  coosidentio^  oCa^-.^'^ 
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and  U.  renly  cumot  be  removed  therefrom  though  he  have  applied  for  relief,  and  is 
thereby  actually  chargeable.  But  it  is  an  estate  withiu  stat.  9  6.  l.  under  30/.  consi- 
deration.   5  East,  40. 

A  purchase  ofsoL,  part  of  which  was  paid  by  the  parish  oflficers  of  another  parish 
it  not  taken  to  bcv  fhiuduleifli  unless  so  stated.   Fol.  258.  ' 

Purchase  for  S9/.,  though  30/.  thereof  was  borrowed  on  mortgage  of  the  premises 
gains  a  settlement    B.  S.  C.  57.  * 

Justices  are  to  judge  of  fraud.    Ibid.  ' 

Purchase  of  a  cottage  for  60/.,  which  was  then  mortgaged  for  50/.,  and  payment 
afterwards  of  that  50/.  by  means  of  borrowing  the  same,  will  gain  a  settlement,  though 
the  estate  be  mortgaged  for  the  50/.  the  same  day.    6  T.  R.  755. 

Purchase  for  39/.  I7i.  tfdL,  the  premises  being  then  mortgaged  for  59/.,  which  ^t 
never  paid,  is  purchase  only  for  7/.  17«.  6<L  bond  file  paid.    9  T.  R.  12. 

Where  the  pauper  purchased  a  messuage  for  52/.,  40/.  of  whidi  was  secured  by  mort- 
gage of  the  messuage  to  the  vendor,  and  the  pauper  afterwards  sold  the  messuage  for 
eoL  to  anodicT,  who  paid  the  4oL  to  the  original  vendor,  and  20^  to  the  pauper,  aud 
the  pauper  quitted  the  messuase  within  forty  days  after  the  payment  of  the  40/.  to  the 
original  vendor.  Held,  that  he  gained  no  settlement  by  residence  on  such  estate 
1M.&S.  387. 

Where  the  purchase-money  mentioned  in  the  deeds  was  28/.,  but  thfe  sum  BonAjSde 
paid  was  30/.    3  T.  R.  474. 

2.  a.  Of  residence  by  a  mortgagee.  . 

Mortgagee  entering  as  a  principal  creditor  for  above  20  A  and  red<fing;  gams -a 
settlement  thereby.    Str.  1 1 62. 

2.  b.  Money  laid  out  oa  the  premises. 

Laying  out  money  afterwards  upon  a  purchase  ander  SO/,  will  not  gain  a  settlement, 
even  tfacmgh  the  ^oney  be  laid  out  in  the  erectioa  of  a  shop.    B.  S.  C.  555. 


S.  That  he  will  not  necessarily  be  settled,  though  he  may  not  be 

removable  from  his  own* 
A  woman  cannot  be  removed  from  her  husband's  estate,  though  he  be  run  away. 

B.S.C.412. 

Nor  from  a  leasehold  tenement  of  the  husband's.    B.  8.  C.  524, 

Not  even  if  the  pauper  be  actually  chargeable.    5  East,  40. 

Father  devised  a  tenement  purchased  for  less  than  30^  in  trust  to  let  to  fhrm  daring 
his  daughter's  life,  and  to  pay  her  the  rents  after  deducting  expenoes;  held  that  by 
fortv  days  residence  thereon,  by  permiiiion  of  the  trustee,  she  gained  a  settlement. 
isEast,  127. 

4.  How  far  a  certificate  person  will  gain  a  settlement  by  an  estate  of  his 
own,  notwithstanding  the  st.  9  &  10  W.  3.  c.  1 1. 

A  certificate  persdh  may  gain  a  settlement  by  residinflon  his  own  estate,  where 
'    it  comes  to  him  by  act  of  mw;  as  in  ri^ht  of  jrife.    Set.  &  Rem.  121.    Str.  163. 

So,  if  he  purchase ;  and  his  sf^rentice  may  derive  a  settlement  from  hinK  Str. 
2S6. 

So,  where  the  property  purehased  is  leasehold,  and  descends  to  a  certificated  person. 
lSess.C.  316.    B.S.  C.  205.  ,   '  ^ 

A  settlement  may  be  gained  by  a  certificated  person,  who  has  had  20  years  posses- 
ion.   B.S.C.  444. 

So,  where  an  estate  is  devised  to  the  wife  of  a  certificate  man.  B.  S.  6. 468.  Dougl. 
767. 

S»  How  far  residence  upon  a  man's  own  estate  is  necessary  to  gain  him 

a  setdenient. 

Mere  property  will  not  do;  reridence is  necessary.  Salk.524.  Str. 476.  2Sess.Ca. 
182.    B.  S.C.  307. 

But  residence  upon  the  same  eitate  is  not  necessary,  provided  it  be  in  the  parish. 
2Se«.C.  150. 
^  Residence  heed  not  be  forty  days  together.    Ibid.    B«  S.  C.  132. 

Resi- 
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Retidenee  io  the  parish  where  the  estate  is,  u  sufficieot,  even  thoaih  the  emte  be 
leased,  and  the  owner  residing  forty  days  iipon  it  by  leave  of  the  lessee,  for  the  p» 
pose  of  maiung  repairs.    1  l^ut,  S47. 

Sect  XIL  Of  settlement  by  serving  a  parish  office. — 1.  What  office 

will  confer  a  settlement. 

By  5&  4  W.  &  M.  c.  1 1.  S.O.  if  any  person  who  shall  come  to  inhabit  in  bdv  town  or 
parish,  shall  for  himself,  and  on  his  own  account,  execute  any  public  annua!  office  or 
chai^  in  the  said  town  or  parish,  during  one  whole  year,  he  snail  be  adjudged  ind 
deemed  to  have  a  l^gal  settlement  in  the  same. 

By  9  &  10  W.  a.  c.  1 1.  no  person  who  shall  come  into  any  parish  by  certificate,  ihsll 
be  adjudged  by  anv  act  whatsoever  to  have  procured  a  legal  settlement  in  such  parisb, 
unless  he  shall  really  and  botiA  fide  take  a  lease  of  a  tenement  of  the  value  of  lO/l  or 
shall  execute  some  annual  office  in  such  parish,  being  legally  placed  in  such  office. 

Deputy  constable  gains  no  settlement     19  Vin.  S79.    B.  S.  C.  5Sa  694. 

But  constable  serving  by  deputy  gains  a  settlement.  '  Cald.  S5S. 

Parish  clerk  is  an  annual  office.    Salk.  SS^.    Str.  94i. 

Curate  not  a  public  officer.    B.  S.  C.  746.    s  East,  ^$. 

Sexton  )a  a  public  officer,  and  gains  a  settlonent  if  part  of  chapel  yard  it  in  tbe 
parish  where  he  lives,  though  there  be  no  burials  in  it  during  his  oeing  in  the  office. 
9T.R.  118. 

Warden  for  a  borough  extending  to  aevenl  parishes,  gains  a  settlement  in  the  parish 
in  which  he  (ives.    19  Vin.  379. 

Constable  of  a  city  which  comprehends  several  parishes,  gains  a  settleoieDtiD  the 

Irish  in  which  he  lives,     l  B.  S.  C.  97. 

TiUungman  is  an  annnal  office.    Str.  544. 

Whether  entering  upon  the  office  immediately,  but  not  being  swoni  in  till  after  tlit 
expiration  of  a  year,  bie  sufficient.    Qu.    B.  8b  C.  sa 

Bonrsholder  is  an  annual  -office.    Str.  1 1 99. 

So,  hog-rinaer.    4  T.  R.  807. 

Notoriety  of  an  employment  not  sufficient.    Ibid. 

So,  bailiffor  ale-taster  for  a  borough.    B.  S.C.J65. 
.    Schoolmaster  not  a  public  officer.    Str.  13S5. 

But  collector  of  duties  on  births  and  burials  is.    Str.  411. 

Need  not  be  a  parish  office.    Ibid. 

So,  collector  of  the  land-tax.    s  Bott,  157. 

So,  governor  of  a  workhouse,   l  East,  83. 

Master  of  a  woridiouse  not  a  public  officer.    7  East,  167. 

2.  Of  the  time. 

Serving  a  part  of  the  year  only,  not  sufficient    B.  S.  C.  238.    8  T.  R.  44i. 
Nor  serving  for  half  a  year  at  a  time  only.    B.  S.  C.  444.  .  .     . 

3.  Of  the  residence. 

It  seems  that  there  must  be  a  residence  of  forty  days  at  least  in  the  paiisb,  iowhkh 
the  office  b  executed  and  the  settlement  claimed.    4  Cbetw.  Bum,  SSO, 

Sect.  XIII.  Of  settlement  by  payin^^  jthe  public  taxes  or  levies  of  the 

parisn. 

By  13  &  14  Car.  s.  c.  is.  forty  days  inhabitancv  shall  gam  a  settlemeot 
By  3  W.  &  M.  c  1 1.  s.  6.  if  any  person  who  shall  come  to  Inhabit  in  any  tows  ^ 
parish,  shall  be  charged  with  and  pay  his  share  towards  the  public  taies  or  ierietof 
the  said  town  or  parish,  he  shall  be  adjudged  to  have  a  legal  settlemeot  in  the 
same. 

But  bv  35  G.  3.  c.  1 01 .  s.  4.  no  person  who  shall  come  into  any  parish,  towadu^  or 
plac^  «ball  gain  any  settlement  therein  by  beins  charg^  with  and  paying  hi*  "^ 
towards  the  public  taxes  or  levies  of  such  place,  for  and  on  account  or  in  re^  ^ 
anv  tenement  not  being  of  the  yearly  value  of  10^ 

In  respect  to  this  statute,  it  is  ver>'  clear  that*  the  legislature  meant  that  oo  poion 
should  gain  a  settlement  after  the  passing  of  the  act  by  beu^  rated  and  payiiig;  A< 
words  •<  who  shaU  come  into  any  parish,'*,  mean,  who  shall  i^abit  there.  Itwas  is- 
tended  to  make  an'end  of  this  head  of  settleDient  law  in  future,    l  £Mt»  St9. 
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By  9  <&;  10  W*  3.  c.  1 1.  penons  residing  under  m  certificate  shall  gain  no  settlement 
by  being  rated  to  and  paying  any  such  levies,  taxes,  or  assetsments. 

1:  Of  inhabitancy. 

Where  a  person  is  rated  i»  one  parish  and  leftdes  in  another,  he  does  not  paxk  a 
tetlkDlBiitl^pif^  inch  fata    oT.  R.53g. 

S»  Of  the  being  charged. 

nougli  thehite  behtfomud,  sfill  payment  of  the  som  assessed  is  sufficient  19  Vin. 

But  not  if  the  iHMi^b^itiseti^  after  thd  rate  is  paid.    6  T.  11*540. 


9.  Bt  The  temnt  tenst  be  the  person  charged. 

The  person  paying  must  also  be  the  person  rated,  and  he  must  be  the  tenant  PoLl98. 
8  Sess.  C.  188. 

Hiere  must  be  both  a  rate  made  upon  and  payment  by  the  person  claiming  a  settle- 
ment   FoL  180.    B.  8.  G.  77.  98.  100. 

The  rate  must  be  on  the  occopier..   DougL  564. 

But  a  person  may  be  rated  by  another  description  than  that  of  his  name^  as  ^  occu- 
pier^' or  ^  tenant^    »  Mod.  3B.    8  Burr.  1068.    B.  8.  C  465. 

It  ia  enoogh  if  there  be  a  description  sufficient  to  chaorge  the  tenant.    Ciild.  95. 

But  there  must  be  a  charge  upon  him :  and  if  the  rate  be  made  in  any  dther  way 
than  by  nahi^  ft  must  appear  tnat  the  tenant  was  notoriously  sudL  8  T.  R.  688. 
Dougl.  681. 

The  rate  itself  must  be  produced  at  etidcnce  of  bdngcAaiged.    8  Bast,  85. 


2.  b.  Of  refundiniF  to  the  tenant. 


Landlord  relundmg  to  the  tenant  the  amount  of  the  tax  paid,  does  not  prerent 
the  gaining  a  settiement    B.  S.  C.  $^^. 
Sahtfy  of  a  tide-waiter  rated  to  the  land-tax.    B.  S.  C.  5. 
Salary  of  an  excise  officer  rated  to  the  land-tax.    8  Bast,  68 . 
Sahiry  of  a  custom-officer  rated  to  the  land-tax.    8  East,  583. 

3.  Of  the  land-tax. 

Landptax  is  a  tax  within  the  act    B.  S.  C.  75. 

It  mug  be  iofi»rad  from  tiie  fiMmi  of  lating  who  it  the  person  rated ;  and  in  the  case 
of  land-tax,  the  presumption  u  (between  the  public  and  the  tenant)  tiiat  the  occupier 
u  the  person  rated,    tidd.  876. 

AratenMdetoonanowlyiaagoodralefbrtiiemirposeaofasettienic&t  9East,805.* 

B^  9  G.  1.  c.  7.  no  person  who  shall  be  assessed  to  the  scayenger's  rate,  or  to  the 
repairs  of  the  highways,  and  fhall  duly  pagr  the  same^  shall  be  deiteed  to  be  settled 
tberebv. 

And  paying  to  the  county  bridge  gain^  no  settiement    Sett  ARem.  l. 

4.  Of  Stat.  35  6.  8.  c.  lai. 

The  55  0. 5.  c.  101.  profides,  that  no  person  or  persons  whatsoever  who  shall  come 
Into  any  parish,  township,  or  place,  shall  gain  a  settiement  in  such  parish,  township, 
or  place,  oy  bdns  char^  with  and  paving  his,  her,  or  thdr  share  towards  the  pubhc 
taxes  or  levies  of  the  said  parish,  townsnip,  or  place,  for  and  on  account  or  in  respect 
of  any  tenement  or  tenements  not  being  of  the  yearly  value  of  10/. 

The  mode  of  gaining  a  settlement,  therefore,  by  rating  and  paying  pubUc  taxes  ob- 
tuns  no  longer,  for  if  the  tenement  be  of  lO/.  a  settlement  arises  tiiereby,  so  that  such 
is  the'point  to  be  ascertained ;  for  if  it  be  less,  it  is  immaterial  what  public  inipo«ltions 
are  sustained  in  respect  thereof 

By  49  G.  3.  c.  161.  s.  59.  persons  assessed  to  and  payinj^  the  duties  on  houses  and 
wiuaows,  or  any  of  the  as^cased  taxes,  shall  not  thereby  gmn  a  settiement 

Sect.  XIV.  Of  the  acknowledgment  of  settiement  by  certificate. 

Altho^rii  St.  55  6. 5.  c  101.,  by  rendering  no  one  removablii  till  he  or  she  become 
actually  chaigeable,  has  made  it  no  loncer  necessary  to  grant  certificates,  yet  as  the 
parish  officers  retain  the  power  to  certify  as  heretofore  tmit  any  particular  person  is  a 
paoihioner  of  theur  parish,  it  is  necessaiy  to  retain  this  head. 

Vol.  IV.  3D  By 
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By  8  &  9  W.  5.  c  SO.  persons  coming  to  inhabit  in  any  parish  or  plao^,  andbrinp  ng 
with  them  a  certificate  under  the  chnrchwardens  hands,  «c.  owning  them  to  he  inha- 
bitants of  such  other  parish,  the  said  other  parish  to  provide  for  them  whenerer  ffhey 
ask  relief  of  the  parish  to  which  certificate  was  given.- Explained  by  9  &  lo  W.  5.  c  ll. 
and  IS  Ann.  stat  1.  c.  18.  s.  9.  Such  witness  to  swear  to  the  execution  of  certificates, 
&c.  by  5  6.  t.  c.  89.  s.  8.,  and  shall  not  be  removed  before. 

By  9  &  10  W.  9.  c.  1 1.,  redtinj;  8  &  9  W.  8.  c.  80.  s.  1.,  and  that  doubts  had  anaen 
by  what  act  persons  coming  to  inhabit  or  reside  within  any  parish  under  aucb  certili- 
cates  might  procure  a  I^gaf  settlement,  it  is  enactedj  that  no  person  or  persons  what- 
soever who  shall  come  into  any  parish  by  any  such  certificate,  shall  be  adjadced  by  any 
act  whatsoever  to  have  procured  a  l^gal  s^ement  in  such  parish,  unless  he  or  ihtj 
shall  really  and  hcnhfide  take  a  lease  of  a  tenement  of  the  yearly  value  of  lOHy  or  afaafi 
execute  some  annual  office  in  such  parish,  bdng  legally  placed  m  such  office. 

By  li  Ann.  st  1.  c.  18.  s.  3.  any  person  bound  apprentice,  or  being  a  hired  serrant 
to  one  who  came  into  a  parish  by  certificate,  shall  not  gain  a  settlement  there  by  reason 
of  such  apprenticeship,  &c. 

By  3  G.  2.  c  99.  witness  to  certificates  of  settlements  to  swear  that  they  saw  the 
churchwardens,  &c.  sign  them. 

1 .  Of  the  form  of  certificates. 

A  parish  is  not  compellable  to  ^rant  a  certificate.    9  Seas.  C.  153. 

A  mis-direction  will  not  vitiate  it,  ndther  will  it  be  bad  for  noiMfirectioiL  Str.  1 1 65. 
B.S.  C.  171. 

Certificate  need  not  be  directed  to  the  parish  to  which  it  is  delivered,  l  £afit,45S. 

Nor  to  any  parish  in  particular.    Ibid. 

But  it  cannot  be  trannerred  firom  parish  to  parish.    Ibid. 

And  there  must  be  a  particular  parish  in  contemphition  at  the  time.   4  T.  R.  851 . 

A  certificate  must  be  signed  by  a  majority  of  churchwardens  and  overseers,  or  it  is 
void.    B.  S.  C.  770.     1  T.  R.  775. 

When  signed  \x^  one  churchwarden  and  one  overseer  out  of  four  churchwardens  and 
two  overseers,  it  is  void.    9  East,  168. 

And  also  by  one  overseer  of  a  township.    Ibid. 

By  51 G.  8.  c.  80.  certificates  heretofore  signed  by  two  persons  only  acting  as  church- 
wardens, &c.  valid.    Vide  supra. 

Act  not  to  alfect  any  prior  deduon  in  any  court. 

By  54  G.  8.  c.  107.  cmficates  of  settlement  are  made  valid,  although  the  duvch- 
wardens,  ^c  were  not  sworn  in. 

Such  certificates  to  be  valid,  if  executed  by  the  oveneers  of  the  poor  of  any  town- 
ship,  Ac    Ibid. 

Not  to  aflect  settlements.    Ibid. 

The  certificate  is  to  be  signed  by  two  justices,  but  they  are  not  obfiged  to  s%a  it. 

a%  S>.  Kj»  581. 

The  justices  who  sign  may  be  the  witnesses.    9  Bot^  561. 

A  parish  certificate  of  more  than  thirty  years  date,  ackaowledeing  the  paimer^s 

Sancmither  and  fiither  to  belong  to  the  appellant  parish,  produced  by  a  rated  infaa- 
tant  who  was  overseer  of  the  respondent  parish,  was  held  to  be  evi<£mce;,  though  u 
was  objected  that  some  account  should  be  given  of,  and  that  the  witness  was  not  com- 
petent to  give  that  account :  and  it  seems  that  if  neoessary,he  might  be  examined  as 
to  the  custody.    9  M.  &  S.  357. 

On  an  appeal,  the  respondents,  in  order  to  prove  the  fact  of  the  delivery  to  them  of 
a  certificate,  given  by  the  appellants,  acknowledging  the  pauper  to  be  their  settled  m- 
habitant,  produced  an  old  book  from  their  own  paridi  cnest,  in  which  was  an  entry 
of  that  fact,  in  the  hand-writing  of  a  former  parisii  officer.  Held  th^t  such  evidence 
was  inadmissible.    9  B.  &  A.  185. 

As  to  the  sealing,  see  Phill.  £vid.  51  a 

2.  Of  the  delivery  of  certificates. 

,  A  certificate  must  be  delivered  to  the  parish  officers  at  the  time  of  coming  into  the 
parish.    5T.  R.154. 

3.  Of  persons  whO|  by  certificates,  are  protected  fitm  lemoyal. 
Vide  Cald.  918. 

4.  To 
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4.  To  what  individuals  a  certificate  extends. 

A  certificate  extends  to  after* born  children,  and  a  second  wife.    B.  S.  C.  182. 

A  parish  mnting  a  certificate  to  a  woman,  stated  to  be  a  spinster  and  with  child, 
and  acknovnedg^nff  both  to  be  legally  settled  in  the  parish  so  certifying,  is  bound  to 
receive  the  child,  bom  a  bastard,  in  the  certified  parish.    B.  S.  C.  ^o. 

But  a  certificate,  stating  the  woman  to  be  unmarried,  and  aereeins  to  receive  her 
and  all  the  children  she  mig^t  thereafter  have,  does  not  extend  to  a  bastard  born  se- 
veral years  after.    7T.  R.36S. 

A  certificate  does  not  extend  to  grandchildren,  nor  to  children  (unnamed,)  after 
th^  become  heads  of  fiunilies.    4  T.  R.  797. 

The  fiunily  consists  of  those  who  live  under  the  same  roof  with  the  paUrfamiiiatt 
who  form  his  fife-side.  When  they  become  the  heads  of  new  establishments,  they  cease 
to  be  a  part  of  the  father's  fiunily.    Ibid. 

But  it  the  children  be  named  in  the  certificate,  it  will  extend  to  them  after  they  be- 
come heads  of  families.    5  T.  R.  S58. 

But  if  a  child  be  intentionally  left  out  of  the  certificate,  it  does  not  extend  to  that 
child,  although  he  nuy  not  have  become  the  head  of  a  family.    7  T.  R.  135. 

And  the  parties  themselves  may  narrow  the  extent  of  a  certificate.    Ibid. 

'  5.  Of  their  efiect. 

A  certificate,  acknowled^ng  the  persons  returned  in  it  to  be  man  and  wife,  con- 
cludes the  parish,  though  it  afterwards  appear  that  they  were  not  so;  the  woman 
swearing  they  had  never  been  married.    Str.  1 86. 

A  certificate^  acknowledging  R.  B.,  and  M.  his  wife,  to  be  Imlly  settied,  &c  is  con- 
dutive  of  the  ftct  of  settlement,  though  they  were  not  married  legally,  R.  B.  having  a 
first  wife  still  alive.    B.  S.  C.  355. 

Cer^cate,  including  by  mistake  a  bastard  as  a  Intimate  child,  held  conchinve. 
B.  8.  C.  737.    8  B.  &  A.  149. 

When  the  second  marriage  of  the  wife  is  not  firaudulent  or  criminal,  a  certificate, 
acknowledging  the  second  husband  and  M.  his  wife,  will  be  conclusive,  though  the  first 
husband  return  after  the  second  marriage.    8  T.  R.  465. 

A  certificate  is  conclusive,  between  the  parish  certifying  and  the  parish  to  which  it 
is  granted,  although  not  delivered  till  after  the  removal.    Cald.  64. 

A  certificate  i»  not  conclusive,  excepting  between  the  two  original  parishes.  4  T.  R. 
851. 

When  a  question  arises  between  the  originally  certifjang  parish,  and  a  third  parish, 
the  certifying  pariah  may  inquire  into  the  truth  of  facts  stated  in  that  certificate. 
4T.  R.851.  ■ 

A  certificate  is  not  binding  against  a  subsequent  settiement.    3  Salk.  253. 

A  certificate  is  not  restrictive  from  gaining  a  settlement  in  a  third  parish,  and,  there- 
fore, the  apprentice  to  a  certificated  man  being  assigned  to  one  in  another  parish,  may 
gain  a  settlement  in  that  parish  by  serving  him  there.    Str.  1 1 47. 

A  certificated  person  is  at  lai^ge  as  to  every  parish,  but  the  certificated  one.  B.  S.  C. 
869. 

So,  also  in  the  case  of  hiring  and  service  in  a  third  parish.    B.  S.  C.  385. 

A  certificate  extends  no  further  than  to  the  place  where  first  delivered.  B.  S.  C 
381. 

6.  Of  the  continuance  of  certificates. 

Where  a  certificated  man  takes  an  apprentice  and  then  goes  with  him  to  anotiier 
parish,  and  the  apprentice  resides  there  forty  days  as  an  apprentice,  tihe  apprentice 
gains  a  settiement  there.    B.  S.  C.  597. 

A  voluntary  removal  to  a  third  parish  is  not  of  itself  a  desertion  of  the  certificate. 
Ibid. 

A  certificate  is  dischai^ed  by  gaining  a  settlement  in  another  parish.  B.  S.  C.  428, 
499. 

The  settiement  of  a  son,  coining  into  a  parish  with  his  father  under  a  certificate,  as 
part  of  the  father's  family,  not  having  before  gained  any  settlement  of  his  own,  shifts 
with  the  settlement  of  the  fiither  in  the  certificated  parish,  though  such  son  were  named 
in  the  certificate.     16  East,  118. 

Alto  a  certificate  is  discharged  by  an  estate  coming  to  a  man  by  descent,  devise,  or 
purchase,  he  continuing  thereon  forty  days.    4  Bum.  579. 

Also  by  a  removal  by  order  of  justices.    B.  S.  C.  373. 

And  a  certificate  was  duch»rgedj  where  the  otject  of  it  returned  with  his  whole 
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family  to  the  certifying  parish,  and  died  there,  without  going  back  to  the  pauhiiadi 
recdved  him.    B.  S.  C.  409. 

A  parish  certificate^  granted  to  T.  C.  and  J.  hit  vife^  aiigffgiuig  to  reoore  dm, 
their  child  or  children,  bom  or  to  be  bom,  only  exIeiMb  to  a  loa  born  tt  Ihe  tUK 
of  granting  the  certificate,  so  lone  as  he  continues  part  of  his  fiuher's  &Biily;tiieRfoie^ 
where  the  son  oiarried,  and  resided  with  his  fiEunily  apart  from  his  fiither  in  tibe  ooti- 
ficatni  parish,  held,  that  his  apprentice  gained  a  settlement  by  senriqg  himintfceni 
parish.     1  M.  &  S.  669. 

If  a  certificate  ad^nowledge  A.,  and  B.  his  wife,  to  be  legally  lettled,  kc,  sod  A. 
and  B.  return  to  the  certifying  parish,  and  there  have  a  son,  and  the  son  lure  fabsdf 
to  a  person  to  the  certificated  parish,  and  there  many  and  hkre  a  family,  that  Wj 
is  not  within  the  certificate.    Oougl.  418. 

It  a  certificated  person  go  to  a  third  parish,  and  there  be  hired  to  difibeDtpenoot 
for  a  year  respectively,  and  serve  acooroioglv,  and  then  return  to  her  brotlier,who  is 
still  residing  under  the  certificate;  it  is  no  ocsertioD  of  the  certificates   CaU.144. 

Whenever  a  certificated  person  leaves  the  oertificated  pariah,  withont  aaj  iatatioo 
of  returning,  the  certificate  is  at  an  end.    l  X.  R.  354. 

A  temporary  removal  is  where  a  person  gees  firom  the  cotifioBted  pamh  dteifaee, 
on  a  visit  or  on  occasional  business,  leaving  his  fiunily  behind  him  in  that  pariih  uhis 
domicile.    5  T.  R.  526. 

If  the  son  of  a  certificated  person  leave  him,  and  go  to  the  cerdficatu^  pamb,  sod 
there  hire  himself  to,  and  serve  several  persons,  but  gain  no  settlement  thcre^  aod 
then  return  to  the  certificated  person,  it  is  no  desertion  of  the  certificate.  sT.E. 
399. 

7.  Of  reiBoviog  certificated  persons. 

No  more  of  a  certified  family  can  be  removed  back  than  those  that  wk 
B.S.C.  748. 

If  A.  and  his  fiunily,  not  residents  with  his  fiither,ask  reiieC  Che  bitter  is  aotthcR^ 
ehargeable.    5T.R.44. 

•  A  pauper  mnr  be  removed  fi!om  a  parish  where  he  is  residing  under  a  oeitifici^ 
to  a  parish  in  which  he  gained  a  settlement,  before  the  granting  of  the  oertifieai^ 
•ndneedflotofaecessily  be  removed  to  the  certifying  pariah.    l6£8it,50S. 

8.  Of  apprenticeship  under  certificates. 

Apprentice  of  an  uncertified  man  serving  a  certificate  man,  can  gain  no  Mttleaent 
thereby  in  the  certificated  roan's  parish  where  the  service  is  performed.  B.S.C6iO. 

Where  a  pauper  was  bound  apprentice  to  a  certificated  man,  and  during  lus  appnD* 
ticeship,  he  being  of  the  age  of  eighteen,  hu  father  gained  a  new  settiemeitt,  sod  the 

Eauper  did  return  to  his  fiither's  till  after  twenty-one;  held,  not  to  be  einsoc^ated, 
ut  to  follow  bis  fashePs  settlement    8  B.  &  A.  582. 

Apprentice  to  a  certificated  man  serving  an  uncertificated  person  in  the  oae 
parish.  4T.R.571. 
A  second  certificate  to  a  pauper  dischai^ges  a  former  one  given  by  the  same  parw- 

lT.R.918. 

Apprentice  bound  and  serving  twen^-two  days  before  the  execution  of  a  cotiiicate. 
B.S.C.  470.  . 

Apprentice  to  a  man  who  had  a  certificate,  but  which  was  not  delivered  dll  m 
the  apprenticeship,  may  gain  a  settiement  by  such  apprenticeship.    5  T.  R.  154. 

A  certificate  extends  to  the  apprentice  of  the  widow.     5  T-R.  866. 

So,  to  certificated  man's  apprentice,  assigned^ to  an  uncertificated  person.  4  TM'f^\- 

Persons  who  come  into  a  parish  under  a  certificate,  must  also  reside  there  oadff  it 
for  the  purpose  of  being  within  the  operation  of  it.    6  East,  597. 

Certificate  from  a  friendly  society  under  53  GL  s.  c.54^  without  proof  of  delivf}'> 
not  available  to  prevent  a  settlement.     14  East,  255. 

Sect  XV.  Of  acknowledgment  of  settiement  by  relief. 

The  hate  fiuit  of  receiving  relief  while  in  a  parish,  is  no  proof  of  settlemeat  is  tbst 
parish.    2  East,  27.  ^      ^^ 

Relief  given  (many  times)  to  a  pauper  resident  in  the  relieving  parish, lino  enoeacc 
of  a  settlement  therein.    8  East,  498.  , 

But  relief  given  by  a  parish  to  a  fiunily  rendent  in  another  parish,  is  evidence  ot  s 
settiement  in  the  relieving  parish.    5  East,  555.  . 

Evidence  of  a  settiement  in'  A.  by  certificste  granted  to  pauper^  ^P'"^^^  -^ 
rebutted,  by  shewi^  that  B.  had  relieved  the  pauper  and  Ida  mmily  while  refloogii^ 
other  places,    15  £ast,  350.  ^,  ^ 

Scct.XVfl.Of 
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Sect.  XVII.  Of  removals. — 1.  Who  may  be  removed. 

By  13  &  14C.  3.  c  12.  «.  1.  it  shall  be  lawful,  upon  complaint  made  by  the  church- 
waraeos  or  OTencen  of  the  poor  of  any  parish  to  any  justice  of  peace,  within  forty 
days  after  any  such  person  or  persons  commg  so  to  settle  (as  in  the  act  recited)  in  any 
tenement  undtf  the  yearly  vafue  of  lo^,  for  any  two  justices  of  the  peace,  whereof 
one  to  be  of  the  quorum,  of  the  division  where  any  person  or  persons  that  are  likely 
to  be  chargeable  to  the  parish  shall  come  to  inhabit,  by  their  warrant  to  remove  and 
convey  such  person  or  persons  to  such  parish  where  he  or  they  were  last  lecally  set- 
tled, either  as  a  native^  householder,  sojourner,  apprentice  or  servant,  for  the  space 
of  forty  days  at  the  least,  unless  he  or  th^  give  sufficient  security  for  thedischai^  of 
the  said  parish,  to  be  allowed  by  the  said  justices.   Altered  andf  explained  by  1  J.  2. 

C17.S.3.    3  W.&M.C.  11.S.9. 

Township  in  which  last  l^al  settlement  claimed,  ceaung  to  have  overseers,  removal 
cannot  be  nmde  thither,  nor  to  any  other  parish.    2  B.  ft  A.  1 69. 

By  s.  3.  of  the  above  statute^  if  such  person  or  persons  shall  refuse  to  go,  or  shall 
not  remain  in  such  parish  where  they  oijttht  to  be  settled  as  aforesaid,  but  shall  return 
of  his  own  accord  to  the  parish  from  whence  he  was  removed,  it  shall  and  may  be 
lawful  for  any  justice  of  the  peace  of^the  city,  county,  or  town  corpohite,  where  the 
said  oflfence  shall  be  committed,  to  send  such  person  or  persons  ofibnding  to  the 
house  of  correction,  there  to  be  punished  as  a  vagabond,  or  to  a  public  workhouse,  in 
this  present  act  hereafter  mentioned,  there  to  be  employed  in  work  or  labour. 

And  bv  St  17  G.  9.  c.  5.  s.  1.,  all  persons  who  shaH  unlawfully  return  to  such  pa- 
rish or  puce  from  whence  they  have  been  l^lly  removed  by  onler  of  two  justices, 
without  bringing  a  certificate  vom  the  parish  or  place  whereunto  they  belong;  shall 
be  deemed  i<&e  and  disorderly  persons;  and  any  one  justice  may  commit  them  (being 
thereof  convicted  before  him,  by  his  own  view  or  by  their  own  confession,  or  by  the 
oath  of  one  credible  witness)  to  the  house  of  correction,  there  to  be  kept  to  hard 
labour,  for  any  time  not  exceeding  one  month. 

And  bv  St.  15  ft  14  Car.  9.  c.  li.  s.  3.,  if  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  to  which  he  or  they  shall  be  removed,  refuse  to  receive  such  person 
or  persons,  and  to  provide  work  for  them,  as  other  inhabitants  of  the  parish  ;  any  jus- 
tice of  peace  of  that  division  may  and  shall  thereupon  bind  any  socb  officer  or  officers 
in  whom  there  shall  be  default,  to  the  assizes  or  sessions^  there  to  be  indicted  for  his  or 
their  contempt  in  that  behalf. 

And  by  St.  3  W.  ft  M.  e.  1 1.  s.  10.,  chnrcfawarden  must  receive  a  person  removed 
by  warrant  of  two  justices  of  peace,  under  SL  penalty. 

And  by  35  G.B.  c.  101.,  no  person  is  to  be  renoved  till  he  become  actually 
chargeable. 

But  rogues,&c.  are  tobe deemed  chargeable,  s.  5. 

And  pregnant  single  women,  s.  a. 

A  pauper  residing  upon  an  estate,  which  be  has  acquired  by  purchase  for  less  than 
30/.,  IS  irremovaMe  during  the  time  of  such 


1.  a.  Of  removal  of  the  wife. 

Whether  the  ^ife  may  be  removed  without  the  husband :  she  cannot.  But  the  ap- 
pellants must  shew  that  there  was  a  separation  in  fact    Str.  544.  B.  S.  C.  8 1 5. 

It  must  appear  (to  make  such  removal  invalid)  that  the  husband  was  resident  with 
the  wife  at  the  time  of  her  removal.    B.  S.  C.  153. 

If  a  wife  be  removed  (eo  nomine)  to  the  place  of  her  l^al  settlement,  it  is  good. 
B.S.  C.  169. 

An  order  for  the  removal  of  a  married  woman  (not  stating  her  to  be  such)  and  her 
children  to  Y.,  adjudging  that  the  lawful  settlement  of  her  and  her  children  is  in  Y., 
was  held  well,  without  adjudging  that  Y.  was  her  husband's  settlement;  and  proof  by 
the  mother  of  the  husband  that  he  gained  a  settlement  in  Y.  by  hiring  and  scrnce,  was 
hdd  sufficient,  without  caUing  the  husband,  although  it  appeared  that  he  was  in  this 
country.    4  M.  ft  S.  52. 

The  wife  and  children  of  a  foreigner  cannot,  when  they  becoipe  chargeable,  be  re- 
moved from  him  to  the  wife's  parish.    B.  S.  C.  813. 

Removal  of  a  woman  as  the  wife  of  J.  G.  to  C.  is  sood,  for  it  will  be  presumed  that 
C.  is  the  husband's  settlement.    DoueL  46.  n.    Cald.  49. 

If  the  husband  return  afker  the  wife  has  been  removed,  and  that  order  of  removal 
quashed,  they  cannot  be  removed  together  to  the  place  of  the  former  removal  Dougl. 
46.    Cald.  59. 

3  D  3  The 
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Tbe  wife  may  be  removed  without  her  husband  (he  haTiog  no  9eUleiDeiit)iftiKy 
consent.    5  East,  1 13, 

A  married  woman  pregnant  of  a  child  which  when  bom  will  be  a  bastard,  iiieoof* 
able  if  tbe  husband  be  abroad;  and  shall  be  for  this  purpose  as  an  unmarried  woono 
with  child.    9  East,  388. 

Otherwise  if  it  appear  that  she  is  a  woman  of  substance,  and  not  likely  to  bring  a 
burthen  upon  the  parish.    Ibid. 

1.  b.  or  removal  of  servants. 

A  maid  servant  may  be  discharged  by  her  master  for  being  with  child,  and  maj  tbeo 
be  removed.    Cald.  11. 

A  single  woman  serving  a  master  under  a  contract  of  hiring  and  lervioe  cannot, 
though  pr^nant  of  a  child  which  will  be  bom  a  bastard,  be  removed  from  her  lerrice 
against  tier  consent  and  his.    3  East,  565. 

1.  c.  Of  removals  under  st.  35  G.  S.  c.  101.  s.  6. 

Order  adjudging  merely  that  the  woman  removed  was  with  child  and  unmarried, 
without  drawing  die  concluaon  that  she  was  chargeable,  is  bad.  1 1  £ast,58l. 

An  order  of  removal  founded  on  the  3S  G.  5.c.  101.  s.  6.,  stating  that  A.  E. 
woman  was  by  being  pregnant  deemed  to  have  become  chargeable,  &c.  is 
9  East,  398. 

An  unmarried  woman  being  pregnant  may  be  removed  though  she  be  rending  nncier 
a  certificate.    8  T.  R.  68. 

A  servant  well  settled,  bein^  with  a  master  removable,  cannot  be  remored  vitb 
him,  but  the  master  may  complam  upon  the  retainer.    Sett.  &  Rem.  Sll . 

1.  d.    Of  casual  poor. 

A  labourer,  who  in  passing  through  a  purish  with  a  loaded  cart,  breaks  his  leg  by 
accident,  is  to  be  considered  as  casual  poor,  and  as  such  not  removable  under 
13  &  14  C.  8.  c.  12.  or 35  G.  3.  c.  101.  lOEast,  25. 

Removal  of  a  pauper  who  had  been  sent  backwards  and  forwards  from  ooe  pariu  to 
another,  and  been  occasionally  relieved  by  both,  held  good.    14  East,  S5l. 

I.e.  Of  soldiers,  &c. 

By  3  G.  5.  c.  8.  such  o£Bcers,  mariners,  soldiers,  and  marines,  who  have  scrred 
since  November  1748,  and  not  deserted;  and  bv  42  G.  3.  (u  69.  the  same  is  fbrtbcr 
extended  to  those  who  have  served  sinee  16  July  1784 ;  and  by  42  G.s.  (uS9,t»5- 
and  48  G,5.  c.  90.  s.  75.,  the  same  is  extended  to  all  militia  men,  being  married dko, 
who  have  personally  served  in  actual  service  for  five  years ;  and  by  S6  G.  3.  c.  67^  to 
such  persons  as  aforesaid  who  have  been  employed  since  June  22,  1809;  andsboto 
fencibles  who  shall  have  served  five  years,  and  been  honourably  ^^^'^'S^'^^f,*^ 
thdr  wives  and  children,  ma^  set  up  such  trades  (as  in  the  act  mentioned)  without 
any  molestation  by  reason  of  the  using  of  such  trades;  nor  shall  they,  or  toeirwrrei 
or  children,  during  the  time  they  shall  exercise  such  trades,  be  removable  to  w» 
place  of  settlement,  until  thejr  shall  become  actually  chargeable. 

Working  as  a  husbandman  is  not  a  trade  within  the  act    3  T.  R.  135. 

However,  st  35  G.  3.  c  101.  seems  to  render  these  provisions  nu^atoiy,  as  nr  a 
removals  are  concerned,  as  that  act  pi^vides  that  no  person  (excepting  as  thereu  or 
cepted),  shall  be  removable  till  actually  chargeable. 

2.  Of  the  order  of  removal. 

\  Orders  must  be  executed  by  the  o£Bcers  of  the  removing  parish.    Salk.  iB3» 
If  a  place  be  extraparochial,  and  hath  no  overseers,  Uie  justices  cannot  rcoofe 

from  thence,  because  there  are  none  ^ther  to  complain  or  to  convey;  but  the  jo^* 

ticca  ought  first  to  appoint  overseers,  and  then  to  remove.    Salk.  487. 
But  it  is  no  longer  necessary  that  the  pauper  should  be  conveyed  by  the  oreneen, 

since  by  st  54  G.  3.  c.  1 70.,  paupers  ordered  to  be  rtooved  may  De  conveyed  by  other 

persons  than  churchwardens  or  overseera. 

2.  a.  Of  the  place  from  and  to  which  a  removal  may  be. 

As  the  justices  cannot  send  from  an  extraparochial  place,  unless  they  ^^^^^^^^^ 
no  neither  can  they  send  to  an  extraparochial  place  which  hath  no  overseers,  becio* 
there  are  none  to  receive  them.    Siflk.  486.       '  i. 
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Removals  to  places  wMch  have  no  oyerseers.    Vide  Cald.  98. 

Order  of  removal,  though  to  a  wrong  place,  is  conclusive,  if  nnappealed  against. 
1 8  Via  408.     B.  8.  C.  664. 

Churchwardens  are  overseers  of  a  whole  parish,  thouj^  it  be  divided  into  townships. 
Ibid. 

Removal  to  a  village,  a  part  of  a  parish,  is  void.    Cald.  248. 

Afis-direction  of  oraer,  see  7  East,  466. 

2.  b.  Of  the  complaint. 

The  order  of  removal  must  set  fcNrth  a  complaint  made.    Andr.  361 . 
And  made  by  Uie  proper  officers.    Salk.  49S.    Fol.  S67. 

2.  c.  Of  the  justices,  their  style  and  jurisdiction. 

The  justices  authority  must  appear.    5  Mod.  39S. 

The  complaint  may  be  to  one  justice,  but  two  ought  to  be  together  at  the  adjudi« 
cation  and  bearing.    Sett  &  Ram.  107.    Str.  75. 

Also  at  the  examination.    Str.  109S. 

And  most  undoubtedly  the  Justices  ought  to  be  both  together  at  the  hearing  and 
determining ;  though  the  practice  in  manv  places  is  odierwise.    4  Bum,  690. 

But  it  hMbeen  cUBtermined,  that  an  order  of  removal,  siened  by  two  justices  sepa- 
rately, u  not  absolutely  void,  but  only  voidaUe,  if  appoded  against  in  a  reguhvr  way. 
4T.R.596.  t 

Whether  it  be  necessary  that  iJie  two  justices  shall  be  together  at  the  time,  depends 
upon  the  circumstance  whether  the  act  to  be  done  be  judicial,  or  merely  ministerial, 
s  Bott,  375. 

The  order  must  state  that  the  iusdces  were  justices  of  the  peace.  •  Set.  ft  Rem.  97* 

And  for  the  county,  ftc    8a&.  474.    Cald.  575. 

It  need  not  appear  that  they  are  justices  of  the  division.    Salk.  475. 

One  county  mentioned  in  mar^n,  and  two  in  bodv  of  order.    See  9  East,  66. 

An  order  of  magistrates  was  directed  to  die  parish  of  W.  in  the  county  of  Rutland, 
and  also  to  the  murish  of  M.  in  the  county  of  Xeicester,  and  the  words  **  county  of 
Rutland"  were  tnen  written  in  the  manpn,  and  the  magbtrates  were  in  a  subsequent 
part  of  the  order  described  as  justices  otthe  peace  for  the  county  aforesaid.  Held,  that 
It  thereby  sufficiently  appeared  that  they  were  justices  for  the  county  of  Rutland,  i  B. 

&  A.  597. 

Bj  96  G.  9.  c.  97.  no  order  shall  be  set  aside  for  not  setting  forth  that  one  of  the 
justices  was  of  the  quorum. 

The  sessions  may  examine  into  the  jurisdiction  of  the  removing  justices.    Str.  500. 

By  7  G.  5.  c.  91.  if  in  any  €atyf  borough,  town  corporate,  francnise,  or  liberty,  they 
have  one,  and  no  more  than  one  iustice  actually  of  the  quorum,  all  acts,  orders,  adju- 
dications, warrants,  indentures  or  apprenticeship,  or  other  instruments,  done  or  exe> 
cuted  by  two  or  more  justices,  qualmed  to  act  within  such  city  or  other  place,  shall  be 
valid,  although  ndtber  of  the  justices  shall  be  of  the  quorum. 

2.  d.  Of  the  coun^. 

The  county  in  the  margin  is  not  sufficient,  but  it  must  appear  in  the  body  of  the  order 
that  the  place  is  in  such  county,  either  expresslv  or  by  some  words  of  reference,  a& 
*  in  the  sud  county,'  or  '  in  the  county  aibresaid.'  SeL  ft  Rem.  151.  9  Sess.  Ca.  181. 
1  Barnard,  177. 196.    9  Burr.  S.  C.  196. 

But  where  two  counties  are  mentioned  before^  *  the  county  aforesaid*  is  bad  for  un 
certainty.    B.  S.  C.  95. 

2.  e.  Of  the  description  of  the  paupers. 

Pauper  to  be  named  if  known;  or  if  unknown,  he  should  be  steted  to  be  so.  Set.& 
Rem.  45.  57. 

Children  to  be  described  by  their  name  and  age.  Salk.  485.  Str.  114.  1  Sess 
Ca.ll.    Set.  ft  Rem.  41.    Str.  597. 

Adjudication  as  to  place  of  settlement,  see  Fol.  971. 

Ages  of  children  must  be  stated  in  the  order.    9  Sess.  Ca.  74.    B.  S.  C.  1 77 

Must  have  come  to  inhabit.    Set.  ft  Rem.  16. 

And  not  gained  a  settlement    Salk.  499.    5  Salk.  955. 

3D4  2.£   Of 
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2.  f.  Of  the  being  aptnallycliargeable. 

Chftraeable  to  the  paririi  removed  from.  Vide  8et.&  Ren.  4a  Sir.  lll.l».eH. 
s  Sesi.  Ca.  75.    B.  S.  C.  59. 138,  159. 

2.  g.  Of  tbeexaminatioo. 

What  shall  be  deemed  due  proof,    i  Sess.  Ca.  40. 45. 

One  justice  may  order  a  pauper  to  be  broi^ght  to  be  fsxamined,  bat  two  must  be 
present  at  the  examination.    Salk.  488.    Str.  1092. 

Bxamination  taken,  and  order  ngned  by  two  josdoes  s^Mrately,  if  not  voM,  tat  oslj 
voidable,  if  appealed  against  in  due  time.    4  T.  R.  596. 

To  be  exammed  by  tiie  same  justices  who  reiuove.    Andr.  858. 

Removal  by  two  justices  of  one  county,  on  examination  taken  liy  justices  of  uotfaer. 
JS.  S.  (^.  156. 

The  pauper  having  become  insane,  quiere  wheCber  either  his  exMunBtion  pRfinifil/ 
taken  by  Justices  of  the  same  county,  or  heamty  teatimapy  of  Us  kmu  rifrimrirwHj 
be  admissible  in  evidence  ?    5  T.  R.  707. 

An  examination  of  a  pauper  for  the  puipose  of  removal  is  not  endeooB  apotan 
appeal  against  that  order  pf  feiaoial«tiHH|gh  the  pauper  caBiiot  be  found,  l  SM,m 

rfdther  of  the  hearsay  of  a  paiipw»  who  is  drnd*  nor  hii  tgfarie  eniiuudoo  in 
writing  taken  on  oath  before  two  magistrates,  toucfaiog  his  setlJeaeat,aitidiiiuabie 
endence  of  such  settiement.    9  East,  54, 65. 

Clause  in  the  mutiny  act  rehuiqg  to  toldieri'  lettlenettts  te  thdr  viieisBilcbil- 
dren  wlien  quartered  in  England,    l  G.  4.  c  19. 

No  other  attested  co[>y  of  the  examination,  under  tiie  mutiny  act,  than  tbst  gin 
to  the  soldier,  is  l^g^l  evidence.    $  T.  R.  704« 

The  original  examination,  taking  under  the  mutiny  act,  it  admisHblecriibioe^a 
well  as  the  attested  copy.    6T.  R.  554* 

Verification  of  such  examination  aecessaiy.    l  Bast»  15. 

The  examinatipa  of  a  soldier,  taken  under  the  nuitiny  net,  is  to  be  retdfsd  ai  en- 
dance  as  to  hu  settlement,  even  thoagh  he  be  dead,  or  absoit  ftom  the  kingdom,  at  the 
time  when  the  appeal  ia  tried-    5  B.^  A.  181. 

The  pauper  himaelf  9ugbt  to  be  summoned  and  heard.    Andr.  S58. 

But  held  that  it  is  not  neoeaaary  in  aU  ei^es  that  the  panper  himself  ahoBUtaoa- 
mined.    Cald.  179. 

A  pauper  reMng  to  bp  «xamiiied  in^y  he  eomm&tted.    iT.iL6J3. 

By  59  U.  5.  c.  19.  examination  of  prisoners  to  their  settiements  iaDiadeefidflM& 

2.  h.  Of  the  adjudiGation. 

The  juaticea  must  make  an  aaijudioation.  8alk.49l.  6cr.  75.  9  6ess.Ca.as.  iSes. 
Ca.151.  Set  Ji(  ReM.  58.  Salk.  479.  l  Sen.  Oa.  45.  9  Seas.  Ga.  9S.  Salt  m 
Set.  A  Rem.  59. 

2.  i.  Of  stispendiog  orders  of  removal. 

By  49  G.  5.  c.  194.  any  magjatrate  may  take  the«xamination  of  an  infinn  pauper  a 
to  ms  settiement,  and  report  to  p^y  sestions. 

By  Z6  G. 5.  c.  101.  juatsoea  emfxiwered  to  suspend  ordera  of  remotal  of ackffio- 
firm  persona. 

And  chaigea  incurred  by  such  sumnaion  to  be  paid  by  the  officers  of  thepariaito 
which  they  are  ordered  to  be  removed,  which  may  be  lemd  with  costa: 

And  ifcoato  •xeeed90(.,  appeal  may  beaaade  to  the  quarter  aeaaiona. 

And  thia  act  not  to  alter  the  power  of  juaticea  to  paaa  or  puniah  fi^^ta  bf  nu.t« 
C.5.  except  aa  to  auapension. 

An  order  of  removal,  madeby  two  juaticea  upon  the  examination  of  the  paupffi  v^ 
by  Q^p  of  them  purauant  to  at  48  G.  5.  «,  194,  a.  4.  need  not  atata  d»8  ipaoW  an<^' 
atances  of  taking  the  examination,  Ac    4  M.  &  S.  554. 

Thejustice  cannot  refiiae  indonu^^  tiie  wpamnt  for  (fiatreaa.    iBaiCll?* 

Of  appeal  ^nst  an  order  of  justices  for  payment  of  the  chaigei  abota  Vi»  ofaaff- 
def  of  Buspenaton.    9  Eaat,  97.  ^^ 

Appeal,  in  case  of  paup^8  death  before  acMi  ramond»  against  oidar  for  coit«  <"^ 
90^    15East>^5l.  ^^  ^ 

If  at  the  time  of  making  an  order  of  removalj  the  pauper  be  toe  lU  to  ha  ^^^^y*^ 
and  an  order  of  auapension  be  made,  hia  presence  ia  not  neceasaiy  if  he  be  ill,  ana  "b* 
fit  to  move.    9  East  loi.  . 
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Bjr4»6.5.clS4.iecituiga^6.9.  c.  101.  itvcnaclod,  that  in  all  cmm  when  any 
order  of  removal  or  vagrant-past  shall  be  su^nded,  any  other  jusdce  of  the  county  or 
place  irtiare  such  imoval  or  past  shall  be  nmde^  may  order  the  aane  to  be  eote- 
cuted,  &c. 

How  the  time  of  appealing  shall  be  comfMited.  t.  2. 

Order  of  removal  suspended  in  case  of  sickness  may  also  extend  to  other  persons 
named  in  the  order,  to  prevent  the  teparation  of  a  fiumly.  s.  5. 

Order  of  removal,  suspended  on  account  of  the  husband's  sickness,  vi^o  afterwards 
dies,  and  the  wife  and  children  removed  without  taking  off  the  tuspension.    is  Bast, 

317. 

Of  filing  orders  of  removal  at  the  sestiont ;  and  making  a  record  of  the  whole  pio« 
ceodingi.    Vide4  Chetw.iBan,  645. 

Penalty  on  refusing  to  receive  persons  removed  from  one  coun^,  riding,  city,  town 
ooTMrate,  or  liberty,  to  another.   St.5  W.  &M.C5.8. 11. 

w  here  the  removal  from  parish  to  parish,  a  refusal  to  recdve  u  an  indictable  aShace> 
Say, 163. 

S.  Of  persons  removed  retumiog  after  removal. 

Pertont  removed  returning  to  the  place  removed  from,  must  be  charged  therewith 
on  oath.    C.  T.H.124. 

The  warrant  of  commitment  must  be  for  a  time  definite,    l  Burr.  595. 

The  commitment  mutt  state  to  what  place  the  pauper  returned.    9  Bott,  683. 

Returning  and  reudingin  a  tenement  of  lo(i  a  yearvalue.  sT.  R.  709-  Vide  3  B« 
&A.  lOS. 

4.  Removal  of  a  certificate  person,  and  reimbursement  of  overseers. 
By  5  O.  t.  c  99.  overseers  to  be  rdmbursed  on  reconveying  certificate  persons. 

5.  Appeal  against  the  order  of  removal. — 5.  a.  Who  may  appeal,  &c. 

Power  of  appealing  b  given  by  IS  &  14  Car.  t.  c.  is.  s.  s.  and  3  W.  &  M.  c  ll. 
s.  10.  ' 

And  appeal  from  justice  of  peace  to  quarter  sessions,  whose  order  shall  be  final. 
3W.  ftM.cll.s.9. 

And  appeal  against  an  order  for  removal  of  poor  person  to  be  determined  at  the 
quarter  sessions.    8  ft  9  W.  3.  c.  30.  s.  6. 

On  an  appeal  to  the  sessions  against  an  order  of  removal,  those  justices  who  are 
rated  to  the  relief  vf  the  poor  in  cyJier  of  the  contendii^  peiithes,  have  not  a  right 
tovote.  4T.R.71. 

The  pauper  himself  may  a[^peaL    Carth.  9f  9.    Str.  96. 

Appeal  must  be  to  the  sessions  of  the  county,  and  not  of  a  corporation.  Salk.  490. 
SeL&Rem.  la 

Or  borough.    B.  S.  C.  599. 

5.  b.  To  what  sessions  the  appeal  shall  be^  as  to  time;  and  what  are 

the  next  sessions* 

To  be  the  next  sestiont  after  the  removal.    Str.  831 . 

Time  limited  for  appeal,  how  tu  a&cted  by  referring  the  matter  to  arbitradon. 
Cald.  39. 

By  next  sesnons  is  meant  the  next  pos^le  s^ons.    Dougl.  199. 

where  two  days  intervene  between  the  removal  and  the  next  sessions,  the  appeal 
ought  to  be  entered  at  that  sestiont.    3T.R.  504. 

Anorder  of  removal  was  made  and  executed  the  day  before  the  Epiphany  sessions, 
and  an  appeal  entered  and  noticemven for  the  Easter  sessions;  on  tne  sessions  re- 
foung  to  receive  the  appeal  at  the  Easter  sesdons,  a  mandamus  was  granted,  l  M.  &  S. 
479.    Vide  4  M.  &  S.  397. 

The  next  sessions  means  the  next  practicable  sessions,    i  B.  &  A.  910. 

5.  c*  Of  adjournment 

AcKoumin^  an  appal  for  further  connderation.    Vide  S  Salk.  60S.    Comb.  565, 

Where  justices  are  divided.    9  Bott,  753. 

Style  of  the  sessions  where  they  are  adjourned.    19  Vin.  356,    B.S.  C.  88.    Str. 

1903. 

There 
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There  mutt  be  an  adfoumment  finom  place  to  place,  where  the  senioni  are  hddtf 
at  difierent  places.    B.  'S.  C.  S95. 

Order  confirmed  at  the  seMions  without  hearing  the  appellantt,  quashed  by  court  of 
K.B.    Str.  1168. 

5.  d.  Of  notice  of  appeal. 

By  9  6. 1 .  c  7. 8. 8.  reasonable  notice  is  to  be  given  of  appeals. 

But  sessions  are  bound  to  receive  an  appeal,  although  no  notice  has  been  gifcn. 
Cald.  285.    Doogl.191. 

Unless  they  think  the  appellants  had  sufficient  time  to  have  g^veo  notice  and  hid 
neglected.    3T.R.150.    Vide  3  East,  345. 

It  b  imperative  upon  the  sessions  to  enter  and  adjourn  the  oppeaA,  where  nonotioe 
has  been  given  to  the  respondents.    7  East,  549. 

The  sessions  have  power  to  ju(^  of  the  reasonableness  of  the  notice,  and  if  tb^ 
be  vrrong,  the  court  of  K.  B.  will  mterfere.    10  East,  404. 

6.  Of  the  efiect  of  an  order  of  removal,  unappealed  against«'6.8iHow 

fiur  an  order  of  removal  is  final. 

Order  not  appealed  against  is  final,  and  there  can  be  no  aecond  order  reverang  the 
first  excepting  by  appeal.    Fol.  373.     Salk.  488. 

The  original  order  is,  when  unappealed  from,  conclusive.  B.  S.C.  S76. 

Except  where  the  removal  is  to  a  place  that  does  not  maintain  its  own  poorsepa- 
rauly.    Cald.  948. 
,    Or  where  the  justices  making  the  order  want  jurisdiction,    s  T.  R.  178.^ 

An  order  may  be  deserted  and  given  up  by  consent,  without  appealiog.  &S.  C 
658. 

Removing  parish  may,  by  consent,  abandon  the  order.  A  subsequent  oidcr  to  loo- 
ther parish  held  good,    is  East,  359. 

6.  b.  Of  what  fisM^ts  it  is  conclusive  when  mii^>pealed  .against 

An  order  of  removal  unappealed  against,  is  conclusive  of  the  fiicts  stated  io  it. 
1  Sess.  Ca.  154. 

If  two  be  removed  as  man  and  wife,  it  is  conclusive  of  the  fiict  upon  the  psrisli  i^ 
moved  to,  if  the  order  be  not  appealed  asainst,  and  after4x>m  chQdren  daiauiigiettie- 
ment  from  the  father  and  mother,  are  auo  concluded  aa  to  the  fiict  of  maniage.  Str. 
1173.    Burr.S.C.191. 551. 

So  abo  it  is  conclusive  on  all  derivative  settlements.    6  T.  R.  615. 

Order  unappealed  against,  is  only  conclusive  as  to  those  who  are  mentioaalioity 
and  removed.    1  T.  R.  858, 

Where  the  pauper  is  removed  by  the  name  of  B.  8.  widow.    Vide  8  T.  fi.  fiSO* 

Order  of  removal  of  a  woman  as  a  wife  unappealed  against,  conclusnre  of  the  <fi» 
tion  of  marriage.  7  East,  377. 

An  order  of  removal,  unappealed  against,  ia  conclurive  of  the  place  of  settlemcot, 
up  to  that  time,    fi  T.  R.  598. 

Even  when  a  question  of  settlement  is  raised  between  two  other  parishes.   1 1 M 

388. 

?•  Of  the  efiect  of  confirming  or  quashing  orders  of  removal  appealed 

against. — ?•  a.  Upon  the  merits. 

Order  confirmed  upon  the  appeal,  is  final ;  but  an  order  dischaiged,  binds  only  tk 
parties.    Salk.  527.    Str.  S3S. 
An  order  of  removal  confirmed,  is  conclusive  of  the  then  place  of  settlement  SsV' 

5S4.     3  Salk.  961. 

Order  quashed,  conclusive  only  between  the  parties.    Salk.  486.    Str.  567. 

Order  of  removal  is,  when  quashed,  conclusive  between  the  two  parishes,  andopoB 
a  second  removal  between  the  same  parishes,  there  must  appear  a  new  settleDtft* 
B.S.  C.S94. 

But  special  matter  may  be  set  forth  b^  the  sessions,  upon  the  second  appeal,  vbico 
may  prevent  the  first  order  from  beii^  finaL    Str.  1256. 

Onler  confirmed  on  appeal  conclusive  on  all  the  world;  but  if  quashed,  is  coocluflve 
onlv  between  the  parties.    B.  S.  C.  17. 

'  A  discharged  order  of  removal  tp  A.  does  not  prevent  a  third  parish  from  shewing « 
settlement  in  A.  gained  subsequently  to  the  order  in  question.    B  S.  C  495. 

7  b.  Of 
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7*  b.  Of  quashing  for  want  df  form. 

Order  quashed  for  form  not  conclusive.    Fol.  S76.    6  T.  R.  613. 

Bv  5  G.  3.  c  19.  s.  1.  defects  of  form  are  to  be  amended. 

There  must  be  a  complaint,  and  adjudication  of  chai^geability.  8  Sets.  Ca«  14S. 
Str.  1158.    fi.S.  C.  163. 

Where  the  justices  making  the  order  want  jurisdiction,  it  is  a  matter  of  substance 
and  not  of  form,  and  such  an  order,  although  not  appealed  against,  is  totally  void,  and 
cannot  be  amended,  sT.R.  178.    Vide  2  East,  66. 

8.  Of  the  power  of  the  sessions  in  orders  of  removal. 

The  sessions  cannot  make  an  orinnal  order  of  removal.  S  Show.  503. 

Must  either  quash  or  affirm.    Salk.  472.    2  Bott,  712. 

The  sessions  may  alter  an  order  made  at  same  sessions.    2  Salk.  4^4. 

Where  justices  are  cUvided.    Vide  2  Sess.  Ca.  193. 

Judgment  was  entisred  by  mistake  on  a  miscalculation  of  votes.  Mandamus  to  rehear 
refused.    1M.&S.442.    Vide  Bott,  114.] 

Justices  in  sessions  may  alter  their  judgment  during  the  continuance  of  the  sessions. 
Ibid.    2  Bott,  7 12. 

But  one  sessions  cannot  quash  the  order  of  a  former  sessions.    2  Bott,  71 1. 

8.  b.  Of  stating  a  special  case. 

The  justices  not  bound  to  express  the  reason  of  thdr  judgment.    Salk.  607. 
Sessions  are  not  compellable  to  state  cases.    B.  S.  C.  64. 
A  bill  of  exception  does  not  lie  to  the  justices  at  their  sessions.    B.  S.  C.  77. 
Where  a  case  b  insufficiently  stated,  it  may  be  sent  back  to  the  sessions.    B.  S.  C. 

682. 

What  is  to  be  done  with  the  pauper  when  the  order  of  removal  b  quashed.    Vide 

Comb.  401. 

A  certiorari  to  remove  an  order  of  sessions  confirming  an  order  of  removal  must  be 
moved  for  within  six  calendar  months  after  such  order  of  sessions  made,  and  six  days 
notice  of  such  motion  must  be  given  to  the  justices  pursuant  to  stat.  13  G.  2.  c  18. 
8, 3.  notwithstanding  the  order  of  sessions  was  made  subject  to  the  opinion  of  this 
court  on  a  case  to  be  stated.    1M.&S.631. 

8.  c  Of  costs  and  maintenance. 
By  8  &  9  W.  3.  c.  30.  justices  on  appeal  to  them  ccmceming  the  settlement  of  any 

poor  person  to  award  costs.  ^  .     .    .  ,.    .  /.  . 

Person  ordered  to  pay  costs  living  out  of  the  jurisdiction,  justice  of  the  counhr,&c. 
where  such  person  inhabits,  may  Cbuse  the  money  to  be  levied;  if  no  distress,  oAnder 
to  be  committed  to  gaol.    Ibid.  „       .^  ,.        ,      .  «       ^ 

The  sessions  are  judges  whether  costs  shall  or  shall  not  be  given.    1.  Sess.  Ca.  422. 

They  cannot  give  costs  on  a  mere  adjournment.    B.  S.  C.  205. 

By  9  G.  l>  c.  7.  maintenance  b  to  be  rdmbursed.    Vide  2  Sess.  Co.  67. 

Sessions  must  either  give  or  refuse  costs  of  maintenance  at  the  time  of  making  their 
order.    B.S.C.  194. 

(B  76.)  Vagabonds,  &c.— Who  are.  Vide  the  stat.  12  An.23* 

By  the  st.  39  El.  4.  (whereby  all  former  statutes  for  punishment  of 
rogues,  &c.are  repealed):  (1.)  all  persons  calling  themselves  scholars, 
going  about  begging ;  (2.)  all  seafaring  men  pretending  losses  at  sea; 
(3.)  aU  idle  persons,  be^ng,  using  unlawful  games  or  plays,  or  pre- 
tending  palmestry,  fortune-tdling ;  (4..)  all  proctors,  procurers,  patent- 
gatherers,  or  collectors  for  gaols  or  hospitals :  (5.)  all  fencers,  bear- 
wards,  players  of  interludes  wandering,  unless  authorised  by  a  peer ; 
(6.)  all  jugglers,  tinkers,  pedlars,  and  petty  chapmen  wandering ;  (7.) 
all  wanderers  able  to  work  and  refusing  work,  at  the  wages  usual  in 
those  parts,  and  not  having  to  maintam  themselves;  (8.)  all  out  of 
gaol  begging  for  fees,  or  otherwise  ;  (9.)  all  wandering  and  begging, 
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pretending  losses  bv  fire,  or  otherwise  j  ( 10.)  all  wandering  (not  fdons), 
pretendingto  be  Egyptians,  or  in  their  habit  or  attire^  shall  be  deemed 
rogues,  vagabonds,  and  sturdy  beggars,  and  punished  as  soch. 

By  die  St.  6  EU«  4.  a  servant  takm  with  a  counterfeit  testinnooial  shall 
be  whipt  as  a  vagabond. 

So,  by  the  st.  43  El.  3.  a  soldier  or  mariner  begging,  or  oooDier- 
feiting  a  certificate.  > 

By  the  st.  1  Jac  7*  all  glassmen  wandering  (though  by  the  st  39  £1.4. 
if  licensed  by  three  justices,  and  not  begging,  they  were  eieused),  shall 
be  deemed  rogues :  and  no  authmty  from  a  peer  diall  eiCDw  soj 
person  from  the  punishment  of  rogues. 

By  the  st.  7  Jac  4.  persons  able  to  work^  who  run  away  and  leave 
their  fiunilies  to  the  parish,  shall  be  deemed  and  punished  as  incorri- 
gible rogues :  and  if  any  such  threaten  to  run  away,  on  proof  by  two 
witnesses  on  oath  before  two  justices  of  the  division,  unless  he  or  A& 
find  surety  to  discharge  the  parish,  shall  be  sent  to  the  bouse  of  correc- 
tion, and  dealt  with  as  a  rogue,  and  not  delivered  till  the  next  meedog 
of  the  justices,  or  the  quarter  sessions. 

By  die  st  IS  &  14  Car.  2. 12.  a  person  sent  by  two  justices  ofpeice 
to  his  place  of  settlement^  and  returning  of  his  own  accord,  aov  justice 
of  peace  may  send  him  to  the  bouse  oMrorrection  to  be  punished  ass 
vagabond. 

A  person  who  travels  within  his  own  county,  to  sell  wares  in  private 
houses  out  of  &urs  and  markets,  is  a  vagrant  piedlar  within  the  sL  SSEI* 
R.  2Cro.  577.    2Rol.  172. 

If  he  wander,  though  he  be  not  taken  wandering.    2  Rol.  172* 

[By  st  17  G.  2.  c.  5.  idle  and  disorderly  persons  are  thus  described] 

^Persons  threatening  to  run  away.] 

^Returning  to  the  parbh  removed  from.] 

!As  to  the  form  of  commitment  thereon,  see  1  Burr.  596.] 

[And  quasre,  whether  a  wife  removed  with  her  husband,  zsAvAm^' 
ing  with  her  husband  to  the  parish  whence  removed,  can  be  com- 
mitted with  her  husband.     1  Burr.  595.} 

[Refusing  to  work.] 

[Be^ng.] 

[Aim  one  justice  may  on  conviction  coipmitto  hard  labour  for  not 
exceedindone  month.] 

i Which  commitment  must  be  for  a  limited  time.  2  Elk.  Com.  Ml< 
'.  R.  295.     a  Burr.  1696.     1  Burr.  596.] 

[And  the  warrant  must  shew  the  justice's  authority.  5  Burr.S68*'J 

[The  commitment  is  necessarily  in  execution.  4  T.  R«  220.  6  T.  K> 
609.] 

[A  reward  for  apprehending,  and  authority  is  ^vcn  by  the  statute^ 

[And  by  32  G.  3.  c.  45.,  persons  neglecting  to  provide  for  tborlf 
milies,  arc  to  be  deemed  idle  and  disorderly.] 

[A  person  must  be  idle,  as  well  as  disorderly,  to  be  committed  for  a 
vagrant     Str.  1103.] 

[The  same  statute  of  17  G.  2.  c.  5.  has  declared  that  the 
persons  shall  be  deemed  rogues  and  vagabonds.] 

[  Persons  gathering  alms  under  pretence  of  losses.} 

[Collectors  for  prisons.] 
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[Fencers.] 

[Bearwards.] 

[G>niinon  players.] 

[Minstrels.] 

Ju^lersJ 

.Gypsies.] 

.Fortune-tellers.] 

.Using  subtil  cridt.] 

.Playing  or  betting.] 

[Running  away.] 

[But  a  soldier  who  leaves  his  wife  and  children  chargeable^  and  is  him- 
self biUetted  in  another  parish^  is  not  a  rc^ue  and  vagabond.  1  Wils; 
SSI.] 

[Pedlars  unlicensed.] 

^Persons  not  giving  a  good  account  of  themselves.] 

.Beggars  pretending  to  be  soldiers,  seamen»  t^c. 

[And  though  this  was  not  to  extend  to  soldiers  wanting  subsistence, 
having  lawful  certificates  from  iheir  officers  or  the  secretary  at  war ; 
nor  to  manners  or  seafiurinff  men  licensed  by  some  testimonial  or  writ- 
ing under  the  hand  and  seal  of  some  justice  of  the  peace.] 

[Yet  by  S2  G.  S.  c.  45.  s.  7.  the  above  is  repealed ;  and  all  such 
soldiers  and  mariners  wandering  abroad  and  bagging  shall  be  deemed 
rogues  and  viunibonds  within  the  meaning  of  the  said  act,  notwiihstand^ 
ing  such  certificate  or  testimonial  aforesaid.] 

[However,  by  4S  G.  S.  c.  61.,  soldiers,  sailors,  marines,  and  the 
wives  of  soWers  therein  mentioned,  are  relieved  against  the  penalties 
of  the  vagrant  acts*] 

[By  52  G.  3.  c.  SI.,  st  39  Eliz.  c  17.  against  wandering. persons 
pretending  to  be  soldiers  or  mariners  is  repealed  J 

[So  by  17  G«  2.  c.  5.  pretending  to  go  to  work  in  harvest.] 

[And  all  other  persons  wandering  abroad  and  begging,  shall  be 
deemed  rogues  and  vagabonds. 

[But  this  shall  not  extend  to  any  person  going  abroad  to  work  at  any 
lawful  work  in  the  time  of  harvesl^  so  as  he  carry  with  him  a  certificate 
sig&ed  by  the  minister  and  one  of  the  churchwardens  or  overseers  where 
he  shall  inhabit,  that  he  hath  a  dwelling-house  or  place  there.] 

[So  by  2S  G.  S.  c.  88.  persons  having  a  pick-lock  key,  Sec] 
.  [And  a  commitmoit  under  this  statute  must  state  that  the  party  had 
the  implements  upon  him  when  apprdended«     8  T.  R.  26.] 

[So,  by  S9  &  40  G.  3.  c*  87.  s.  12.  suspected  persons  frequenting  the 
ThamfisO 

[By  54  G.  3.  c.  37.  (repealing  51  G.  S.  c.  1 19.)  constables  may  ap- 
prehend suspected  persons  frequenting  places  of  public  resort.] 

[By  17  G.  2.  c.  5.  incorrigible  rogues  are  thus  described :] 

]£hd  gatherers  o&nding  against  iS  G.  I.e.  2S.] 

[Rogues  and  vagabonds  escaping  from  persons  ^prehending  them.] 

[Or  from  houses  of  correction.] 

[Second  offence  as  rogues  and  vagtibonds.] 

[To  which  may  be  added  any  person  convicted  of  a  third  ofience 
against  6  G.S.  c.  48.>  and  against  15  Car.  2.  c.  2.,  or  of  a  fourth  offence 
against  45  G.  S.  c  66.] 

[With 
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[With  respect  to  apprehoidiiig  and  detecting  ofienden.] 

[By  17  G.  2.  c.  5.  s.  5.,  if  any  person  shall  be  (band  ofiendiog  against 
this  act,  any  person  may  apprenend  him^  and  convey  or  cause  him  to 
be  conveyed  to  a  justice  of  peace.] 

[By  the  same  act,  general  privy  searches  shall  be  made  four  times  a 
year.] 

[And  by  25  G.  2.  c.  36.  justices  may  examine  on  oath  rogues,  vaga- 
bonds, and  other  disorderly  persons  brought  before  them.] 

[Which  examination  shall  be  signed  and  transmitted  to  the  qaaiter 
sessions.] 

[And  person  not  giving  a  satisfactory  account  of  himself,  shall  be  com- 
mitted.] 

[And  an  advertisement  shall  be  published  describing  his  person  and 
the  things  found  upon  him.] 

[As  to  examination. — By  17  G.  2.  c.  5.  s.  7.  where  any  n^es  or  va- 
gabonds apprehended  by  any  constable  or  such  other  officer  or  person 
as  aforesaid,  shall  be  brought  before  a  justice,  he  shall  inform  himself 
by  the  examination  upon  oath  of  the  person  apprehended,  or  of  aov 
other  person,  of  the  condition  and  circumstances  of  the  person  so  appre- 
hended, and  of  the  parish  or  place  where  he  was  last  legally  settled; 
the  substance  of  which  shall  be  put  into  writing  and  be  subscribed  or 
signed  by  the  person  or  persons  so  examined;  and  the  justice  shall 
likewise  sign  the  same,  and  transmit  it  to  the  next  sessions,  there  to  be 
and  kept  filed  on  record.] 

(B  770  Who  not. 

But  by  the  st.  5  £L  4*.  persons  having  no  harvest  in  their  own  tovn 
or  county,  may  repair,  having  a  testimonial  from  a  jnistioe  of  peace  of 
the  same  place^  to  another  town  or  county,  only  for  hay  or  harvest 
work. 

By  the  st  39  El.  4.  person  travelling,  without  begging,  by  licence  of 
two  justices  of  peace  of  the  county  where  he  dwells,  and  provision  suli- 
dent  for  the  time  limited  by  such  licence  for  his  travel,  stay,  aod  return, 
may  go  to  the  Bath,  or  to  Buxton. 

And  seafaring  men,  suffering  shipwreck  and  wantiifg  relief,  ami 
having  a  testimonial  of  a  justice  of  peace,  shewing  the  phice  and  tijne  of 
his  landing,  the  place  of  his  birth  or  dwelling,  and  the  tune  for  bis 
passage  thither,  may  within  that  time  beg  in  his  direct  way  home. 

And  children  under  seven  [fourteen  by  12  Ann.  &  23.  Fort.S2^ 
Str.  631.]  years  old  shall  not  be  adjudged  vagabonds. 

By  the  isi.  39  El.  17.  a  soldier  or  mariner^  having  licence  froin  a 
justice  of  peace,  may  ask  relief  in  his  direct  way  home,  durmg  Ae  tioK 
of  his  licence. 

(B  78.)  Punishment  of  a  rogue. 

By  the  st.  39  £1. 4.  a  rogue  taken  shall  by  a  justice  of  peace  or  con- 
stable's appointment  (or  by  the  headborough  with  advice  of  the  minister 
and  one  other  of  the  parish),  be  stripped  to  the  middle,  and  opeolj 
whipped  till  bloody ;  and  then  with  a  testimonial  under  hand  and  seal  ol 
the  justice  of  peace,  constable,  headborough,  and  minister,  or  two  o* 
them,  of  the  day  and  place  when  punishec^  whither  sent,  and  in  wba: 

time  (which  the  minister  shall  register  on  pain  of  5f.)  shall  hecoanjti 

from 
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from  parish  to  parish,  by  the  officer  of  the  same,  the  next  way  to  the 

J)arish  where  bom,  or  if  not  known,  to  the  parish  where  he  last  dwelt 
or  a  year,  or  if  neither  known,  where  he  last  past  without  pttnishmait, 
thence  to  be  sent  to  the  house  of  correction  or  gaol,  there  to  be  set  on 
work  till  he  get  a  yearly  service,  or  if  unable  to  work,  till  put  into  an 
alms-house. 

And  if  the  rogue  prove  dangerous,  or  will  not  be  reformed,  two 
justices  (one  quorum)  may  commit  him  to  the  house  of  correction  or 
mol  till  the  next  quarter  sessions,  and  then,  if  not  thought  fit  to  be  de- 
livered, the  court  may  banish  him,  to  be  conveyed  at  the  charge  of  the 
county  to  a  place,  which  six  of  the  privy  council  (whereof  the  lord  chan- 
cellor, keeper,  or  treasurer  to  be  one)  shall  appoint,  or  may  adjudge 
him  perpetually  to  the  gallies;  and  if  being  banished  he  return,  he  shall 
be  a  felon. 

But  by  the  st.  1  Jac.  7-  the  quarter  sessions  shall  brand  him  with  R. 
on  the  left  shoulder,  and  send  him  to  the  place  of  his  dwelling,  or  if  not 
known,  to  the  place  where  he  last  dwelt  for  a  year,  or  if  neither  known, 
to  the  place  of  his  birth,  to  be  set  to  work ;  and  if  after  he  ofiend,  he 
shall  be  adjudged  a  felon. 

[By  17  G.  2.  c.  5.  s.  7.  the  justice  shall  order  the  party  af^rehended 
to  be  publicly  whipped ;  or  to  be  sent  to  (the  common  gaol  by  276. 3. 
c.  1 1.  or)  house  of  correction,  till  the  next  general  or  quarter  sessions, 
or  for  any  less  time,  a»  such  justice  shall  thmk  proper.] 

[Under  which  statute  a  commitment  as  a  rogue  and  vagabond  can 
only  be  in  execution,  and  must  therefore  be  preceded  by  a  conviction. 
4  T.  R.  220.    6  T.  R.  5090 

[By  32  G.  S.  c.  45.  rogues  or  vagabonds  ordered  to  be  conveyed  by 
passes  wreeable  to  the  17  G#  2.  c.  5.  shall  be  publicly  whipped,  or 
confined  in  a  house  of  correction.] 

[But  by  8. 3.  no  female  shall  be  whipped.] 

[And  by  57  G.  3.  c.  75.  the  whipping  of  female  ofienders  is  abo- 
lished in  all  cases.] 

[By  17  G.  2.  c.  5.  s.  9.  where  any  ofiender  against  this  act  shall  be 
committed  to  the  house  of  correction  till  the  next  sessions,  the  sessions, 
if  they  adjudge  him  to  be  a  rogue  or  vagabond,  or  an  incorrigible 
rogue,  may  punish  him  by  imprisonment  and  whipping,  or  by  sending 
him  into  his  majesQr's  sea  or  land  service.] 

[And  the  conviction  must  specify  whether  the  service  is  by.  sea  or 
land.     5  East,  339.     1  Smith,  547.] 

[A  party  convicted  under  23  G.  3.  c.  88.  as  a  rogue  and  vagabond, 
and  offending  a^»in,  may  be  indicted  on  st.  17  G.  2.  c.  5.] 

By  the  st  39  £1.  4.  justices  of  peace  for  a  county  shall  not  meddle 
in  a  borough,  &c.  but  the  justices  of  peace,  mayor,  &c.  of  such  town, 
shall  execute  this  statute  against  vagabonds  and  rogues.     [Vide  etiam 

17  G.  2.  c.  5. 8.270 

And  a  rogue  come  from  Scotland,  Ireland,  or  the  Isle  of  Man,  after 
punishment  ut  supra,  shall  be  conveyed  to  the  port  or  parish  where  he 
first  came,  and  then,  at  the  charge  of  the  county,  be  transported  to  the 
place  whence  he  came. 

[As  to  Scotch  and  Irish  vagrants  see  17  G.  2.  c.  5.     59  G.  3.  c.  12.] 

[As  to  lunatic  vagrants,  see  17  G.  2.  c.  5.] 

By 
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By  the  st.  7  Jac.  4.  justices  of  peace  shdU  meet  twice  a  year  at  least, 
and  four  or  five  days  before,  issue  warrants  to  the  constables  to  make  a 
general  privy  search  in  one  nighti  in  their  several  towns,  for  rogues,  &c 
.  and  to  bring  them  to  such  meeting  to  be  examined  and  pmmhed. 

By  the  St.  1 3  &  14  Car.  2.  Ifi.  justices  of  peace  at  the  quarter  sessions 
may  cause  rogues  adjudged  incorrigible,  to  be  transported  to  the  Eng- 
lish plantations  beyond  sea. 

By  the  St.  1 1  8e  13  W.  S.  18.  (continued  by  the  st  1  Ann.  13.  and 
5  Ann.  S3.)  if  a  vagabond,  fte.  be  brought  to  a  constable  with  a  pass, 
&c.  he  shall  be  conveyed  to  the  next  justice  of  peac^  who^  if  hedeserre 
punishment,  shall  send  htm  to  die  honae  of  correction ;  if  not/  shaH 
order  him  to  be  ccmveved  to  such  town  of  the  next  county,  tbrongii 
which  he  is  to  pass,  as  he  tl^iakft  proper :  ttid  the  justice  of  peace  shD 
give  the  constable  a  certificate  of  whom  be  is  to  convey,  and  io  vhtt 
manner,  and  indorse  what  he  shall  have  for  his  expence  and  tnmble, 
which  the  high  constaUe  shall  pay,  and  discount  mth  the  tressurer  of 
the  county. 

[As  to  conveying  bypass,  see  17  O.  f •  e.  5.  26  G.  2. &  34.  326.5. 
c.  45.     55  G.  3.  c.  101.     49  G.  3.  c.  124.] 

[And  though  onejustioe  may  make  a  pass  to  pass  an  o&ndcr  as » 
vagrant.     Ld.Rd.  1960.] 

[Yet  not  an  order  to  remove  a  vi^^nmt  to  his  settlement.    IbidJ 

|No  ^peal  lies  against  a  vagrant  pass.    B.  S.  C.  840.] 
'  [As  to  the  charges  of  maintaining  and  conveying  vagmts,  see 
17  G.  2.  c.  5.     12  G.  2.  c.  29.} 

[And  note,  that  the  sessions  may  examhie  into  oonstafaies'  sccm^ 
and  make  deductions.     2  Burr.  1 197*] 

A  rogue  shall  be  whipt,  and  sent  to  the  place  where  he  airms  kb 
birth  or  settlement ;  but  was  not  to  be  sent  to  the  house  of  correction 
till  the  stl  1  &  12  W.  S.  18.    '2  BuL  858.     R.  Lamb.  205. 1. 2.  c  7. 

sect.  1, 2-  .*  u 

But  if  he  names  his  birth,  or  settlement  to  be  whet«  it  was  not,  k 

shall  be  sent  as  an  incorrigiMe  rdgue  to  the  house  of  correctwD* 

R.  Lamb.  205,  206. 1. 2.  c.  7.  sect.  1,  2. 

[As  to  the  case  where  no  settlement  can  be  found,  vide  17  0. 2.  c  5. 

8.  28.]  . 

Children  under  seven  years  of  age  go  with  the  parent  vagrant  to  tM 
place  of  his  birth,  or  settlement,  or  where  he  passed  wiUiout  punish- 
ment    R.  Lamb.  206,  207. 1.  2.  c.  7.  sect.  4. 6.  , 

[Videl7G.2*  c5.  s.24.-^As  to  children  bom  in  vagram^.  HfJ^i 

And  at  the  places  where  he  passed  withdut  punishment  theciiildren 
shall  be  relieved  with  the  labour  of  the  parent  in  the  house  of  correc- 
tion :  but  the  children  shall  not  be  sent  thither.  R.  Lamb.  806,  ^'^ 
1. 2.  c.  7.  sect.  6.  ,, 

[As  to  what  shall  be  done  with  the  ofiender  at  the  place  to  wbicb  ne 

is  sent»  vide  17  G.  2.  c.  5.] 

If  the  parent  dies  where  the  children  attain  the  age  of  seven  jeti^ 
they  shall  not  be  afterwar<Is  removed.     R.  Lamb.  206.  1. 8*  ^  '* 

sect.  4 

But  if  a  man  has  a  dwelHng,  he  shall  be  sent  thither.  R.  Uab-i^ 
1.  2»  c.  7.  sect.  S.  .^ 
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And  a  wife  and  children  being  vagrants  shall  be  sent  to  the  father^ 
though  he  be  only  a  servant.     R.  Lamb.  206. 1. 2.  c.  7«  sect.  4,  5. 

£A8  to  the  discharge  of  offenders,  vide  17  0. 2.  c.  5.  s.  52.] 

[Penidty  of  lodging  vagrants,  vide  17  G.  2.  c.  6.] 

[Geniural  penalty  for  hindering  the  execution  of  the  vagrant  act* 
Ibid.] 

[Persons  aggrieved  may  appeal  to  the  next  general  or  quarter  ses- 
sions.   Ibid.] 

[And  persons  sued  for  any  thins  done  in  the  execution  of  this  act 
may  plead  the  general  issue ;  and  if  they  recover,  shall  have  treble  costs. 
Ibid. 

(B  79i)  Neglect  to  apprehend,  in  a  constable,  &c. 

Bv  the  St.  39  EI.  4.  a  constable,  &c.  not  doing  his  best  endeavour, 
for  the  apprehension  of  rogues,  &c.  in  his  parish,  and  ibr  punishmeqt 
and  conveyance  of  them,  forfeits  105.  (and  by  the  st  1  Jac.  7.  20«.) 
upon  conviction  by  confession  or  two  witnesses,  before  two  iusdces  of 
peace,  to  be  levied  by  distress  and  sale  to  the  use  of  the  poor^  or  of  the 
house  of  correction,  at  the  discretion  of  the  justices  of  peace. 

By  the  st.  7  Jac.  4.  constables  shall  give  account  on  oath  in  writings 
under  the  hand  of  the  minister,  to  the  justices  of  peace  at  their  two 
meetings,  of  what  rogues  they  have  taken  on  their  privy  search,  or 
otherwise,  and  how  many  they  have  punished,  or  sent  tQ  the  house  of 
correction ;  and  for  neglect,  or  for  not  safely  conveying  those  sent  by 
the  justices  of  peace's  warrant  to  the  house  of  correction,  shall  forfeit 
wh^t  the  justices  of  peace  think  meet,  not  exceeding  405.  for  every  o£> 
fence. 

By  the  h.  11  &  12  W.  S.  18.  a  constable  neglectina  to  apprehend  a 
roffue^  or  being  negligent,  in  his  duty,  forfeits  205.>  a  fourth  part  to  the 
informer,  three  parts  to  the  poor,  to  be  levied  on  oath  of  one  witness, 
on  warrant  of  a  justice  of  peace,  by  distress  and  sale. 

If  an  officer  refuse  a  rogue  sent  to  the  parish,  he  shall  for&it  hU  B* 
Lamb.  208^  209. 1.  2.  c.  7-  sect.  12.  14. 

So,  if  he  be  sent  by  a  general  pass,  and  not  from  parish  to  parish. 
R.  Lamb.  208. 1.  2.  c.  7*  sect.  18. 

[See  farther  as  to  neglect  to  apprehend  in  constables  or  others, ' 
17  G.  2.  c.  5.] 

(B  80.),  In  others. 

By  the  st.  89  El.  4.  any  letting  or  disturbing  the  punishment  or  con- 
veying of  a  vagabond,  or  relief  or  settling  of  impotent  poor,  or  making 
rescous  against  the  officer,  on  conviction  by  confession  or  two  witnes- 
ses, before  two  justices  of  peace,  shall  be  bound  to  good^behaviour,  and 
forfeit  5/.,  to  be  levied  and  employed  as  the  forfeiture  of  a  ^nstable^ 
supra. 

And  any  wittingly  bringing  into  this  realm,  any  like  to  be  a  vagabond, 
&c.  from  Ireland,  Scotland,  or  the  Isle  of  Man,  forfeits  20^.  to  we  poor 
of  the  parish  for  every  rogue  set  on  shore. 

By  the  st  1  Jac.  7-  every  one  shall  cause  a  begging  rcgue,  resorting 
with  his'knowledge  to  his  house  to  beg,  to  be  apprehended  and  carried 
to  the  next  constable^  on  pain  of  105.,  to  be  levied  by  distress  and  sale 
lit  supra,  oh  conviction  ut  supra. 

Vol.  IV.  SE  (B  81.)  Re- 
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(B81.)  Reward  for  apprehending. 

By  the  St.  IS  &  14  Car.  2.  12.  justices  of  peace  to  whom  a  Tagabond 
is  brought  may  reward  the  apprehender,  by  giving  him  an  order  under 
hand  and  seal  to  the  constable  of  the  town  where  he  past  onappreheD* 
ded  to  pay  25.f  and  if  he  refuse  may  levy  the  penalty  of  the  st  1  Jac.  7.^ 
and  out  of  it  allow  to  the  apprehender  25.  and  for  the  loss  of  his 
time*. 

And  if  apprehended  on  the  confines  of  a  county,  on  certificate  of  a 
justice  of  peace  of  the  county  where  apprehended,  ajusticeofpeaoeof 
the  other  county  shall  give  a  warrant  to  the  constable  of  the  parish 
where  he  past  unapprehended,  to  pay  2s.  to  the  apprehender,. and  if 
the  constable  refuse  they  may  levy  lOs.  according  to  the  st  39  El.  4.  or 
so  much  thereof  for  his  expences  and  loss  of  time,  as  the  jusdce  of  peace 
shall  think  fit 

[See  farther  as  to  rewards  for  apprehension,  17  G.  2.  c  5.] 

[And  by  S2  G.  3.  c.  45.  no  reward  is  to  be  paid  for  apprehendiog 
rogues  or  vagabonds,  until  they  shall  have  been  punished.] 

(B  82.)  House  of  correction.— By  whom  erected. 

By  the  St.  39  £1.  5.  (made  perpetual  by  the  st.  21  Jac  I.)  aDvpersoo 
of  age,  discovert,  and  of  sane  memory^  seised  in  fee,  may  by  deed  in- 
rolled  in  Chancery,  erect  an  house'  of  correction,  hospital,  Sec  to  hare 
continuance  for  ever ;  and  place  there  such  head  and  members  as  he 
thinks  fit ;  which  house,  &c.  shall  be  incorporate,  have  perpetaal  suc- 
cession, common  seal,  may  purchase  goods  and  lands,  not  above  ^• 
per  ann.  (nor  shall  have  less  than  10/.  per  ann.)  freehold^  and  not 
holden  in  capite,  or  by  knight's  service,  may  sue  and  be  saed^  m 
governed  by  the  rules  of  the  founder  not  contrary  to  taw,  may  lease  tor 
twenty-one  years  in  possession  at  the  ancient  rent,  but  cannot  alien  lo 
perpetuity. 

By  the  st.  39  EL  4.  justices  of  peace  in  a  county  or  Torporationi  ^ 
the  quarter  sessions,  may  erect  an  house  of  correction,  and  provide  ^ 
stock,  and  take  care  for  the  governing,  and  for  the  correction  of  offen- 
ders committed,  and  make  rates,  &c.  for  those  purposes. 

By  the  st.  7  Jac.  4.  in  every  county  there  shall  be  erected  anhooseoi 
correction  with  convenient  backsides,  implements,  &c.  which  shall  be 
conveyed  to  such  persons  as  the  justices  of  peace  at  the  quarter  sessic^' 
think  fit,  for  correction  and  setting  to  work  of  vagabonds,  rogues,  stum} 
beggars,  and  other  idle  and  disorderly  persons.  And  justices  of  p^^ 
at  quarter  sessions  may  elect  a  governof  or  master,  to  punish  and  set  tc 
work  persons  sent  thither,  who  shall  be  no  charge  to  the  countji)  Q^ 
maintained  by  their  own  labour ;  and  may  allow  such  master  a  jear ; 
salary  for  his  pains,  and  relieving  the  sick,  to  be  paid  quarterly  beii^' 
hand  by  the  treasurer,  and  in  d&ult  of  payment  to  be  levied  by  suw- 
master,  in  such  manner  as  the  treasurer  by  the  st.  43  £1.  2.  may  i^ 
it ;  and  such  governor  not  giving  account  to  the  justices  at  qaarte^^ 
aions  of  all  sent  to  him,  or  letting  any  go  abroad,  or  escape,  may  t^ 
fined  by  the  quarter  sessions,  which  fine  shall  be  paid  to  the  treasm^* 

By  the  st.  13  &  14  Car.  2. 12.  work-houses  may  be  erected  ^^^ 

12      *  ^ 
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t)ie  weekly  bilUof  mortality^  which  shall  be  incorporate  and  haye  se- 
veral powers  there  allowed,  &c. 

By  the  st.  S9  £1.  5.  a  body  politic  which  may  alien,  as  mayor  and 
commonalty,  &c.  may  errect  an  house  of  correction.    2  Inst.  722. 

And  every  other  who  has  ability  by  law  to  grant.     Ibid. 

The  endowment  by  this  statute  must  be  of  freehold  land  of  an  estate 
in  fee  simple.     Ibid. 

Of  land  above  the  value  of  10/.  per  annum,  and  not  above  200/.  per 
annum.    Ibid. 

But  if  it  does  not  exceed  that  value  at  the  time  of  the  endowment,  it 
is  sufficient,  though  it  be  afterwards  improved  to  a  greater  value.  Ibid. 

And  if  the  first  endowment  be  not  of  so  great  a  value,' th^  may 
afterwards  purchase  other  land  to  the  value  of  200/.  per  annum  in  the 
whole.     Ibid. 

And  they  may  take  goods  without  limitation.     Ibid. 

And  chattels  real.     2  Inst.  723.  in  marg. 

But  the  endowment  must  be  made  by  deed  inrolled  in  chancery,  and 
not  by  other  conveyance.     2  Inst.  722. 

But  the  deed  need  not  be  indented,  or  inrolled  within  six  months. 
2  Inst  728. 

They  must  be  erected  to  have  perpetuity,  and  not  for  life,  or  years. 
Ibid. 

Justices  of  peace  may  erect  au  house  of  correction  at  any  time  by  the 
St.  39  EL  4.  though  the  st.  7  Jac.  4.  limits  a  time  for  the  doing  it.  2  Ipst. 
729. 

And  such  house  of  correction  erected,  may  be  so  ordered  that  it  be 
incorporated  widiin  the  st.  39  El.  5.     2  Inst  730. 

If  an  old  house  be  coiiiverted  to  this  purpose,  it  shall  be  said  to  be 
erected,  though  it  be  not  built  de  novo.    Ibid. 

So,  if  an  house  were  antientlv  erected,  the  justices  of  peace  may  erect 
a  new  house  of  correction,  by  the  st.  39  £1.  4.  which  continues  in  force. 
R.  1  Sal.  362. 

But  that  ought  to  be  at  the  charge  of  the  county,  and  not  of  a  parti- 
cular precinct.     Ibid. 

So,  it  ought  to  be  directed  by  the  justices  at  the  quarter  sessions ;  for 
they  cannot  delate  their  authority  to  other  justices  to  do  it  R«  1  Sal. 
362,  8*. 

[By  12  Geo.  2.  c.  29.  s.  13.  no  part  of  a  county-rate  maybe  applied 
to  repair  houses  of  correction  or  prisons,  but  on  presentment  of  the 
grand  jury.] 

[By  Stat.  14  Geo.  2.  c.  S3,  s.  2.  quarter  sessions,  where  there  are  no 
assizes,  may,  on  presentment  of  grand  jury,  repair,  enlargCi  orpurdiase 
house  or  land  to  build  on  for  houses  of  corriection.  j 

[By  Stat.  15  Geo.  2.  c.  24.  justices  of  liberties  and  corporations  may 
commit  o£Penders  to  the  houses  of  correction  of  counties,  to  which  such 
liberty  contributes.] 

[By  Stat  17  Geo.  2.  c  5.  s.  SO.  quarter  sessions,  on  presentment  of 
grand  jury,  may  ere^  or  purchase^  or  enlarge  house  of  correction,  and 
raise  money  for  that  purpose.] 

[By  s.  3 1 .  houses  of  correction  are  to  be  under  the  direction  of  quar- 
ter sessions,  who  may  also  fine  or  remove  the  master.] 

SE2  [By 
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[By  s.  35.  the  expences  relating  to  vagrants,  to  houses  of  correctionf 
and  persons  there  sent,  to  be  raised  by  quarter  sessions^  according  to  the 
manner  directed  in  st.  12  Creo.  2.  c.  29.] 

[Vide  22  6. 3.  c.  64.  24  G.  S.  st.  2.  c.  55.  31  G.  8.  c.  46.] 
A  building  given  about  seventy  years  ago  by  a  corporation  for  the 
purpose  of  a  house  of  correction,  and  maintained  by  them  to  the  present 
time,  is  not  a  house  of  correction  within  the  exception  of  this  statate^ 
8. 31.  liable  to  be  maintained  by  the  corporation;  but  the  public  may 
be  called  upon  to  support  it  by  a  county  rate.     6  T.  R.  238.] 

(B  83.)  Who  may  be  committed  to  it. 

By  the  st  89  EI.  4.  houses  of  correction  are  ordered  for  ofinders 
committed  to  them.     Vide  the  st.  12  Ann.. 23, 

But  by  the  st.  7  Jac  4.  those  general  words  are  expkined  to  intend 
vagabonds^  rogues,  sturdy  beggars,  and  other  idle  and  disorderly 
persons.    2  Inst.  730. 

And  therefore,  all  adjudged  ros ues,  or  vagabonds,  may  be  commit- 
ted to  the  house  of  correction.     Ibid. 

So,  an  able  man,  who  refuses  labour,  though  be  be  not  a  vagrant, 
may  be  committed  to  the  house  of  correction,  if  he  has  no  means  of 
living.     R.  2  Inst.  730. 

So,  though  he  has  means  of  living,  if  he  be  an  idle  or  disorderly  per- 
son.    2  Inst.  730. 

[Justices  may  commit  to  hard  labour  till  next  quarter  sessioO)  s 
woman  taken  on  a  general  privy  search,  and  charged  on  oath  with  being 
a  loose,  idle,  and  oisorderly  person.     Str.  882*3 

[By  stat  17  Geo.  2.  c.  5.  s.  32.  when  a  justice  has  power  to  com- 
mit to  house  of  correction,  and  the  time  and  punishment  not  directed} 
he  may  commit  to  hard  labour  till  next  quarter  session.] 

[The  house  of  correction  for  the  county  of  Middlesex  adapted  to 
the  separate  reception  of  felons  pursuant  to  the  staL  22  Geo.  ^*^^^' 
and  other  acts,  is  a  legal  prison  for  the  safe  custody  of  persons  ^ssi^  ^ 
charge  of  high  treason.    8  T.  R.  172.] 

(B84.)  Cottages- 

By  the  sUt  31  El.  7.  none  shall  erect  or  convert  any  building  ^  a 
cottage  for  habitation,  unless  he  lay  to  it  four  acres  ofgroond  of  ni5 
own  freehold  and  inheritance,  near  to  such  cottaee,  to  be  continui-') 
occupied  therewith,  on  pain  of  10/.  to  the  queen  tor  every  oflBsncc- 

And  none  shall  continue  a  cottage,  without  four  acres  of  grouou,o° 
pain  of  405.  per  month. 

Of  which  offences,  justices  of  assise,  justices  of  peace  at  the  sessions 
and  lords  of  leets  may  inquire,  &c.by  indictment,  or  presentmeoty&Dd 
award  execution,  by  Jieri  facias,  elegit,  capias,  &c. 

Provided  this  statute  extends  not  to  cottages  in  a  city,  borougb}  <^ 
market^town,  or  within  a  mile  of  any  mines,  quarries,  brick-kilns,  lu^f 
pits,  &c.  for  the  only  dwelling  of  labourers  in  the  said  works:  oT^fij^ 
a  mil^  of  the  sea,  or  a  navigable  river,  for  the  only  dwelling  of  ssii^^ 
or  any  whose  occupation  is  the  making,  fumishmg^  or  victualEng  ^^ 
ship  or  other  vessel ;  nor  to  a  cottage  in  a  forest,  chacoi  warreflj  ^^ 
park|  for  the  under-kceper  or  warrener   nor  to  a  cottage  fbr  «  <^' 
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mon  herdsman,  or  shepherd,  or  for  a  poor  impotept  persoDi  or  allowed 
by  justices  of  assise,  or  of  the  peace,  by  order  entered  in  open  assises, 
or  quarter  sessions.     Vide  Leet,  (L  14.) 

This  act  is  a  statute,  and  not  an  ordinance.     R.  1  Sal.  195. 

By  the  st.  43  Ell.  2.  churchwardens  and  overseers,  by  agreement  with 
the  lord  of  the  wast,  or  by  order  of  the  quarter  sessions,  with  the  like 
agreement,  may  erect  cottages  on  the  wast,  at  the  charge  of  the  parish, 
for  the  only  habitation  of  the  impotent  poor  of  such  parish. 

A  body  politic,  as  well  as  natural,  is  prohibited  die  erecting  or  con- 
tinuing of  cottages.     2  Inst  736. 

And  it  is  not  sufficient,  if  the  cottage  has  four  acres  of  lands  holden 
by  copy;  for  it  must  be  freehold.     2  Inst.  737* 

Or,  of  land,  holden  for  life,  or  years;  for  it  must  be  an  inheritance 
in  fee,  or  tail.    Ibid. 

Or,  if  the  acres  are  not  accounted  acconling  to  the  st  35  Ed.  1.  de 
adm.  terriSf  viz.  sixteen  feet  and  an  half  to  the  pole.     Ibid. 

If  a  lord  of  a  manor  permit  a  cottage  to  be  erected,  or  continued 
upon  his  wast,  and  take  rent  for  it,  he  shall  be  fined  within  the  statute. 
R.  Jon.  272. 

If  a  parish  erect  a  cottage,  without  the  particular  direction  of  the  st. 
31  Eli  7.     Vide  1  Sid.  359. 

A  common  herdsman,  or  shepherd,  cannot  inhabit  in  a  cottage, 
not  having  four  acres  of  land  annexed,  unless  it  was  erected  before  the 
St.  31  El.  7.  for  the  exception,  as  to  them,  is  only  to  a  cottage  hereto^ 
fore  made.     2  Inst.  737- 

So,  neither  can  a  poor  impotent  person,  unless  in  a  cottage  erected 
according  to  the  st.  43  El.  2.     2  Inst  737. 

An  information  lay  in  B.  R.  for  the  erecting  of  a  cottage,  as  well  as 
before  justices  of  assise,  or  peace.     1  Sid.  359. 

But  this  is  now  restrained  by  the  st.  21  Jac.  4.    (Vide  1  Sid.  359.) 

An  indictment,  or  presentment  for  a  cottage,. is  bad,  unless  it  be 
said  to  be  for  habitation.     R.  1  Sand.  135.     1  Mod.  295. 

And  it  shall  conclude,  amtrnformam  stettutu  R.  1  Sand.  135* 
D.  Skin.  66S. 

And  if  the  presentment  be  in  a  leet,  they  shall  not  make  an  amercia- 
ment under  10/.     1  Sand.  135. 

Yet  it  is  not  necessary  to  say,  that  any  one  inhabits  there^  if  the  in- 
dictment says,  it  was  erected  for  habitation.  R.  2  Bui.  264.  R.  Skin. 
564. 

But  it  is  not  within  the  st  31  El.  7«  if  a  man  erect  a  cottage  for  his 
own  habitation,  though  he  does  not  lay  four  acres  of  land  to  it;  for  the 
statute  extends  only  to  cottages  erected  for  the  habitation  of  others, 
1  Bui.  52. 

1^,  if  a  copyholder  erect  an  house  upon  his  copyhold,  and  does  not 
lay  four  acres  of  land  to  it,  it  is  not  within  the  statute.     R.  1  Bnl.  52. 

So,  if  a  cottage  was  erected  upon  the  manor  of  A.  before  his  pur- 
chase, and  he  does  not  take  rent  for  it  $  A*  shall  not  be  punished. 
R.  Jon. 273. 

If  the  indictment  does  not  shew  by  whom  the  cottage  was  erected,  it 
shall  be  quashed.     R.  Jon.  273. 

3  £  3  So', 
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So,  if  an  indictment  be^  for  erection  and  continuance,  wilhoot  laymg, 
toboih,  comtra  Jhrmam  stafutu     Comb.  307. 

[By  St.  15  6eo.d.  c.  32.  thesL  31  Eliz.  is  repealed.] 

(B85.)   Inmates. 

By  the  St.  31  EL  7.  no  inmate,  or  more  fiimilies  dian  one,  Ml 
dweU  in  any  cottage^  on  pain  that  the  owner  of  such  cottsse,  plsdng 
or  suffering  such  inmate,  &c.  shall  forfeit  to  the  lord  of  the  loet  lOs, 
per  meifsem ;  whereof  the  justices  of  peace  at  the  sessions  may  inquire 
by  indictment.  &c.  ^nd  award  execution  for  the  forfeiture  hyjkrifiaas, 
tlegity  capias^  &c.     Vide  Leet,  (L  14.) 

But  by  the  st.  43  El.  2.  churchwardens  and  oTerseers  of  tbe  poor 
may  place  inmates,  or  more  fan^lies  than  one^  of  impotent  poor  of  their 
parish,  in  one  cottage  or  house. 

Before  this  statute  there  was  no  remedy  against  inmates,  hot  by  by- 
laws in  the  leet.     Kit.  45.  a. 

A  man  id  accounted  an  inmate,  who  not  having  sufBdeat  to  Kve  of 
himself  by  his  land,  art,  or  trade,  dwells  in  part  of  another^s  house. 
Kit.  45.  b. 

As,  if  common  br^EJcers  of  hedges,  or  other  idle  or  suspicioos  per- 
sons dwell  in  an  house  with  another.     Ibid. 

Or,  if  a  poor  labpurer  dwells  with  another,  and  both  go  by  the  same 
door  into  the  high  street.    Ibid. 
4   Or,  if  a  man,  not  of  ability,  take  certain  rooms  in  an  house.   Ibid. 

But  if  a  man  demise  parcel  of  the  house  where  he  dwells,  and  ser^ 
it  from  the  other  part,  and  niakes  separate  doors  to  the  high  street,  tbe 
lessee  is  not  an  inmate ;  for  they  are  two  houses.     Ibid. 

Or,  if  a  man  take  another  ad  mensam^  or  to  sojourn  with  him,  and  lie 
has  certain  rooms :  he  is  not  an  inmate.     Ibid. 

Or,  if  a  man  take  his  married  daughter  with  her  husband,  scoording 
to  ainreement,  and  sufier  them  to  have  certain  rooms  in  his  house.  Kit 
45.  b. 

Or,  if  he  suffer  a  gentleman  to  have  certain  rooms  in  his  home,  who 
does  not  table  with  him,  but  goes  to  a  victualler's  for  his  susteosDce* 
Kit.  47.  b. 

[Di^fendant  having  houses  in  Saint  Cadierine's,  leased  the  rooms  to 
several  families.  The  Ch.  J.  (Pratt)  ruled,  that  it  was  not  within  tbe 
statute i  for  a  house  is  not  a  cottage.     Str.  405.] 

Pratt,  Ch.  J.  held,  that  inmates  in  cottages  in  market-towns  are 
exetnpt,  and  that  where  the  houses  are  contiguous,  they  are  part  of  tbe 
town.     Str.  405. 

This  statute  extends  to  a  cottage,  that  fa^  inmates,  within  a  cityj  bo- 
rough, or  town,  as  well  as  elsewhere.     2  Inst  738. 

And  to  an  inmate  in  a  cottage  that  has  above  four  acres  of  land  an- 
nexed to  it,  as  well  as  in  cottage  that  has  no  land.'    Ibid.   ^ 

But  one  indictment  against  several  for  having  inmates  shall  be  quaked. 
2  Rol.  164. 

(B  86.)  Wood-Stealers,  &c. 

By  the  st  43  £1.  7.  any  convict,  by  confession  or  one  witness,  before 
a  justice  of  peace,  mayor,  &c.  that  he  cut  or  took  away  any  comfg^' 
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ing,  or  robbed  any  garden  or  orchard,  or  for  breakii^  pr  cuttings 
h^ge,  pales,  i^ails,  or  fence,  or  pulling  up  fruit  trees^  with  iutent  tq 
carry  away,  or  cutting  or  spoiling  wood,  underwood,  poles,  or  trees, 
not  beinff  felony,  or  for  procuring,  or  knowingly  receiving  such  offen- 
der, sh«Jl  pay  to  the  party  such  recoiQpence  as  the  justice  of  ihe  peaof^ 
shall  direct;  or,  if  unable,  shall  be  delivered  to.the  constable  to  be 
whipped;  and  for  the  second  offence  shall  be  whipped:  and  the  con-. 
stable,  refusing  to  whip,  shall  be  committed  to  gaol,  without  .baij^.  till 
he  procure  sucn  whipping.  Provided  a  justice  of  peace  shall  not  act  in 
his  own  case,  unless  assisted  by  some  other  justice.. 

By  the  st.  15  Car.  2.  2.  a  constable,  qr  .i^y  person,  m&yin  his  parish^ 
&c.  apprehend  whom  he  suspects  of  having  or.  carrying  any  wood,  &c. 
or  any  bark,  gates,  utiles,  posts,  rails,  pales,  broom,  or  furze,  (and  the 
constable  by  warrant  of  a  justice  of  peace  may  search  the  hovise.  and 
yards  of  any  suspected,  &c*  and  finding,  may  apprehend)  and  carry 
before  a  justice  of  peace  of  the  cpunty  or  town ;  and  if  he  cannot  ^ve.a 
satis&ctory  account  how  he  came  by  such  wood,  with  the  owner's  con- 
sent, or  by  a  day  set,  produce  the  seller,  or  a  witnesis  to  prove  the  sale, 
he  shall  for  the  first  offence  pay  such  satisfaction  to  the  owner,  and  in 
such  time  as  the  justices  shall  appoint,  and  likewise  a  sum  not  above  \0$. 
to  the  poor^  and  on  non-payment  shall  be  whipped  by  the  constable  or 
sent  to  the  house  of  correction,  as  the  justice  UiinHs  best,  for  not  more 
than  a  month ;  for  the  second  offence  he  shall  be  sent  to  the  house  of 
correction  for  a  month,  and  kept  to  hard  labour ;  for  the  third  offence 
shall  be  deemed  an  incorrigible  rogue. 

And  if  any  buys  stolen  wood,  &c.  of  any,  whom  he  might  justly  sus- 
pect to  come  unlawfully  by  it,  a  justice  of  peace  having  examined,  and 
found  the  matter  on  oath,  shall  order  the  buyer  to  pay  treble  value  to 
him  from  whom  the  wood,  &c.  was  stolen,  and  if  not  paid,  shallleyy 
it  by  distress  and  sale,  and  for  want  of  distress,  commit  the  offender  to 
gaol  for  a  month,  without  bail.  ,      . 

But  none  shall  be  prosecuted  on  this  statute,  but  within  six  weeks  af- 
ter the  ofience. 

The  statutes  48  £1.  7.  and  15  Car.  2.  2.  extend  to  gendemen  as  well 
as  others ;  for  the  court  cannot  make  a  distinction  between  the  quality 
of  persons.  Per  Cur.  B.  R.  Trin.  2  Ann.  upon  conviction  of  one  Bur- 
naby.     1  S^.  181. 

But  justices  of  peace  cannot  make  a  conviction  upon  these , statutes,  if 
a  property  be  claimed  in  the  wood ;  and  if  they  do,  a  prohibition  lies, 
or  an  action  a^inst  him  who  levied  the  damages  awarded  by  the  con- 
viction.    Per  Cur.  in  Burnab/s  Case,  1  Sal.  182. 

And^ifter  a  conviction  removed  by  certiorari,  the  defendant  may  sug- 
gest his  property  by  way  of  plea.  Per  Holt ;  but  the  others  cont.  m 
Bumabj^s  case,  1  Sal.  182. 

And  if  the  conviction  does  not  specify  the  certain  number  of  trees,  or 
quantity  of  wood  cut,  it  is  bad,  R.  Trin.  2  Ann.  B.  R,  in  Bumaby's 
case,  1  SaL  181. 

[Vide  1  G.  1.  St  2.  c.  48.    6  G.  1.  c.  16.    9  G.  1.  c.  22.] 

[By  St.  23  Geo<2.  c.26.  person  convicted  by  one  justice  of  stealing  or 
maliciously; destroying  turnips^  shall  make  satis&ction  to  the  owner, 
and  pay  hot  exceeding  105.  to  the  poor,  or  in  de&ult  be  committed  not 

3  £  4  ^         '  exceeding 


79«  JUSTICES  OF  PEACE. 

fTf ffwling  ft  months  cH'irtiiptfiir  first  offimoe;  and  fartheseeond 
milted  fer  three  months.] 

I  Vide  S9  6. 2.  c  36.    31G.2.C.35.   4G.  S.c41.] 
[By  8t  6  Geo.  8*  c.  S6.  persons  in  the  nigfatrtime  deim^iiig  or  t^iv 
timber-tree,  or  tree  likely  to  become  timber,  or  in  an  indosed  groon^ 
anyrools^  shrubsf  orpUmtsof  5i.  ^alae^  and  all  aidoig  and  recofing, 
are  guilty  of  fdony,  and  may  be  tranqxirted  for  se^en  yeara.] 

[By  St.  6  Geo.  3.  c.48.  person  damaging  or  carrying  away  tindier-txee, 
or  tree  likely  to  become  timber,  or  any  pait,  or  the  lop  artap,  oooTicted 
before  one  jusdce,  shall  forfeit  not  exceeding  20L  and  diaiges,  or 
be  committed  from  twelre  to  six  months  for  first  oflfence;,  302.  or  fivm 
eighteen  to  twelve  months  for  second  dfenoe,  and  felony  and  truMpor- 
tatiaa  for  seren  years  for  third  odfenoe.] 

SOak,  beech,  chesnut,  walnut,  ash,  elm,  cedar,  fir,  asp,  lime,  sjcanore 
i  birch,  are  timber;  and  by  st.  13  Geo.  3.  c.  33. poplar,  alder,  laidi, 
mqple  and  hombean,  are  so  also.  N.  B.  Pine  is  omitted  in  both  acts, 
probably  through  inattention*] 

[Destroying  or  canying  away  root,  shrub,  or  plant,  oat  rffidd  or 
culdTated  land,  convicted  before  one  justice,  forfeits  not  exceeding  Ms. 
and  charges  for  first  oflfence,  6L  for  second  oflfence,  and  felony  and  trans- 
portation for  seven  years  third  offence.] 

[Destroying  or  canying  away  firom  woods,  underwoods,  or  wood- 
grounds^  any  wood,  underwood,  or  sticks,  or  having  the  same  in  their 
custody^  ana  not  giving  good  account  thereof,  convicted  before  one 
justice,  forfeits  not  exceeding  405.  and  charges  for  first  ofience^  52.  for 
second  oflfence,  and  deemed  incorrigible  rogue  for  third  ofienoe.] 

[By  St.  9  Geo.  3.  c.  41.  this  clause  is  extended  to  the  kinj^s  fefests, 
&C  and  to  hollies,  thohis,  and  quicksets  there^  or  any  otner  wood- 
grounds.] 

[On  non-payment,  commitment  to  hard  labour  for  one  month,  and 
once  ^hipt,  for  first  offence ;  and  for  three  months,  and  thrice  whipt  for 
second  oflfence.] 

[Person  attempting  to  hmder  seizing  offenders,  forfeits  10/.  or  hard 
labour  not  exceeding  six  months.] 

[By  St.  13  Gfeo.  3.  c.  32.  persons  stealing  or  maliciously  destroying 
turnips,  potatoes,,  cabbages,  parsnips,  pease,  or  carrots,  onconvictioa 
before  one  justice^  forfeit  105.  above  the  value,  to  be  given  to  the  owner 
and  poor.  The  owner  may  be  evidence,  and  then  all  the  forfettore  goes 
to  the  poor.] 

[Vide  41  6. 3.  c.  109.     45  G.  3.  c.  66.    52  G.  3.  c  71,  72.] 

(B  87.)  Victuallers. 

By  the  st.  93  Ed.  3. 6.  mayors,  bailifl^  8cc  shall  inquire  and  pumdi 
victuallers  who  ^11  at  excessive  prices ;  and  if  convict  of  neglect  in  in- 
quiring*  shall  pay  treble  price. 

By  the  st.  12  R.  2.  3.  Rast.  (which  confirms  the  sUtute  of  victuals) 
it  is  enacted,  that  victuallers  be  justified  by  justices  of  peace  at  the  udt 
of  the  king  or  of  the  party. 

By  the  St.  12  Ed.  4.  8.  mayors,  bailifis,  Sec.  and  those  who  have 
charter,  shall  have  the  sole  surveying  of  a  victualler ;  and  all  patents  to 

others  for  that  purpose  are  void. 

Justice* 
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Jnsdoes  of  peace  may  inquire  of  Tictuals  and  Tictnallers  who  do  not  . 
observe  the  assise.     Semb.  Cro.  Car.  118. 

By  the  St  12  £d.  2.  6.  an  officer  in  a  dty  or  borough,  who  hath  an 
assise,  shall 'not  merchandize  for  wine  or  victual,  on  pain  of  forfeiting 
it,  either  in  gross  or  by  retail. 

By  the  st  6  R.  2.  9.  a  victualler  shall  not  execute  a  judicial  office 
in  a  dty,  or  borough,  if  suffident  beside. 

But  by  the  sU  S  H.  8. 8.  if  a  victualler  be  chosen  officer,  two  others 
not  victuallers,  chosen  by  the  oonmionalty,  shall  be  sworn  with  him  to 
set  prices,  &c.  And  then  such  officer  may  sell  victual  in  gross,  or  by 
retail* 

By  the  st.  6  R.  2.  10.  aliens  atm/es  may  bring  fish,  or  other  victual, 
to  cities,  boroughs,  &c.  and  there  sell  them  by  retail,  or  in  gross.  Con- 
firmed by  the  St.  1  H.  4.  17* 

And  by  the  st.  14  H.  6.  6.  a  disturber  of  such  foreigner  forfeits  ten 
pounds. 

By  the  st.  4  H.  7.  3.  in  London,  or  any  walled  town,  Texcept  Ber- 
wick and  Carlisle,)  or  in  Cambridge,  no  butcher  shall  kill  within  the 
walls,  on  pain  of  I2d.  for  for  every  ox,  and  8d.  for  every  other  beast. 

(B  88.)  Corrupt  victual. 

By  the  st  51  H.  3.  of  Pillory  and  Tumbrel,  a  jury  shall  enqunre  of 
a  butcher,  who  sells  contagious  flesh,  or  dead  of  the  murrain,  of  a  cook 
who  seeths  unwholsome  fish  or  flesh,  and  of  such  who  buy  flesh  of  Jews 
and  sell  it  to  Christians.     Vide  Leet,  (L  10.) 

By  a  St.  incerti  temparis  (H.  3  Ed.  1.  or  Ed.  2.)  a  butcher  who  sells 
swine's  flesh  meazled,  flesh  dead  of  the  murrain,  or  bought  of  Jews,  for 
the  first  ofience  shall  be  amerced ;  for  the  second  pilloried ;  for  the 
third  put  to  fine  and  imprisonment;  for  the  fourth  shall  abjure  the 
town.     Vide  Keble's  Statutes,  fo.  86.     17  Ed.  2.  7. 

(B  89.)  Price. 

By  the  st.  23  Ed.  3.  6.  butchers,  fishmongers,  r^raters,  hostlers, 
brewers,  bakers,  poulterers,  and  all  other  sellers  of  victuals,  shall  sell 
at  reasonable  prices,  having  regard  to  the  price  in  places  adjoining. 
Vide  Leet,  (L  9.  14.) 

By  the  st.  13  R.  2.  8,  victuallers  shall  have  no  more,  gains  than  is 
limited  by  the  justices  of  peace,  on  pain  to  be  punished  at  their  discre- 
tion, where  no  punishment  is  expressly  given. 

By  the  st.  25  H.  8.  2.,  on  complaint  of  enhancing  the  prices  of  vic- 
tuals, the  lords  of  the  privy  council,  and  justices  of  dther  bench,  eham- 
berLdns,  chancellor,  and  barons  of  the  exchequer,  or  seven  of  tiiem, 
(whereof  the  lord  chancellor,  treasurer,  lord  president,  or  privy  seal  to 
be  one,)  may  set  die  prices  at  whidi  all  shall  sell  after  proclamation 
made;  but  mayors,  bailiflb,  &&  of  towns  corporate,  may  set  th^  prices, 
as  before  this  act. 

•  By  the  st.  2  &  3  Ed.  6. 15.  a  butcher,  brewer,  baker,  poulterer,  cook 
or  fruiterer,  conspiring  to  sell  at  certain  prices,  forfeits  10/.  tor  the 
first  ofience^  or  twenty  days  imprisonment  with  bread  and  water  only, 
on  nonpayment  in  six  days ;  20l.  for  the  second  ofience,  or  pillory;  40/. 

for 
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fi)r  the  thiid  ofieno^  or  pilloiy  and  one  eu,  and  be  »»C"w**— t^  Yide 
Lect,  (L  14.) 

If  a  corporation  of  any  of  thew  yictQallers  coBq>ii^  ihcy  dudl  be 
dissolved. 

Vide  Leet,  (L  9.) 

(B  90.)  Weights  and  measures. — ^What  wei^ts  are  allowtod. 

Troy. 

By  tbesU  1 1  H.  7*  4*  two  justices  of  peace  (1  qu.)  fay  «»Yamifft^fir«i 
or  inquiry,  may  hear  and  determine  offences  in  mayors,  8cc  fi>r  not 
making,  signing,  and  viewing  weights  and  measures,  or  in  bayeis  and 
sellers  by  drfective  weights  and  measures ;  and  may  set  a  fine  and 
amerciament  (xi  the  offenders,  and  destroy  such  defective  weights  and 
measures. 

[By  St  10  Geo.  S.  c.  44.  trader  subject  to  excise,  using  false  scales  or 
weights,  to  defraud  the  king  of  duties,  forfeits  100/.] 

[As  to  proper  persons  to  bc|  aj^ointed  to  examine  weights  and  ba- 
lances, see  35  6.  3*  c.  102.    87  G.  S.  c.  148.     55  G.  3.  c  43.], 

As  to  Troy  weight,  vide  Leet,  (L  6.) — ^^de  4  Ins^  273.^ 

Averdupois. 

As  to  Averdupois,  vide  Leet,  (L  7*) 

Averdnpdis  is  so  called,  because  it  gives  full  weight.    4  Inst.  973. 

By  averdupois  weight  are  weighed  all  physical  drugs,  wax,  pitdi. 
Car,  iron,  steel,  lead,  hemp,  flax,  flesh,  butter,  cheese,  and  all  commo- 
dities subject  to  waste.    4  lost*  273. 

By  the  st  Comp.  Pond.  26s.  weight  makes  a  pound  of  lead,  12  poimcb 
a  stone,  6  stone  wanting  2  pounds  a  formel,  30  formel  a  load. 

By  the  st.  Comp.  Pond,  the  st  25  Ed.  3. 9.  and  31  Ed.  3.  8.  14  pounds 
of  wool  make  a  stone,  26  stone  and  no  more  a  saak,  and  12  sacks  a 
last— So,  the  st  1 1  H.  7.  4.    Dav.  8.  b. 

(B  910  What  measures  are  allowed. 

By  the  st  M.  Ch.  9  H.  3.  25*  sit  una  mensura  viniper  idum  regroim 
et  una  mensura  cervisuSj  et  una  mensura  hladif  seiUcetj  quartermm 
I/md. 

'    So,   by  the  st  25  Ed.  3.  10.;    13R.2.  9.;    27  Ed.  3.  10.;    and 
16  Car.  1. 19. 

By  the  st  Comp.  Mens.  31  Ed.  1.  by  consent  of  the  whole  realm 
the  king's  measure  was  made;  viz.  32  grains  of  wheat,  in  the  midst  of 
the  ear  dry,  make  a  penny  steriing;  (or  24  grains  of  barley,  4  Inst 
273,  4.)  20d.  make  an  ounce;  12  ounces  make  a  pound;  8  pounds 
make  a  gallon-  of  wine ;  8  gallons  make  a  bushel ;  8  bushels  make  a 
quarter.     Confirmed  by  the  st.  12  H.  7.  5. 

A  pound  weight  is  a  pint  in  measure;  2  pints  make  a  quart;  2  quarts 
make  a  pottle ;  2  pottles  make  a  gallon ;  2  gallons  make  a  peck ; 
4  pecks  make  a  bushel;  4  bushels  make  a  comb;  2  combs  niake  a 
quarter-,  6  quarters  make  a  wey;  10  quarters  make  a  last  4  Inst 
274. 

By  the  st  25  Ed.  3.  10.  confirmed  by  the  st  15  R.  2. 4.,  1  H.5. 10., 
and  by  the  st.  1 1  H.  ?•  4.,  the  quarter  diall  contain  eight  boahels^  and 
noniore.  .        • 

By 
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By  a  St.  ineerH  temporis  (H.  3  Ed.  1.  or  Ed.  2.)^  4.  depisi.  toll  shall 
be  ttJcen  by  the  king's  measure.    Vide  Keble's  Stats.  £>•  85. 
De  mensuri  vini  ei  ceroisUey  vide  post,  (B  94.  98.) 

(B  92.)  Measure  of  length,  &c. 

By  the  ax^comp.  ulnar,  throe  grains  of  barley^  dry  and  round,  make 
an  inch ;  twelves  inches  make  a  foot ;  three  feet  a  yard ;  five  yards  and 
a  half  a  perch ;  forty  perches  and  four  in  breadth  make  an  acre.  Vide 
St.  ik  mens,  ferris,  33  Ed.  I.     4  Inst.  275. 

£For  the  measure  of  com  and  salt,  see  the  stat  22  Car.  2.C.8.  and 
Stat.  22  &  23  Car.  2.  c.  12.] 

[Under  these  statutes  it  is  illegal  to  sell  com  by  any  other  measui*ife 
than  Hie  Winchester  measure.    4  T.  R.  750.] 

[The  buyer  of  com  by  any  other  than  the  Winchester  measure  for- 
feits, by  Stat.  22  8t  23  Car.  2.  c.  12.,  the  penalty  of  405.,  besMes  the 
value  of  the  com.     6  T.  R.  353.] 

[If  the  reddendum  in  an  hospital  renewed  lease  be  *^  so  many  quarters 
of  corn,''  it  will  be  understood  to  mean  lesal  quarters,  reckoning  the 
bushel  at  eight  gallons,  although  the  old  leases  before  the  st  22  & 
23  Car.  2.  c.  12.  contained  the  same  reddendum,  and  although  ^1 
lately  the  lessees  had  paid  by  composition,  reckoning  the  bushel  at  nine 
gallons.     6T.R.  838.] 

By  the  stat.  27  H.  8.  6.  four  inches  make  an  hand. 

A  yard  and  quarter  make  an  ell ;  five  yards  and  an  half  make  a  pole 
or  perch ;  forty  poles  make  a  furlong ;  eight  fiirlongs  make  an  English ' 
mile.     4  Inst.  274. 

Seven  feet  make  a  fathom.    Dalt.  121.     (Edition  of  1727.  370.) 

(B  93.)  Manner  of  measuring. 

By  a  St.  incerti  temporis  (H.  3  Ed.  1.  or  Ed.  2.),  9.  depist,  no  com 
shall  be  sold  by  the  heap,  except  oats,  malt,  and  meal.  Vide  Keble's 
Statutes,  86.  ^ 

By  the  same  stat.  4.  no  toll  shall  be  taken  by  the  heap,  butby  strickl 
And  by  the  same  stat.  8.  any  convicted  of  double  measure,  a  greater 
to  buy  by,  and  a  less  to  sell  by,  shall  be  imprisoned.    Vi4e  Keble'a 
Statutes,  SSi  86.  17  Ed.  2. 

(B  94.)  Assises^  and  assay  of  ale.  - 

Assise  is  sometimes  taken  for  an  o^rdinance,  for  putting  things  into  a 
certain  rule  and  disposition.    Lit.  s.  234. 

Ceroisia  in  the  antient  statutes  includes  beer.    4  Inst.  262.  in  marg.r 

Bier  is  a  Saxon  word.     4  Inst.  262.  in  marg. 

By  the  st  M.  Ch.  9  Hen.  3.  25.  per  totum  regnum  sit  una  mensura 
cef^otstcis 

By  the  st.  mens.  31  Ed.  1.  a  penny  sterling  shall  weigh  thirty-two 
grains  of  wheat  dry  in  the  midst  of  tlie  ear;  twenty  pence  make  an 
ounce ;  twelve  ounces  a  pound ;  and  eight  pounds  a  gallon  of  wine. 

By  the  St.  23  H. '8.  4.  every  barrel  of  fa«er  shall  contain' ihirty-six 
gallons,  akildbrkin  eighteen  ^lons,  a  firkin  nine  gaHons,  of  the  king's 
standard  gallon ;  and  a  barrel  of  ale  tlyrty-two  gallons,  a  kilderion 
sixteen,  and  a  firkin  eight  gallons  of  the  same  standard. 

By 
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By  the  st  12  Car.  2.  23.  a  barrel  of  beer  shall  be  thirty'-aix^  of  ale 
thirty-two  gallons,  according  to  the  standard  of  the  ale' quart,  fimr  cf 
which  make  a  gallon ;  and  of  other  liqaors,  according  to  the  wine  galkn. 

By  the  st.  1  W.  &  M.  I  sess.  24.  a  barrel  of  beer  ^nd  ale  Aatl  be 
thirty-four  gallons,  by  the  ale  quart  ^  [Except  in  London  and  West- 
minster, and  the  bilb  of  mortality,  where  it  shall  be  according  to 
former  acts.] 

[By  the  same  stat.  s.  IS.  justices  are  empowered,  upon  complaint 
made  to  them  by  any  brewer,  within  their  jorisdiction,  of  any  over- 
charge returned  upon  him  by  any  of  the  gangers,  to  hear  and  deCennine 
the  same,  and  on  due  proof  to  discharge  or  accquit  such  brewer  of  so 
much  of  his  charge  as  shall  be  made  out.] 

[After  the  duties  of  excise  are  charged  on  wash  made  for  extncdng 
spirits  by  stat.  26  6. 3.  c.  7S.  if  any  part  of  the  wash  be  lost,  the  manu- 
fiicturer  cannot  be  relieved  by  the  justioes  from  the  respective  propor- 
tion of  the  duty,  as  for  an  overcharge.     7  T.  R.  56.] 

By  the  stat.  II  &  12  W.  3.  15.  a  retailer  of  ale,  or  beer,  shall  sell 
only  by  the  standard  ale  quart,  or  pint,  duly  marked,  on  pain  of  a  smn, 
not  above  405.,  nor  under  105.,  a  moiety  to  the  poor,  a  moie^  to  the 
informer,  to  be  levied  by  justices  on  goods  of  the  ofibider,  on  oath  of 
<me  Witness  in  thirty  days. 

And  the  officer  of  excise  shall  gratis  bring  the  standard  quart  and 
pint  to  every  borough  and  town,  by  24  June  1700,  if  no  brass  standard 
quart  and  pint  already  there,  on  pain  of  5L 

And  the  mayor,  &c.  shall  see  every  quart  and  pint  measured  by  it, 
and  marked  with  W.  R.  and  a  crown,  on  request,  or  forfeit  SL  and 
treble  damages  and  costs  to  the  party. 

By  the  st.2  &  8  Ed.  6.  10.  in  June,  July,  and  August,  malt  shall  be 
seventeen  days  in  the  &tt,  floor,  steeping,  and  drying,  and  at  other  times 
three  weeks,  on  pain  of  25.  per  quarter,  otherwise  it  cannot  be  whole- 
some; he  that  mingles  ill  made  malt,  or  of  mow-burnt  or  spired  barl^ 
with  good,  forfeits  25.  per  quarter,  and  he  that  sells  it  not  well  trodden, 
rubb^,  or  fanned,  forfeits  20d.  per  quarter;  a  moiety  to  the  king,  a 
moiety  to  the  informer. 

By  the  st.  1  Jac.  18.  an  importer  of  corrupt  or  unclean  hops  ftMrfeiti 
them,  and  the  brewer,  who  uses  them,  forfeits  the  value. 

[By  St.  2  G.  3.  c.  14.  if  brewer  or  retailer  mixes  strong  beer  or  strong 
worts  after  gauging,  with  small  beer  or  wort,  or  water,  he  forfeits  501.] 

(B  95.)  Price. 

By  the  st.  Ass.  Pan.  and  Cerv.  51  H.  8.,  when  wheat  is  sold  at  Sx. 
or  8«.  4i/.  per  quarter,  barley  at  20d.  or  25.,  oats  at  I6d^  brewers  in 
cities  shall  sell  two  gallons  of  beer  or  ale  for  a  penny,  and  out  of  dliss 
three  or  four  gallons ;  and  when  in  cities,  brewers  sell  three,  out  of 
towns  they  ought  and  may  sell  four  gallons  for  a  penny. 

By  die  st  23  H.  8.  4.  none  shall  sell  a  barrel,  kilderkin,  or  firkin  of 
beer  or  ale,  but  at  the  prices  set  by  the  mayor,  &c.  in  towns  corporate^ 
and  by  justices  of  peace  out  of  towns,  on  pain  of  6f  •  for  a  barrel,  Ss,  id, 
per  kilderkin,  2s.  per  firkip,  10s.  for  a  greater,  and  12d!.  for  a  less 
vessel. 

'    By  the  st  1  Jac.  9«  an  inn-keeperi  alehouse-keeper,  or  victualler, 

who 
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who  sells,  less  than  a  fiill  quart  of  the  best  beer  or  ale^  or  two  quarts  of 
small  for  a  penny,  forfeits  205.  to  the  use  of  the  poor,  to  be  levied  by 
distress  and  sale,  after  six  days,  or  else  by  imprisonment 

By  the  st.  12  Car.  2.  24.  no  brewer,  or  retailer  of  beer  or  ale,  shall 
take  more  than  the  excise  above  the  usual  prioes,  but  as  much  as  the 
excise  is  above  the  usual  prices  he  may  take. 

By  the  St.  1  W.  &  M.  1  ss.  24.  no  retailer  of  beer  or  ale  shall  during 
that  act  be  impleaded,  for  selling  above  the  prices  before  appointed. 

[By  the  st.  2  Geo.  3.  c.  14.  no  brewer  or  retailer  shall  be  sued  for  ad- 
vancing the  price  of  strong  beer  in  a  reasonable  degree.] 

(B.  96.)  Of  bread 

By  the  st  51  H.  3.  Ass.  Pan.  and  Cerv.  when  a  quarter  of  wheat  was 
I2d.  waste!  bread  of  a  farthing  shall  weigh  6/.  16^.;  cocket  bread  of 
the  same  com,  more  than  wastel  by  25. ;  of  worse  com,  more  by  55. ; 
simnell  bread  less  than  wastel  by  2s. ;  bread  of  the  whole  wheat  shall 
weigh  a  cocket  of 55.  more  than  wastel,  and  an  half;  bread  of  treet  shall 
weigh  two  wastels ;  bread  of  common  wheat  shall  weigh  two  great  ooc- 
ketSy  &c.  sic  pro  rata. 

According  to  this  proportion,  the  assise  of  bread  at  this  day,  when 
wheat  is  sold  at 


aofk  per  quarter,  penny  white  1 
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WingaWs  Abridgment,  Wei^ts,  9. 

At  the  time  of  the  st.  51  H*  3.  according  to  this  assise  by  the  com- 
putation of  the  king's  baker,  a  baker  in  every  quarter  of  wheat  gained 
^d.  and  the  bran  and  two  loaves,  three  halfpence  for  three  servants,  an 
halfpenny  for  two  lads,  an  halfpenny  for  salt,  an  halfpenny  for  yeast, 
h  farthing  for  candle,  2d.  for  wood,  and  an  halfpenny  for  his  boutel. 
Rast.  Weights,  2.    Vide  the  st.  51  H.  3.     Ass.  Pan.  &  Cerv. 

But  by  me  book  of  assise  now  in  use  published  by  proclamation  of 
Eliz.  bakers  are  allowed  for  their  charge  in  baking,  in  every  quarter  of 
wheat  of  a  middle  price,  4f.  and  bakers  in  a  town  corporate^  who  pay 
scot  and  lot,  65.   Wing.  Abr.  Wdghts,  4. 

By  the  sU  51  H.  3.  Ass.  Pan.  &  Cerv.  and  the  st.  depisi.  incerti  tern- 
parts  (H.  3  Ed.  1.  or  Ed.  2.)  the  assise  shall  be  set  according  to  the 
middle  price  of  wheat,  and  not  changed  but  on  the  increase  or  decrease 
ofSd.  in  the  salie  of  one  quarter.     Vide  Keble's  Statutes,  85. 

[By  10  Geo.  3.  c  39.  Michaelmas  quarter-session  shall  i^point  per* 
sons  in  (from  two  to  six)  market-town,  to  make  weekly  returns  of  the 
prices  of  com  to  a  person  at  the  treasury,  to  be  appointed  by  the  trea- 
sury 


798  JUSTICES  OF  PEACE. 

sury,  and  to  send  duplicates  four  times  a  year  to  tlie  clerk  of  the 
the  returns  to  be  published  weekly  in  the  gazette.] 

[The  commissioners  of  customs  are  to  transmit  annnafljr  to 
an  account  of  com  exported  and  imported,  and  boonties  and  duties  paid 
and  i^eceived.] 

[The  weight,  &c.  of  bread  is  now  regulated  by  59  G.  3.  c  36*1 

(B  970  The  duty  of  a  baker. 

By  the  sLdepist,  incerti  temporiSf  (H.  S  Ed.  1.  or  Ed.  2.)  ereiy  I 
shall  have  his  own  mark  for  his  bread.   Tide  Keble's  Statutes,  SS. 

By  the  st.  51  H.  S.  twelve  men  sworn  shall  inquire  of  the  price  of 
wheat,  and  if  bakers  keep  the  assise ;  and  the  bailiff  shall  bring  In  ^all 
the  bakers  with  their  measures. 

Py  the  same  statute,  if  a  baker  be  convicted  that  he  hath  liot  kept  the 
assise,  for  the  first,  second,  and  third  o£knce,  he  shall  be  amerced,  if  he 
exceed  not  above  2s.  And  by  the  st.  depist.  incerti  temporis  (H.  3  Ed.1. 
pr  Ed.  2.  not  above  25.  6d.)  weight  in  a  fiirthing  loaf;  but  if  he  want 
teore  weight  than  that,  or  if  he  ofiend  often,  though  he  want  leas,  he 
shall  be  set  in  the  pillory  without  redemption.    Vide  Keble's  Statutes, 

(B.  98.)  Of  wine. 

The  st  M.  Ch.  9  H.  S.  25.  provides,  q6od  sit  una  mensura  viniper 
iotum  regnum.  *  . 

By  the  st.2  H.  6. 11.  none  shall  import  or  make  aUmof  win^nnksi 
it  contain  252  gallons,  a  pipe  126  gallons,  and  the  tertian  and  hogs- 
head after  the  same  rate,  on  pain  to  forfeit  the  said  wine  to  the  hxd  of 
the  town,  one  fourth  to  the  informer;  and  justices  of  peace,  and  mayon 
and  bailifis  who  have  power  of  the  peace,  may  inquire  of  this  statute. 

And  by  the  st.  18  H.  6. 17.  it  is  said,  that  by  the  antient  assise,  every 
ton  ought  to  contain  252  gallons,  every  pipe  126  gallons,  a  tertian  84^ 
an  hogshead  68  gallons.     [So,  by  the  st.  2  H.  6. 11.] 

By  the  St.  1  R.  3. 13.  the  butt  shall  contain  126  gallons,  the  band 
thirty- one  gallons  and  a  hal^  rundlet  eighteen  gallons  and  a  half. 

Twelve  ounces  make  a  pound,  eight  pounds  a  gallon  of  wine.  4  Inst. 

274. 

By  the  st.  27  Ed.  3.  8.  aU  wine  imported  for  sale  shall  be  duly 
gauged  by  the  king's  ganger,  or  his  deputy;  and  th^  refuser  forfeits  his 
wine,  and  shall  suror  imprisonment  and  ransom ;  and.if  the  ton  wanti 
of  the  assise,  he  shall  abate  in  his  price. 

By  the  st.  81  Ed.  3.  5«  a  seller  of  a  ton  or  pipe  of  wine  ongaugec^ 
shall  forfeit  it  or  the  value  to  the  king. 

By  the  St.  18  H.  6. 17.  a  seller  ofa  ton,  pipe»  tertian,  or  hogshead 
of  wine,  not  ganged,  forfeits  it,  or  the  value^  a  mciety  to  the  informer; 
and  if  it  want  of  the  assise^  he  shall  abate  in  the  price  pro  riia  on  pun 
of  forfeiture. 

By  the  st  1  R>.  8. 18.  it  is  also  enacted  in  like  manner* 

By  the  st.  28  H.  8. 14.  (which  confirms  the  1  R.  8.  13.)  the  ganger 
shall  mark  the  contents  of  the  ton,  &c.  on  the  head  of  such  vess^. 

By  the  st  1  W.  &  M.  sess.  1.  34.  no  retailer  of  wine  shall  tell  but  in 
pewter  sealed,  on  pain  of  5/.  to  the  infonner. 

By  the  st.  2  W.  Sc  M.  sess.  2. 14.  any  convict  by  ooi^Gession,  or  two 
witnesses,  in  thirty  days,  before  a  jusUce  of  peace,  forfeits  5<U. 

The 
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The  king  cannot  licence  to  break  the  assises  of  wine  by  a  non  obstante 
of  the  St.  de  pistoribus.     Vau.  843. 

By  the  st.  4  Ed.  S.'  12.  assay  shall  be  made  of  wines  at  Easter  or  Mi- 
chaelmas, or  oftener,  by  lords  or  mayors  and  bailifb  of  town^  and  all 
found  corrupt  shall  be  poured  out,  and  the  vessels  broken ;  and  the 
chancellor  and  treasurer,  justices  of  either  bench,  and  of  assise,  shall 
have  power  to  inquire  of  mayors  and  ministers  of  towns,  if  they  do  ac- 
cording to  the  statute- 

By  the  St  12  Car.  2.  25.  no  merchant,  vmtner,  seller,  or  reuiler 
of  wine  shall  mingle  or  utter  the  same  mixt  with  other  sorts  of  wine,  cy-. 
der,  perry,  stum,  honey,  sugar,  vitriol,  molasses,  or  any  syrup,  isin- 
glass, brimstone,  lime,  raisins,  water,  other  liquors  or  ingredients, 
clary  or  other  herb,  or  any  flesh,  on  pain  of  100/.  to  the  seller  in  gross, 
and  40/.  to  the  retailer,  a  moiety  to  the  king,  and  a  moiety  to  the  in- 
former. 

By  the  St.  1  W.  &  M.  1  sess.  34.  if  any  sell  by  gross,  or  retail,  any 
wine  corrupt  or  adulterated^  or  adulterate  any  wine,  he  forfeits  300/. 
a  moiety  to  the  king,  and  a  moiety  to  the  informer. 

The  king  cannot  dispense  with  the  statutes  against  corrupting  of  wine. 
Vau.  344. 

(B.  99.)  Price. 

.  By  the  st.  de  pist.  incerti  temporis  (H.  3  Ed.  1  •  or  Ed.  2.)  a  gallon  of 
wine  shall  be  at  I2d.  and  if  tavemers  exceed,  their  doors  shall  be  shut 
up  by  the  mayor  and  bailifis.  [Repealed  by  thest.  21  Jac.  28.]  Vide 
Keble's  Statutes,  85. 

By  the  st.  4  Eid.  3.  12.  wines  shall  be  sold  at  reasonable  prices. 

By  the  St  28  H.  8.  14.  no  wine  French  shall  be  sold  above  Sd.  the 
gallon,  ^d.  the  pottle,  2d.  the  quart,  li.  the  pint;  nor  sack  or  sweet 
wines  above  I2d,  the  gallon,  Sd.the  pottle,  Sd.  the  quart,  and  l^d.  the 
pint.  And  the  lord  chancellor,  treasurer,  president  of  council,  privy 
seal,  two  chief  justices,  or  three  of  them,  might  set  prices  of  wine  sold 
in  gross  by  the  ton,  &c.  And  after  proclamation  none  shall  sell  abote^ 
on  pain  of  405.  for  every  vessel,  a  moiety  to  the  king,  and  a  moiety  to 
the  corporation,  if  in  a  town  corporate,  else  to  the  informer. 

By  the  st.  7  Ed.  5.  6.  no  Gascoigne  or  French  wine  shall  be  sold 
above  Sd.  the  gallon,  nor  Rochelle  wine  above  4<f .  per  gallon,  nor 
other  wine  above  I2d.  per  gallon,  on  pain  of  5/. 

But  by  the  st.  5  El.  5.  a  retailer  might  sell  at  prices,  allowed  by  pro- 
clamation issued  with  the  assent  of  such  lords,  as  by  the  st  28  H..8.  14. 
were  to  set  prices  on  wines  in  gross. 

By  the  st  12  Car.  2. 25.  no  retailer  shall  sell  Canary,  Spanbb,  or 
sweet  wines  above  ISd.  per  quart,  nor  French  wine  above  Sd.  per 
Quart,  nor  Rhenish  above  I2d.  per  quarts  on  5/.  penalty.  Provided 
We  lord  chancellor,  &c.  between  the  twentieth  of  November  and  the  last 
of  December,  may  yearly  set ^ and  alter  the  prices  of  wines;  and  then, 
not  above  those  prices.  4 

By  the  st  1  W.  &  M.  1.  sess.  34.  after  10th  September,  1690,  none 
shall  sell  French  wine  above  6d.  per  quart,  on  pain  of  5/.  for  the  firsts 
and  10/.  per  quart  for  every  other  ofience. 

By  the  st  24  H*  8. 6.  if  anv  refiise  to  sdl  wine  at  the  prices  set  fiir 
ready  money,  he  shall  forfeit  the  value  of  the  wine,  unless  be  make  oath 

he 


mo  tSUSTICER  OF  «BACR 

'4iiAiflyafmiUhB  aie  for  wd^  in  gwnMT ;  and  |iftdcesi  aiag^^iHiP'&d  inif 

ii  minimt  Irnttr  nnrl  trll  tftn  fnmr    *  <^  •' 

wine.    Vau.S43,4.  '^  ;'  ^  vv     f^..^ 

(B  100.)  Wine  licencfe.-  ^  J;  .^»^  »^ 

At  the  common  Vm(  j^PtflQTiOnflinjgUj^^  R. 

iSid.  6.     Hard.  844. 

lMi||ll^WTfW!fifi§f'  pdit  \mp  fiii(fMt^lftWH2  iSffyiBtfWPMIiyjr  jJMi'gi' 
in  cities  or  towns  corporate,  unless  appointed  bv  the  beadcMKtf^^ 
lnitf<FMk  of  the  w^mdki  %dTOei/^MeiWeb;'W^£i,*«k<M 
Mlf  tll«r6»  far  vrtMng  uiid^i'tKe  66kuAdii^s0a  ;tS»^  tt^MtSj^ 

iM^^difei*  the  seakr  Of  the  n^ajority,  mi  pain  df  5fi  wiio  shaff  M 

atWytwo  in  any  vkf,  ttmn,  8tc.  eite^f  those  mendoned  farihe  ^ftftnte. 

'  Yet  the  king  might  diipen^e  with  any  person  toretul  wioe,  notwifr 

stilndhig  that  statute.    Vau.  844.  S46.     B.  1  Sid.  6.     Sanb.  Bj. 

i70%  fl. 

-^ 'And  king  James  the  first  granted  to  the  yintners  of  LoadoD,  Htd 
e^ery  one  me  of  their  company,  might  sdl  wine  by  retail  or  m  gros, 
#1lliki  Ae  citT  and  suburbs,  and  three  miles  of  the  walls  of  the  ci^,  aO 
iea^portSi  and  in  cities  and  post-towns  between  London  and  Dover,  and 
London  and  Berwick,  notwithstandmg  the  7  Ed.  6^  which  grant  is  good. 
R.  Vau.  iSO.  848,  Stc  859.  i 

"'  By  the  st.  19  Car.  2.  c.  25.  the  king  may  commissbn  two  or  moi^ 
wiiO  ititLj  grant  wine  licences  to  whom  they  think  fit,  for  a  term  not 
aboire  twenty-one  years^  at  certain  rent,  without  fine,  which  shall  w^ 
be  assignable ;  but  they  must  use  the  selling  of  wine,  or  be  owner  of  the 
house. 

Not  to  prejudice  the  universities,  or  dompany  of  vintners. 

'By  thest  15  Car.  2.  2.  14.  the  dukeof  York  and  his  heirs  nu^ina 
sM&'f)i^wer^of  wihe  Ikenees,  exclusive  of  the  king:  saving  the  priv^ 
dTAi^iMiverihies,  and  company  of  vintners. 

And  by  the  proviso  in  the  statutes  of  .12  Car.  2.  and  15  Gj^*^*  ^ 
c^pn^  of  vintners  have  power  to  sell  wine  by  retail,  &e  wiAort  fi-. 
cmee/e9'they'mightbythechar(ier9Jac.     B.Vati.SSf. 

<»jfel,  th^  may  vsell  by  tetaSt  without  licence  4>f thi^  miyo?^  .*^  ^S 
c^driitkMis  brofJusticte§:of  pea«ie*!  a  market'town  5  fo*^*"^**^  , 
the  St.  7  Ed.  6.  ext^d  only  to  private  persons^  not   to  Utcn** 

i8a,»1^tBese.V«».8/*>that  act  b  hdl 'ti>  pfr^d!ol5  fi**'^** 
urfi^er^les^ so  as'tiiarif  benot  xAore  taveitm kept  tl^ thUs veptv- 
viditffcH'WthefsfSMeit^'i^E.  Witfd,  3.  Cambridge,  4.  '"_^ 

N^fei;'by\hesiuiW^t».*pfer!»  byHoedce  may  6<^«****!^ 

m«y%ell^^rMf**byflti^i  in"th«vr  houses,  without  other  lieeHbei  ?i^f^ 
&  'mSksi^  Bfltbris  coiit.    Hard  345.    Dub.  Hftrd:  m>  ' 

But  {I  licence  to  retwl  wine  does  not  import  a  licence  ^'hir«  •  •" 
ve«i:'^WHSahl:B48.    .  ^  ^  ^hV 

pfftif  Wide'tnerchant  sells  a  gallon  of  wine  in  his  own  h^^"*^'"**"' 
dnilik  In  iinbther  ih'the  same  town,  he  is  a  reti^Ier  -'^^^'^^'^^'  * 


c'M.    «tr.^l8.    Ld.  Raym.  1421;]  »    -  *^1 
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n^  a  merohant  sells  one  dozen  quart  bottlei^  nnmeasnred,  U  is  Wtu3^ . 
Ing.    And.  392.    Str.  1124.    Reversed  by  the  lords,  because  om 
dozen  quart  bottles  was  not  found  to  be  a  retail  measniv;  pemr^ienoim 
awarded.    Str«1124.] 

Vide  Leet,  (L  U.) 

(B  101.)  De&ult  of  a<Bcer& 

Soi  juatioes  of  peace  fay  tkeir  commisrioii  mi^  inquire  of  aherlffi^ 
ateiWMFqs»  halifiii  t»Dstafaies»  gaolei%  and  odier  oatocrs  who  aveMauas 
is  their  da^. 

BjTthest  88H.6,10.j«stioe5ofpeacenuviiEiqnirey  &CLiftheslwriJBr 
Wtofiumhis  coun^y^  oranyof  hisknndreosor  bailiwidu;  or  return 
bailiflb  or  their  servants  or  any  pannel ;  or  If  he^  his  uadersheril^  ke» 
\refbse  lo  bail  those  bailablei  (vide  Bdl,  (F  5.)  or  take  more  fees  than 
allowed,  (vide  Extortion,)  for  which  they  shall  forfeit  treble  damages 
foihe  party  and  Ml^  a  moiety  to  the  king,  a  moiety  to  the  prosecutor. 
By  the  St.  11  H.  7.  IS.  justices  of  peace,  or  any  of  them,  may  in- 
quire if  the  sheriifl^  shire  clerk,  &c.  enter  a  plaint^in  the  name  of  a 
^plaintiff  not  present  in  person,  or  by  attorney ;  or  aiter  more  plaints 
than  one  for  the  same  cause;  or  more  than  there  is  cause  of  action  for; 
and  if  he  be  convicted  on  examination,  he  shall  forfeit  40t5.  for  every 
de&ult,  which  the  justices  of  peace,  on  pain  of  405.  shall  certify  into 
the  exchequer. 

And  such  justices  of  peace,  or  any  of  them,  (to  be  appointed  for  diese 
purposes  at  Michaelmas  sessions  by  the  custos  rottdorum,  or  senior  jus- 
tice of  the  (quorum)  may  inquire  of  defaults  in  bailifis  not  warning  de- 
fendants to  appear  in  the  county  court,  or  not  doing  their  office,  who 
convicted,  &c.  forfeits  4sOs.  for  every  default. 
And  the  sheriff,  &c.  shall  make  no  estreats  to  levy  amerciaments, 
-  till  two  justices  of  peace  (1  quorum)  have  viewed  their  books,  and  till 
,an  indenture  be  made  of  such  estreats,  under  the  seals  of  the  sheriff  and 
the  said  justices ;  and  that  the  iustices  of  peace  swear  bailiffi  not  to 
levy  more  than  contained  in  such  indenture  on  pain  of  40«,  for  ev^ 
demnlt,  lu. 

By  die  St.  48  Ed.  3. 9.  justices  of  peace  may  hold  suit,  if  the  sheril^ 
&C.  levy  the  king's  debts,  and  do  not  shew  the  estreats  under  the 
exdieouer  seal  to  the  party,  and  cause  what  is  paid  to  be  totted ;  who 
shall  K»r  default  pay  treble  damages  to  the  party,  and  a  fina  to  the 
king. 

And  by  the  St.  7  H.  4.  S«  the  jusdces,  befolie  whom  issues  or  amer- 
ciaments are  forfeit,  shall  charm  the  clerk  of  the  estreats  cm  oath,  ta 
express  in  the  roll  of  estreats  the  caus^  the  term,  the  nature  of  the  writ» 
and  parties  between  whom  such  estreats  and  amerciaments  were  lost.  ; 
By  the  st  27.  £1.  7.  justices  of  peace  ma^  inquire^  &c.  of  sheri£E^ 
&c.  who  return  jurors  without  proper  addition,  or  levy  issues  of  any., 
not  in  right  chargeable  with  them,  who  shall  forfeit  five  marks  to  (he 
queen,  and  five  marks  to  the  party  grieved 

By  the  st.  27  El.  12.  anundersl^riff,  bailiff  of  firanchise^  thefar  de- 
puty or  cl^k,  or  any  who  meddles  with  the  return  of  a  jury,  or  execa-* 
tion  of  process^  shall  before  justices  of  assise,  cusU)s  rohdarum,  or  two 
justices  of  peace  (1  quorum)  take  the  oath  of  supremacy,  and  an  oath  . 
Vol.  IV.  SF  not 
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itdtto  nse  the  office  corruptly,  nor  take  more  than  do€  (ees  00  rem 
dfkn  inquest,  &c.  before  be  executes  his  office,  on  pain  ofMr.,  a  moietr 
to  the  qneen,  at  moiety  to  the  prosecutor ;  and  offences  Contfuy  to  the 
act,  or  oath,  justices  of  peace  may  hear  and  determine^  tad  avard  pro- 
cess, hy ^erifaciaSf  attachment,  capias,  or  exigent. 

(B  102.)    Peijufy  ;  what  shall  be,  and  what  not.— By  the 

comnaon  taw. 

8O5  by  thest.  5  El.  d.  justices  of  peace  may  tnquiRr  of  pefjurynd 
subornation,  contrary  to  that  statute. 

Perjury  was  att  offence,  punished  upon  hidictnient,  or  tflfertiition, 
by  the  Common  law.  3  Inst.  I6S,  164.  K.  19  Co.  102.  f  Cm  9L 
S  Mod.  342.    Vide  ante,  (B  I.) 

And  therefore,  if  a  man  committed  perjury,  he  might  be  patoAii 
by  information  in  the  star  chamber.     12  Co.  101.     Dub.  Dy.24^'b. 

As,  if  he  take  an  oath  before  him  who  has  iawfal  authority  to  sdmi- 
Aister,  and  &wear  positively  and  falsely  in  a  material  point  9  Inst  164. 
Vide  Serement. 

[The  requisites  e^sexUial  to  tb^  crime  of  pmjnrj  af ^  1.  The  oiti 
must  be  taken  in  a  judicial  proceeding,  before  a  competent  jariididion: 
t.  It  must  be  material  totbe  qae^ioh  depending.  IT.R.  65.  sod  «il- 
fuL   Lofft.  771.] 

,And  perjury  shall  be  punished,  though  it  be  committed  bf  s  tiin» 
for  the  king,  in  an  information  against  others,  li  Co.  fOl.  i  Inst.  164. 
R.  per  two  J.    2  Cro.  412, 

So,  perjury  in&n  answer  in  dhdncery  or  etcheqner,  shall  te^fiiskel 
by  the  common  law.    5  Mod.  34^.    3  Inst.  168. 

Or,  in  answer  to  interrogatories.     S  Mod.  $48. 

Or,  in  an  affidavit  in  B.  R.,  C.  B ,  or  chancery,  &c.  5  Mod  S^ 
Aha.  835.  397,     Per  Coke,  1  Rol.  7d. 

An  aflBdavit,  if  false,  incurs  the  crittie  of  |)efjury  (all  othfef  erteirtiih 
«tiftttng)  St  whflt  time  sroerer  it  may  be  swofn.    4  M.  ft  S.  SSI 

Or,  tipon  B  Wager  of  law.     Noy,  t2t. 

Or,  upon  a  commission  for  examination  of  witnesses. 

Thouffh  the  examination  was  after  the  commissbit  determinld  tfftl^ 
death  oftfae  king,  if  his  death  was  not  kno#n.     R.  Cro.  6ir*  99* 

So,  peijuty  in  a  court  not  of  record ;  8$,  in  ft  c<mrUhiit6b.  5  Mm- 
i%i.   Per  Twisd.    1  Mod.  66. 

Or,  an  ecclesiastical  court.    5  Mod.  348. 

In  an  affidavit  made  for  obtaining  a  licence  of  thaiti^.  i  ^^^ 
»10.  , 

So,  it  will  be  perjury  by  the  common  law  to  sirear  a  (hitig  iWtJWw 
by  him,  though  it  be  not  false.     R.  Pal.  294.    3  Inst.  IM. 

As,  that  A.  in  his  presence  revoked  hi*  trfH,  thorrgh  hedidhiflfti* 
absenoe.    R.  Het.  97.  j^^ 

But  it  t^ill  not  be  peijtti^  if  a  min  tftker  A  fulse  oafh  befbfe  hiitt  ^ 
has  no  lawfol  authority  to  adihikiister  it.     5  Iil^  169f  166. 

Or,  before  hfan  who  hds  no  jurisdictioli  of  the  cobsa  i  ft**"  '^' 
R.  Yel.  1 1 1. 

Sd,  n  ^ill  not  be  peijtrty,  if  the  oath  be  w*  dited  «ri  fotm^ 
at,  if  he  ioy.  Hi  mminffy  ifc.   3  Imit;  IA#.  .t 
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If  an  answer  in  <;hancery  be  false  in  a  things  which  ia  not  aaid*to  be 
I  k^hh  knowledge,  but  ofhis  belief.    R.  1  &\d.  419. 

So,  it  will  not  be  perjury,  unless  it  be  in  a  point  material  to  the  isaiw. 
t  3  Inst.  167. 

I  As,  if  it  be  asked,  whether  payment  was  made  for  sach  goods  at  one 

time,  and  he  says,  it  was,  it  will  not  be  peijury,  if  paymeiit  was  made» 
thouffh  not  all  at  the  same  time.    R.  2  Rd.  41^  42. 

If  he  sweai"  that  he  beat  and  wounded  A.  with  fak  sword,  it  is  bcA  per. 
Jury  if  it  was  with  a  stick;  f<^  all  that  is  material  is  the  battery  and 
I  wounding.  R.  Het.  97r 

But  it  is  sufficient,  if  it  be  in  any  degree  material ;  a^  if  he  be  perjfored 
I  Meetly  in  his  answer  in  chancery,  though  it  be  in  a  nmttar  notidiafgtd 

by  the  bill.     5  Mod.  S4S.    Semb.  1  8id.  274.  106, 

If  he  be  perjured  in  his  testimony  sii  to  the  credit  of  a  witn^s*   R. 
I  Sal.  514. 

Bill  a  man  shall  ifot  be  indrcted  forperjary,  fei^  breadi  ofanoathof 
Ilia  office;  as,  a  judge,  sheriii^  baiKff,  of  other  officCEf. 

So,  he  shall  not  be  indicted  for  peijury,  if  the  mattef  be  a^plahi4d 
bjT  another  part  of  the  answcv,  affidavit,  &c« 
Or^  by  a  subsequent  answer*  *  I  1^.  419. 

(B  103.)  By  the  St  5  £1.  9. 

So,  by  the  st.  5  El.  9.  a  person  who  procurer  any  witness  t»  coffmiit 
wilful  and  corrupt  perjury,  in  any  cause  depending  by  writ,  action^  biU^ 
pkint,  or  information  in  chancery,^  star-ebamber,  or  any  couit  ef  fe* 
oord,  leef,  frankpledge,  ancient  demesne^  bundredy  cottrt-baron^  or 
court  of  stannaries,  or  a  witness  inperpeUtam  rei  memeriam^  sbfdl  fbkfeit 
402.  or  suffer  imprisonment  for  half  a  year,  and  stand  in  the  pillory  aa 
hour  in  full  market,  and  be  disabled  to  be  a  witness,  8(c« 

And  a  person,  who,  by  subornation,  or  his  own  act,  commita  williil 
pei}ury,  &c.  shall  forfeit  20/.  and  be  imprisoned  for  six  dionths^  and  ba 
disabled  to  be  a  witness ;  and  if  be  have  not  20/^,  to  be  set  oA  th^pUldry 
in  a  roarket-placcy  &c.  and  have  his  ears  nailed^  asad  be  disabled  t6  be 
a  witness ;  a  moiety  of  the  forfeitures  to  the  queen^  »iiloiety  to  fhepaitf 
grieved,  &c. 

Aiid  upon  this  statuta  the  party  grieved  ^hallhave  his  atfliiii»«  9  Bui. 
147. 

Persons  grieved  ought  not  to  join  in  the  action  anotber  vfba  do^  nUt 
appear  to  be  aggrievcnd.     Per  two  J.    2  Leo.  12^ 

So,  the  declaration  is  not  goody  unlesB  it  deiscrib^s  tha  boids  in  wyrjl 
ct  which  the  perjury  was  committed*    2  Leo.  12^ 

llie  plaintiff  may  sue  for  a  manifest  perjury,,  at  thd  ptfty  gfifffod^ 
though  the  verdict  be  for  him.    Ley,  66^  7« 

So,  an  action  for  perjury  lies  a|pia&t  ft  Jew^  Aiaiigb  swcnt  «poi»  the 
Pentateuch  only.   2  Keb.  S14. 

Or,  a  witness  sworn  upon  die  book  of  cooHDon  pranet^  faavfag  the 
gMipels  and  epistles.  2  Keb.  314.  ECm4^  per  Windham  of  «  paaUi 
book  onTy.} 

A  person  will  be  pei^ed  within  the  at^  ^  EL  9.  if  lie  swtavt  falaJy 
tiad  positively  in  any  trial,  to  the  proof  of  the  point  in  isstei^ 

Or,  to  frcircmnslance  whiab  conduees  to  the  ptfocif  of  the  iasa^  tkMfffa 
it  fieter  was  material  whether  suck  cinmmtlmciawgte  trw;  as^*  tialwa 

8  F2  beasts 
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•llQ^^(U>pf  B»  were  in  rach  a  dose,  becatne  they  have  suck  a  marki  wLoi 
B.  never  used  such  nuork.    Per  two  J.  Ood«  coot   >Pal.  6S5*>  2  HoL 

,;i)  JBtfta  man  is  noi  puDWifible  by  this  statate^  ifileTpeqanftiiiisdfio 
an  answer  in  chancery,  or  the  exchequer,  for  it  extends^  oidyrto'iiftr 

,  ij  *Ip  apMPfver  .by  a.  defeadontito  iiitegrogitof if f  ^rirtfestafeichtoihia. 
vjt.i^ei*;lgfiu  ><Gni»i;K  Wa^r  1*      '••  '^r'i'i^-bnud  siid'li  JiiJbfflL'6.. 
-f;d  Ofo'ip  «<^rp08iti9a&r.cm^,  w1m>  ^ JalMlMyMlhiteaawatui hfcr#<.»» 

where  a  man  comes  in  upon  aideprier.    l)ab^1&sLlC2Q  S:     .riiiii  t*.": 
'1 1  i^>. 4$  ad4ed  as  a  par^  bgr  ovde^Uii  fllaiiM7f :.  up^O  €i>ilt  Uieea 
.ii$)^er.pfmw9«  R-  Yel»^2jB#  .        .  *:.  .iL  Ui  •.  /• .  :,.J:.--  oiij  rbiJi  .'3c  v . 

;   Soi  ifibeiieijttiy  beiDtlii^spiritusl(toi]jt;iifbr  itis^flx?^^ 

(B  1040  How  it  shall  be  punislied;    BjT  indie^nt. 

Peijury  was  indictable  by  the  common  law.  Vide  Action  by  the  par* 
%  jf^rieved,  ante,  (B  lOS.)     ^ 

And  an  indictment  lies  for  it  in  B.  R.  though  the  perjury  was  in  aoo- 
'  t'her  court;     R.  Pal.  29i.    2  Rol.  244- 

^*'    So^  an  indictment,  &c.  lies  against  a  witness  for  perjury,  thoagh  tbe 
paity  be  convicted  upon  his  evidence.     Ley,  69. 

But  an  indictment  does  not  lie,  upon  the  st.  5  £1.  9.  for  perjuiy  b;a 
witDess,  who  deposes  For  the  kin^  in  an  information  by  the  attome;- 
general  in  the  exchequer,     R.  2  Cro.  120.    Adm.  2  Cro.  212. 

Or,  upon  an  indictment;   R.  5  Co.  99.  a. 

So,  an  indictment  does  not  lie  upon  the  statute,  for  perjury  in  hii 
own  cause;  as,  upon  a  wager  of  hi w.    R.  Noy,  128. 

So,  it  does  not  lie,  where  the  perjury  was  not  &s  a  witness,  or  inffr- 
peluam  ret  metnoriam ;  as,  if  perjury  be  committed  in  an  answer  and 
upon  an  examination  to  interrogatories  in  the  star  chamber.  R.  Cro. 
1E1.  148.     Yel.  120.     Vide  ante,  (B  103.) 

'  If  the  peijury  be  in  a  court  oF  Westminster,  and  the  party  confess  it; 
Bis  confession  being  recorded,  he  may  be  set  in  the  pillory,  without  in- 
dicUnent.    2  Mod.  Ca.  179. 

;  l^oiigh  the  penury  was  in  C.  B.  &c.    2  Mod.  Ca.  179. 
■    Ah  ipdictinent  for  perjury  ought  to  shew  that  it  was  done  w*i«/flnV. 

R.  Sho.  190.    S  Inst  167,  7v'^'-./ii, 

It  Ought  to  shew  tl^  .exact  breach ;  and  there^pre^  an  iud\^^:d^^fl^ 

swearing,  that  A.  acknowledged  that  he  was  treated^t^.,  u^ 

^did  not  acknowledge  that  he  was  treated  at  the  city  pf  K.j  l9m9>Iff^ 
^iVeacb.     R.Sho.SS5;      ,  '      '\.   ' 'J'!  "!^ 

^  That  A.' suborned  B.  to  take  ah  cmth  that  such  a  bne  was  bres^t 
.  at,  a  conventicle;  without  saying  that  B/ swore  sf>.    'ISem^^ 

*"    if  the  perjuty  b^  at  a  trial,  it  must  shew,  whit*  was  thfe>w>§  ^ 

^%iiHf  the  evidence  tended  to  the  issue.    R.  X^to!  EI.  148/  2  ftol. 42$. 

If  the  peijury  was  before  a  commissioner  of  the  chancery,  &  P>^ 

shew  the  commission  under  the  great  seal,  so  that. there  wasA]^^^'^ 

take  the  oath.     R.  2  Red.  429.  '  ^ 

So,  there  ought  to  be  the  same  certainty  in  an  informsf ioQ  at  poto^ 
™l.w,««ponthe.Ut«te.    S.1.61*. 
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Thiftindictmeiit ought  to  alievr,  whether  he  e<»ismicted  the  peijoliy' by 
bornabbb^.a^on  hkowfiabco^dw'    3  Itist.  i($7«  <- 

And  shM'snyy/also  xxduniarie  4r  corruple  dixit  ;  for  a  concliisicm, 
qril  juTi0^»m^qt»&«fa/Am  i^  ctfrruptum  perjuriumy  h  not  Autfitiem. 

-A/Ioitvilj67^iKi«i.x9  t;  T>*  ^--v. .    •'■ .  ■    i  .■ -••;  >'i 

[On  perjury  in  an  answer  in  chancery^  it  is  not  neoe^ry  to'pt^l^e 
ilh^/idrfiHitofr^df)  tthe  pmdifswba^swokte  it,  tier  that  any  ptimm  %^^  it ; 
it  is  sufficient  iF  bis  hand-writing  is  proved^  and  tfiat  the  Miitei^{(r€>des 
.etfafitTtU  ju«alraiMirkibM(#MM^rl^  Mn  (dW'nMUt^r)  nvlidnigf^oty  be« 
lore  him.     2  BSMJifi8S(^^~f     -y  '-/"-  '•  '^'  '"'*'   *     -  •  ^;  •  ^'^  '^^  ^  v;:  .i*-  ' 
mdf  Bjd  silid^»  G«f»u2<HptPaa«lb  iuf&rtaidort  «r'iil{l^«il^t^  toii^^suti^ent 
to  set  forth  the  substance  of  the  ofifcnce,  anfll  4)^>te  wbatidd»lfNPidV>^.- 
iD40i?^iititkiay8rimeot  D^th^moiiMqrto  luimfiditMr  oatl^  Q«M^tfv^raMht  to 
falsify  the  matter  wherein  perjury  is  assigned,  without  settii^^firBi  the 
pi-6(C^4ing8  qr  th/e  authority  J      ;  ; :   , ,  i  •.   ;  .i  0  f  a  > 

[So,  for  subornation-l  ,      .     .  .  v  ,p;ro^ 

[Justices  of  assise  may  order  a  witness  to  be  pi;osec^ted,,an^  assign 
counsel ;  and  the  prosecution  shall  be  without  lax,  duty,  or  fee.^   j  ' 

[Perjury  being  committed  in  the  booth-hall,  within  the  limits,  of  ,t}|d 
county  of  a  city,  on  the  trial  of  a  cause  before  a  jury  of  the  county  at 
large,  the  indictment  may  be  found  and  tried  by  juries  of  the  county  at 
large.     Doug,  791.] 

[Perjury  committed  at  the  Old  Bailey,  on  a  trial  before  a  Middle^ejt 
jury,  is  laid  in,  and  tried  by  a  jury  of  the  city  of  London.     Doug. 

794.]  •  ;^. 

As  to  action  upon  the  statute,  vide  ante,,  (B  133.) 
[In  alleging  perjury  to  have  been  committed  in  an  affidavit  in  any 
court,  &c.  it  is  sufficient  to  state,  that  the  defendant  came  before  the 
court,  and  exhibited  the  affidavit,  or  paper  writing,  that  court  having 
competent  authority,  &c.  and  that  he  swore  falsely  such  and  such 
things ;  without  adding  that  any  use  was  afterwards  made  of  the  affida- 
vit, or  referring  to  the  fines  of  the  court.  For  the  guilt  of  the  defen* 
dant  cannot  depend  upon  the  subsequent  use  made  of  the  affidavit; 
7T.  R.S1S.] 

[An  indictment  for  perjury,  under  the  statute  of  Eliz.,  by  which  an 

action  is  given  to  the  party  injured  by  the  false  oath,  must  aver  that  the 

affidavit  was  produced  and  used  agamst  the  partv.  ^7  T.  R.  315.] 

j[An,indictment  for  perjury  stated  the  court  to  have  been  holden  ^*  be- 

^jjfofe  ^-  B.  &  C,  and  others  their  fellows,  under  a  commission  of  oyer 

.  taid  terminer  to  the  said  A.  B.  &  C  and  others,  and  any  two  of  the|ii» 

'bf  wliom  the  said  A.  B.  &  C.  should  always  be  one.*'  H^d,  that  the 

^  jcommiasipn,  thougli  inaocuratelv  express^,  mfsant  that  one  of  the^quo- 

'li^i^^^^outd  be  present.    5  T.  R,  311.]  ,   |^,  "*'^ 

'  "^   triu^^®  ^  <Bn  application  to  the  court  of  K.  6.  and  rule  tberebcuj^t 

an  attorney  may  answer  themntterspf  an  affidavit.    Jnm  i^djounint 

'jroVp^r^ury  in  lua  answerrit  was  hdd' uiinecossary  ^.^^^  j%^r®..^<^ 

bbart  was  holden  when  die  application  ^4  rule  were  m'aoe. .  '.t-^ITV'IL 

A*5'J  ....  V  .  ■     ■    -     .  .     j .    ,  ■  Jt 

th  ah  indictment  for  perjury,  the  averment  tliatl^e  question ^was  Ma- 
terial is  essential,  and  its  omission  is  not  cured  by  ver^ot.  -/i^//^R. 

'"3ie. ;■■•■'    ',   ■    •    ' 

3FS  '   •  -j^ 


S06  JUSTICES  OF  PEACE. 

[In  anf  fhdfctment  for  perjury  it  was  not  necessary,  eren  at  oonunai 
law,  to  shew  by  detail  how  the  question  upon  .wfiich^  8tc.  was  material, 
but  merely  to  aver  that  it  was  so.  Still  less  since  the  stat.  2S  Geo.l 
c.  11.   5T-R.  ail.] 

[An  indictment  for  peiJMry  at  a  triaU  it  is  not  necessary  to  state  that 
issue  was  joinedi  or  any  diing  more  than  that  there  was  a  certsso  cause, 
^.,  and  that  it  came  op  to  &  tried  in  due  form^  of  law.    5  T.  R.  Sll.] 

[In  an  indictment  for  peijury  on  a  trial,  the  event  of  the  cause  need 
not  be  stated,  since  the  crime  is  not  affected  by  it.     5  T-  R.  Sll.] 

IAh  indictment  fpr  peijury,  drawn  as  at  common  !aw^  if  delectiTe  as 
spcb,  is  not  glided  as  an  indictment  under  st  23  Geo.  2.  c  11.  oT.  R. 

SJJO 

lA  pl^  of  auter  Jbis  acquii,  may  be  pleaded  to  an  indictmieiit  for 
peijury  in  an  affidavit,  where  the  only  distinction  between  the  two  b- 
dictmentsy  which  were  both  ki  Middlesex,  is,  that  the  former  averred 
that  the  affidavit  was  sworn  in  Middlese^c,  as  appears  by  the  record 
there ;  whereas  \be  latter  omitted  the  protd  patet,  and  set  forth  the  ju- 
rat of  th^  aSidavit,  which  expressed  that  it  had  been  abewn  m  London. 
9  Eastt,  437.] 

iXn  indicting  for  peijury  upon  an  answer  in  chancery,  there  n  no  need 
to  prove  the  identity  of  the  person,  or  the  actual  swearing. "  2  Barr. 
1189.] 

f  On  an  indictment  for  penury  at  an  election,  in  polling  io  the  name 
of  A.  on  a  certain  day,  evidence  that  the  defendant,  not  being  a  free^ 
holder  and  entided  to  vote,  polled  and  was  sworn,  though  it  does  DOt 
iippear  by  what  name,  is  evidence  to  be  left  to  the  jury  that  he  peeled 
in  the  name  of  A*f  and  in  that  name  took  a  false  oath.  ^  Smidii  B^^* 
6  Eftst,  3230 

(B  105.)  iDclictment  for  subornatioiu 

8o^  an  iadictnient  lies  for  subornation.    Vide  ante,.  (B  lOi.) 
So,  for  ipving  &M.  to  A.  to  prove  a  writing  given  in  evideDoebr 
anodier,  toTbe  forged ;  for  it  tmds  to  subornation.    R.  8  Sbo.  h 

(B  106.)  What  judgment  for  perjury. 

For  the  judgmatf  upon  an  indictment  or  information  for  peijury  at 
the  Qoonon  law,  vid^  8  Instf  163. 

By  csonsequaoce  of  the  jiklgment  upon  an  indictment  or  iafonnstioo 
for  parjury  at  the  comoioa  law,  the  psurty  shall  be  disabled  firom  being 
» witness, till  he  be  pajrdonod-    Sal.  5H.  Vide Testoioigne,  (A i) 

in  an  indictment  or  information  for  peijory,  upon  the  i^tutOb  ^ 
jndffiDeBt  shall  be  to  finrfeit  SOL  and  be  imprisoned  for  six  saontk 
without  bail  or  mainprize,  and  hie  oath  fnom  thenceforth  not  to  he  t^ 
4:8ived  id  any  court  of  recprc^  w^l  the  judgpieot  shall  be  rei^ose^- 
A»d  if  the  ofien4er  Imw  mt  goods  or  cbaUeU  to  the  value  of  20/-f  ti^ 
to  beset  OB  tlM  piUonr  ill »  market^placfi^  within  ib^  ahir^  &c.  snd^ 
luiveboth  hk  ears  oail#d,  a^  from  thenceforth  to  be  diacredited  and 
disabled  for  ever  to  be  sworn  in  any  court  of  record,  until  the  judjmeitf 
beiwrcnwL    Vide  tlirst.sSi.9. 

And  the  ^SeMlibf  of  beJQg  a  witness,  being  part  of  the  jo^gin^ 
cannot  be  pardoned ;  nor  shall  the  parQr  be  restored,  but  by  revcw 
•f  the  judgment.     Sal.  514. 
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BMl|ii%aimt;ibalIxiot  be  ^v£t^  unless  th^  party  be  preset  Uicpiirt. 

XboNgh  ]he  be  outlaved  for  it;  for  a  cajpms  ought  to  issue,  upoi;i. 
minch  h^^heHl  bfi  brpught  into  caurt.    Skin.  684*. 

<B  107.)  Conspiracy. 

J^aslices  of  oytf  mmI  terminar  l^ve  mthoAti'  ^  inquiry  of  cai^Msra^ 

cies.    4  SaL  174« 

And  therefoue  m  iadicHWlit  Ijes  forapon^racy  of indictiag  for  ^jr 
offence  temporal  or  ecclesiastical  falsely,  though  nothing  be  done  in  ex^r 
ciilioQ  of Uhe  ooiispiracj.    R.  1  Sal.  J74p   ,  ,    .      ^  ,        ^     , 

As,  for  conspirii^io  ;cbftrge  a.mw  witfr  bw^i;  fipfther  q[  fL  b^sturjd. 

Though  it  idoea  <i9t  ftfr^r  tlia^  Jb^  i^  innocent ;  for  it  sbfM  be  jntendqd!^ 

where  be  •«iw<R»  ^^y*     ^  ^'  ^'^^* 
tOne  contpwator  «my  he  co^iyictfld  ^ter  tlie  ^t^r  i^  d^d,  or  b^fpr^ 

iie  lias  pleaded.   Sir.  1827.3  ,      ,.   ^ 

[If  several  pera^na,  in  -order  to  ^t  tk^  renrawU  kv  appreheodistf 
highwaymen,  ^ec  that  we  of  fcbem  ^U  procmie  ^  m^  to  wb  ar^tUr 
pfthem,  which  is  done,  they  may  be  indicted,  and  on  conviction  sen- 
tenced to  fltand  in  ihe  pillory  twice,  to  be  io^sonad  seven  yeans,  m^ji 
till  they  find  sureties,  for  three  years  more,    Foster,  121.] 

[Indictment  for  a  conspiracy  falsely  to  accuse  a  man  of  taking  hair 
out  of  a  bag,  tJie  goods  of  A.,  and  exacting  money  and  notes  from  him, 
as  a  composition  Sir  not  prosecuting,  lies  brfore  quarter-sessions ;  for 
a  conspiracy  is  a  trespass,  and  tends  to  the  breach  of  the  peace.    3  B.  M. 

1320*1 
[8^  mdifiUnwt '»  good,  Aoijgh  U  does  not  say,  taking  unlaw^lly 

•fHT  feUww^ly.  Ibid.] 

[A  conspiracy  4©  pprvort  *e  c?iu»e  of  justice,  l^  certifying  a  fact,  Is 
criminal,  whether  or  .not  the  parties  knew  at  the  time  that  it  was  false ; 
ihm^Sgtea  <m  iodictiogtheniu  i^  ^^^  ^^^  ^  averred  that  the  fal^ood 
was  known  to  them.     6  T.  R.  619.]  i-. '  .  i 

[it  tsicriwnal  to  conspire  to  cbwg?  a  man  with  acts  that  may  aitedt  nis 

[The  conspiring  to  raise  the  price  of  the  public  funds,  by  illeffal  means, 
^  jwslMfie&d^e  xumours,  ona^iven  day,  and  with  a  criminal  view,  for 
instance  with  the  intent  to  injure  those  who  may  purchase  on  lliat  day, 
is  All  widk^le  offence.  Tbe  end  contemplated  may  be  prejudxial  to 
a  class  of  the  community,  and  therefore  the  act,  coupled  with  this  and 
the  intention,  is  criminal.     3  M.  &  S.  67.]   ,       .  _  ,  _ 

f  A  conspiraey  to  commit  a  civil  trespass  by  mgbt,  md  to  go  erased 
to  resist  obstruction,  is  not  an  indicCabW  offence.     13  East,  228.] 

fWJMe  aweci^  mwst  join  wbciu  acting  in  ^heir  official  capacity,  xhey 
are  not  so  far  consideredone  person  in  law ;  tiiat  if  they  conspire  toper- 
war*  Ae>flo»«eiafjwtiQe  by  ^ucb  act,  :tbey  in^  »Qt  be  indicted  for  .cori- 

jHiiracy.    6  T.  R*  619.]  1     •  J*     j  t«  n* 

IThMwnh^  of  two  conspk^torii  may  be  indicted.    1  ^  East,  412.] 
[An  indictment  for  conspiring  toraiae  the;price  of  tiie  public  jTnnds  Ijy 
airjDilmriMfa,  B0t*wttng  Ae  mdividiMil  jpurchiuwrs  who  were  to  be  dr 
whowcre  actually  defrauded ;  charging  the  intent  to  have  been  to  W 

•^    •  8  F  4  *  raised 
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TtifjytibtpriMic  finds  BodfrntKUsmit  «fKiiri^  of  tUb 

of  <Srea 


If  tl^  ooitfld  kiimdoai  of  Great  Briuin  ami 
liij^  not  sffxify  uepurdiasen^  becRoseitwi 
tMt  tbede^gn  ilioiud  Yulyb  been  to  defraud 


i|  tl^  allied  kingdooi  of  Gfeat  Britain  and  Irdand)  is 

waanottmiitial  to  th»( 
_  any  one  in  pTtiminij  nov 

thitf  gBTPffffon  ahimM  he  drfrandfld_  fiTir  thf  ff*ff wT'rfffT  *^^*f^^^  vitb- 
caitfics  ocMueottances.  made  tlie  <>ffi»nriPj  And.  me  nDoellstiao^  the 
**■  pabKe  fimdit  of  this  kfaradom,"  is  onofajecdaiiable;  smeet  ^^fmgk 
W!tF^***«Bd5>  •H))io»l^t«^GlBWt.Bn^i^^,aM;|^J^f^jw^  ««»^ 

67.  r  •=  i  ■  *    — 

j|iim  ^Q^iMfog^  oCtlie^xole  i^  to  pijBwattheiiidBt  ^ml^r-inMB  seepr 
ingootofthe  way*  andputting^6rward  the  least  gully,  in  osdcr  w 
(m^  wilt  of » iwygqc  for  »  new  tridL   sM.fcS.flWK>.] 

j^B  108«)  In  what  cases  justices  of  peace  have  no  authority'.] 

CVide  ante,  (B  1.  8.)] 

(C)  Contictton  bg  jiiitim  of  peaces 

(C  1.)  In  what  cases  necessary. 

If  a  statnte  inflicts  apenalty,  for  an  oflfence  to  be  determined  faj  oar 
or  more  justioes  of  peace  outof  sessions,  there  must  be  a  cenricaooo  far 
the  ofience  before  the  penalty  teyied.  Vide  t  Str.  1^. 
'<  •  And  such  conviction  ought  to  bemade  in  due  form. 

[Quaere.  Whether  a  person  can  be  convicted  of  two  distinct 
in  the  same  information  ?    i  T.  R.  249.] 

•   [Onty  one  penalty  can  be  incurred  on  the  same  day  on  the  A  5  Abb. 
c.  li.  for  the  better  preservation  of  the  game.  (Com.  274.  )  lo  Med 

[Nor,  en  the  St.  39  Can  2.  c.  7.  ^ibrthe  better  ohsertatiaQL  of  ik 
lora's  day.''    Cowp.  640.] 
r    [Tsw>  pebatoes  my  be  iiicuired  on  die  same  day  oar  Aeat»  ^G.i. 

e't*j';%omi^ililioo  (fi]^.lo!ilBnaBdein.tli6iQaniiec^liir  n^^ 
ante,  d(B.  47.)  ;  V  u  i 

ItosiifcenifiBn^die^drtMidptfi^^      :  summoned  bcfajpa  h^kkffn^ 

[But  drfect  in  the  summons  is,  cured  by  the  defimdan^a  appe^itmt* 
rtSteaiKl.J- >'-"'. /'  ••  *•  \.  r  ■'  '■  I, a  ',T. 

r*  Ifkithu'raBivictioa  doea  not  shew^  the  defendant  to  lie  9itfluBona4  <( 
.fi&idlbeqttasfa^.  .dMods  41.  f 

So, 


.-■■«■  » 


.1  .;    ...    -defendant. 


whereasr  A.  wiu  summoned  to  appear;  aM  ^Aid-  spp^i"  M^TiMn|| 
nth  April,  where  4e  17di  April  was  Fri&ijr/  -R.  f  ^SSflPlwW 


IdriWj 


:,#  t^'«tejM»$'Vbf«e^  MrfyyltftWa  tun 

Hanlwicke  C.  J.  .  ft^%IHPf&de9?'  «^^ 

^]t)iid^foiif  of  prodf  te^ie^  tBe  dfoftee  wftbkt  sMki&«iittol|) 

[irthe  defendant  is  convicted  on  tbe  evidence  oflSie  hiibnfi<et%^1i 
entitled  to  part  of  the  penalty,  it  is  bad.  Str.  316.  Andr.  ^&  .^^CU,  ^ 
* '  ^[If  the  statute  requires  that  the  conviction  be  by  justice^  dP  tii4  coW 
ty  where  the  oflence  was  committed,  it  mu^t  appear  on  th/9  qo^yidl^t 
or  it  will  be  quashed.     Ibid.    Str.  261.] 

[If  it  appears  on  tbe  conviction,  that  the  witnc^  swore  generally  ihal 
the  defendant  was  guilty  of  the  premises,  it  is  bad ;  for  he  took  on  him* 
self  to  swear  the  law.    Str.  Z16.\ 

[A  conviction  shall  be  presumed  to  be  right,  if  it  does  not  appear  to 
"he  wrong  \  as,  if  one  is  convicted  fcnr  obstructing  an  excise^K^fficerjithe 
«ourt  wQl  presume  it  was  in  the  day-time.  2  Ld.  Raym.  1475*. .  fits. 
608-]  i 

[Proceedings  upon  convictions  must  be  in  tbe  present kwe^r-sStr. 
60».]  ... 

[In  convictions  for  non-payment  of  money,  (as  ooUecteocrof  •ffnm* 
fiHce,)  the  ium,  and  times  when  received,  most  be  meniionedi.i. ;  Str. 

[An  excuse  in  a  proviso  need  not  be  taken  notice  of  in  a  icooh 
ijtk^it«l  biicif  itisin  anenaoling.ckuse,  itmast^.  «6liy.lMl^iu]A|idr. 
289.]        *  '.-».?'   v^.t  huA 

' '  * (Fdrai^eoveM;  ns»y  be  convicted  for  actmie  lyhich' caifcrhs; censtBifted 
by  her  alone;  as,  for  selling  gin  contrary  to  9  Geo.  2«  c.  2{U>iJStor» 

^^/i^'6rder  isgdbdb  it>  sttAct^^^ii^iea^aJDbe 

literally  so  strict  as  an  indictment;  tfans^  $n  alternative  chaige»  as  aidi^ 

»ttt'^bnwtingi0r  oed0iiU«g^feodi^  (ebsd  illoQtofi^ab  ooM^miDgpof 
1  R  M.  399.]  (.r^  .8)  ,9jna 

"^iflfc^:«hrdnr^iigainsta:<m«i^^for  •aiiSiiyKaM;»<4m^*»M.gaf^i4|i4|,.tf»>y 

is  good,  thoi^  it  doth  not  state  that  the  tenant  removUdkniM 

[If  the  defendant  appears,  any  irregularity  in  the  summofs;  Odr  entti 
'tiitf>iiQUiSUyf4i  sommons,  S  Burr.  1765,  akogether  becdvicaimidatfeirial; 
at  least,  if  it  be  also  stated  that  he  did  t»t  require  furtlmr.to  make^liia 

defence 
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diiBnofr     I  Easty  649.    i^oept  it  be  ib  acaaffwhcr^^qieottlfomor 
MoiBMiis  is  raqfoired  by  the  aoC,  wbtch  \vm  mot  beea.  complied  widk 

[In  convictions  the  evidence  should  be  given  in  the  deTendaDtfs  pge* 
•epce^  (2  Burr.  ILSS.)  thai  lie  may  •ero6»-eK«»me  4ibe  Arkaew.  Ti>  wad 
to  imn  a  ikpoaidon,  taken  in  hi$  abaemc^^  and  wbich  Abe  wkn^pi^  «ilb^ 
out  being  re-sworn,  affirms  to  be  true,  is  not  sufficient.     1  T.  B*  12^-] 

[la  eonvictioDs  the  evMleaoe  «hoiild  be  mwia  ia  the  defeodaiiit'a  |xr^ 
sflDce.  if  however^  hailing  Sbeea  givira  jjahfts  ab»uic^  il^bef^ftd  <nr^ 
to  him,  and  he  confess  the  charge,  such  confession  is  a  waiver  4if|Jie 
inegiilarily,  and  shews  that  there  has  b«en  no  injustiee-    I  T-  ft.  4^0 

(To  oonvietions,  if  some  eridenoe  h  differed  trading  to  provp  ih^  ^^ 
fence,  the  •convicting  magistrate  is  ewhisively  tbe  j^dg^  wtietfacr  lor 
nocitbeeafficient.    6  T.  £.  177.  976.] 

f  nMugh  the  general  vuk  be,  that  jao  malerial  jomiasioa  {p  the  <eri- 
denoe  as  te  the  deseription,  in  tboae  piarticuJard  ^hidi  are  oeoeaaary  to 
oMKtitute  die  odfence,  can  be  aappUed  by  iotendi»wt;  yot  kov'  ftr 
that  rule  may  be  qualified  in  favour  of  what  is  necessary  and  pbunlf  W 
be  cnMeoted  ifrom  (he  facts  staled,  tkaugii  it  be  not  &spfie»ly  averred, 
may  lie  jwlged  from.    7  East,  sa9.    S  Smith,  377.3 

[Hk  «vMleiioe  wust  go  to  estMiA  Uie  identical  o&aee^  whifh  forms 
the  sriijeet  of  the  iflfomatian.    8X.B.566.    LoffU  108.] 

I^Semble,  that  the  circumstance  i)f the  artides  beiQgAmnd  mwarealgj 
ia  4efeiidaii^a  garden,  with  die  appearanoe  ofbei^g|u«t  worked  cS^ 
h  cvidanoe  io  waxraxA  the  inference  4)hat  they  ivere  in  his  coatedy  and 
possession.    14*  East,  267*] 

{The  oM  rule,  that  the  court  watt  be  ncute  in  diaooveriflg  defeeli  in 
eonyiotioiM,  is  exploded  ;  auoe  the  eoort  km  to  4|U£stioa  the  policy  of 
eupporting  summary  jjirisdictione^ablidied  by  ihp  IggtstatiBre.   j^T.&- 

23.2 

^The  «mit  cannot  ntend  nodiiog  «a  Amonr  <»f  conviction^  and  will 
intend  nothing  against  them.    IS  E^t,  139.] 

£tf  €he  dbarge  fiiHa  shett  of  the  necesMry  hgai  4eser!iptioB  eif  the  of- 
fence,  dieoRMasion  is  not  cuced  by  any  taHl^gjattoas  le^Jts  being  done 
lawfully  or  fraudulently,  or  the  like ;  or  by  stating  that  it  was 
the«tAtBfte.    8T.R.5M.3 

{Mo  presiKi^tion  from  Ae  onuiDernf  jlsarcibing  4ie  fMt  oat  aoppff 
the  omission  of  a  direct  averment  of  its  being  within  the  requisite  josis- 
^iction.   1  Kast,  37S«] 

^If  knowledge  of  liiepaftybejn  enentid  ofihe  of&nce^  Aotbiag  short 
of  a  direct  averment  to  that  effect  is  sufficient.    8  T.  R.  536.] 

)[WheA w  er  -a  etatote  makes  a  guibj^  iowwledge  fnrt  of  A«  definition 
lyCam  eiffenae,  AekjnowledgeaBAinatedalfistf  nrhich  JAfiii^^ 
^indintinent  ler  the  oftnce,  nnatdoie  eqmtsly  nveraed;  and^^waiasinii 
is  pot  aided  by  a  proviso,  that  no  conviction  for  any.  oflenoe  in  the  act 
fllhwMbe  s^  attde  fer^waait  cffann>  or  thaoogh  the  niifilake  0f<agy  tactf 
tifcumatanee,  oreAerraaller,  paovidcdfAeanateria}  fecti'aUqged  nwep 
proved.   8  T.  R.  536.] 

tThe  wrfSdky  «rf«  contpetian  snost  l»deAemnn^  igr  ^ivihAt  appears 
vp6nliie4hee<efft,  Dotbyvcinrence^tomatfeer  dciorv;  ikiia  natter  ogfr- 

tained  in  the  ^ertioikri  ipemoving  it.  J  T.  :ft.  Jtt.j 

[Con. 


Conviction  hy justices  of'  peact.  $i  l 

[<3QDFictiong  mtut  be  precUe,  that  tbe  court  majr  tee  that  thej  fidl 
within  thejurisdiction  of  the  justices.    2  T.  R.  24.] 

£Xbe  renyon  for  requiring  greater  eertaiaty  in  coavicticns  than  in  m^ 
dictments  is,  because  the  defendant  has  oo  opportunity  of  cleadiittl 
«T.E.54«.]  r-v««%. 

[Where  a  bi0pk  is  left  finr  iasertijig  tbe  o£^c^  the  same  accuracy  i# 
required  in  the  description  of  it  as  in  other  eases.    19  Easty  139.] 

£A  convie^on  for  buying  a  ceitain  quantity  of  vbeat,  to  wit,  fifteen 
busbds  of  wiieat  (eoatisiiy  to  22  &  83  Car-  2.  ^.  12.)  is  sufficieotly  cer^ 
tain,    5T.B.35S.] 

{Every  thing  reqpiinite  to  auppoit  a  wnvictiany  abould  appear  «o  the 
conviction  itself.    6  T.  R.  538.] 

{ AUioQgb  an  act  direoto^  **  that  no  conviction  under  that  act  should 
be  aetaaide  for  waiut  of  form,  lor  throng  the  mistake  ef  any  fad^  cic» 
4Nioi«iiaDoe,  or  other  maU^  pppvided  tbe  majterial  fiicts  aU^;ed  be 
proved/'  yet,  notwidbetaadiagihose  or  tbe  Ukfwordsy  every  jziaterial 
fact  nuifft  be  alleged.  «T.R*5S«.] 

{If  a  statute  direct  that  a  cokivicttoo  sfaidl  be^  ^'  in  the  form  foIlowin|^? 
whidi  it  giTos,  tbe  form  must  be  strictly  pursuec^  without  variatioa  or 
fld^oQ  $  bat  if  it  addflf  "  or  to  tbe  effect  foUowing»"  au  additioa  to  m 
form  svbataoCially  pursuiug  that  prescribed,  will  not  vitiate^  being  sur- 
plua^^e.    4T.  B.7670 

{Aconvictton  must  be  good  in  all  its  parts;  >  tbe  inbnaatioa  must  he 
aupported  by  the  evidence  aod  tbe  judgment  by  both.    1  T.  R.  2M.] 

[If  in  a  conviction,  the  prosecutor  negatives  some  only  of  the  excep- 
tions, which  he  is  not  booScid  to  negative  at  ally  tbe  negation  nmy  be  re* 
jected  aa  surpluv^e.     1  T.  B.  dSO.] 

[If  in  a  conviction  it  appears  that  the  information  and  judgment  were 
flndiftiient  days^  tbe  information  may  te  recited  in  the  past  tense^  since 
a  conviction  speaks  as  io  the  taeae  (ct  die  adjudicatioo.     1  T.  R.  320.] 

{An  inf(Hination  appearing  to  be  exhibited  oo  89th  of  May  1605, 
charging  the  fact  within  three  months,  to  wi^  on  12th  May  now  last 
past;  held,  that  these  words,  ^  now  last  past^''  might  by  reason  of  the 
accompanying  words,  **  within  three  montha,"  refer  to  the  day  and  not 
the  month,  so  as  to  obviate  the  objection  of  the  information  beij^  out 
eftimebyeuppoabigittorefartoMay  1804.  7  East,  389.  3  fiSutl^ 
377.] 

[SemUe,  that  if  the  place  of  appeansMe  be  not  mentiooedt  it  w91  be 
intended  to  have  been  at  the  place  wfaereUie  iaformatiop  appears  to  bo 
laid)  and  this,  though  the  examiaatioB  of  witnesses  and  the  judgment 
ere  stated  at  a  diflerent  place  from  tbe  former.    0  T*  R*  S84.] 

[It  is  necessary  that  the  eWdence  should  be  set  out  in  a  convictjoijii^ 
ihat  the  oeuit  may  judge  whether  it  was  latoiaaible.  4  Biux.  80|63. 
Doud.486.    TT.  R.  153.] 

[iSo  precise  form  of  words  is  neaeKary  mi  stating  tbeproo6  of  the 
^ftiiee.  It  isaofficient  if  €he  deposicioo  be  in  terms  oramarihr  in^* 
lifflble,  hanng  recard  to  the  usual  import  of  technical  modes  oMpeedb 
adapted  to  (be  subject    7  £ait,  3M»    3  &iutbj  377J 

[The  endeoce,  as  wett  for  as  against  the  itafendanl^  may  veiypnyeriy 
he  set  fotth  in  conviction.     S  T.  IS.  2^0.] 
Xlt  is  safficient  if  the  evideucie  be  stated  to  he  upon  oath^  witbovit 

adding 
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ifd^^Hiia^ '*the '  ibagfisftrate  was  legaHy  authorized' to  lii^hiinisteric^ 

^^^it'^fcoimcfwrti  must  strew  that  the  eVicJehceVdsyV^rt  iiTtbeJ3in6iKtKe 

•^'  [fe  4  convictlott  hris  feufflcient,1f  etttotirii'aJl^d^iS  fo^^  ^^  tife 
^-videAce  Wfl^ctv^t  in  the  bi^nde  ofi^ffiMd^t^^^ 

'  Wte  i4)p^t  on^ii  cottvictim  ibdt  i}^ 

that  it  was  giv^  in  his  ^e4eQ<!e^'Dr(^al'  thW^ 

i*&6to^t  to  cobtrafflct^hat  Sdp^  tfSSl '  'rT:1tMs. 

7T.  R.152.]  ;.      ,      -I     .    "        'v.^VVr^n  ,^. 

^  'Tir  tlie  evidence  !)e  stated  ^  tvniA  l^bea  given  41ib^tdfii  di^iJIie 
libpearance  land  piea  atr^  Tiecorded,  it'  wm  be  ii^tend^d  to  %«fiifie^^^n 
in  his  presehce,  even  though  diie  exaitiination  of  witnesses  and  nj^yearw 
ance  are  stated  as  at  different  places.  8  T.  R.  284«] 
'  [lli'e  defendant  was  stated  to  be  summoned,  and  to  have  appeared  oa 
4th'oFJune^  and  the  conviction  was  sigtied  and  sealed  on  the  saiae'4tfa  of 
June.  tJpon  this  statement  it  was  ^^reed,  that  the  proceedings  were  ta 
i)e  taken  as  one  continued  act  fix)m  the  appearance  to  the  convictioD; 
therefore,  that  the  evidence  was  to  be  presumed  to  have  been  given  ia 
the  defendant's  presence,  since  his  departure,  during  the  contimimooe 
of  the  transaction,  would  not  be  intended.  7  East,  889.    3  Smith,  S77. 

[The  copfession  only  admits  the  charge,  but  not  thelq;al  eflfect  of  iu 
3  Burr.  1475.] 

[A  conviction  in  which  the  persons  charged  were  described  as 
Messrs.  Harrison  &  Ck)mpaoy,  is  a  nulli^  even  against  tlie  par^ 
named.     8T.R.508.] 

[An  impossible  or  incongruous  date,  if  the  conviction  be  complete 
without  it,  ma:y  be  rejected  as  surplusage.     2  East,  196.3 
'  '(If  a  certain  time  b^  limited,  within  whic|^  the  conviction  must  take 
plac6>  a  conviction  after  that  period  cannot  be  supported,  though  it 
appears  upon  the  face  of  it  to  be  upon  an  information  commenced  in 
&e;  and  adjourned  to  a  future  day.    S  East,  467.]  - 
'  {On  a  conviction  before  a  magistrate,  it  must  appear  expresaly  upon 
the  statement  of  the  evidence  that  the  offence  was  committed  withik  the 
firite  Hmlted  for  the  Conviction.    3  Smith,  &dd.    7  East;  t4«.J; " 
"  {iii  tikidg  the  dfi^te  to  a  certain  date  it  is  sufficient  to  Vdeh  to  (i  date 
already  mentioned  and  siscertained.    7  East,  389.^    S  Stti^,  S??:^  :  ^ 
^ '[In  xoavfdiioniitmtist  appear  from  the  evMence,  tfiat  £He  <^nce  #a| 
eominltt^  vHRSiin^e  jtttisdictidn  of  the  c6nvicting  mdglstrai^.  f^F/lt;* 

^   £A  cohiHucHdn  on  4t  iGhB6.^.  c.  d^  inaandai^tnrd-fai:i[^6lt^ 

feinii^tdfeftisework^  stated  that  th6  defendant  cm  ar«ettA&A  dftjunit 
'1>(^d|^tli^  enipl(^  bv  O.S.  8cc.  df  W:  in  the  couH)^  klbr^siad;  in 
ifife  frftlle  d^  &&  carried  im  at  W.,  and  whHst  he  was  soch  urmtoai^ 
atlll  si)  enij^oyed  s»  aforiraaJd,)  lefbaed  to  work  with  one  S.  B.,  &^ 
also  employed  by^  G.  S.  &c«  in  the  said  manufiictnie  carried  od  .by 
tlidii'at  W.  aforiesaid.  Quashed,' because  it  was  not  expressly  aveited 
where  the  refusal  was  given,  so  that  it  did  notapp^r  to  be  Withm  *cke 
nirtsdictlon  of  the  magistrate.    IS  East,  199.] 


Convieiion  %  justices  i^^ace.  Sl^ 

XConviction  by  tbe  justices  of  Middlesex,  for  having  in  the  defeo^Mtf^ 
«ii«tody  and  possession  a  privatestill,  contrary  to  19  Qeii.i.cS(ii,^J^Q.- 
deposition  was,  that-tbe  witness  went  to  the  house  of  the  ijlefeqi^biii  at  ' 
E,  in  the  county  oTMiddlesex,  and  that  he  found' 
.  th«i  ^  \^W  '^W^^:^^'^  worked><rff.    Q 

[A^coovictionon  39&10Geo.  3.  c.  lOSliar  ait( 

f^asceR^  cufitoi^ed^\^()}^j:^,JfpSJ5Hjg^^ 
ben^aavea.     8  T.  R.  S+2.J  ,  ,.j,  £   ji  "fr' 

o.4Aflff>?=f^^pn^««"'W>J  w^^i^tf  IS^T'w;'M^,^««?IHip^i/ft'^Wf«■ 
^■  ftud  srOhprnt  xefercnc?  vx^  ena^tuw  (Jay^  anccwafi^^ 
theKSvUK,  tjie  ddendsnt  nm5tDr1ng.tl11n.felt;  by  piwqf  wthtn,  tbjspTQYWif 
lEa3>i,fi470  ;'  ..■,  V'.^-'  '■.■■-.'"  -.■i<?.Ti;; 

,.  £{t  js  unnecessary  to  negative  a  claim  by  t^e  owpei.  within  te^^-Uays' 
a&er  seizure,  where  the  information  i^ptiars  to  have  been  lai^  f^Ou- 
than  ten  days  after  the  offence  charged,  and  proved  to  hav^ttee^  '^'fflt 
aritted.     1*  East,  267.]  ,  j' .  ..J 

[Tbe  want  of  the  necessary  n^^ve  'averments  is  not  merely  a  fony 
toai  substantial  defect,  and  therefore  is  not  aided  by  a  provision  in  ^e, 
statute  that  the  conviction  shall  not  he  vacated  for  want  of  form.  8T.R.' 
S42.] 

[The  conclusion  is  form  only.  Therefore  a  statute  which  provides 
that  no  conviction  under  it  shall  be  objectionable  for  want  of  form,  tudt' 
an  error  in  that  averment.     1  T.  R.  320.] 

[An  adjudication  that  tbe  defendant  is  **  thereupon  convicted,"  not 
adding  *'  of  the  premises,"  or  the  like,  is  sufficient,  since  the  necessary 
inference  is,  that  it  is  for  the 'offence  before  mentioned.  2T>R.  18.] 

[The  wottls  "  the  offence  aforesud,"  in  the  adjudication,  refer  to  tiie 
offence  described  in  the  information,  so  as  to  render  another  particular 
description  unnecessary.     4  T.  R.  767.] 

[The  judgment  must  contain,  in  form,  to  abjudication  oFfot&ibire  m 
well  as  6i  conviction,  let  the  punishment  be  fixed  or  not,  7  T>  R. 
S98.] 

[Where  a  discretion  is  given  to  tbem^pstrates  in  awarding  a  ooipo*. 
ntLp^inifbment,  that  whidi  is  discretionaij  must  be  distinctly  aioer* 
tained  t^  the  conviction.    5  East,  339.    1  Smith.  J1«7.1  .    -' 

.  ^Wh^  the  amount  of  the  penalty  i 
aepcTiption  <rf'persons  entitled  to  the  si 
<nr  ev«)  where  both '  the  amount  and 
iqij^ad,.  tot.the^iDdiyidualB  answering 
^)^uqh.t{f  ^keee  cases  the.magistratftni: 
nanjqfpjusi^.tlie.ttme.of  the^djudw 
l^tji^^by'/aaaie,  of  the  pa^.  entitied 
^^:fy-d|o  qs  ^;)  leave  no  partoftlie  ju 
fyfcwi^.  ^T.R.  96-] 

•;  [A,  coiwiaion  "  for  tbe  said  offonce,"  where  two  prices  luW^ijliacff^ 
^s,tiie  information  and  evidence,  is  bad,  from  tlie  uncerta^ty  to  w^c^ 
thence  it  refers.    IT.  R.  249.]  ,     '  ,..■., 
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[A  convictuxi  on  stat  19  Geo*  8.  e«  GO*  set  out  an  mfiarmatioa  oFtbe 
diicaverjy  in  de&ndaat'a  possession)  of  ceitaiB  private  stills,  Scc«  (each 
of  which  subjects  the  party  to  a  penalty  of  200A}  and  alleged  that  de&a- 
danty  for  said  private  stilly  forfeited  one  penalty.  The  evidence  corre- 
sponded  with  the  inforinatian^  and  the  adjudication  was  of  a  fbrfeitore 
of  200i^.  for  his  said  offence*     Held  good.     14  East,  267.] 

[A  magistrate  empowered  by  statute  to  award  the  reasonable  chavges 
of  a  distress  on  convictioni  mnst  ascertain  the  amount  is  the  coovictioa. 
I  East »  189.]. 

[The  adjudication  of  a  penalty,  in  a  convictioo^  to  the  overseevs  of 
thd  poor  of  the  township  of  X.,  where  the  statute  haa  directed  pajrnv^it 
to  the  overseers  of  the  poor  of  the  parish  where  the  ofience  ia  coBunit* 
tad,  ia  bad.  Nor  can  it  be  intended,  according  to  the  foct,  that  the 
township  of  X.  maintains  its  own  poor  separately^  even  supposing  they 
would  then  be  exclusively  entitled  to  it     6  T.  R.  fSS.] 

[The  judgment,  in  a  conviction,  being  an  entire  act,  caimot  be  se- 
leered,  and  therefore  if  it  be  bad  aa  to  part,  the  whole  isthereby  vacated, 
although  the  several  parts  may  be  in  ^eir  nature  distinct.  5  East,  S44. 
1  Snuit^f  547.    2  Str.  900.] 

[One  convicted  of  playing  at  bowls,  under  S3  Hen.  8.  c.  9.  a.  16.  is 
not  punishable  as  a  discMrderly  personywitliin  1  ?  Geo.  2.  c.5.  Cowp.9S.] 

[There  seeraa  to  be  no  objection  to  including^  in  one  conTicdon,  se* 
v:eral  distinct  offences  and  penalties  of  the  same  kind.    8  T.  R.  S84.} 

[The  formal  conviction  may  be  drawn  up  at  any  time^  before  the  re- 
tam  to  the  certiorari  or  sessicmsy  though  after  a  commftB»nt»  12  Fasfj 
8f  • ;  or  after  the  penalty  haa  been  levied  by  distress.  1  East,  IftS.} 

[Even  after  the  magistrate  has  delivered  to  the  .defendant  a  copy  of 
a  conviction^  a»  that  upon  which  the  subsequent  proceedings  have  been 
founded,  be  ianot  thereby  precluded  from  drawing  up  and  reioming  a 
conviction  in  a  more  formal  sh^>e,  whid^  ia  to  be  taken  aa  the  only  an* 
thontic  f eoord  of  the  proceedings.  1  East,  1 88.  12  East,  67.  IS  Emu 
«J 

[A  magistrate  should,  in  all  cases,  return  a  conviction  to  the  scasioDj^ 
idiether  ue  party  convicted  appeals  or  not,  or  whether  aa  appeal »  or 
ig  not  giveiky  in  order  tlmt  the  crown  may  not  be  deprived  oi  its  share 
of  the  forfeiture.   2T.R.285.]     , 

[A  eonviccion  oa  &  Geo.  S.  e«  14*  for  preservatkm  offish,  was  <|nasbed» 
beeaaseit  did  not  appear  thereon,  that  the  fishing  was  without  the  cocv* 
sent  of  the  own^ •   4  Burr*  22790 

{A  conviction,  under  st*  S  Geo<  8.  c«  14.  for  fishing,  without  (hekare 
of  the  owner^  allegiag  the  offence  to  have  been  committed  ^  in  part  oC 
a  eeftaia  stream  which  runneth  between  B.}  in  the  parish  of  A^  ia  she 
county  of  W.  &  C.  in  the  same  county,  was  qoashed,  because  i|  did  oot 
abew  that  the  intermediate  course  of  the  stf  earn,  between  tha  two  ter^ 
niniy  was  in  W.    1  East^  278.}. 

[A  joint  action  of  debt  may  be  brought  against  aeveral  persons  to  Ka>- 
cover  one  penalty  upon  the  ^ame  laws;  thus  the  penalty  of  5i.  under 
St.  5  Ann.  c.  14*.  s.  4.  for  keepmg  a  lurcher  to  kill  and  destroy  thegaoMb 
i  £ait»  578.  m 

[la  at!  action  of  debt  against  sev^rali  for  a  penalty  wAix  the  guom 
laws,  some  may  be  found  guilty,  the  othera  acqaitied.    2  Bartj  578.  a.  3 

[A  charge 
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\K  dMff ge  tlKrit  the  defendant  on  such  a^dMke^  aAd  owtfilo^, 
.^nd  also  a  gun»  to  kill  and  destroy  game,  is  df  a  single  oflbnca  onif ; 
thenfore  a  conviction  <<for  the  said  ofFen^''  m  gDod.     7  T.  R«  152.] 

[An  information  on  the  game  lawtf  fieod  n<iC  to  jto'  l^mv  as  wdU  Csr 
tbe  parish  as  for^  informer.     7  T.  R.  1 5^. ) 

[A  description  oftka  dog,  as  a  dog  cdled  alurdieri  iasuttcMiit 
15  East,  456.] 

[A  eonviction  for  using  »  gun,  baing  an  engine  for  tike  destraction 
>ofgainey  is  roid.,  unless  it  addlfaat  ihepwt^  lised  it  for  tkedestmetton  0f 
ganM.    DougL  685.  n.} 

[Dtsclaradon  that  tke  defendant  nsed  a  gon,  being  an  engine  to  kill 
tttid  destroy  tbe  game^    Held  wel)^  being  after  trerdkt«     Cowp.  8d5.^ 

[The  informationy  in  a  conviction  on  the  game  laws,  must;  negative 
the  qnidifications  ennmerated  in  str  32  29  Car.  S.  c.  25.  I  Easly  6^^.n. 

I  Negativing  that  the  defendant  had  not  any  estate^  be.  nof  was  itt  any 
*<»Cfa^  maemer  qnalified,  does  ntvt  soffieiently  negative  that  kebad  ndC  an 
^estate  in  rieht  of  his  wife.    15  East^  456.] 

[1" be  rnie^  witk  one  exception  only,  is,  that  tbe  evidence  nmeft  be  set 
out  in  a  conviction  particularly.  The  exception  is  a  contictioff  upon 
the  game  act,  5  Ann.  c.  14.    9  East,  S58.] 

[In  cimvictions  the  general  rule  is,  that  the  paitienlar  ikets  to  wbkli 
tbe  witness  d^)oses,  must  be  stated,  and  not  the  eondufi^n  from  tkoae 
facts,  in  order  that  Uie  court  may  see  whether  tbe  magistrate  has  con- 
victed properly ;  an  exception  to  this  rale  oectirs  in  eonvietiona  under 
tber  game  laws,  where  a  statement  that  tbe  defendant  kept  a  gtm  to  de^ 
strey  game  has  been  held  stifflcient ;  but  npoar  tMs  groond  only,  that 
sttcb  baa  been  the  lof^  estaMished  form,  wmeb  it  woold  be  dangerous 
to  overturn.    2  T.  R.  18t.] 

[Itt  convictions  upon  the  statnfe  5  Ann*  c  14«  for  killing  gaitie^  &c. 
tho  ^yidence  may  state  generally  that  the  defendant  is  not  qni^fiedf 
without  specifically  negativing  each  particular  qualification.  IT.R«  l!l5/] 

(D^aratlon  in  debt  (bat  the  defendant  kept  a  snare  for  kilting  bares, 
€onira  fofmam  st^HUij  whereby,  and  by  force  of  tbe  statute^  fii  aetiOH 
kaf b  accrued  to  demand  5J.,  held  good,  the  dfence  bring  i^reated  by  one 
statatei  and  tbe  action  for  the  whole  penalty  to  tbe  inmrmer  hfiing  f^ 
ven  by  several  subsequent  statutes,  incorporated  in  the  at*  2  Qto^  ^ 
e.  19^   8  Smith,  BOG^  7  East,  510.} 

[A  penal  action  is  not  an  appropriate  form  of  proceeding  to  detarmiM 
a  qaestion  of  right.  ]f5  therefore,  a  deftrldtM  in  an  action  on  the  game 
laws,  can  shet^  a  colourable  righ^  either  in  kiias^  or  attother  (of  nrhich 
a  d«piffa€ion  from  a  person  clabning  to  be  lord  of  the  manor^  if  tlMM 
appear  to  be  no  ground  ibr  the  <^im,  or  the  single  act  wicb  wMcb  be 
h  charged,  is  not  evkienee)  be  wiH  succeed;  even  though  file  parties 
have  agreed  to  determine  the  right  in  Ibis  fortti.  4  T.  R.  MI.  Id«  n« 
(a.)  eS3.rt.    5T-R*  19.] 

[In  actions  on  the  game  laws,  though  ft  is  necessary  to  ftBege  that  tbo 
defendant  is  not  qualified^  yet  the  plaintiff  need  only  prove  the  o£fence. 
1  T.  R.  144.  648.     1  B. &  P.  466.    9  B.&  P.  807«  1  Eas^  650w] 

[Held  that  justices  before  wbom,  an  information  waa  exhibited  on  tba 

fame  laws,  were  justified  in  founding  the  want  of  the  dafendant's  yali- 
cation,  upon  the  fact  of  his  having  sworn  before  them,  acting  in  ano* 

ther 
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,  dwr  capaciljrr  ««  conuniscioiieni  of  the  iwone  !»»  taitkcMt^  «lir 
iml.  ayeif^   8  T.  R.  220.] 

Mtc^kecpiitf  a  gun  U  amlHgiious.   2  T.  E«  19.1     - 

[It  cannot  oe  mfeired  froqii  the  bflu^act  of  keqpi^ 
h  was  k«pt  to  4e0tiqgF  jaae.    1/i  fipfit«227l.  vMRL  UOi  aoMi^  2T. 
R.  19*  contra.]  .  .  ^    -  .   ^   •  . 

rUndar tha  at.  25  Gao^  9. ^^  m  ihjjun  ilianihln  iialimii  wiliMiii 
trade  cpajta,  whp  are  acfaittaA  npyi^  pgaaecMiiaMaAr  wjbmgmamfidi 
ihoae,  therelbre,  who  are  sued  lor  paaaJHiw  awW  ihUHt-^iA^iiM*] 

[An  ocdftr of  the  jaatiqea4oJ(4ap  iii  ii  <winiiiMnl|  fia  ihnamliyiihrin 
the  aeB8ion%  is  not  a  opjaiinitmaali»aaaaalioo  vidmlSfQm%t.'99k 
which  must  be  for  three  mon^  iCafcidk    9^A]»L  SMsi 

[On  aDii|^paa).4rain.a  Gopvicuan^  kitting gaaw  oii,l»6BiKJ.ei8(k 
the  quarter  sessions  may  either  order -payment  of  the  penliljr  ariifrip 
sonment;  thareCbrearec^igwzance  of  aaiH^^  taken  babtymg^^ 
peal,  and  paying  thc^  peawy  with  costSf  in  xase  of  aflmaaac^  isbaL 
3  Anst  898.] 

[The  killing  of  several  hares  in  the  same  dqF«  incurs  only  oaefbrfeto. 

8  T.  R.  284.] 

[Where  several  parsons  join*  in  an  offiHice  against  the  ganiekf% 
only  one  -pepially  can  be  recovered.  2  T.  R.  713.  Hence^  twocannot 
be  convicted  in  separate  penalties  under  5  Ann.  c.  14.,  foriniog,cr 
for  keqping  a  greyhound  to  destroy  game.    4  T.  R.  809. 

[An  action  toought  by  the  loser  to  recover  back  money  lost  at  plsji  s 
remedial  and  pot  peiial»  anda  new  trial  may  be  had  therein.  2B0(*1^} 

[Where  several  win  money  at  play,  they  are  only  liable  to  the  kaer 
jointly,  under  the  at.  9  Ann.  c.  14.,  his  claim  beingtonnded  in  oontnct 

7T.R.267.] 

[Money  fiurly  lost  at  phiy,  can  only  be  recovered  back  under  the 
at.  9  Ann.  c.  14.  a*  2.  and  cmly  then  on  a  count  referring  to  the  Mite* 
1  IL&S.  500.] 

[Under  9  Ann.c  14.  s.  2.  the  bser  most  sue  for  the  thing  lost,  «itU& 
die  three  months^  aino^.the  contract  b  not  made  void.  2  N.  R«  41$«] 

[A  bill  waitMttha  winner  of  more  than  10/.  at  play,  must  stsfedie 
{damtih  to  be  the  loser^  cnt  three  months  have  elapaed  smcetheoAaoe. 

9  Anst  504.) 

[As  to  what  evidaDce  is  sufficient  to  convict  anderat;12Geo.  2. ctt* 

aee  5  T.  R.  998.] 

[Semble,  that  inaa.acticm  for  the  penalties  given  by  9Aatt.  c.14.l^ 
H  bill  of  diseovery,fikd  against  die  deftodant,  forlhe  purpose  of  ^ 
mer  action  on  thefermer  part  of  die  aacood  sect.^  ft^  the  mn^^ 
may  be  given  in  evidence.   1  Mara.  497»  '6  Taunt.  141.] 

[Hie  St  32  Geo.  3.  c.  53.  s.  5.  enacts,  that  penaKies  leried  wft 
that  act,  except  the  iufprmer'a  ahare,  ahall  be  paid  totbe  receiver  ^ 
pomted  by  the  act  It  aeems  diat  this  does  not  alter  die  ibrmcf^^ 
cadoQ  in  a  ooni^cdon.    5  T.  R.  341.] 

(C  3.)  Remedy  upon  an  undue  conviction.  j 

A  justice  of  peace  is  a  judge  of  record  ^  and  if  he  acte  witbin  .'^^ 

tisdiction  pursuant  to  a  statute,  his  judgment  on  conviction  sitH  ^ff^ 

avoided  by  B.  R.>  nor  the  paf^  lA  eiecutioa  upon  it  mi  at.)si|a  4!^ 

171.  „ 

B«t 
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Ycdd,  ^aA  tmum  mon^iee  g  md  there  AM  he  redress  by  B.  R.  npoh 
joHnofd  of thsjDDnrviouon  ^fir  oMterbifactheBi  by  certiorari.    Ib$}. 
[An  appeal  Gtotn  ^^^toometku^h-^lm  "Ab-M^o^  wttt^of^rol^. 

/  >  Whiliri»  iwttfc»:^gbiea  aB>«y|Ml  front  Wl6n?IMilMi  ixpoii  c<^m 
eonditicfns,  with  whidi^  as  well  as  tiie  right  to  apMal,  tii# miffjfeei  (»Gni^ 

^..XlC  m^bvAtit^vi)c0aamm0m-im  «nM>ptdMMi  of  Ae  ap(lM  diittse, 
1^  fx»vM»tf  aadMnniiBntMiiij^f^  nf  dhfeli^KruineiittaiMbtbd 
made  the  «iib{ect.ef«ppBaL     lft]iMt,57£.] 

^  [If  an.appetl  is  gnmk  toikm  iplavter  seiftidrfS}  from  ii  ednviistibn  or 
oAtrwiae,  and  the  p$xtj  watk»  an-ioforAid  appeal,  which  h  on  that 
aeeoiint  dbraiasedi  be  is  eoneliided  from  pfttecttting  a  setxynd  appcfa)^ 
though  within,  the  time  limited^  iinoethe  meaning  af  the  privilege  given 
is,  that  he  shall  appeal  once,  but  no  more.  3  T.  R.  776.] 
.  (In  appeals  limited  to  the  next* sessions,  where  Uie  appellant  relies 
on  an  objection  independent  of  the  merits^  and  procures  an  order  of 
the  sessions  quashing  the  conviction  on  that  ground,  which  order  is 
Ikftarwards  set  aside  by  the  court  of  K.  B. ;  the  appellant  cannot  after- 
wards go  to  the  sessions  again  to  hear  the  appeal  discussed  upon  the 
merits,  by  enteriug  continuances  firom  the  first  appeal.  IS  East,  SdSJ 
.  [IF  no  limits  are  £xed  by  the  aitt  for  the  time  within  whieh  an  appeal 
must  be  brought^  it  is  neverthdesi  taderstodd  that  it  must  be  wiUdn  a 
reiisooable  time.    1  M.  &  S.  M8.] 

[The  St  240eo.  S.  c.  31.  s.  19.  provides  ^^tbitif  any  perirm  shall  find 
himselfaggrieved  by  the  judgment  of  any  such  justice,  &c  he  may  ap^ 
peal  to  the  n0:itt  general  ouarter  sessions.'^  The  word  iu(ktnent  retiers  to 
th^  PQH  victioo^  not  die  auQeequent  escecution^  so  thai  U^  defendant  must 
appeal,  if  at  all,  to  the  sessions  next  after  the  conviction.  I T.  R.  4.14«]-^ 

[No  i^peal  Iws  to  the  sessions  from*  a  c6nviclioA  by 'twojli8tioeiB> 
under  statute  26  Geo.  3.  0^78.  a.  9.    S  T.  R.  504k]  -  ■     »' 

,  [The  Stat.  17  Geo.  S.  c*  M.gtves^*  an  appeal  againsrtba'«OB«!etfotis 
foim^ecL  upon  that  act^ aiK}:re<|ui»e8llie  eoinrietiaglbagistriites^'to'iDdl^ 
known  to  the  person  convict^  his  right  to  appeal/'  whidb*  virMiiiy^ 
impli^ .  tbiit  they  must  also  infoiin  him;  o£'  tte:  Mdessei^  sl^jM  l^  be 
taken  in  order  to -appeal.     4  T.  R.  584,  585.      After  ^(k^ebtivicfiolt' 
tind^r^^f^t  ai^^tbeJuatiiO^iiifiiRifthe  d^mdaiivtliat4iahaaiirigk^^ 
apie%l « twh(^  t^n^uiMio^ aosw^rs^  thas  hoi  thinks^- hedlMttei^fJ^^^^' 
P9P^t)rt    Heidi  ^t  by  su/ek  swov^i^reimquiahdNtiSc^fsibis^ri^  W^ 
ajppeal;  be  disch^ged  toejustices.from.thadiiSy  ol«scatitii^ieiil|iid  th^ 
s^psi&fV  v9\M.k  S.  49S.]     .  :vi  :   o'  .r-iiJ  x:^  X:  oni  { 

)  [It  ia  ^re^ipoary  with  the  oMurt^whethanMi^Mlit't^  Iflbs»a4etftto^' 

9  to  reiuQve  a  canvicik)!!^  "    '      *  c  :tT    -r.% .:  h\  J '.xn^  'i 

[If  there  is  a  probable  ground  that  ia|toatic*  haa  been  doaeibdIoWy 
it  will  be  granted;  otherwise  noiy  aa  where  the dofrndant^s guilt  is  a 
ffir  inference  from  the  premises.     5  T.  R.  261. \ 

[Even  where  a  statute,  in  express  terms,  deda^ea  that,  the  proceed^ 
in^  shall  not  be  removed  by  certimrariy  this  docs  not  prevent  its  issu* 
ing  at  the  suit  of  the  prosecutor.    15  i^ssi,  5dS.l 

VoL.IV.  5G  .     [The 
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[The  court  will  not  grant  a  certiorari  to  remoM  a  conratioo,  onka 
the  party  i^pijiiig  for  it  enters  into  a  recognizance  to  pay  ontx 
1  T,  R.  82.] 

[The  enactments  of  st  5  Geo.  2.  c  19*  s.  2.  8c  5.  are  ifflpetBtiT& 
Therefore,  a  certiorari  to  remove  a  conviction  was  qnashed,  because, 
1.  The  party  did  not  join  with  his  sureties  in  the  recognizance;  2.  Be* 
cause  he  did  not  apply  for  the  certiorari  within  six  monUis  from  the  date 
of  the  conviction.    4  T.  R.  28 1 .] 

[Where  a  ^eral  form  of  conviction  is  ffiven  and  puraoed.  no  bene* 
fit  can  be  denved  from  removing  it  by  certiorari,  because  the  pioceed* 
ings  or  examinations  need  not  be  returned,  but  only  the  coDTictkn, 
which,  being  geaeral,  does  not  exhibit  the  error.    2  T.  R.  28^.] 

[A  conviction  was  affirmed  on  appeal^  and  afterwards  on  removal  fqr 
certiorari  into  K.  ]B.  was  qnashed  for  a  defect  in  the  infonuatioii.  The 
court  refused  to  compel  the  magistrates  to  return  the  original  infonnar 
tion,  which  w^  perfect,  or  to  proceed  thereon.  8  T.  R.  625.] 
.  [A  certiorari  will  not  lie  to  remove  a  conviction,  by  commisaioDenof 
excise,  for  the  double  duties  on  be^.   DonsL  549.] 

A  certiorari  will  lie  to  remove  a  convicuon  on  st  11  Geo.  I.e. 50. 
s.  16.  for  harbouring  tea  and  spirits,  either  by  jtistice  of  peaoe^  or  ood- 
missioners  of  excise.    Dougl.  553.] 

[The  result  of  the  several  provisions  in  st  16  Geo.5.c.  SO-pased 
to  prevent  deer-stealing,  is^  that  th^defendant  has  mi  optioD)  either  to 
remove  the  conviction  by  certiorari^  or  appeal  to  the  seaaions.  Bj 
adopting  one,  be  renounoea  the  other.    2  T.  R.  89.] 

[The  provision  in  st.  36  Geo.  3.  c.  60.  s.  9.  giving  an  appeal  to  the 
sessions  from  the  convictions  of  justices,  jander  that  act,  dedarea  that  the 
determination  of  the  justices  shall  be  final.  Yet  held,  notto  preventtlie 
defendaQt,  a{ter  an  i^peal  tried  and  detennined  at  the  aessions  ^ 
sivng  forth  a  certiorari  to  retnoye  the  proceedinff.    8  T.  R*  542i] 

[The  conviction,  returned  to  the  sessions  or  we  court  of  KJiyi^tlie 
only  OQ€f  of  which  those  courts  respectively  can  take  notice.  1  Evtf 
188,     12£asW67;     15East>4lO 

[After  a  convictioii  has  been  i^tumed  to  the  sessions,  a  retura  of tbat 
&ct,  by  the  convicting  magistrate,  to  a  certiorari  sued  to  ramoveit, 
esD^exing  to  the  return  a  copy  of  the  writ,  is  sufficient.    2  T.  R.  ^'I 

[A  special  case  may  be  returned  to  the  K.  JB.  with  the  cosvictioD. 
15  £ast,  333.     Lofit.  348.] 

[In  an  action  against  a  magistrate  for  a  malicious  conviction)  itisB^ 
sufficient  for  the  plaintiff  to  shew  that  he  was  innocent  of  the  oftnce  <h 
which  he  was  convicted,  but  he  must  also  prove,  fiY>m  what  pasted  be- 
fore the  magistrate  tbat  there  was  a  want  of  probable  cause.  1  ^^ 
220.     5  Taunt  580.] 

[On  an  appeal  from  a  conviction  for  killing  game,  on  13  6. 3> 
c.  80.,  the  quarter  sessions  may  either  order  payment  of  the  peaaltfi  <^ 
imprisonment,  therefore  a  recognizance  of  a  surety,  taken  fer  tiyof 
the  appeal,  and  paying  the  peniJty,  with  costs,  in  case  of  affinaanc^'^ 
had*    3Anst.898.] 

[As  to  the  right  to  remove  a  conviction,  vide  5  O.  S.c  19*  IS  0«^  ^  1^ 

[In  actions  against  justi<^s  on  account  (^convictions^  second  daoMges 
only  are  recoverable  (bemdes  the  penalty)  if  any  levied^  onlefsDv^ 
be  alleged.    43  G.  3.  c  14tl.]  ,    , 

(Dl.)a^to«^ 
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(D  l.)  &tftfiionft  Of  juitittfi  of  peace. 

Justices  ofpeace  may  hold  their  sessions  (or  the  administration  of  jus- 
tice within  their  precincts.     Vide  DaTt  650.  c.  185.] 

And  their  sessions  are  petit,  general,  or  quarter  sessions* 

An  assembly  of  two  justices,  or  more,  {quorum  unusj)  not  only  for 
inquiry,  but  luso  to  hear  and  determine^  makes  a  session.  Lamb*  373, 
374.  1.  4.  c.  1. 

Though  the  quarter-session  la  a  general  session,  yet  there  may  be  a 
general  session  of  the  peaee  at  a  different  time.    Lut.  91 1. 

The  whole  sesuon  is  but  one  day  in  law.     Sal«  607* 

And  if  it  be  said  to  be  held  the  20th  and  27th  of  October^  it  wiU  be 
bad.     R.  Sal.  606.  ^ 

Persons  eundo  4*  redeundo  to  and  from  sessions  have  the  privilege  of 
not  being  arrested.    Semb;  1  Lev.  159. 

And  if  such  person  be  arrested  in  facie  curiOf  the  court  willdiacharge 
him.     R.  1  Brownl.  15. 

But  if  the  arrest  be  not  in  facie  curue^  the  court  cannot  diacbarge  him. 
1  Brownl.  15.   Semb.  where  the  writcf  priyileoe  of  a  emtos  reitdorum 
was  pleaded  to  an  action  for  an  escape,  and  held  a  bad  plea.    Ray. . 
100. 

(D  3.)  At  what  time  hehi. 

By  die  stat.  12  R.  2.  10.  justices  of  peace  shall  keep  their  sessions  in 
every  quarter  of  the  year  at  least,  and  tor  three  days,  if  need  b^. 

And  therefore,  by  the  stat  2  H.  5.  4.  in  the  first  week  after  the  feast 
of  St.  Michael,  the  first  week  after  the  Epiphany,  the  first  week  after , 
the  chiuse  of  Easter,  and  the  first  week  after  the  translation  of  St.  Tho- 
mas the  mart]nr,  and  oftener,  if  need  be» 

Bat  by  Che  st.  14  H.  6.  4.  the  justices  in  Middlesex  need  hold  their 
sesdoDS  out  twice  a  year. 

(D  3.)  How  aumoEMmed. 

Ifasuffidentnumberof  justices  of  peace  and  others  assemble,  they 
may  hold  a  sesnon,  though  not  sumnumed  by  precept  Lam.  375,  376. 
L  4.  c.  2. 

But  the  regular  course  is,  that  it  be  summoned  by  a  precept  of  two 
justices.    Lamb.  375. 1. 4.  c.  2. 

.Otherwise^  none  ought  to  be  punished  for  de&ult  of  appearance. 
Lamb.  376.  L  4.  c.  2. 

And  a  precept  by  one  justice  i»  not  sufficient,  though  it  be  by  the 
cwAiv  rotukfum ;  for  he  has  no  other  authority  fbr  this  purpose  than 
at  a-jusdce  of  peace.     Lamb.  377. 1.  4*  c.  3. 

Aiid  a  precept  by  two  justices  cannot  be  superseded  by  other  jusdces 
oFpetee.     Lamb.  378. 1.  4.  c  2. 

Yet^  if  two  justices  make  a  precept  for  a  session,  two  others  may  make 
a  precept  for  a  session  at  aaofher  place.    Lamb.  379. 1. 4.  c.  2. 

And  the  proceedings  at  bolh  places  are  good,  for  they  are  of  equal 
authority.    Ibid. 

The  kiiig  mky  nfake  a  supersedeas  to  a  precept  of  two  justices  of 
peace.    Cronoi  J.  107.  b.    (Vide  Lamb.  378. 1. 4.  c.  2.) 
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And  it  may  be  directed  to  the  jpstioeB,  or  to  die  iheFiff«  CtoiilI. 
107.  b. 

[If  the  sessions  b  once  dropt  and  not  adjourned,  it  eaanot  be  re- 
named.   B.  S.  CL  No.  105.     Str.  1263.1 

(D  4.)  Who  ought  to  attend.-*-Cttf to^  rotulorum. 

By  the  commission  in  a  countji:,  the  cusios  rotidorum  ought  to  attend 
«t  the  sessions  with  records.  Sec. 

•  By  the  st  87  H.  8. 1.  reciting,  that  {he  lord  chancellor  by  reason  of 
hb  office  had  the  appointment  of  the  castas  roUdonm  in  ev^ry  8hire,&c. 
no  person  shall  be  appointed,  but  such  as  hath  a  bill  signed  by  die  king, 
to  whom  the  chancellor  shall  make  a  commission  to  be  cusios  rohJormt 
till  the  king  assign  another  by  bill,  &c.  to  hold  by  himself  or  soffideot 
deputy  learned  in  the  law. 

But  by  the  stat  S  8c  4  Ed.  6.  1.  the  lord  chancellor,  &c  may  ap- 
point the  cusios  rotulorum  to  exercise  by  himself  or  depu^*,  as  before 
37  H»  6.  without  bill  signed  by  the  kinff. 

•  Provided  the  archbishop  of  York,  bi^ops  of  Durham,  Ely,  chancel- 
lor of  the  duchy  of  Lancas^er^  or  any  corporation  or  other  who  have 
autfiorityhy  j>atent,  or  otherwise^  to  constitute  a  cusios  rotuloamtorvij 
^lace,  may  still  do  so. 

-  And  there  was  the  same  proviiso  in  the  stat  37  H.  8*  1* 

And  now,  by  the  stat.  1  W.  &  M.  21.  s.  4*.  the  custos  rotidonm  M 
be  appointed  as  directed  by  the  st.  37  H.  8.  1. 

Amr  justices  of  peace  were  made  judges  of  record  by  the  stat. 
34  Ed.  3.  1.  it  was  convenient  that  the  king  should  appoint  one  in  the 
/Cdmrnission  to  have  the  custody  of  the  rolls  and  records  of  the  court, 
who  is  the  custos  rotulorum.  *  Per  Holt,  Sko.  528. 

And  thereupoui  the  chancellor  vjrtutf  officii^  without  etfaar  wamot, 
makes  a  commission  or  grant  to  him  to  be  custos  rotulorum^  whidi  vas 
virtually  the  appointment  of  the  king,  for  the  commission  was  in  the 
king's  nan^e.     Per  Holt,  Sho.  £29. 

But  all  the  records  of  the  sessions  of  the  peace  are,  in  rq)otatioii  of 
law,  in  the  custody  of  all  the  justices ;  and  a  certiorari  to  remove  aoj 
^f  dicm  is  directed  to  the  justices  generally.     Per  Holt,  Sho.  528^  S2S» 

And  the  king. shall  not  make  a  person,  not  in  the  commission^  cvstos 
rotulorupt*     Sho.  529. 

{D  5.)  Clerk  of  the  peace. 

By  the  st  d?  H.  8.  K  recitix]^,  that  the  custos  rohdonm  wuA  M^ 
point  the  derk  of  the  peaoe^  &c.  the  cusios  rotulorum  shall  in  ^^'^Tf^ 
appoint  such  able  person,  instructed  in  the  law,  as  shall  be  fit  fir  w 
office,  dt^riBg  such  time  as  he  conimvteA  custos  rotubnm,  so  j'^^*'^ 
himself  justly;  frc.  to  exercise  by  him,  or  his  deputy  learned  in  lis  law, 
and  ^dbttiedvaa^smh  1^  the  i?U5#05  ro^M/or^  . 

And  by  common  equity,  the  custos  roitdorum,  havinff  the  ontady  <* 
the  recoids)  rouriit  to  appoint  the  clerk  with  whom  mey  sbJl  b^  ^' 
trusted*    *Ver  Hok,  Sho.  580.  / 

:By  the  st.  1  W.  &  M.  21.  s.  5.  the  cusios  ratuUrmn  shall  App^^ 
dcrk  of  the  peac^  able  and  residing  m  the  same  county,  to  exec^e 
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dieofGce  by  hisudf,  or  snfficJent  deputy,  andjto  receive  die'fees,  &c* 
as  t(Hig  as  be  Ehall  well  d^eftD  hims^in  the  said  office. 

And  thffl^ore,  a  eu^os  rotuloritm  having  made  a  derit'df  the  ^eece 
since  this  statute,  he  has  the  office  for  life  quamdiu  se  bene  geherit.  R, 
and  afterwards  affirmed  in  Pari.  1  Sbo.  427.  506.  516.  536.  (Vide 
Sho.  55ff.)  <^^P"^1- 160)4-    i  Mod.  167.  '^ 

And  the  custos  rotutorum  ciuinot  make  him  Tor  years,  or  dttratUe  betu 
plaCilo/  or  for  the  continuance  of  his  office.     Per  Holt,  Sho.  535. 

He  may  be  made  without  deed ;.  .foC  Uie  custos  rotulorum  t^aa  hut  a 
nomination.     R.  Sal.  167. 

Butb^  l^e  St.  t  \V.  &  M.  SI.  s.  6.  if  a  clerk  of  the  [ 
himself  lu  hia  office,  and  a  charge  in  writing  of  his  n 
exhibited  to  the  justices  at  the  general  quarter  sessions 
and  due  proof  openly  in  the  quarter  Sessions,  they  maj 
cbai^  him ;  and  the  cuslos  rotulontm  may  ^ppiat  ai 
refuse  to  do  so  before  next  quarter  sesiiionB,  thejustlces 
general  quarter  sessions  may  do  so.'  ,  . 

And  if  the  ctatosrotuloruinsel],oi  take  bond,  &c.&r  any  rewara,&c. 
directly  or  indirecdy  to  himself,  or  any  odier,  for.  his  appoiiitii^  such 
clerk  of  the  peace,  both  shall  forfeit  double  the  value  of  ^e  sumgive^,' 
and  are  disabled  to  hold  their  offices:  and  the  clerk  of  the  jpeacc 
shall  in  open  sessions  nrear  that  he  hath  not,  nor  mil  give  any  such 
reward,  &c. 

And  therefore,  where  he  extorts  in  hit  fees,  or  commits  other  misde- 
meanor in  his  office,  articles  may  be  exhibited  against  him  before  the 
justices  at  the  quarter  sess,ions,  and  upon  proof  of  them  in  a  si^mmary 
way,  he  shall  be  suspended  or  discharged.     Mod.  Ca.  192. 

And  the  forfeiture  shall  not  be  purged,  by  surrender  of  his  office  to 
the  ciatos  rotdorum,  and  taking  a  new  grant.     Mod.  Ca.  IdS. 

And  if  he  be  suspended  or  discharged  by  the  justices,  the  cuslos  roOir; 
lorwn  cannot  make  a  grant  to  the  same  person.  Per  Holt,  Mod.  Ca. 
193.'  I 

If  he  be  char^ged  before  the  justices  at  quarter-sessions,  and  thematter 
is  adjourned  to  another  sessions,  he  may  be  there  convicted,  though  the 
same  justices  were  not  then  present.     Mod.  Ca.  192. 

So,  if  a  clerk  of  the  peace  refiise  the  delivery  of  the  rolls  to  the  cuaps 
rotulorum,  he  may  be  indicted,  and,  after  conviction,  removed,  and  shall 
not  be  restored  by  mandamus.     Per  three  J.  Holt  cont.    4  Modi  S2. 

But  without  articles,  or  complaint  in  writing,  he  cannot  be  removed- 
It.  Sbo.  282. 

And  the  &cts,  aUeged  by  the  articles^  must  be  charged  with  tBfrMDie 
certamty  aain  an  indictment.     R.Mod.  Ca.  192.  i  ..  ...^ 

And  if  the  conviction  be,  for  causes  not  charged  mth  certaiolyj  arnotin 
chargeable  against  him  as  a  misdemeanor  inoia  office,  itRH^rbcroSi. 
moved  t»  certiorari,  and  quashed  in  B.  R.     Mod.  Ca.  193.      itj  '■'... 

Yet,  aner  a  conviction  quoted,  he  may  be  charged  i£fn(xxlr>PecHplt^'. 
Mod.Ca.19S.  '. 

[When  dark  of  the  peace  is  removed  by  quarter  ■ewtoos»t)iki-,W.' 
&  M.  c.  21.  it  is  not  by  convicUtHi,  but  by  order,  and  dM  evidtnce'jtead.  - 
notbeactoaU    Str.996. 

a  G  s  (D  6.)  She- 
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(D  6.)  Sheriff. 

By  the  commission  the  lEjieriff  shall  attend  at  the  sessioDs;  and  so  it 
IS  commanded  hun  by  the  precept  made  to  summon  the  sessioos. 
(Vide  Lamb.  S77- 1. 4.  c  2.) 

(D  70  Coroners,  stewards,  constables,  baili^ 

By  the  precept  for  summoning  the  sessions,  it  is  comnuusded  tothe 
sheriff  qii}d  scire  faciat  omnibus  carotuUaribuSt  senesckajlis,  constsbu' 
lariisy  sub^constabulariisj  et  baUivis,  quod  sint  tunc  ibi^  &c.  (Vide 
Lamb.  377. 1.  4.  c.  2.) 

And  if  they  do  not  appear,  the  justice?  of  peace  may  amerce  them. 
(Vide  Lamb.  391. 1. 4.  c.  3.) 

(D  8.)  Jurors. 

By  the  precept  it  is  commanded  to  the  sherifl^  quod  X)enirtfaciai  tarn 
24  probos  et  legates  homines  de  quolibet  hundredOf  quam  24  mSkes  et  alioi 
pr^fos  et  legates  homines  de  corpore  comitatus^  &c.  (Vide  Lamb.  877. 
1.  4.  a  2.) 

By  the  st.  3  H.  8.  12.  pannels  returned  for  the  body  of  the  county  it 
open  sessions,  &c.  may  be  reformed  by  the  justices  of  peace,  by  addutt 
to  or  taking  from  the  pannel ;  and  the  sheriff  shall  return  the  panoel 
so  reformed,  on  pain  of  20/.^  a  moiety  to  the  king,  a  moielj  to  tbe 
prosecutor. 

By  the  st.  1 1  H.  4. 9.  indictments  shall  be  by  inquests  returned^ 
the  sherifl^  &c.  without  nomination  of  the  party  or  any  person,  of  whid 
none  shall  be  outlawed,  or  fled  to  sanctuary  for  treason  or  fdonj* 

(D  90  Proceedings  there. 

At  the  sessions,  ofiences  shall  be  prosecuted  by  presentment,  ioibr- 
mation,  or  indictment. 

If  a  statute  gives  a  penalty,  to  be  recovered  before  justices  of  peace, 
without  saying  in  what  manner,  it  must  be  by  biU.  Per  Holt,  Sd60& 

[Where  quarter  sessions  have  not  original  jurisdiction,  ooDseot  of 
parties  cannot  give  it  to  them.    2  B.  M.  745.] 

[The  sessions  of  a  city  have  jurisdiction  to  hear  and  determine  iooict' 
ments  on  5  Eliz.  c.  4.     1  B.  M.  25 1.] 

[If  on  an  indictment  for  trespass  the  nee  non  ad  dioersasfd^ 
transgressioneSf  &c.  audiend.  et  terminatid.  assign,  hf  omitted,  it  doei 
not  appear  that  they  have  any  jurisdiction^  and  the  indictpsent  wiD  be 
quashed.     Str.442.]  ^  . 

[They  have  a  right  of  judginff,  upon  appeal,  with  the  same  l*titw« 
of  discretion  as  the  two  justices  had.     1  B.  M.  245.]  . 

[They  need  give  no  reason  in  their  orders,  and  it  shall  be  P'*''""^ 
they  acted  on  proper  groupds ;  if  they  express  their  whole  reasoos,  «n^ 
if  they  are  bad,  their  order  is  bad ;  but  though  the  reasons  set  forth  tfs 
bad,  yet  if  the  court  is  not  obliged  to  judge  them  their  whole  ^^^^^ 
it  will  presume  they  had  odier%  and  good  ones»  and  their  order  isfffoa* 
Ibid.] 

[In  all  orders  of  sessions,  the  commencement  must  be  A^^^'  ^ 
there  is  no  ntt:essity  of  setting  out  all  the  particular  a^^urnmeotS' 
Andr.  101.]  j*^ 
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[An  order  made  at  an  adjoorned  sessions  must  shew  that  the  sessiona 
Gcnnmenoed  within  the  time  prescribed  by  the  act.     Str.  8S1.] 

[So^  on  an  indictment;  whichy  for  want  of  it,  shall  be  quashed.  Or, 
judflment  on  it  arrested  aft#r  verdict.     Str.  865.] 

[The  sessicms^  on  an  appeal,  must  make  a  direct  and  final  judgment* 
themselves,  and  cannot  refer  it  to  the  judges  of  assize.    B.  R.  H.  79.] 
/    [But  they  may  adjourn  the  determination  by  a  proper  adjournment. 
Ibid.] 

[But  if  the  order  of  sessions  only  refers  the  matter  to  the  judges  of 
assize^  who  decline  intermeddling,  and  the  sessions  afterwards  mue  an 
order,  it  is  void,  as  not  being  a  proper  adjournment    B.  R.  H.  79.} 

[On  indictment,  where  they  proceed  as  a  court  of  record,  at  common 
law,  they  must  make  regular  continuances;  but  semb.  on  orders,  it  is 
not  necessary.     Ibid.] 

[In  orders,  <^  whereas  a  presentment  has  been  made  to  us,  whereby  it 
appears  to  us/'  is  sufficient.     Andr.  101.]        . 

[Have  original  jurisdiction  to  discharge  apprentices ;  but  the  order 
must  set  forth  that  the  master  appeared  or  was  summoned.  Str.  143.] 

[Cannot  set  aside  assignment  of  an  apprentice  bound  out  by  the  jus- 
tic^.     Str.  48.] 

If  justices  at  sessions  issue  a  warrant  for  taking  any  one,  it  ihust  be. 
shewn  that  the  sessions  continued  by  adjournment  till  the  taking. 
R.  2  Lev.  229. 

[A  complaint  in  writing,  preferred  by  the  master,  and  verified  by  the 
oadi  of  another,  is  sufficient  to  give  magistrate  jurisdiction  under 
Stat.  20  Geo.  2.  c.  19.  s.  4.     12  East,  248.] 

[The  remedy  affi>rded  by  stat.  6  Geo.  8.  c  2S.  s.l.is  cumulative  to, 
and  not  in  lien ofthat  given  by  stat.  20  Geo.  2.  c  19.  s.4.     16  East,  19.] 

[If  justices  of  peace  adjourn  their  proceedings  to  a  day  subsequent 
to  die  repeal  of  an  act  ci  pariiament,  under  which  they. derive  their 
authority,  their  jurisdiction  will  cease.     S  Burr.  1456.] 

[Where  a  statute  authorised  the  justices  of  peace  <^  at  the  first  or 
second  general  quarter  sessions,  or  general  session,  to  be  holden  after  the 
passing  of  the  act,  or  some  adjournment  thereof,"  to  discharge  insolvent 
debtors.  Held,  that  the  discharge  must  be  at  an  original  sessions,  not 
at  the  adjournment  of  one  convened  before  the  act.     i  T.  R.  424.] 

[A  statute  after  making  the  proprietors  of  certain  navigation  shares  a 
corporation  with  certain  funds,  directed  them  to  keep  an  account  of ' 
their  receipts  and  disbursements,  which  should  every  year  be  examined, 
stated,  corrected,  a;nd  allowed  by  the  bishop  of  X.,  and  the  'county 
justices  of  X.,  at  their  first  general  quarter  sessions  ai'ter  a  certain  day, 
at  which  time  they  were  to  direct  a  distribution  of  the  surplus  profits, 
if  any.  The  sessions  in  any  year  have  no  authority  to  revise  or  correct 
any  errors  in  the  accounts,  upon  which  a  balance  was  struck,  and 
allowed  at  the  sessions  in  any  preceding  year.     8  T.  R.  286] 

[If  the  sessions  find  the  fact  of  fraud  generally,  the  court  are  bound 
by  the  finding.     4  T.  R.  473.] 

[The  quarter  sessions  may  proceed  by  information  on  5  £liz.  c.  4* 
s.  89.     Cowp.  369.] 

[The  Stat  47  Geo.  3.  sess.  2.  c.66.  enacts  that  offenders  against  its 
provisions  shall  be  committed  until  the  next  court  of  oyer  ana  terminer, 
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Yet  tbe  odaiter  sessions  nererdidesB  hare  jmHdicttoB 
liUice  H  IS  a  nrisdememar,  and  be  mi^  be  nidicSedy 
neyer  apprehended  or  committed  at  alL    4lLlcfiL71J 

(D  10.)  PreaeotmeDL 

A*  to  presentment,  vide  Indictment^  (B). 

(D  11.)  InfoniiatiDii. 

As  to  information.  Tide  title  Infonnation, 

(D  12.)  Indictment 

.  Jnstiees.of  peaee  may  take  indictments  of  all  things  fiithta  Amt  oom^ 
niisiooy  or  within  the  statutes^  of  which  th^  can  inqmre.  Vidaaai^ 
(BA)~Vidt  tkle  Indictment* 

But  indictmoits  of  things  out  oFthdroogniaDm^  th^  ought  to  lefccl. 
Videjmt^(BL) 

Bj  the  St.  1  Ed.  4.  2.  josdces  of  peace  shall  proceed  on  indlctmepts 
and.  ptwentments  taken  at  the  sheriff's  tiin%  and  ddiY«red  oner  to 
them. 

But  not  upon  an  indictment  taken  before  a  eoroner,  jnsdoes  of  (>yer 
and  terminer,  or  others,  except  themselves  or  other  jostioes  of  peace, 
or  in  the  sheriff's  torn. 

(D  IS.)  Traverse. 

A  trarerse  before  justices  of  peace  shall  not  be  tried  the  same  day,  as 
it  mej-  before  justices  in  eyre,  or  gaol-dellveiT.  IL  Job«  S79.  R. 
Cro.  Car.  488.  448.     Cont.  2  Cro.  404.     (Vide  2  Inst.  568.— Vida 

>  Justices  of  peace  cannot  try  it  the  same  day,  unless  by  tansent.    R. 

1  Sid.  99.  384. 

-But  justices  of  oyer  and  terminer,  as  well  as  of  gaoI*deliTery,  may 
try  it  the  same  day,  without  assent  R.  1  Sid.  885.  2  Inst  568.  4  Inst 
164.] 

Sob  justices  of  peace  in  capital  cases,  where  the  oflfbider  h  in  castod|y« 
Semb.  per  Cur. ;  bat  die  reporter  makes  a  qnssre.      1  Sid.  585.  Ace 

2  ilMt  568.     4  Inst  164. 

r 

(D  14f.)  Arraignment. 

*  Jiistides'of  peace  may  arraim  felons.   (Vide  Dalt  653.  c.  1 85.  Lamb. 
541,  542. 1. 4.  c.  14.)   Vide  Indictment  (M). 

And  issue  a  venirejacias  returnable  at  the  spme  session,  (-\nbde  LaBsh. . 
548. 1. 4.  c.  14. — vide  also  Dalt  645.  c.  185.     Semb.  cont  aa  tojoa- 
tices  of  peaces  but  ace.  as  to  justices  of  gaol-ddi^eiy.) 

And  grant  their  dergy.    Lamb.  548. 1.  4.  c  14-  ^ 

By  tbjB  St.  84  H.  8. 14..]usticerof  peace  may  write  to  the  derk  of  tke 
crown  ih  B.  R.  to  certify  an  attainder,  outlawry,  or  conviction ;  whi^b* 
he  kh&R'do  Withbiit  delay,  on  pain  of  40^.  : .  •. 

'Bui  they  cannot  deliver  the  gaol  by  prodamadoOyasjostioea  afjaat:? 
dclnrci'/J   Lamb.  542.1.  4.  c  14.    '  :;  .  , 

Nor  take  an  appeal.    Lamb.  542. 1. 4%  c.  14.         ^        :  . , ; 
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Vitki'kmvik*kVAiiri;fKAMiKdlr&nksy  Vt^tmaA^itaiix^t,  (Vide 
t«aik'54S.K4.  C.I4.     Dub.) 

'    {1>  ISJi  Judgment,  execution,  &c. 

IfamanbecoDTicted^Mbrejoatteesofpeaee,  foratrespan,  riot,  ftc. 
where  do  certain  pensity  is  inflicted  by  statute,  he  shall  be  fined  at  the 
discretion  of  the  justices.  Vide'  lodictmeat,  (N]> 

But  b;  Mw.  Ch.  9  Uj(0gl*]iwUttt  Kbit  homo  ama-ciOw,  nisi  team- 
dummoi&aH.<Micti  iliius,  salvQ^fioofenoi^ntOt&fi,  ., 

And  b;  the  St.  1  W.  &  M.  i.^'sess'^  S.  no  excessive  fines  shall  be  im- 
posed, nor  unusual  paottbaintoSiflictedi  '.  '- 

If  a5yyi,b«.s»a'"«^fcgftff5.iB#»«ofp!f««-iQr^  o&iHe,  upon 
Vhich  a,certai;i  penslty.H  la&i^if,  the  ju^tioes . most {mubus  the  sta- 
ttitei'  ui  their  jui^iheiii.^ i'  and  caimot  aJtesor  m^g/tie  it  Vpoa  con- 
fession. 

And  if  tr^Ie  damages,  ttc.  are  ^veri  to  the  pai^,  the  jtuticescifpeace 
nwrassees  them.    Aom.  Cpo.  Car,  448.  ■  ■    .       ■ 

But  thej- ouf^t  first  to  Jaquife  by  a  jury  of  the  damages,  and  then 
f^ve  treble  the  damages  foiind.    R,  Cro.  Car,  448, 9. 

If  the  defendant  be  present,  he  shall  be  impriscned  tjU  payment  of  the 
fiiie.  '?  Cro.  404. 

'If  he  be  alisent,  a  capiat  projlne  shall  issue;  and  so  to  an  oat- 
lawry. 

By  the  st.  61  H.  3.  de  Stac.  aU  justices,  commissionen,  andothvs, 
shjdl  deliTer  into  the  ezchet^er,  at  Michaelmas,  all  estreats  of£nn  and 
amerciaments  taxed  before  them ;  which  seems  to  extend  to  ji 
peace. 

But  by  the  st.  14lt.  S.  II.  justices  of  peace  shall  make.dq 
of  their  estreats^   and   deliver  pae  part  to  the  sheriff  to  -  kry   dta 
money,  &c  ~ 

I£a  fine  be  imposed  irithout  oause,  B>  R.  opoD'a  certioiariBtty  dia- 
chanfail.     R.  1  Vent.  536.     , 

Ifit  be  excessive,'  B.  R.  may  mitigate  it.    Tf.  1  Vent.  336. 

By  the  St.  34  H.  8.  14.  the  derk  of  the  peace  shaU  certify  into  B-R. 
all  attainders,  ouHawrieii,  and  oonvifiticHia  bffor*  justices  oFpeace^  within 
forty  d  ay»  after ;  or,  if  not  in  term,  in  tweh^  ^aa^i  of  the  next  torn, 
on  pain  of  40j. 

By  the  St.  21  H.  8.  1  l.,,J09tices  of 
tion  for  stolen  goods,  if  the  felon  be 
evidehce,  '*K  procurement  of  the  owi 

[Where  a  statute  gives  a  special  aul 
piJiiV»  d»[>dsal  of  ^roper^,  the  ai 
f<^<m^t)i>eci*e)/  the  provitions  of  the 

[A  judgment  of  the  sessions  may 
conUnuance.  1  M.  &  S.  442,1  ' 
,  >  [If  the  sewions  make  an  or&r,  f 
oeder  i>iBit'to  mention  fiicts  which 
record  of  the  indictment  may  be  re 
{acts^ixikti'^d  so  to  sopport  the  ( 
to  a  party  prosecuted,  witlioat  stati 
had ;  upon  a  certiorari,  removhig  i 
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wOl  direct  a  certiorari  to  bring  up  the  indictflient>  and  see  ufafldber  it 
states  that  fact    4  M.  &  S.  20S.] 

[An  order  of  sessions  may  be  good  for  part,  and  void  for  die  le- 
mamder.    6  T.  R.  1470 

[  WberQ  one  judgment  is  entered  at  the  sessiuna  for  snodier,  the 
I  K*  B.  cannot  interfere,  unless  the  mistake  is  apporoit  on  the  rwoid. 

1  M.  &  S.  442.] 

[The  court  of  K.  B.  will  not  examine  into  anj  thing  bat  what  appears 
on  the  face  of  the  order  of  sessions.    4  T.  R.  1  S.j 

£Upon  the  removal  of  an  order  of  sessions,  the  coart  of  K.  &  loereljr 
act  upon  the  case  as  it  appears  upon  the  fiioe  of  it*  and  will  not  hear 
affidavits  touching  matters  which  passed  at  the  aessi^As*  Tbas,  npon 
the  removal  of  an  order  of  sessions,  allowing  overseers'  acocxi&ti,  the 
court  will  determine  its  sufficiency  as  itq)pears  upon  the  ftoeofk^uid 
^  will  not  hear  affidavits  shewing  diat  the  char^ees  allowed  are  nnreasoB* 
able ;  for  first,  the  sessions  are  a  court  hatmff  jurisdictioB  to  dedde 
whether  they  are  or  are  not  reasonable;  seconcUy^  the  time  of  the  court 
would  be  absorbed  in  taking  the  accounts,  and  so  the  greats^  incoo- 
venienoe  be  the  consequence.    2  M.  &  S.  321*3 

[An  i^plicatioa  to  &•  B.  to  revise  their  judgment  on  an  oidtf  of  the 
sessions,  unless  for  a  clerical  mistake,  comes  too  late  in  the  tenn  sab* 
sequent  to  that  in  which  it  was  given.    2  East,  222.] 

[If  the  sessions  confirm  the  act  of  a  committee  nominated  by  theO) 
it  becomes  their  own.    5  T.  R.  279.] 

(D  16.)   Within  what  time  actions  may  be  brought  against 
justices  of  the  peace  for  misconduct  in  their  office. 

By  the  st  24  Geo.  2.  c.  44*.  it  is  enacted,  *<  that  no  writ  shall  be  ned 
out  against,  nor  any  copy  of  any  process  at  the  suit  of  a  subject  shall 
be  served  on  any  justice  of  the  peace  for  any  thing  by  him  done  io  toe 
execution  of  his  office,  until  notice  in  writing  of  such  iotended  writ  or 

Erocess  shall  have  been  delivered  to  him,  or  left  at  the  usual  place  of 
is  abode^  by  the  attomev  or  agent  for  the  party  who  intends  to  sue  or 
cause  the  same  to  be  sued  out  or  served,  at  least  one  calendar  moom 
before  the  suing  out  or  serving  the  same;  in  which  notice  shall  be  dearlj 
and  explicitly  contained  the  cause  of  action  which  such  parly  hadi  or 
daimeth  to  have  asainst  such  justice  of  peace/']  . 

[By  s.  6.  no  action  shall  be  brought  against  any  constable,  b^ 
borough,  or  other  officer  acting  in  obedience  to  Justices'  warrantf  tul  de- 
mand made  of  the  copy  of  the  warrant,  and  renisal  thereof,  &c.] 

[An  action  of  replevin  to  recover  damages  is  within  the  meaniog^ 
this  sutute.     WiUes,  668.    2  Bl.  ISSO.  contra.     7  T.  R.  274.]    . 

[Where  an  officer,  professing  to  act  under  a  magistrate's  warrant,^ 
in  point  of  fact  and  not  in  law,  by  subsequent  abuse,  a  trespa^ 
initio,  that  is,  sets  out  with  an  unjustifiable  act,  himself  only,  and  n 
the  magistrate  likewise,  b  liable  to  the  par^  grieved.    2  M»»  S..^^^ 

[An  action  will  not  lie  against  justices  of  peace  for  refiisiog  to  bceo> 
an  alehouse.    3  Wils.  121.] 

[Whether  a  magistrate  is  entitled  to  notice  under  st.  24  Geo.  ^|^*  | 
depends  upon  whether  he  intended  to  act  in  that  character;  ^'^^ 
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must  be  prestuned  he  did,  where  the  subject  matter  is  within  his  juris- 
diction.   2  HI  B.  114.] 

[A  magistraite  is  entitled  to  notice  of  action,  though  he  act  by  him- 
self instead  of  jointly  with  another.     9  East,  364.] 

[Notice  of  action  to  a  magistrate  under  stat.  24  Geo.  2*  c.  44.  must 
express  as  well  the  nature  of  the  writ  or  process  intended  to  be  sued 
out,  as  the  cause  of  action.     7  T.  R.  63 1.] 

[Where  notice  of  action  is  gi^en  to  a  mag^trate  under  24  Geo.  2. 
c.  44.,  it  is  sufficient,  in  indorsins  the  attorney's  name,  to  put  Uie  initial 
only  of  his  christian  name.    2  Marshall,  377.     7  Taunt.  63.] 

[Where  two  writs  are  sued  outagunst  a  magistrate  entitled  to  notice, 
the  one  in  continuation  of  the  dther,  and  the  second  only  is  in  time^  the 
plaintiff  must  prove  that  the  first  was  returned.    14  East,  491.] 

[With  ref  rence  tostat.  24  Geo.  2.  c.44.  s.  8.,  a  justice  is  answerable 
for  such  part  of  an  imprisonment  under  his  warrant  as  was  within  six 
calendar  months  of  the  commencement  of  the  action,  though  the  first 
commitment  was  beyond  that  time.     12  East,  67.] 

[In  an  action  against  a  magistrate^  the  defendant,  after  issue  joined, 
may  move  to  withdraw  the  general  issue,  pay  money  into  court,  and 
plead  de  nevo.    2  Marshall,  356.     7  Taunt.  33.] 


JUSTICIARY. 

Vide  Scotland,  (D  11.) 


JUSTICES. 

Vide  Country,  (C  5.)— Quod  Permittat,  (D  1.) 


JUSTIFIABLE  HOMICIDE. 

Vide  Justices,  (M  SO.) 


JUSTIFICATION. 


Vide  Imprisonment,  (H  8,  9.)— Pleadbr,  (E  15.--F  19 — G  *.• 
O  6^—2  L  $f  &c— 3  M  15,  &c.-^3  Oil,  &&} 


KEEPER. 

ftst^lffpet«    Vide  Chancery,  (6  1.) 

KIN. 


(     828     ) 

KIN. 

Vide  AoMiinsTBATKW,  (H).  —  Baiuw  AmtVidrnx,  (B4.— C£>- 

DncENT,  (C  1,  &c) 


KING. 

Vide  Roy. 
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KINGDOM. 

VMe  Chanckev,  (4  B).— Pbeeogative,  (D  34,  35.)— Roy,fHl,«. 


KING'S  BENCH- 

Vide  CouBTS,  (B  1,  &c.)— Pleader,  (C  3,  &<%— 5  B  S-) 


KNIGHT. 

Vide  DiONirr,  (B  7.) — Homage^  (G  4.)— Paruambht,  (G  5.) 


KNIGHTS  SERVICE. 

Vide  Chivalbt.— GuABDiAK,  ( A— H,  1,  &c.)— HoiCAaE,  (6  \,  kc.) 


LABOURERS. 

yide  ChiIiin,  (C  2,  S.)— Justices  or  Peace^  (B  50,  &c.) 


LACHES. 

Vide  Babpn  and  Feme  (L— M). — £npant»  (D  4.) 


LANCASTER. 

Vide  Fbancuises,  (D  S.) 


LANDS. 

«l  tKtu  IMM  tbn  9UUI.    Vide  Devise^  (Ig  2,  3.)  —  Fait,  (E  ^Jr- 

Gbakt,  (E  1,  &c) 
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CeitccBlfli  Uam.    Vide  Prerogatiy^  (D  65.) 
Dmttct  bmlMf.    Vide  Prerogative,  (D  61,  62.) 
9cr0]W0i0  to  lanto.    "^ide  TrbspasSi  (A  2^) 
fbam  of  tenn*    Vide  Chancery,  (4  W  1>  &c.) 
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[LANt).tAX.] 


[A  person  possessed  of  a  ireebold  office,  may  act  as  a  commissioner 
of  the  land-tax^  under  the  qnalification  of  his  office.     8  Burr.  12870 

[An  adjudication  of  the  C€uaj|mis^np|j^^  confirmed  on  ap« 

peal)  is  conclusive  in  a  coIIaNfril^pA)ceeain^l    7  T.  R.  367.] 

(An  defection  under  2^  Gfio.  9.  c^  4u.to  the  office  of  cl^l^  po  Ae^oom^ 
missioners  of  the  land-tax,  in  dieii*  department,  for  the  rates  and  du« 
ties  on  windows^  houses,  and  tights,  of  one  candidate,  made  at  a  meeting 
held  for  a  different  purpose^  and  without  notice  of  the  intended  election 
being  given  to  the  friends  of  the  other,  is  vbid  on  the  ground  of  Sur- 
prise.    IT.  R.  146.] 

[Lands  purchased  before  the  act  which  made  the  land-tax  pierpetual, 
bjr  a  college,  under  a  private  statute^  which  provided,  that  the  college 
should  pay  all  taxes  which  the  premises  then  were  or  should  thereafter 
be  subject  to,  are  not  exempt  from  Ae  tax.    8  B.  &  P.  635.'] 

[Additions  to  the  limits  of  a  collie  made  before  the  act  which  made 
the  land-tax  perpetual,  though  after  the  first  land  tax  act,  are  exempt 
from  that  tax.     3  B.  &  P.  635.1  . 

[A  house  within  the  limits  of  an  hospital,  yielding  no  pro6t,  but  oo* 
cupied  by  an  officer  attached  to  the  ahaiity,  as  mci£nt  to  hk  office^  is 
vrithin  the  exemption  in  the  land-tax  act.     1  H.  B.  68.1 


lapse. 

iLawKtr  a  (cm-    Vide  CiIancert,  (3  Y  18, 14.) 


lakceny. 

Vide  Justices,  (O  4,  &c.— Y  9, 104 


LATIN. 

Vide  False  Latin. 


LAW. 

Vide  Ley. 


LEASE. 


(  a»  ) 

LEASE. 

Vide  Baeov  mmd  Fbme,  (G  S.)  — Cqvthoks,  (Ks^)— Enisr, 
(B  S.)— Estates,  (B  $2.—G  I,  acc)-*PLiADKB,  (3  O  I4.>-Poiu, 
(B  I,  kc) 


[LEATHER.] 


JA  coDdenniatiim  Dy  a  inqonty  or  die   tners    iimiUri 
ac  I.e.  22.  (a.  ▼.)  is  bin^ng.   1  B.  8c  P.  229.} 

[Searcben  of  leather  are  not  justified!,  mMier  sr.  2  Jac.  1.  c  f2.  in 
seizing  leather  which,  in  point  of  fiu^t,  isweH  and  tborooMjinBi 
wkhin'  the  meaning  dt  the  act,  although,  in  thea*  own  jad^jmcBt,  it 
may  not  be  so.    6  T.  R.  443.] 

iThe  right  of  seizure  Terted  in  seaidiers  of  leather  by  st  1  Ac.  ]. 
c  22. 8. 40.  applies  not  against  a  pnrehaser,  though  §at  re-sslev  imless 
of  a  trade  mentioned  in  the  act,  but  only  against  the  oi^iiial  nker. 
3  East,  334.    2  N.  R.  389.] 

[The  penalties  inflicted  by  St  I  Jac  Lc.22.  (continued  by  sabseqmt 
statntes)  are  not  repealed  by  st.  9  Ann.  c  II.,  the  penalties  by  dteltf* 
ter  are  accamwlative  only*    4  T.  R.  109.J 


LEET. 

(A)  fUtti  t^miSTftWittL  p.  832. 

(B)  Leet  oetfoeD  ftom  t0r  toum.  p.83s. 

(C)  at  tD^at  time  it  HtM  U  ^etD*  p.  833. 

(D)  at  tD^at  place,  p.  sa*. 

(£)  (DQ^o  ouglit  to  (0  0uit  ttiere.  p.  834. 
(F)  3[nque0t  in  a  leet  p-  885. 
(G 1.)  ]pre0enttnent  in  ttie  leet* 

(G  S.)  Whea  traversable,  or  not.  p.  83^. 

(H)  Common  6ne»  p.  836. 
(I)  Cde  pro6t0  of  t(e  lord.  p.  836. 
(K)  3[n0ti'ament0  of  cottection*  p.  836. 
(L)  C^e  iuriie(Diction  of  ttre  Int. 

(L  1.)  In  felony,  p.  897* 

(L  2.)  In  cases  of  misdemeanor.— As  eso^  &c. 

p.  837. 

(LS.)  PersoB5 


LEEt.  831 


(L  S.)  Persons  of  bad  fame.  p.  837* 

(L  4-)  Adultery,  d.  838. 

(L  5.)  Breach  of  tne  peace,  p.  838. 


(L  6.)  Deceit. — In  weight  or  measure. — What  weights 
shall  be  used  throughout  the  realm. — ^Troy. 
p.  839. 
(L  7.)  Avoirdupois,  p.  839. 
What  measures. 
.  Wine  licence. 
Assise  of  wine. 
(L  8.)  Assisa  pants  et  cervisue.  p.  839. 
(L  9.)  Deceit  in  prices,  p.  840. 
(L  10.)  In  quality. — As  to  victuallers,  p.  840. 
(Lll.J  In  office,  p.  841. 

(L  12.)  Common  nuisance. — What  shall  be.  p.  841. 
(L  13.  a.  )  What  not.  Vide  Action  upon  the  case  for  ^ 

a  Nuisance,  p.  842. 
[(L  13.  b.)  Judgment  upon  conviction  for  a  nui- 
sance ;  and  apped.]  p.  842. 
(L  14.)  Jurisdiction  by  several  statutes,  p.  843. 

(M )  D6Scer0  in  a  leet* 

(M  1.)  Steward,  p.  845. 

(M  2.)  Bailiff,  p.  846. 

(M3.)  Reeve,  p.  846. 

(M  4.)  Ale-conner.  p.  846. 

(M  5.)  Constable. — Chief  constable.,  p.  84S. 

(M  6.)  Petit  constable ;  how  chosen.  p»  847* 

(M  7.)  Who  shall  be  a  constable.*— He  may .  make  a 

deputy,  pk  848. 
(M  8.)  The  duty  of  a  constable. — ^To  take  an  oalft. 

p.  849. 
(M  9.)  To  keep  the  peace,  p.  849. 
(M  10.)  To  execute  process. ^^Pursue  without  cry* 

— Present  anraysi  &c.-*-Provide  watch^  and 

hue  and  cry^  &c.  p^  851. 
(M  11.)  Penalty  for  neglect  [and  refiiisal  of  oike.] 

p.  852. 
[(M  12.)  Other  matters.]  p.  852. 

(N)  iMne  in  a  leet- 

(N  1.)  When  a  fine  may  be  imposed,  p.  852. 

(N  2.)  Proclamation  upon  pain.  p.  853. 

(N  3.)  For  what  cause,  p.  853. 

(N  4.)  In  what  manner. — ^Must  be  assessed  severally. 

p.  854. 
(N  5.)  Must  be  reasonable,  p.  854. 

(O)  amertia- 
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(O)  amerciament 

(0 10  When  it  majr  be  impoeeiL^^In  a  kM.  f.S5t, 
(O  2.)  How  a£kered.  p.  855. 
(O  3.)  When  upon  a  town^  ooant^,  &c.  p.  856. 
(O  4.)  In  actions. — ^When  a  plaintiff  or  demandant, 

defendant  or  tenant,  fccttihaPfotiraincfccd 

p.  856. 
(O  5.)  When  a  platntiffor  dmaodaoit  dudlbsMKrced 

p.  858. 
(O  6.)  When  a  tenant,  or  defeidant.  p.  858. 
(O  70  When  there  shall  be  a  cajpfoftir.— Against  the 

plaintiff,   p.  859* 
(6  8.)  Apinst  the  defendant,  p.  858. 
(O  9*)  When    several   aoierciainents    are  aDoved. 

p.  860. 
(O  10.)  Kemedy  for  an  amerdamenL — Bj  distress. 

When  and  how  it  shaJl  be  aflfeered.  p.  861. 
.  (Oil.)  By  debt  p.  863. 

(A)  leet ;  ttttif^g  tourn. 

The  leet  is  so  called  ofthe  Saxon  ifordgdeMamj  emwemre.    4bst. 

i61. 

And  it  is  named,  the  view  of  frankpledge,  because  all  renaoto  vidt- 
in  the  leet  were  divided  in  decennies,  viz.  corps  often  fiuniiics  ^ 
each  ofthe  decennie  was  pledse  tor  the  other,  quodtlaret  Up%  &c. 
whence  the  chief  ofthe  priDdpaJ  fiunily  was.  named  capiialisplfP''^  ^ 
others,  franciplepi ;  and  the  cotirt  where  they  appeared,  wf»/ssa 
pfani.     6  Co.  77.  b.     2  lost.  78. 

The  sherifPs  leet,  or  the  tourn,  (oat  of  which  all  other  leeu  tre  s^ 
rived,)  is  the  most  antient  eourt.    1  RoL  541. 1.  5.  10.    2  Inst.  7i^ 

The  tourn  and  leet  have  the  same  style  and  jurisdicdoo.  % Ib^  ^^ 
7S.    4  Inst.  260.     Cont.  18  H.  6. 18.  b. 

The  tourn  is  a  court  of  record  held  before  the  sheriff.    4  Inst.^* 

And  the  sheriff  himself  is  the  judge. 

And  shall  have  all  fines  and  amerciaments  there.  . 

By  the  st.  M.  Ch.   9  H.  S.  85.  the  sheriff  shall  have  his  toorn  odIj 
Ms  tfi  anfio  4*  <n  &)eo  cofiiMc^o^  viz.  sfme/jpos^  PofcAtf^ 
&  Mich,  et  viau  franc.  jfleg.Jiaiadfestym  S.  Mich,  which  is  meiotot 
a  iriew  at  the  tourn.    2  Inst.  72. 

By  the  st.  81  Ed.  8. 15.  semd  infra  mensem  fost  Paschaf  ^^^^ 
fra  memem pasffrsUm  &  Mich.y9thecwise  theshmffsbaILloseh»tooni 

for  the  time.  ,      . 

The  sheriff  may  hold  his  toumat  any  place  widiin  the  ooim^  ^^^ 
hedeases.  .  .    ^thc 

The  jurisdiction  ofthe  tourn  is  the  same  with  the  jurisdictiOD  <s  ^^ 
leet.    Quod  vide  post,  (L  1,  &c.)  g^^ 


At  what  time  it  ^iatt  be  held.  833^ 

But  the  taum  by  M.  Ch.  j9H.  S- 17.  sludl  not  hold  pleas  of  the 
crown.  ,     ,:.   K* 

So,  it  shall  have  a  view  of  frankpledge  only  semel  in  anno,  after 
Easter.     [Micbaeloiaa  I»4he  statuce«]  '-  2  Inst  7^. 

So,  the  toum  cannot  inquire  ofa  mgtter  within  the  ptecinet  of  ano- 
ther leet,  though  U  be  not/pfa|«§iit^  Ihere.    4  Inst.  2i8». 

<B)  -  &ei^i»rit)ei)  ftom  tfte  toutit; 

The  leetita  wurt  of  ifliaotdidefi»edou^<^tbedieriff's  teurn.  4  Insi 
261.     2  Inst.  71. 

And  shall  bebeld^bdort  th^aH^wacd;  for  he  is  the  judge  of  the  court. 
4lnsf.  261.     K^  6  Co.  1«.     J  RoU  ^1. 1.  14.     2  Inst.  143. 

So^  there  may  be.  a  couit  by  pre^ription  in.  the  nature  of  a  leet< 
Semb.  1  Leo.  217. 

A  leet  may  be  claimed  by  charter,  or  the  king's  grant. 

Or,  by  prescription,  which- supposes  a  grant ;  for  it  shall  be  intended 
that  the  king  granted  to  the  lord  of  the  manor .*to  have  a  view  of  the 
pledges  and  tenants  resiant  within  his  manor.  Co.  L.  1 14.  b.  2  Inst 
71. 

So,  ittascyhe  claimed  as  appurtenant  to  a  manor,*  hundred,  &c« 
2  Leo.  74.     Per  And.     1  Leo.  2 18. 

And  if  it  belongs  to  an  hundred,  by  a  grant  of  lands  in  a  vill  parcel 
of  the  hundred,  with  all  leets  priemissis  spectari.  4f  pertinen.,  the  gran- 
tee shall  itot  have  a  leet  within  such  vilK    .R.  Mo.  427< 

So,  if  it  belongs  to  a  manor,-  and  the  king  purchases  two  parts  of  the 
manor,  the  leet  remabsto  thle  diird  part.    1  BendL  pi.  30.     lAnd.26.' 

So,  if  the  king  grant  a  leet  to  the  lord  of  a  manor,  who  afterwards 
enfe<^  another  of  the  manor  without  mentioning  the  leet,  he  retainiiit. 
Dy.  SO.  b^ 

But  a  man  shall  not  ^ve  a  leet  in  his  manor  within  the  leet  of  ano^' 
tfaer  seigtfiory.     1  Rol.  541. 1.  10. 

Yety  tkeve  may  be.a  snperiorleet,  at-whlch  the  resiattts*  Hi  ah  infe- 
rior leet  ought  to  be  attendant  R.  2  Cro.  SS94  Hah.  Cro.  Car.  75^ 
Het.21.'     i 

Oti  by  custom,  t^  rdeve  tibd  four  resionts  onght  to  attend,  and  na 
others:    2'Cra58d.  ^ 

And  at  the  superior  leet,  a  nuisance  in  a  viU^  where  the  inferior 
leet  is,  may  be  presented,'  tf  it  be  not  presented  in  tlie  inferior.  tU 
2  Cro.  551. 

But  diat  must  be  specdaHy  pleaded.    R.  2  Cro.  $61^  ' 


(C)  at  to&at  time  it  jB^ll  hzWn. 


»A 


.VV 


The  leet  shall  be  held  at  the.  time  assigned  by*  chtt^.  t  Adfry.! 
2  Sand.  291.     2  Inst  72.  '    '  -        ./  .rn 

Or,  by  prescription,  it  may  be  held  at  a  certain  day  semel,  ^  U^int 
rnimo.    ftlnsl.72.  arsapius.    R.  2  Leo*  28.  .  Cro.  £1.  125.  \ 

OrytipcHi  a  reasonable  summons.    2  Inst  72. 
Vofc.IV^      ,  3H  ^   Vr 


If  ^ 


*  ■ 
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Oft  it  win  \m  ffemgihed  to  be  heU  jok/  tu  ant^  apon  vUchif 
lord  may  hold  it  when  he  pleases.     Per  three  J.    2  Leo.  74. 

BOf  if  the  king  gnuit  k  to  bdd  snu^  in  ammo,  witlMot  Mcatui^ 
the  time.     Per  two  J.     2  Leo.  75. 

But  if  the  charter  or  prescription  does  not  direct  odienrise,  fajlk 
eqoityofthestM.Cb.a^.  itsball  be  held  within  a  moodi  after  taster, 
and  a  month  ai'ter  Michaelmas.     Adm.  2  Sand.  290. 

And  it  shall  be  within  a  lunar  month.     2  Cro.  167.    Vide  Ann (B! 

If  the  leet  does  not  appear  to  have  been  hdd  at  the  iawfbl  time^  ic 
indictment  or  presentment  there  will  be  void.     St.  P.  C.  84.  b. 
'  If  it  be  aMeged  infra  mensem,  viz.    12tfa  Noiv.  it  is  void,  fat  die 
12th  Nov.  appears  to  be  more  than  a  month  after  Michsdiias.   R 
2  Sand.  290.     1  Vent.  107- 

If  the  viz.  be  rejected,  then  no  day  appears,  and  it  niigbtkvebeec 
upon  a  Sunday^  which  is  not  diesjuntlieus.     2  Sand.29i. 

So,  in/ra  mensem  P.  or  Mich,  is  uncertain ;  for  it  m^t  be  befoK  is 
well  as  after.     D.  Cro.  Car.  275.    Jon.  SOO. 

The  leet  may  be  held  at  any  place  within  the  seigniory,  where  die 
lord  pleases.     Kit  44.  b. 

(E)  qafto  wigiit  t?  DO  mt  t^t' 

m 

After  the  leet  summoned  by  a  reasonable  garnisiiment,  and  dMflt^ 
of  the  ownrt  entered,  and  three  prodamataoBs  tnacte  (of  wlidi  nile 
Copyhold,  (R  7,  &c.),  tha  suitors  and  resianU  wkbin  tJie  ket  shd  be 
csallfid.     Kit.  6.)     Vide  Copyh<rfd,  (K  13»  &c) 

All  resiants  wkbin  die  leet  of  the  age  of  tvelve  yeais  (except  eede- 
siastical  persons,  women,  and  barons  of  the  realm)  ought  to  do  suit  ii 
the  leet,  within  which  they  are  conversant,  in  person.  2  lait  98.  m 
Vide  Copyhold,  (K  16.) 

And  after  the  age  of  twelve  years,  shall  be  awom  theie  lolhe  ktng- 
Co.  Lit.  68.  b.     Vide  AUegiance,  (B  1 . ) 

Though  he  resides  upon  lands  which  bctlonged  toan  abbej  wbichvtf 
exempt,  and  there  be  agrant  of  theprivyeges  of  the  abbejr.  R'  ^^^ 
56. 

If  a  suitor  does«ot  appear  at  die  leet,  he  shall  be  fnesoid,  aodioi 
distrained.    2  Inst.  1 18.     Vide  Copyhoid,  ( K  1 7.) 

So,  the  king  cannot  grant  to  another  that  he  shall  not  do  nit. 
2  Rol.  56.  , 

So,  one  cannot  do  suit  by  attorney ;  for  the  st  Mert  80  E  S.  10' 
does  not  extend  to  suit  re^.     2  (nst.  99. 

If  a  man's  house  be  within  two  leets,  he  must  appear  where  lus  bed 
is.     2  Inst.  1 22.      . 

If  he  has  a  family  in  two  leets,  he  must'  appear  where  his  Jtxsai  v> 
commorant.    Ibid. 

A  servant  is  reliant  where  his  mQster  i^.     Kit  89.  b. 

[No  man  can  be  of  two  leets.    Dough  5S7.J 
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(F)  3fngoe;fl(t  in  a  |pf  t. 

After  the  suitors  called^  and  t^e  essojgos  entered,  the  jurr  ought  to ' 
be  impapnelled  and  swiorp.     Kit.  ?•  ' 

An  inquest  in  a  tourn  or  leet  to  make  an  indictmjsnt,  or  presentment, 
ought  to  be  twelve  at  least.     9  I^^U  387.  *  * 

Vide  post,  (G  1, 2.) 

(G 1.)  l^reiBfentment  in  ttje  leet. 

By  thest.W.  21.  13  Ed.  1.  13.  no  int^Ictm^ut  or  p^r^^nttq^t  ii^  $, 
tou^rn,  pr  feet,  sVU  be  )^t  fcjr  twdye  at  l^t,  2  In^t.  397.  Ji^  1. 
44.  b. 

If  there  are  not  twelve  present  in  the  leet,  ji  stranger  m^y  be  swQtjf. 
Vjppn  the  iqqn^t.    J{Jat  7.  ♦♦,  45.  b. 

And  the  steward  may  compel  a  stranger  travelling  within  the  l^et  tp 
^  sworn.     1  Rol.  542. 1. 10. 

So^  the  steward  may  compel  the  inquest  in  a  leet  to  be  swQ^n ;  fc^r 
the  St.  of  Marlb.  52  H.  3. 22.  does  not  extend  to  it.     2  Inst  143. 

If  the  jury  refuse  to  present  defaults  of  which  they  are  informed,  the 
steward  may  fine  them^     Kit.  41.  b. 

[Xhe  jurycmQot  pr^ept  thin^  ^ubsequ^t  to  their  ^wc^ring*  S^b. 
Andr.  47.] 

By  the  st  W.  2.  13.  the  jurors  ougl^  to  p^t  j^he^r  $(^  to  t^e  pre^ 
$i;i|tiA.eot  in .«  ioi]um.. 

[Inquisitions  for  o£fences  where  the  j^rty  qaiiinot  b.e  upprj^h^^^ 
i^e^^ot  be  se^i^c^ ;  fcurW.  2.  c.l3.  relates  only  to.such  fis  are  a  ibunda- 
tio^  for  imprisciniQent.  I^or  n^they  bemoi^nted;  fojlEd. 3.  states, 
'c.  17.  relates  not  to  presentments  which  were  to  be  proceeded  on  in  |^. 
I^e^et,  but  to  such  fis  were  to  \ifi  delivered  pyer  to  the  justices.  3  S.* 
M.  1859.] 

There  may  be  a  presentment  for  a  nuisance,  &c.  ^fFithip  tbe  jieet, 
without  notice  given  tp  the  offender  of  the  presentment ;  lor  all  resiants 
shall  be  suppo|sed  present     2  Rol.  3. 

(G  2.)  iWhen  traversable,  or  not. 

A  presentment  in  a  tourn,  or  leet^  by  twelve  of  a  matjijer  wkhindieSr 
JMri^cUctioii  is  not  ti^ajrenahle.     Kit.  42.  4|4,  b.    Kel.  66.  b.     .. 

£&ttt  may  be  removed  by  certiorari  into  the  court  of  B.  R*  and  is  tra- 
versable there^    CQWP4M9.'}  .  . 

A^  if  it  be  for  jaIood«piIt. .  Dgr.  13^  ]>>    Kit  42.  b. 

Eqrvefiisaltobe  sworn.    Kit.42.b. 

jfor  a  auiaaPGe.    Bub.  J  Mod.  IBS. 

But  a  presentment  of  a  matter  out  of  .their  .conusance  will  h^.tfavcSES- 
.  jU^ ;  as,  of  a  freehold,  Slc    Dy..  13;  b.  Xel.  .66 .  b.    Kit  42.  b.  ' 

Qr,  .the  life  of  A  num.     Kel.  66.  .b. 

;^<V  A  pcesentment  tberje  by  a  iess^  jniimber  than  twelve  is  tra^eKfabfe. 
Kit.  42. 44.  b. 

So,  if  a  presentment  by  twelve  be  fiJse,  the  party  at  the  day  of  pre- 
tentmen^shall  have  a  writ  of  false  presentment     Kit.  42.  b. 

3H2  If 
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If  a  matter  there  presentable  is  omitted  to  be  presented,  it  wj  k 
presented  in  B.  B.  or  Eyre.     Kit  42.  b. 

Or,  upon  a  commission  by  writ  for  such  purpose^  and  not  odKmt 
in thetottm.     4  Inst.  261.     Kit.  42.  b. 

By  die  fi|.  1  Ed.  4. 2.  presentments  and  indlctmeBts  in  die  tom 
must  be  transnutted  to  the  justices  of  peace  to  proceed  thereoDy  mder 
the  peoal^  of  100/.     2  Inst.  38S.     R.  Jon.  301. 

(H)  Common  fine. 

A  camracm  fine  pro  certo  Utais  usually  paid  at  Micfaalmsi,  md col- 
lected fay  the  Qrthing  man.     Kit  13.  a. 

'  Such  fine  may  have  a  lawful  commeneementy  viz.  tor  die  dm^  cl 
the  lord  in  obtaining  a  grant  of  the  leet,  and  an  allowance  in  Ejre.  R. 
6  Co.  77.  b.    2  Inst.  71. 

And  therefore,  it  shall  be  enquired^  whether  it  be  ooDectof.  Gt. 
13.  a. 

If  it  be  not  paid,  or  collected,  a  bill  in  equity  lies  to  enforce  papaeqt. 
Dub.  2  Ver.  278. 

(1)  QDbe  pco6t0  of  tbe  locD. 

'  So,  the,  leet  may  inquire  of  things  which  belong  to  the  Ibrd;  as,  tm- 
sore^trove.     St.  18  Ed.  2. 

Wreck,  wai&,  or  estrays.     Kit.  12,  1 3. 

Whether  a  person  outlawed,  put  in  exigent,  or  who  tte^  hmgia- 
dieted,  had  goods.     Kit  12.  b.  13.  a. 

Whether  land  be  aliened  in  mortmain  without  licence.    Kit.  25.  h. 

Whether  a  scabbed  or  infected  horse  be  put  upon  the  waste.  Ki 
12.  b. 

So,  of  customs  or  senrices  withheld  by  whom,  and  at  what  time.  & 
18  Ed.  2.     Kit.  10.  b. 

Vide  post,  (L  1,  &c.) 

(K)  3[n0tniment0  of  correction. 

By  the  St.  51  H.  3.  st.  6.  every  liberty  ought  to  have  a  pillol7orool^ 

venient  strength.    Vide  Tombrd. 

And  theretore,  the  Icml  of  a  leet  ought  to  have  pillory,  taoM,^ 

other  instruments  of  correcdon,  for  offences  which  may  be  pamslied 

within  the  leet     Kit.  13.  a.  Cro.  £1. 698.     Mo.  573. 

So,  he  ought  to  have  stocks,  upon  pain  of  forfeiting  SL    Kit  I&  ^ 
And  the  neglect  is inquirablein  the  leet.  Kit.  13.  a.' Vide Gtft.^* 
Andforthathts  liberty  may  be  seized.     Fl.  I.  2.  c  12. 8, 19.  Ap- 

Mo.  574.     Cro.  £1.  6^8.     B.  Mo.  607.  , 

But  a  penalty  cannot  be  assessed  at  the  leet  upon  a  vill  for  not  v 

-ibglhera ;  for  it  belongs  to  the  lord,  not  to  the  vill^  widioat  a  feciilp 

seription.    B.  Mo.  607.     Semb.  oant  Kit  15.  a.    R  Cro.  B.^»- 

Vide  Cart.  29. 
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(L)  CTfte  jurijBtDiction  Of  tlje  l^et.  ' 

(L  1.)  In  felony. 

Bj  the  common  law,  the  leef  might  inquire  and  determine  of  all  Ye- 
lonies^  except  homicide.     10  H.  6,  7.    2  Inst.  32.    St.  18  Ed.  2. 

SOf  they  might  inquire  of  murder,  or  homicide.  Cont.  41  Asa.  SO. 
Ace  Kit.  9.  a.  22.  b.     Fl^  2.  c.  52. 

So,  they  might  inquihs  of  petit  treason ;  as»  a  felony.     Kit  9.  a* 

Qri  Iff  high  treiu^n,  if  it  was  a  felony  before;  as,  coinage,  &c«    Kit 

9.  a. 

-So,  they  may  inquire  of  a  felony  made  by  statute,  where  the.  si^ne 
statute  gives  an  inouiry  to  the  leet. 

But  by  the  St.  M.  Ch.  17-  vicecom,  Sfc.  non  teneHni  placita  corofKS. 

And,  a  felony  by  statute  is  not  inquirable  in  the  leet,  without  express 
.  urords  in  the  same  statute.     2  Inst  181.     Kit  9.  a.  22.  b. 

And  now  no  felony  is  determinable  there  ^  for  by  the  st  W.  2*  IS. 
an  indictment  for  felony  there  sha^l  be  by  twelve,  who  shall  put  their 
seals  to  it.     Sta.  P.  C.  84.  b. 

And  by  the  st  1  Ed.S.  17.  shall  be  taken  by  indenture,  whereof  one 
port  shall  remain  with  the  jurors,  the  other  with  the  steward,  and 
by  him  shall  be  delivered  to  the  justices  of  assise  at  the  next  gaol 
delivery  for  the  same  county.     St  P.  C.  85.  a.  2  Inst  S88.  Kit  8.  b: 

10.  a. 

[The  jurisdiction  of  a  leet  jury,  like  that  of  a  ffrand  jury,  is  confined 
to  things  happening  before  their  swearing,  or  durmg  their  sitting;  there» 
fore,  a  custom  to  swear  jurors  at  ope  court  leet  to  inquire  and  return 
their  presentments  at  the  next  court  is  bad.    2  East,  52.] 

(L  2.)  In  cases  of  misdemeanor. — As  escape,  &c. 

By  the  st  18  £d.  2.  the  leet  may  inquire  of  an  escape  out  of  prison 
ai)d  every  escape  of  felons. 

Be  it  voluntary  or  negligent    Vide  Escape^  (A  1)2.) 

So,  of  those  who  go  on  m^sages  for  thieves.     St  18  Ed.  2. 

Of  fugitive  villeins,  if  they  liitve  not  remain^  in  antient  demesne  for 
a  year  and  a  day.    St  18  Ed.  2* 

If  women,  or  nuns,  are  carried  away.     Fl.  2.  c*  52. 
\,  Or,  .the  rape/  of  them  be  not  presented  before  the  coroner,    l^t. 
is  Ed.  2. 

If  hue  and  cry  be  not  pursued.     St  18  Ed.  2.     2  Inst.  172. 

Or,  levied  without  cause.     Fl.  1.  2.  c.  52. 
*    If  persons  outlawed  return  without  the  king's  licence.     St  18  £d.  S.. 

Or>  a  perspn  who  has  abjured.     Fl.  2.  c.  S2* 

(L  3.)  Persons*  of  bad  fame^ 

So,  by  the  st  18  Ed.  2.  the  leet  may  inquire  of  haunters  of  taarems 
if  they  have  not  wherewithal  to  live.  - 

So^  of  haunters  of  alehouses.     Kit  1 1.  a. 

So^  by  the  st  IB  Ed.  2.  of  those  who  travel  by  nighty  and  sleep  in  tl|e 
day. 

Of  van)i>onds  and  hazarders.    Kit.  1 1  •  a.    Fl.  2.  c.  52* 

3  H  3  .So, 
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So,  by  the  st  18  £d«  2.  of  those  who  take  doves  hj  eDgiaa  in 
wmter. 

Of  malefactors  in  parks  or  warrens.     FI.  2.  c.  52. 

Of  barretors.     Kit.  1  ] .  sk 

Of  those  ^ho  receive  poor  men  fi>r  their  tenants  to  be  dm^tuMt  ic 
the  vilU     1  Rol.  J42. 1. 2. 

Of  dsiirers,  sorcerers,  apostates.    Fl.  2.  c.  52. 

Of  eves-droppers,  who  stand  under  trails  oi-  wiiidd#s  by  tif^  dr  Ij 
day,  to  hear  tales,  a&d  carry  themtoifiak^debcteb^trM&tMrDagh- 
boftrs.     Kit.  1 1 .  a. 

Of  scolds  or  bawlers.     Ibid. 

So,  there  may  be  on  hidictitaat  for  tliAt  at  the.  quarter  sBsim.  Mod. 
Ca.  178.  213. 

And  when  convicted,  die  ph>per  pfinishtnent  ii  by  dM  eackstoie. 
Pfer  Holt,  Mod.  Oft.  11. 213. 

But  she  must  be  a  cdmmon  scold;  for  that  is  Ah  fiuisimoe.  Pfcr  IMt, 
Mod.  Ca.  213. 

So,  die  indictment  mn&t  stiy,  communis  resatrix;  for  jrwIwu  fits 
is  error.     R.  Mod.  Ca.  239. 

Or,  communis  cahi^niatrix:  fot  it  #iU  be  r^v^rted  dj^  ^stm  fcr 
this.    R.  Mod.  Ca.  1 1. 

(L  4.)  Adultery. 

Antiehtly  the  Teet  inight  inquire  of  adultery  and  forhlcatioi^  vUeli 
now  belong  to  the  spiritual  court.     3  Inst.  206. 

And  therefore,  an  indictment  does  not  nof^  lie  foV  aflidt^.  Fff 
Holt,  Sal.  552.     [Vide  supra  Indictment,  (t).)] 

But  now  they  may  inquPre  of  those  who  maij^tisin  ^ai^tfi^  in  Aar 
houses.     Kit.  11.  a. 

And  a  person  who  keeps  a  bawdy-house  may  be  in£cted.  K*  1  SiL 
382.  384. 

So,  a  lodger,  who  accommodates  lewd  persons  with  his  house  or 
room,  for  acts  of  bawdry.     R.  1  Sal.  382. 

So,  the  husband  and  wife  jointly.     R.  1  Sid.  384. 

So,  an  indictpient  lies  for  an  assault  with  miatl  to  ransh  a  ^ooao. 
Sal.  552. 

But  it  is  not  indictable,  quod  in  lupandirio  scoriiUion^  'cdmndUertp 
fticro-procuraviL     |t.  1  Sal.  332. 

Or,  quod  est  communis  lena.    1  iSa1.  382. 

Or,  for  soliciting  the  chastity  of  another.     Ibid. 

(L  5.)  Breach  of  the  peace. 

tSto,  '&e  leet  inay  izkjub^  of  iA  ^smA^  <n  ^tttntj/^  ^  1^^*' 
8  Rol.  541.1.  46, 

Of  blood  spilt,  or  any  open  breach  of  the  peace.  St  18  £a*  ^ 
Kit  11.  a.  23.  a. 

If  toy  Wound,  lita&h,  or  iif^rison  AMtlfer  ^dda  tfaelert  rL'* 
p.  52. 

If  a  stranger  make  an  affira^,  ihH  it  b&tfOt^^Mtdd'by  tkdw 
fieJt.    Kit.  23.  k. 

If  a  man  break  a  pound,  and  rescue  a  distre^    Kit»  li*  ^ 

Or,  rescue  k^tohialrestM.    9bUl.  ^    ., 

-  .       .  (16.)  V^^ 
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(L  6-)  Deceit — In  weight  or  rteaaure.— What  weighte  shall 
be  used  throughout  the  realm.  — ^Troy. 

By  the  St.  M.  Ch.  9  H.  S.  25.  una  mensttra,  unum  pondusjit per  totum 
rignunu  So,  by  the  6t.  27  Ed.  St.  8t.  2.  c.  10.  14  Ed.  3. 1 2.  Vide  Jus- 
tices of  Peiace,  (B  90.)  (  , 

By  the  st  25  Ed.  3.  st  5.  c.  9.  auncel  xveight  (in  which  there  was 
It  deceit  bv  gtrtding  the  balance'  with  the  hand)  is  taken  away.  4  Inst. 
2li.    Vide  the  st.  27  Ed.  *.  st  «.  c  10.     8  S.  6.  S. 

And  therefore,  there  dre  only  two  species  of  weights  allowed  wiliiin 
th^redlm  ;  troy  and  averchrpois.     4  Inst.  273. 

By  troy  weight  are  weighed  pearls^  precious  stones,  gold^  silver,' 
bread,  corn,  &c.     Ibid. 

So,  electuaries,  spices,  confections,  by  the  St.  Conip.  Pood* 

By  the  St.  31  Ed.  1.  Conip.  Mens,  thirty-two  grains  of  wheat  dry  in 
the  midst  of  the  ear  (or  twenty-four  grains  of  barley  or  artificial  grains, 
4  Inst.  273.)  make  one  pennyweight,  of  which  twenty  make  an  ounce, 
whereof  twelve  make  a  pound  troy.  . 

So,  twenty  four  blanks  make  a  droit,  twenty-jCbur  droits  a  minute^ 
twenty  miuutes  a  grain.     4  Inst.  273. 

So,  twelve  grains  of  fine  gold  lidake  a  caret,  twenty-four  carets  make 
an  ounce,  twelve  ounces  m^e  a  pound  of  gold.     Ibid. 

5 The  jury  of  a  leet  have  not  power  to  enter  houses  to  examine  weifl^ts 
measures.    Semb.  Andr.  47.  though  the  usual  practice  is  so  toao.3 

(L7*)  Averdupoiau 

A^erdupois,  though  introduced  by  custom,  i»  allowed  by  the  St 
CoMp.  Pond.    Vide  Justices  of  Peace,  (B  90.) 

Sb  called  beeauae  it  gives  foil  we^t     4  Inst  273. 

Troy  weight  is  205.  sterKng  to  the  pomtd,  averdupois  i«  computed 
25fc  sterltag,  or  rather  245.  4d.  for  it  eontauM  only  two  oufices  twelve 
I^^Btty weights  troy  above  a  pound  troy.     Dalt.  eb.'I12.  seet  13. 

Twenty-one  grains  A  make  a  pennyweight,  twenty  pettiiy^ 
iMgbis  make  an  ottnce^  sixteen  oonces  make  a  pound  ayerdupois. 

4  Inst.  273.  .      .     t  t 

Seven  pounda  make  a  gallon,  fearteen  make  a  peck,  fittj-n  a  taanel 

I>idtoh.U2.8^14.  ^ 

By  averdupois  are  weighed  all  physical  drugs,  wax,  pitch,  tar,  4ro% 
sled^  leadl,  hemp,  flax,  flesh,*  butter,  cheese^  a«laU  eoiBnoditie»sttb- 
ject  of  waste.     4  Inst  273. 

What  measures; 

Vide  Justices  of  Peace,  fB  91,  92,  93.) 

Wine  Kcenee, 

Vide  Justices  of  Peace,  (B  100.) 

Assise  of  wine. 

Vide  Justices  of  Peace,  (B.  9«.) 

CL  8.)  Assisapam  etcervisue. 

By  the  st  18  Ed.  2.  it  is  declared  that  the  le^  may  inquire  of  the  assise 
of  bread,  or  ale  broken.    Vide  Justices  of  Teace,  CB  9*-  96.) 
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X)r,  of  fidse  meanire  in  a  bushel,  gtUon,  yar^  oreU.    Kit.  11.  k 

Off  of  false  balances,  or  weights.     Ibid. 

Or,  of  those  who  buy  by  a  great  and  sell  by  a  smaQ  measare.  Ibid. 
'  So,  of  those  who,  being  tiplers,  sell  by  mcaaures  not  sealed.  B^i 

llie  assise  of  bread  is  broke,  when  bread  is  »al.aBBde  aooordiDg  to 
the  size  or  quantity  limited  by  some  ordbance..    Vide  LtL  s.  iS4. 

By  the  su  51  H.  3  ass.  pan.  et  c^r^.,. whan  irheatis  l&L  perqositeri 
wastel  breiad  of  a  farthing  shall  weigh  6/.  \6^^  stmi^  UeadioBb^^., 
cocket  bread  more  by  2^.,  if  of  worse  oorn  snare  Igr^f^^ 

[The  offence  of  selling  a  loaf  of  bre^d  short  df  waigh^  is  not  lAtbin 
the  jurisdiption  of  the  leeU    9  Burr.  ^359.1 

(L  9.)  Deceit  in  prices. 

By  the  st.  23  Ed.  3.  6.  butchers,  fishmongers,  regratorsi  hostlas, 
brewers,  bakers,  poulterers^  and  all  other  sellers  of  victuals  ^ail  seRat 
reasonable  prices,  having  regard  to  the  price  in  places  adjoining:  aod 
any  convicted  in  selling  in  oUier  manner  shall  pay  double  to  the  psrty 
damnified ;  or,  in  his  default,  to  him  that  will  sue  for  the  same.  Vide 
Justices  of  Peace,  (B  89.  95.  99.) 

And  mayors,  &c.  of  city,  borough,  &c.  shall  inquire  of  offeoders,  Sec. 
or  convict  of  neglect  shall  pay  treble  to  the  party  damnified,  aod  yet 
answer  to  the  king« 

By  the  st.  25  H.  8.  2.  if  cheese,  butter,  capons,  &c.  and  othervictoal 
be  enhanced,  &c.  the  lord  chancellor,  treasurer,  president,  privy  iesl| 
isteward,  chamberlain,  and  other  lords  of  th^  council,  treasoier  and 
comptroller  of  the  household,  chancellor  of  the  dutdiy  of  Lancssier, 
justices  of  B.  R.  and  C.  B.,  chancellor,  chamberlains,  under  tressarer 
and  barons  of  the  exchequer,  or  seven  of  them  (quorum  unm  chancellor, 
preasurer,  president,  or  privy  seal),  may  set  reasonable  prices  on  die 
said  victuals,  and  all  persons  having  or  keeping  any  such  victoab  to  sell 
shall  sell  the  same  at  such  prices,  on  a  penalty  in  the  prodamatioo  which 
notifies  such  prices. 

But  justice  Berkley  was  impeached  for  saying  that  com  was 
within  the  st^itute,     2  Rush.  606. 

The  leet  may  inquire  of  those  who  sell  for  unreaaooaUe  aad  ex- 
cessive prices,  having  regard  to  the  common  prices  in  near  plaees. 
Kit.  11. b. 

As,  of  butchers,  brewers,  fishmongers,  poulterers,  cooksi  Tintaa^ 
and  idl  others.    Ibi4- 

Innkeepers  who  sell.com  and  beans  at  ezc^ive  prices,  and  take  niore 
than  a  halfpenny  a  bushel  aoove  the  market  price,  and  nothing  |br  litter. 
Kit.  11,  12. 

If  an  innkeeper  do  not  bi4^e.|ii8  horse-bread  according  to  the  price 
pf  grain.     Kit.  12.  a. 

if  a  miller  take  an  excessive  toll,  which  ought  to  be  onlyihe  twoi- 
tieth ,  or  twenty-fourth  gnun  according  to  the  strength  of  the  water.  lUd- 

Vide  Justices  of  Peace,  (B  89.  95. 99.) 

(L 10.)  In  quality. — ^As  to  victuallers. 

By  the  st.  51  H.  3.  of  pillory  and  tumbrel,  a  jury  shall  inquire  if  ^7 

butcher  sell  contagious  fle^  or  that  died  of  the  ^utram.  '  Vide  Joi- 

tices  of  Peace,  (B  88.) 

Or, 
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Or,  if  cookf  seeth  unwhokaome  OeAi  or  fbh.         ^  -  •  ^ 

And  therefore^  as  a  nuisance,  or  as  contained  within  the  st*  assisa 
pwi$  et  cervisiigf  the  ]eet  may  inquire  if  any  sell  bread  or  ale  unwhole- 
some.   4  Inst.  262.    Kit.ll«b. 

If.a  butcher,  ishiamiger,  or  other  ▼icfnaller  sell  corrupt  victual. 
4  Inst.  261.     Kit  11.  b. 

If  jQorrvpt  malt  «r  hops  are  used.    4  Inst.  263. 

Oi^  corrupt  drugs,  or  spioes.    Semb.  4  Inst.  264.  •    * 

If  a  miller  change  grainy  which  he  had  to  grind.     Kit  12.  a. 
.Jf  artifioersusejuiy  fleoeit.    ibid. 

Or,  use  two  offices;  of  a  tiutner  and  shoemaker,  or  butcher,  &c. 
Fl.  2.  c*  52. . 

But  the  lect  has  not  jurisdiction,  if  a  tanner  utter  leather  not  siiffi- 
deoUy  tanned.  '  R.  1  R.  d.  I.  a. 

(L-11.)  In  office. 

The  leet  may  inquire  of  a  constable,  aleconner,  baili£l^  or  other 
officer,  who  neglects  his  d[uty^ 

As,  if  a  constable  does  riot  do  watch  and  ward.     FI.  2.  o«  52.     >  ^ 

(Lis.)  Commoniuiisance. — ^What  shall  be. 

So,  a  common  nuisance  may  be  inquired  of  at  the  leet  Co.  L.  56. 
I  Rol.  541. 1.  45.     Kit  10.  b.  23.  a. 

If  it  be  o^  commune  nocumentum^  of  all  the  king's  liq^e  subjects ;  for 
if  the  prenpentineut  does  not  say  ,ad  commune  nocumentumf  it  is  bad. 
R.2Cro.  382.  .      ., 

Or,  if  it  be,  ad  nocumentum  ligeonum  prope  inhabitantium.   R.  1  RoL 

406. 

OVf  dhersorum  ligeorum.     R.  Cro.  EL  148. 

As,  if  a  ditch  be  made  cross  the  highway.     Co.  L.  56.  a. 

Or,  if  ^  (}itch  in  an  highway  be  not  deansed.  1  Rol.  541.1. 50. 
Kit  23.  ,  ^ 

And  they  may  amerce  for  it  in  the  leet;  though  a  fovfeiture  for  it  is 
given  to  the  surveyor  by  the  st  1 8  £1.  10.     R.  Kay.  250. 

So,  if  a  gate  be  put  up  in  an  highway,  though  not  locked ;  for.  it 
hinders  the  passage.     R.  Cro.  Car.  184.     2  Rol.  137. 1. 50. 

If  a  laystall  be  made  in  an  highway.     Kit.  i  1 .  a. 

Or,  carrion  throwa  out  there.     Ibid. 

If  a  way  or  path  be  stopped  or  diverted.     St  18  !Ed.  2. 

Or,  there  be  an  encroachment  upon  it     Kit.  11.  a. 

Or,  billets  or  logs  be  laid  sparsim,  and  continue  there.  R .  2  Rol.  137. 
1.25.  35. 

So,  of  a  bridge  broken.     Kit.  23.  a.  .      ,  . 

Or,  water  stopped,  or  diverted  from  its  course.     St.  .18  £d..  $• 

Of  bounds  thrown  down,  or  taken  away.     Ibid. 

Of  purpresture  done  in  land,  wood,  or  water,  by  the  s^.  18  Ed.  2. 

Of  blocks,  stocks,  ditches,  or  hedges  levied,  laade,  ^v  filled  up,  to 
annovance :  by  th^  st  18  £d..2.     Kit  10.  b.  .  : 

Of  walls,  houses,  pales,  or  hedges  set  up,  or  thrown  down,  to  annoy- 
ance.    Ibid. 

If 
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If  an  house  near  the  li^feway  6eitmiie0  tfaiiioiifl^  to  aBa^^^   L 

1  Sal.  S57. 

Though  the  occupier  be  only  tenant  ait  wfll.     Ibid# 

Of  common  breakers  of  hedges.     Rk.  11.  a* 

Introducing  mmatea  of  poor  &iaUie»  into  an  iMue*  B.  9  Rtl. 
139.1.5. 

Corrupting  water  bj  whjtaiwhig,  laaeaef  or  flax  lying  ki  the  Hfel^. 
Kit.  1  ] .  b. 

If  a  person  who  hds  no  warren^  ttAtm  his  hnid  widieonhi^if  ka 
common  nuisance.     Mo.  453. 

[Semble^  that  an  net  fo  be  indictable  as  a  KUMmee,  need  nst  b«e 
produced  actual  injury.  It  is  sufficient,. if  in  its  nature  airfdrcttd^ 
stitoes  it  is  capable  of  producing  it.     4  M •  ll  S.  73.] 

[Semble,  a  stoppage  in  the  streets  for  the  patpaee  of  unloading  lo- 
gons at  an  inn  or  warehouse,  may,  by  its  frequency  become  anoiaDoe. 

2  Smith,  424.     6  East,  427.] 

[Unlawfully,  injuriously,  and  with  full  knowledge  of  the  &cl,  to  ex- 
pose in  a  public  highway,  a  person  infected  with  a  contagious  disease^ 
such  as  the  small-pox^  is  a  comon  nuisance  and  indictable  as  sncL 
4  M.  &  S  7S.] 

(L  IS.)  What  not.— Vide  Action  xtpan  the  C^ise  for  a 

Nuisance* 

But  if  any  (besides  the  parson  or  Uftd)  bvtSd  1^  dovecote,  it  wiB.oot 
bt  a  nuisance  inquirable  by  the  feet ;  for  if  il  bc^  htvriW  ibr  the  lord  or 
parson,  it  eannoi  be  a  miisAnee  in  another.  R.  Q  Gn>.  382.  i^l- 
2  Rol.  138.  I.  36.— Cont.  Mo.  238.  5  Co.  104.  Mo.  421.  Aoe, 
2  Ro).  4.  SO. 

So,  if  a  man  unload  billets,  &c.  in  a  street  or  highway;  for  neoesa^ 
requires  it.     2  Rol.  137.  I*  SO.     2  Rol.  S2. 

Or,  erect  scafTolds,  &c.  for  repairing  a  building.     0  Rd.  14$.  L  iO. 

So^  a  private  nuisance  is  not  inqdirafaie  in  the  leet;  a^  tf  one  Mr- 
charge  a  common.     R.  1  Rol.  541. 1.  40. 

If  he  stop  a  watering  place  for  the  iidttibitanta  of  B.    Co.  L.  56.  A 

If  he  stop  up  his  Ugbts.     R.  9  Co^  58.  sl 

If  he  suffer  his  gate  to  be  epen  to  the  annoyance  c^oAets.  R.  Oo. 
£1. 414.     Mo.  356. 

Vide  Action  upon  the  Case  for  $k  NaiBainoe. 

[(L  IS.  b.)  Judgment  upon  convictian  for  a  nuisaBce }  and 

appeal.} 

[Upon  a  cdnvietion  far  a  nuisance,  the  judgment  ia  to  be  ^^ia^  ^ 
the  nature  of  the  ofieuce  alleged }  if  there  be  no  all^tion  of  fR  ^^ 
tinuance  up  to  the  time  of  taking  the  inqaisitiott,  jod^mefat  tbst  it  tiay 
be  abated  is  unnecessary ;  if  a  ^oMmoaace  be  dieged,  prostntioD 
should  be  awarded.    7  T.  R.  407.     8  T.  H.  142.J 

[Upon  conviction  ibr  a  nfinsanoe>  of  which  a  coiMiiniance  M9/dlem 
jodgment  of  prostracion  wlB  not  be  given  hv  die  court  ti  ^^^ 
they  be  satisfied  that  the  nnisanee&as  beena&oRiy  <i£fedtaidf|r  ^i*^ 
I»  East^  164.} 

[Where  an  act  empowers  commissioners  to  abate  nuisance^  od  bV' 
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gleet  by  tbe  owner  after  noliee  ki  wridD^  and  g^ve»  a»  li^P^  ^  ^^ 
^iKurler  seftsioas  ^'  ligaiiHt  any  matter  or  thing  to  be  done  by  tite  eoo- 
missboers  in  pursuance  oi  the  act»"  an  appeat  lies  agiun^  Mich  aoliee^ 
8  East,  4L] 

'    (L  !*•)  JuriSdidtidn  by  Several  swtiltes. 

Also^  by  the  words  ofseyeral  statutes,  the  leet  mity  inqiiirto  of  tfaefei^ 
le/Hfing  offences : 

A»y  by  the  st.  14  (or  14  atid  15)  JA.  S.  10.  of  those  irho  trade  hares 
in  the  sno#^  who  shall  forfeit  0ir.  6^^  to  the  lord  of  the  leet*  Vide  Jae* 
tiees  of  P^ace^  (B  9.) 

By  the  St.  24  H*  dt  10.  ^ery  occnpier  of  land  within  a  leet,  {iresomod 
for  Mt  endeavouring  t6  destt-oy  chongbsy  crows,  and  rocia  upon  his 
land,  shall  be  amer^  at  the  disct^tion  of  the  steward^  and  two  pre- 
senters (named  by  the  others)  according  to  the  ofience,  to  the  me  of 
the  lord^  to  be  levied  by  distress  as  other  amertiasMnts^  And  the 
Steward  ought  tx>  give  this  act  in  charge* 

Ihia :  This  part  of  thtf  act  was  rep^ed  by  the  st.  8  £1.  16*  and  tbe 
repeal  continued  by  several  other  acts  which  are  all  ei^red,  whereby 
ihiB  clause  seems  noir  in  force* 

By  the  St  32  H.  8«  18.  if  any  put  a  stone^horse  above  two  years  old^ 
and  net  fifteen  hands  hif^  on  a  common  wast,  Sec.  within  the  shires 
Imd  territories  of  Norfolk,  Sufiblk,  Cambridge^  &c«  or  not  being  foui^ 
teen  bands^  On  like  grounds  in  any  other  shire^  it  shall  be  forfeited  1^ 
dn  finderv  who  may  carry  a  constable  to  fetch  the  horse  to  poimd,  and 
taeasure  him  before  three  honest  men.  And  the  ccmstable  or  three moa 
refiising,  &c.  forfeit  40s.  And  owners  shall  yearly  in  fifteen  days  attar 
Michaelmas  drive  the  forests,  commons,  &c;  oH  pain  of  40s.,  which  of-* 
fisnoes  may  be  presented  in  the  leet,  and  sach  presentment  shall  becfr*- 
ttfied  to  the  next  general  Sesttons  of  the  coun^  in  forty  days,  on  paia 
of  40s.  by  the  steward. 

By  the  same  st.  if  any  pnt  any  scabbed  hoTse  on  a  common,  &e^  he 
forfeits  10s.  to  the  lord ;  of  which  the  leet  tnay  inquirei  Vide  JusdeAa 
»fPeBce,(B48.) 

By  the  St.  33  H.  8. 6.  notkt  shall  k^  or  we  aH  hand-gun  not  a  yani 
king  in  the  stock  and  bwrrel,  or  hiig^but  not  three  quarters  of  a  yard 
loag,  on  pain  of  10/. 

None^  not  having  100/.  per  anniin^  shall  shoot  widi,  keep  or  carry 
bent  w  charged  an^  cf  ossi^bow,  hand'^^im,  or  faa^but»  unless  to  sha«t 
ait  abttit  or  bank  ot  earth  in  a  pkee  convenient^  on  pain  of  lOl. 

None  sbidl  shoot  within  aquartercf  a  mile^f  ci^,  boroa^  or  mirhet 
imless  at  a  butt  or  bbnk. 

No  servant  shall  shoot  at  a  deer  or  fowl  by  commaitod  of  his  matter, 
tet  fMy  cirry  a  gun  foi*  his  maeler^  or  to  be  aendody  on  pain  of  IQL  m, 
nbeiay  to  the  king,  half  the  odiermoiety  to  the  lotil  of  tbe  leal,  and  kalf 
to  the  informer. 

By  the  St.  88  H.  8.  A.  every  otiey  for  evetff  mide  in  his  honsoi  cf  or 
above  seven  and  under  seventeen  yeaxaof  age^  ahall  provUe  a  bowatti 
Upo  «rrow6 :  and  every  oiie^  aiwre«ev«iiteen  aski  tfUder  kikt^,  shall  pro. 
vUe  likaaelf  a  bow  and  four  aiiow%  on  fab  of  0».  <tf«  for  nich  tdten^ 
fSLcMpt  la  apifiCind  fcM>%  tr|Migo. 

None 
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'^Nbne  under  twenty-four  shall  shoot,  unless  at  rovenb  oo  pun  of  4<L 
«vet^  shbot»  and  none  above  shall  shoot  at  a  mark  of  220  yafdi  or 
«{di  any  prick-shaft  on  pain  of  6s>  8d.  None  under  seventeea  shall 
a  vew  DOW,  who  or  whose  parents  have  not  lands  or  teseiBeA&i^Ca  the 
yalt^bf  10/.  per  annum,  or  be  not  worth  40  marks  jui  jpodi^  oafwiik 
cf6sl'Bd.  Eveiy  town  shall  provide  butts  x>a  pam  of20i.  for  e«eiy 
three  months'  default. 

'By'the  same  st-  none  shall  keep  a  common  house,  oraUtgrt  Ibrl^oida^ 
ooyts,  tennis,  dice^  cards,  or  other  unlawful  0un^ .  iqveat^  or  to  .be 
ftventedf  on  pain  of  405.  for  every  day^  wit)io|it  a  ji)aoard  QfiU  sndbfMl^ 
cards'  made  void  by  st.  2  &  S  Ph.  gc  M^  9.]  e^unesi^g  vhsft  gfoaa^ 
and  by  whom  to  be  played,  at  the  obtaining  of  which  he  shall  find  $pre^ 
not  to  use  it  contrary  to  the  form  thereo£  Vide  Justicesof  Peaciv  (Gi'^> 

None  shall  haunt,  or  play  at,  such  houses,  or  games,  on  pain  of6$mii^ 
tof  every  time. 

'^  And  no  artificer,  handicraftsman,  husbandman,  labourer,  appcentfCK^ 
journeyman,  mariner,  fisherman,  waterman,  or  servant,  shall  play  at 
any  unlawful  game,  unless  at  Christmas  in  the  master^s  house,  or  hy 
licence  of  the  master,  with  such  as  resort  to  his  house,  on  painof  SOs. 
every  time.  A  moiety  of  the  forfeitures  to  the  lord  of  the  leet,  a 
to' the  intbrmer.  And  justices,  bailiffi,  constables^  &c.  shall 
once  n  month  at  least,  on  pain  of  40f.  if  need  be,  after  such 
and  games,  and  the  keepers,  or  haunters  of  them  may  imprison,  till 
they  find  surety  by  recognizance  not  to  keep  or  haunt  such  ga 

By  the  st.  SS  H.  8.  17*  none  shall  water  hemp  or  flax  m 
atrei^ra,  or  common  pond,  where  cattle  drink,  on  pain  of  20s.  in  a  comt 
of  record,  leet,  &c.  a  moiety  to  the  king,  a  moiety  to  the  informer* 

By  the  st  2&  3  £d.6.  15.  butchers^  brewers,  bakers,  poulteict% 
cooks,  or  fruiterers,  conspiring  not  to  sell  but  at  certain  prices ;  and 
artificers  or  labourers,  conspiring  not  to  work  but  at  certain  prices,  or 
at  certain  hours  or  times,  or  not  to  finish  what  others  have  bcgmit 
forfeit  10^  for  the  first  offence,  or  on  non-payment  in  six  days,  twenty 
days'  imprisonment :  20/.  for  the  second,  or  on  non-payment  in  six 
days,  pillory  ;  40/.  for  the  third,  or  on  non*payment  in  six  daya^  pifloij 
and  QHeyear.  •  Vide  Justices  of  Peaoe^  (B  89). 

By^the  st.  7  £d.  6.  5*  none  shall  retail  .wine  but  in  a  ci^,  bonM^, 
port,  corporate,  or  market-town,  on  pain  of  10/.  per  diem-  Nor,  in  a 
city,  or  town  corporate,  unless  empowered  by  the  bead  officer  and 
moat  part  of  the  common  couneS,  aldennen,  buigesses,  or  oommoii^ 
ally  there,  by  writing  under  the  common  seal,  on  pain  of  5/. — But  now, 
by  the  St.  ^  8  Car.  2. 2&  the  patentees  of  granting  wine  licences  may  em- 
power, &C.  as  it  seems.     Vide  Justices  of  Peaoe^  (B  100.) 

By  the  St.  2  &  3  Ph.  &  M.  8.  the  steward  of  a  leet  may  fine,  or 
amorce,  at  his  discretion,  offences  presented  to  be  committed  within  the^ 
ket  aga^t  that  statute  fbr  repair  of  the  highway ;  and  in  their  defiMdtt 
the  quarter  sessions. 

And  by  the  st.  18  £1. 10.  the  leet  has  jurisdiction  of  offimces  agunst 
that  act  for  the  repair  of  the  highways. 

By  the  st  1  £1. 17.  the  leet  may  inquire  within  a  year,  of  those  who 
lake  the  fiy  or  spawn  of  fiahes,  or  pikes  under  ten,  salmon  sixtaoB, 
trouts  eight,  barlMsl  twelve  inches,  or  take  fish  (except  by  aoj^iiv)  >* 

another 
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another  way  than  with  a^net  or  tramell  of  two  inches  and  half  me^,;;;^x- 
cept  snieH%  1oches>  minnies,  gudgeons,  and  eels,  who  shal.  to^'^P5,|^ 
to  the' lord  of  the  leet.  And  if  the  steward  does  not  give  this  ;.n  chargeft^ 
he^^ftU  lose  405.  And  if  the  jury  voluntarily  conceal  the  ofenp^,  i^a 
do  not  present  it,  the  steward  shall  impannel  another  Jury  to  inquire  .'o| 
theeonceahnent,  and  ifit  be  found,  each  juror  shall  lose  dQs*  to  thelora 
«f  the  leet.    VideJusdcesofPeace,  (B44.) 

[The  water-bailiff  cannot  seize   unlawful  nets  before  conviction. 
»B:M.  1769.J  ^  '        _ 

By  the  St.  29  El.  10.  the  leet  shall  inquire,  if  any  in  the  night  ta^ea 
pheasatit,  or  partridge,  or  hawk^  or  hunt  with  a  ^aniel,  ovev  eared 
corn,  who  shad  forfeit  20;.  for  each  pheasant,  lOf.  for  a  parridge^ 
Ms:  for  hunting  or  hawking,  a  moiety  to  the  lord,  a  moiety  to  t^e  in*, 
fermer,  or,  if  he  refuse  it,  to  poor  men  of  the  parish,  and  shall  find 
surety  before  a  justice  of  peace  not  to  oflfend  within  two  years ;  and  if 
he  does  not  pay  within  ten  days,  he  shall  be  imprisoned  for  a  n^ath^ 
without  bail.    Vide  Justices  of  Peace,  (B  45, 46.) 

By  the  st.  31  El.  7.  the  leet  shall  inquire  if  any  erect  a  cottage  for  ha;; 
bitation,  without  four  acres  of  land,  his  freehold  or  inheritance^  qQ-r 
nexed  to  it,  who  shall  forfeit  to  the /king  10/.,  or  continuing  such  cottage 
dhall  forfeit  405.  per  mensem,  unless  it  be  within  a  borough,  or  town^ 
or  within  a  mile  of  a  mine,  quarry,  &c.  for  working  there,  or  within  » 
mile  of  the  sea  or  navigable  river  for  a  ^ilor,  or  such  who  by  cxxtipar 
tion  makes,  furnishes,  or  victuals  any  ship,  or  cottage  by  a  parlLer,  or 
warrener,  or  before  erected  by  a  common  herdsman,  sh^herd,  or  im- 
potent poor,  or  by  order  of  assises  or  quarter  sessions :  or,  if.  any  plica 
or  sufier  an  inmate  or  more  families  than  one  in  any  cottage^  wibo  shall 
forfeit  105*  per  month  to  the  lord  ,  of  the  leet,  to  be  levied,  alter  pre-^ 
•entment,  by  distress,  or  recovered  by  action  of  debt.    Vide;  Juati^Mji 
ofTeace,  (B  84,  85.) 

(M)  €>Slcerjec  in  a  leet.  ^  ^ 

(Ml.)  Steward. 

curias  tenere,  &c.   Fleta,  1.  2.  c.  72.    Vide  Copyhold,  (C  5  !!----R  3.  5, 

:  .  In  a  court  leet  the  steward  is  judge.    6  C!o.  12.    4  Inst.  itSh 

And  he  is  a  judge  of  record.  10  H.  6^  7.  a.  Kit  41.  B/.  8  Co.  44. 
Griesley.  .       .  ";• 

The  steward  of  a  leet  may  be  retained  by  deed^  or  by  par  ^L  Co.  £. 
61.  b.     R.  4  Co.  SO.  a.     I>y.  248.    Kd.  158.  b. 

And  shall  have  debt  for  his  salary,  but  not  annuity,  thoi  igh  retained 
witbout  deed.    Dy.  248. 

;He  may  make  a  precept  to  the  bailiff  todistrain,  by  piaro  1.  Kit.  41  ^iu 

And  may  fine.  Kit.  41.     R.  8  Co.  41. 

A  steward  might  have  been  pimished  .in  the  star-chAmb  ^r  for  a  mis- 
demeanor.    Kit.  42.  a.     . 

(WU.)  Bailiff 


M6  tE£T. 

(M  4.)  BatliC: 

BaMimf  amiumfae  matferii  debet  efse  m  verio  txrw.  im  tfm  Hh 
fmsf  Ice.    n.  L  f •  c  7S. 

AjmI  stall  lie  sworn  in  die  leet  to  4o  Us  dEce.     KiL  iS,  16. 


(M3*)  Kaeve* 

The  reere  is  called  from  die  Saxon  word  gerefiij  prapoaba.  Co. 

Domino  vd  sene$ckaOo  debet  pneseniari^  ad  infun^aw  cfkhm,  he 
FL  L  2.  c.  76. 
Andshidl  be  sworn  to  do  bis  office  in  die  leet.     Kit.  46.  t» 
Aiui  his  oath  contains,  ^liat  be  wiH  ezecote  all  ^ttacbmentiiod pro- 
cess to  him  directed  by  the  lord»  or  his  stewaid,  and  present  si  pomd- 
hrfachrffj  waift,  and  estrajrsy  &c.     Kit  46.  a.     Co.  L.  234^  b. 

(Mi.)  Ji&otnnw. 

An  ale-conner  shaH  be  sworn  in  the  leet,  to  see  diat  bread  be  nigM 
woeorAb^g  to  the  assise,  and  diaC  ale  be  wholesome,  and  sold  at  doe 
prices,,  and  to  present  all  defanlts  of  brewers  and  bakers,    tit  46.  b. 

[Vit9e  1  Wfls.  S46.] 

(US.)  CoDstubl^^Cbiefiowftiible. 

4L  a  mstaUe  is  an  officer  ehosea  for  the  nainteBance  of  Ae  Ida^ 

bis  pracinot. 
And    by  the  oommon  law,  their  wasa  ^ef  constable  as  wdl  assfilit 
#OMtab  ie.     1  Sal.  176. 681 .     [Vide  ^  Ld.  Rayn.  1 192.] 

■ytlieJtWtnt  16  Ed.l.st«.c.6.  ineveiybiindpedandfiaiidBse, 

tWQ  con-staUes  shall  be  chosen  io  make  the  view  erf"  anaqor,  [np^ 
ad  as  t(  >annour,  by  01  Jac  ^26.]  wfao  shall  present  «o the  juitioesfisA 
de&nlts  as  they  see  about  armour,  suits  of  towns,  highways,  MffB§ 
strangen  i  in  upland  towns  for  whom  they  will  not  answer,  and  de&nb 
in  not  fo  Uowing  hue  and  ciy.    (Vide  4  In^.  M7*) 

And  tl  lerefore,  their  duty  by  that  statute  consists  in  those  firepointSi 
Ibid. 

But  tb  eir  authority  was  only  enlarged  b^  that  statqte.  I  Sel'9^^' 
Cont  4  1  iost.  267.  where  it  ^  siu^  that  they  ^ve  np  authority  bot 
what  was   given  by  that  or  subsequent  statutes.  . 

[The  »  autiny  acts,  under  the  word  xspnstable,  cprnprebeDd  a  fiigb 
constable.      SB.M.  1259.]  _ 

[He  mi  ly  make  a  deputy  to  do  ministerial  acts,  and  such  is  biD^ 
soldiMS  i  1  »r  not  every  act  which  re^uir^  Judgn^ent  is  a  iudicW^ 
but  such  Bi  I  is  doaepefkdaUe  lifet  of  wme  ^qrt  or  Q^er.   ,lwO.      ^ 

The  hit  ;^  consjiable  ahall,  i:egularly,  jt^  chosen  by  ^hc  justice  ^ 
peace  at  se  ssions.     1  Bui.  174^.  ^ 

Qr>  by  f  prescription,  be  may  be  ch5^en  by  the  leet,  as  well  ^  tue 

p^titconsta  ble.  c-i  iJJd. 

So,  the  s  essions  may  remove  if  necessary.     1  fijx).  17*»    Sal.  V^ 
So,  if  8U(  ii  constable  present  another  at  Uie  end  pf  his  year  »*^'°5j 
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A|i4  i^  duriiig  ]n$  office,  hfi  be  ^leqtfd  ovevse^r  m  another  parish, 
he  ab^l}  be  di^ptoged  by  B- R-    2  Jon.  46. 

(M  6.)  Petit  constable. — How  cfaesen. 

The  petit  constable  is  an  officer  at  cppaaipn  Uw.    4  {pst.  265'  267. 

And  his  eleetioo  belqe^  tp  |be  leet.  4  JxmU  26fi.  R*  1  Bol.  541. 
1.26.     Sal.  502,     Sav.94. 

And  prc^rly  to  the  homiigf  there.    2  Jon.  *212«     1  Sal*  175- 

And  the  leet  may  prescribe  to  elect  one  of  t)ie  resjapts  coa<^ta)^e« 
8  Co.  38.  a. 

[But  a  prescription  must  be  laid  for  choosing  a  constable  in  a  faf^ 
culler  manner.     1  Ld.  Raym.  94.] 

if  the  constable  elected  be  pres^it,  he  shall  be  ewom  there*    1  8qI. 

175. 

Sk^  a  ooi^poratioa  may  prisscribe  to  choose  a  constable,  bqt  ha9  no 
ri^ht  to  do  it  of  common  right.     R.  Sal.  502.     ComK  416. 

And  an  iqdictinent  for  refi^^ing  to  b^  sworn  when  chosen  by  a  oor- 
poration,  must  shew  the  power  to  eject  by  Cfi^tomt  or  pr^sgriptipn^ 
^mb.  Skin.  669-     C9mb.41£. 

[The  quiMter  s^^ions  cai^not  discharge  eopstables  appoisited  4t  (he 
leet.     Str.  798.] 

Aod  therefore,  if  ^  cppatable  chosen  by  the  ket  be  di^rhgrged  at.ihe 
sessions,  apd  iwMHl^er  ^worp,  a  writ  sb0ll  i^ue  out  pf  B.  H-  to  <^e  jq^ 
tioes  to  dischaq;e.the  par^  phc^n  by  tihept^  wd  H^swefur  him  chp^en 
ki  the  leet  R.  1  Ro|-  5?^.  ).  i&.  541.  1. 15.  1  Bui- 174*  [Nat  a 
writ  but  a  rule  of  ooopt.] 

But  j^  bcr«hoIder,  j^eadboro^gbt  or  bQrQ\;igh-<be^i  Qrthin^imap^ 
trithingman,  or  the  chief  pledge  has  the  same  authority  ifx  xx^ie^y  case^ 
aa  the  petit  constable. 

And  by  the  st.  13  &  14  C^T*  2.  1^.  in  qf^  the  ^pst^ble^  8iq,  dies  (^ 
goes  out  of.  tfic  parish)  tw^  jttrtioes  of  th§  peac^  may  make  apd  swe«r  a 
new  constable,  tythiqgmiM),  be.  till  tbp  lord  bold$  a  l^t,  or  the  qext 
fiiavter  sessions  whp  ^h^ll  approve  the  o|Sc^  $q  made  Qpd  Sfwom,  or 
appoint  another,  as  they  think  fit. 

[If  the  sessions  discharge  old  constables,  wd  ajppoipt  uew  ones,  on 
a  suggestion  ikfit  the  old  p^es  h^  served  9  year,  they  must  make  an 
adjudicaliiQii  of  their  having  served  the  year*    Sti^-  105Q.    B.  I(.  (}. 

282.] 

[The  sessions  cannot  a^qpoipi  copstaUes  for  a  year,  pr  till  others  are 
pboseo,  but  only  till  the  lord  ho}ds  a  cofirt    Ibiq*] 

80,  a  constable  chosep  at  ihe  leet  n»ay  be  sworn  by  the  ses^iops^t  pr 
any  JHstiae of  peac».    1  Models.    2  Jon.  212. 

Sp,  if  the  honage  cbooae  a  constable,  but  the  ateward  refuses  him, 
and  swears  another,  the  quarter  sessions  may  eiLamipe  the  matter,  and 
awear  him  who  was  obosea  by  the  homage.     R.  2  Jon.  212. 

So,  if  a  constable  chosen  at  the  leet  be  absent,  the  justices  of  peace, 
aa  GOBsenutors  of  the  peap^  by  tfie  cppunop  law,  may  >w^fur  l|im. 
i  SaL  175.     Skin.  635. 

And  the  constable  OHgbt  tp  have  potice  of  bis  election.    Sl^n.  635. 

Yet  the  sessions  since  the  st.  13  &  14  Car.  2.  cannot  make  a  ppn- 
atabb  where  there  naveir  wafi  any.    Sen^).  1  ]\(od.  13. 

Yet 
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Yet  it  was  said  per  Holt,  that  a  con^tiible  and  a  Till  are  eoet^At, 
and  the  justices  of  peace  may  make  them  in  any  tHI,  bat  not  in  n 
hamlet.     1  Sal.  176. 

So,  the  sessions  cannot  imprison  for  refiising  to  be  swoni,  hot  be  must 
be  indicted.     R.  Cro.  Car.  567- 

[To  every  county,  and  therefore  to  every  town  erectied  into  a  con/tj, 
the  office  of  high  constable  is  incident ;  becanse  no  disuser  of  Aoa-aser 
of  the  office  ctfn  destroy  the  right  of  reviving  it,  or  electing  to  it  for  the 
first  Ume.     6  T.  R.  228.] 

[The  appointment  of  constablesv  is'  incident  to  a  court  leet.   ]>hi^?. 

*870 

(M  7.)  Who  shall  be  a  constable.— He  may  make  a  deputy. 

The  constable  elected  ought  to  be  homo  idoneus ;  viz.  honest,  and  of 
competent  knowledge,  sustance^  and  ability  of  body.  8Ca41.b. 
Vide  Officer,  (Dl.) 

If  he  be  idofieus^  he  may  be  chosen,  though  he  be  a  master  of  sits. 

Semb.  1  Rol.  5S3. 1.45.  541.1.  IS. 
Though  he  be  tenant  to  a  parliament-man.     1  Mod.  IS. 
Or,  a  physician.     R.  1  Mod.  22.    Dub.  1  Sid.  431.— S.  C.  2  KA 

S78. 

Though  lie  be  a  watchman  at  tlie  custom-house,  and  allege  a  cMton 

that  such  shall  not  be;  for  the  custom  is  void.     R.  1  Sid.  272. 

Or,  a  captain  of  the  king's  guard.     R.  1  Lev.  233. 

But  an  alderman  of  London  ^all  not  be  chosen  Gonstable>wfi0BM 
lives  m  the  country ;  though  by  the  custom  the  constable  Is  to  be  diow 
of  any  of  the  inhabitants  within  the  manor.     R.  Cro.  Qu*.  585.   Jos. 

462.     [Doug.  538.]  ^ 

Nor,  an  attorney  j  but  he  shaU  have  a  writ  of  privilege.  K.  w^ 
Car.  389.     D.  Cro.  Car.  535.     [Doug.  538.] 

Nor,  the  servant  of  a  member  of  parliament.     I  Mod.  IS. 

Nor,  a  counsellor  or  barrister  at  law.     2  Keb.  578. 

Nor,  by  the  St.  1  W.&  M.  18.  a  teacher  in  a  congr^ation  aflowfl 

by  the  same  act. 

Nor,  by  the  st  6  (or  e8t  7)  W.  3. 4.  an  apothecary  in  LwKtoD  of 
geven  miles  dbtance,  if  free  and  approved  by  the  company,  or  in  we 
country,  if  he  hath  been  seven  years  apprentice,  while  he  continues  w 
use  the  trade. 

Nor,  by  charter,  2  Jac.  a  surgeon.    2  Keb.  578.  ,•     l.Ip-i 

So,  if  the  constable  be  not  f  donate,  he  may  be  discharged  by  tftc  \^ 
oriwritoutofB.R.    8  Co.  42.  a.     1  BuU  174.     [By  ndeofcottrtj 

So,  if  a  constable  be  chosen  for  a  year,  and  at  the  end  of  «»*  y^ 
presents  another  to  the  leet  to  be  sworn,  and  the  steward  ^TvTj 
him,  a  writ  shall  issue  out  of  B.  R.  to  the  steward  to  swear  hun;  «^ 
if  he  be  nbt  idmteus^  it  may  be  returned  for  cause.      B.  1  «<>*•  ^' 

'  So,  if  a  tithingman  by  the  custom  ought  to  serve  only  *«'?f  Jjj 
and  the  homage  continues  him  for  another  year,  there  n»y  ^^  .^^ 
from  B.  R.  for  his  discharge,  and  to  dedt  another.    R.  I  «»• « 

And  by  the  stlS  8c  14  Car.2. 12.  if  a  constable  continue »b(^ 
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year  in  his  office,  the  justices,  at  the  quarter  sessions  may  discharge 
him,  and  place  another  fit  person  in  his  room,  till  the  lord  hold  his; 
court.. 

[A  naturalized  foreigner  is  not  eligible  to  the  office  of  constable* 

5  5urf.  2787.] 

{The  crown  has  the  privilege,  of  exempting  individuals  from  serviti^, 
the  office  of  a>nMable,  hcadborough,  and  the  like,  provided  there  ^if^' 
^  a  sufficient  number  of  persons  lefl  to  serve  the  office;  which  fact  will  be* 
.  presiuqad  until  the  qoi^trgry  be  shewn.     1  T.  R.  679.]  .  \    -  , 

[One  who  is  a  resiant  witnin  a  private  leet,  within  the  hundred,  is  oOS^ 
therefore  exempt  from  serving  the  office  of  constable,  is  good.  Cowp./ 
IS.     Lofit430.]  —  / 

[A'certifijqate,  under  10  &  1 1 W.  S.  c.  23.  of  conviction  of  a  burgle, 
in  the  parish  of  Manchester,  which  consists  of  several  to'wnships  having^ 
separate  parish  officers,  held,  upon  demurrer,  to  exempt  a  person  from ' 
serving  the.  office  of  constable  for  the  separate  township  of  Manchester, 
although  the  manor  of  Manchester,  at  the  leet  for  which  such  constable^ 
is  chosen,  is  not  co-  extensive  with  the  parish  of  Manchester.     3  Smiibiv 
181.  .  7  East,  174.]  ;  ^ 

[A  constable  of  a  n^inor,  which  includes  a  parish,  is  not  exempt  from 
the  office  of  constable,  by  having  a  statutable'certificate  of  exemption' 
from,  all  ward  offices.     2.  Burr.  1182.] 

[The  office  of  constable  may  be  served  by  deputy.     1  T.  R.  679.  ] 

(M  8.)  The  duty  of  a  constable. — To  take  an  oath.  . 

^  constable  elected,  must  take  an  oath,  if  it  be  required,  tbex^nte 
his  office. 

And  such  oath  may  be  administered  by  the  steward  of  the  leet.    Kit.  ' 
47.  a.     1  Sal.  176. 

Or,  by  any  justice  of  peace,  2  Jon.  212. — as  conservator  of  the  peace, 
1  Sal  175.      Vide  ante,  (M  6.) 

Or,  if  he  be  chosen  by  two  justices,  or  the  quarter  sessions,  pursuant 
to  the  St.  13  8c  14  Car.  2.  12.  by  the  justices  or  sessions. 

[If  a  constable  chosen  at  the  leet  is  afterwards  sworn  in  before  a 
single  justice  of  the  peace,  it  is  a  good  swearing.     Str.  1149.] 

And  if  the  cpnstable  refuse  the  oath,  being  present,  the  steward 
may  fine  him  for  his  contempt.  R.  8  Co.  38.  41.  1  Sal.  175.  5  Mod. 
96. 180.     Sav.  94.     [1  Ld.  Raym.  70.] 

If  he  be  absent,  .he  may.  be  presented  by  the  homage  at  the  next 
court,  and  amerced.     1  Sal.  175.     5  Mod.  130. 

So,  he  may  be  indicted  for  refusal.  5  Mod.  96.  Dub.  F.  g.  192. 
Vide  post,  (M  11.) 

£ut  the  indictment  must  ^he^  he  was  well  elected  and  by  whom.  R. 
5  Mod.  96. 

So,  the  sessions  cannot  fine  him  for  refusing  to  be  sworn.    5  Mod. 

96.  ; 

(M  9.)  To  keep  the  peace. 

A  constable  by  his  oath  swears  that  the  peace  shall  be  duly  kept  ac- 
cording to  his  power.    Kit.  47.  a. 

That  he  will  arrest  all  whoni  he  sees  making  riots,  debates,  or  affrays. 
Ibid. 

Vol.  IV.  3 1  That 
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TlMi  he  will  codeafour,  npoo  oompliiB^  to  tike 
jgid  rioCouf  pctioos*    Ibid. 

Aiid  tlut  the  statotes  aatDst  bcggn%  YBgrufe^ 
MOf  sbflU  be  obienred.   Ibid. 

A  ooofttUe  hj  the  CCTrnnon  bnr  is  »  oooserrator  of  the 
hitprediict    KU*47»h» 

And  therefinre,  if  the  peace  be  brohe  in  his  view,  he 
wnng^loers  and  brin^  them  to  a  juslioe  of  peace.    H.P.C.IS5^ 
S09  if  it  be  in  the  night*  &€.  he  may  impriMii  them  in  *  * 

jOCber  coslody  for  a  reasonable  time,  till  he  can  fariq^ 
justice. 

Or,  till  tbey  find  surety*    H.  1 36.     Per  Poph.  IS. 
Soi  be  may  make  prorlamation  that  die  affimyeta  depart. 
And  if  an  a£Brayer  flie^  he  may  pmsne  him  into  another 
franchise.    H.92. 

If  he  flies  to  an  hoose,  he  may  bresk  open  Ae  hooaa  So  take 
H.  136* 
Or,  if  the  sflBray  be  made  in  an  boose.    H.  1S5. 
If  an  assault  be  upon  the  constable  himsd^  he  may  take  hua  i 
turn  the  blow.    H.  92.  136. 

So,  upon  complaint  of  a  felony  committed,  he  may^  taka 
of  bad  fiime,  suq>ected.     17  Ed.  4.  5.    H.  92.    Vide  ~ 
(H  4.) 
He  may  arrest  him  that  gives  the  stroke,  though  the  pai^  be  nat  dead. 

H.92. 

Sq,  upon  complaint,  he  may  take  him  that  threatena  death.    See 
Xamb.  Const,  sect.  13.  at  the  end. 

And  upon  a  felony  he  may  break  open  an  house  to  take  a  man.  H.9S. 

So,  he  may  arrest  for  prevention  of  a  felony.    H.IS6.  Brownl.  196. 

Pofdi.  16. 

So^  he  may  arrest  night-walkers,  who  go  abroad  in  the  ni^it  and 
sleep  in  the  day.    R.  IS  H.  7«  10.  b. 

And  persons  who  frequent  houses  of  bawdry^  or  keep  SB^icioi 
panr.    Ibid. 

Or,  by  the  custom  of  London,  he  mqr  cany  totthe  counter  a 
found  with  a  woman^  in  adultery ;  for  it  is  a  breach  of  the  peaee.    1  H. 

b.  6. 

So,  he  may  detain  in  the  stocks  him  who  leaves  an  infimt  of  t«a 
mondisoldinachurch.   R.  Mo.  284.   Cro.El.287*   Boph.  18. 

Soy  by  his  office,  he  may  bring  before  a  justice  of  peaoe  a  penon 
whom  he  finds  drunk,  tippling,  cursing,  &c  contraiy  to  the  atatnte. 

Or,  selling  wares,  using  unlawful  sportsl  or  travelhng  upon  a  Son- 
day  contrary  to  statute.  .     . 

But  a  constable  cannot  imprison,  or  put  in  the  stodosi  witboot  faring* 
}ng  the  person  before  a  justice  of  peace.    R.  Sav.  98. 

%or,  for  longer  time  than  till  ne  can  conveni^dy  bring  him 
^justice.    H,  92. 

So,  he  cannot  imprison,  without  a  warrant  for  an  affinay 
in  his  view.    H.  136.  [Vide  2  Ld.  Raym.  ISOl.} 

Nor,  for  an  assault,  or  contumelious  language  to  hinp^  going^  ifian 

his  duty.    R.  Sav.  96. 

9  .So, 
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So»  be  caHDot  take  a  rseoognizaiice  for  die  peace.  -Kit.  48.  b* 
palt.  S. 

Nor^  an  oUigatbn  for  sectmty  of  the  peade.    Cont.  Kit.  48.  a.  b* 

(M  10.)  To  execute  process. — Pursue  without  cry. — Present 
affrays,  &c. — Provide  watch  and  hue  and  cry,  &c. 

S09  a  oonstable  swears  to  execute  all  process  or  precepts  to  bim  by 
tbejastices  of  peace.     Kit4t. 

If  a  statute  gi?e9 jurisdiction  to  justices  of  peace^  the  constable,  though 
not  named  by  the  statute,  must  execute  all  process  and  warrants  oftne 
justices  thereupon  to  him  directed.     R.  1  Sal.  381.     [1  Burn,  Sd4.J 

If  the  warrant  be  to  htm  only,  he  may  execute  it  out  of  the  precinct  of 

v3(,  though  he  need  not  do  it.     1  Sal.  176.     [Ld.  R.  546.1 

Otherwise  if  a  warrant  be  directed  generally,  to  all  constables,  bai- 
liffi,  &c.  for  then  the  constable  cannot  go  out  of  his  precinct,  i  Sal. 
176.     [Ld.  R.  545.] 

[Unless  in  London.    2  Ld.  Raym.  1299.] 

So,  if  a  constable  sees  an  affray,  and  would  arrest  the  affirayers^ 
who  fly  into  anothei*  county,  he  may  pursue  and  take  them  there. 
ISEd.  4.  8.b. 

After  a  warrant  execilted,  the  constable  ought  to  certify  what  he  has 
done ;  otherwise  the  defendant  cannot  be  discharged.     R.  1  Sal.  S8 1. 

But  he  need  not  return  the  warrant ;  for  \t  may  be  necessary  for  his 
deftiioe.     1  Sal.  381. 

If  any  make  resistance  with  force,  &c.  he  is  sworn  to  make  outcry^ 
attd  pursue  them  till  taken.    Lamb.  Const,  sect  14. 

And  if  any  upon  a  felony  fly,  the  constable  may  seize  and  safely  keep 
his  goods,  for  which  he  must  answer,  and  therefore  ought  to  inventory 
them. 

He  is  also  sworn,  that  he  will  present  bloodsheds,  outcries,  afirays 
and  rescons  within  his  office.     Kit.  47*    Dalt.  ch.  174.  at  the  end. 
'  But  he  is  not  obliged  to  make  presentment  but  of  an  ofience  within 
his  conusance,  though  it  be  provea  to  him  by  witnesses.    1  Vent.  336. 

He  is  also  sworn,  that  he  will  endeavour  that  the  st.  Winton  for  watch^ 
and  hue  and  cry,  be  observed.    Kit.  47» 

A  constable  is  charged  to  see  that  the  watch  be  observed  according; 
to  the  St  Winton,  13  ]&•  1.  4.    Lamb.  Const,  sect.  13. 

And  that  hue  and  crv  be  pursued  from  town  to  town  ajondnst  felons, 
according  to  the  stlSEd.  1.  1.  Lamb.  Const  sect.  13.  For  he  ought 
to  raise  the  town  by  night  or  day,  and  warn  the  nest  constable. 
H.  P.  C.  90. 

He  shall  bring  suspicious  persons^  delivered  to  him  by  the  watch,^ 
before  a  justice.    Dalt  ch.  104.  sect.  3. 

If  an  inhabitant  in  his  turn  refuse  to  watch,  the  constable  may  pa^ 
him  in  the  stocks.  R.  3  Leo.  208.  Per  Wray,  Oawdy  coot.  Cro. 
EL  204. 

Sd^  he  may  be  indicted  for  the  refusal.     Comb.  243. 

Bat  the  constable  cannot  make  a  passenger  to  serve  upon  the  watch, 
but  must  aver  that  he  was  an  inhabitant.  R.  3  Leo.  208.  R.  Cro^ 
£t.  204. 

•3I2  Nor, 
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Nor^  an  inhabitant  of  a  town  at  his  pleasure^  bat  in  lus  turn.  3  Leo, 
S08. 

So,  an  indictment  against  a  woman  for  not  watching  is  bad,  unless  it 
says  that  she  did  not  procure  another  to  watch  for  her.     Comb.  243. 

£It  is  the  duty  of  a  constable  to  present  a  highway  within  his  district 
for  non-repair.     3  M.  &  S.  4f65J] 

{M  11.)  Penalty  for  neglect,  [and  refusal  of  office.] 

If  a  constable  neglects  his  duty,  he  may  be  indicted:  as,  if  he  does 
not  execute  a  warrant,  or  process  to  him  directed.  2  RoL  78.  R« 
1  Sal.  381.     5  Mod.  96.     Vide  ante,  (M  8.) 

[An  indictment  for  not  serving  the  office  of  constable  nnder  an 
appointment  by  a  corporation,  without  shewing  a  right  in  the  oorpoia- 
tion  to  appoint  by  grant  or  prescription,  is  bad.     Dougl.  534.] 

{;(M  12.)  Other  matters.] 

\A  compliance  by  the  constable  with  the  demand  of  a  perosal  and 
copy  of  the  warrant,  at  any  time  before  action  brought,  diough  afier 
the  six  days  have  expired,  is  sufficient  to  entitle  him  to  the  protecdaa 
of  the  statute  24  Geo.  2.  c.  44.  s.  6.  (q.  v.)  5  East,  445.    2  Sknitb,  5.] 

[A  constable  seizing  goods  under  a  warrant  to  seize  ^*  stolen  goods 
in  such  an  house,"  but  which  turn  out  not  to  have  been  stolen,  ii  pro- 
tected by  the  st.  24  G.  2.  c.  44.     2  B.  &  P.  158.] 

[A  constable  acting  under  the  verbal  directionsof  a  magistnite,isno( 
protected  by  the  st.  24  Geo.  2.  c.  44.    2  B.  &  P.  158.] 

[Constables  are  only  within  the  st.  24  Geo.  2.  c.  44.  s.6.  when  io 
obedience  to  the  justices'  warrant.  Hence,  where  goods  were  seiied 
under  a  warrant  of  distress  granted  by  a  magistrate  for  Kent,  diiectai 
to  the  constables  of  the  lower  half  hundred  of  C.  and  G.  in  Kent: 
held,  that  the  defendants,  constables,  &c.  sued  in  trespass,  were  not 
eruitled  to  the  benefit  of  the  statute,  it  appearing  that  the  warrant  was 
executed  within  the  jurisdiction  of  the  Cinque  Ports,  and  not  in  tbe 
county  of  Kent.    5  East,  233.     1  Smith,  402.] 

tSonble,  that  if  two  constables  are  appointed  for  a  certain  disbict, 
and  the  usage  is,  that  one  shall  confinehimself  to  one  portion,  the  other 
to  the  residue,  still  eadi  is  answerable  for  a  neglect  of  duty  wbidt 
happened  in  the  other's  portion*    3  M.  8c  S.  471«] 

(N)  iTine  m  a  leet. 

;(N  1 .)  When  a  fine  may  be  imposed. 

Every  court  may  impose  a  fine  for  a  contemptwithin  viewof  the  oooft: 
as,  all  the  courto  of  record  in  Westminster-hall.     11  Co.  44*  a. 

So,  the  leet  may  impose  a  fine^  pursuant  to  a  bye-law  there,  ks  bar- 
boa  ring  of  inmates.     Per  Hale,  Hard/471. 
.  So,  for  an  offence  within  the  view'  of  the  steward.    2  RoL  Si  4- 

So,  the  court  of  admiralty  may  impose  a  fine  for  contempt  in  thdr 
view,  though  it  be  not  a  court  of  record.     1  Vent.  1 . 

So,  the  court  of  mayor  and  aldermen  in  London,  if  an  aUersuui 
refuses  to  attend  the  court.     Semb.  Pal.  533.  539. 

"'Bur, 
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But>  generally,  a  court,  not  of  record,  cannot  impose  a  fine:  as,  a 
county  court,  hundred,  or  court ^baron.     11  Co.  43.  b. 

So,  a  court,  in  equity  by  English  bill,  cannot  fine  for  not  answerini? 
die  bill. 

Nor,  for  not  performing  a  decree.     4  Inst.  84. 

So,  ecclesiastical  courts  before  the  ordinary,  archdeacon,  &c.  or  their 
commissaries  ;  for  they  proceed  according  to  the  canon  or  civil  law. 
1 1  Co.  44.  a.     4  Inst.  324. 

Nor,  the  high  commission.     4  Inst  324,  &c. 

So,  a  constable,  though  he  may  imprison  upon  an  affray,  cannot  fine. 
11  Co.  44.  a. 

So,  the  pope  never  fined  or  imprisoned,  but  proceeded  only  by  eccle- 
siastical censures.     4  Inst.  324. 

So,  no  ordinary  or  ecclesiastical  judge  in  an  ecclesiastical  cause,  un- 
less authorized  bv  act  of  parliament.     Ibid. 

Though  the  kmg  by  letters  patent  grants  a  power  to  fine.     Ibid. 

(N  S.)  Proclamation  upon  pain. 

So,  where  a  court  may  fine,  it  may  make  proclamation,  upon  pain ; 
as,  proclamation  for  silence,  upon  pain.    1  Rol.  219.  1. 12. 

Or,  command  that  an  officer  shall  do  his  duty,  upon  pain,  and  if 
he  do  not  he  shall  lose  his  office.  1  Rol.  219. 1. 15.  Per  Cotsmore,^ 
7  H.  6.  12.  b. 

(N  3.)  For  what  cause. 

A  fine  may  be  imposed  for  anv  neglect  of  his  duty  to  the  court  by 
any  officer :  as,  if  an  officer  in  a  leet  refuse  to  do  upon  command  that 
which  belongs  to  his  office.    8  Co.  38.  b.    1  Rol.  218.  1.  40.  542. 1. 12* 

If  a  bailiff  refuse  to  make  a  return  of  the  pannel.  1  Rol.  219. 1. 15. 
542. 1.  12. 

If  a  constable,  being  elected,  refuse  the  office.     R.  8  Co.  38. 41. 

Or,  to  make  a  presentment.     8  Co.  88.  b. 

So,  if  a  juror  refuse  to  be  sworn  he  may  be  fined.    1  Rol.  21 9. 1. 18* 

Or,  if  he  depart  without  giving  his  verdict.     8  Co.  38.  b. 

Or,  the  inquest  refuse  to  present  de&ults  of  which  they  are  informed. 
Kit.  41.  b. 

Or,  a  man  refuse  to  be  sworn  to  give  evidence  to  the  grand  inquest, 
in  a  case  of  high  treason.     1  Sal.  278. 

Or,  the  jury,  being  sworn  to  present  articles  of  the  leet,  refuse  to 
do  it,  each  may  be  fined  for  such  concealment  and  contempt  R.  Dy. 
211.  b.  ,  ' 

86,  for  a  contempt  in  view  of  the  court:  as,  if  a  man  "makes  a  dis- 
turbance in  court.    R.  8.  Co«  38.  b. 

If  the  steward  desire  him  to  be  uncovered,  and  he  says,  that  he  does 
not  regard  what  he  can  do.     R.  Ray.  68. 

If  he  says  openly  to  the  steward  in  court,  you  lie ;  for  it  is  a  con- 
tempt.    R.  Mo.  470.     Cro.  EI.581. 

If  a  man  refuse  to  be  sworn  to  give  a  verdict,  or  will  not  give  a.  ver^- 
diet  when  swoni.     Semb.  1  Leo.  217* 

But  for  a  thing  not  in  his  view,  the  steward  cannot  fine ;  as,  for  not 
doing  suit.     R.  Cro.  £1.  241. 

3 1  3  Nor 
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Nor,  for  words  which  do  not  import  a  ^vmtftnyt  s  ms^  if  he  say  to  the 
steward  in  the  town-ball|  that  the  mayor  has  more  right  tfaei^  uian  the 
steward  himself.     R.  2  Jon.  229* 

(N  4.)  In  what  mannen — Must  be  assessed  severally. 

A  fine  ought  to*  be  imposed  upon  every  oAfidor  sereraDy.  Dj. 
211.  b. 

Though  many  jom  in  the  same  offence ;  for  the  oifenoe  of  one  is  not 
the  offence  of  the  others :  as,  if  the 'twelve  chief  pledges  refbse  to  pr&* 
sent  pro  certo  leta^  they  cannot  be  fined  together.     R.  1 1  Co.  42.  b. 

But  where  there  is  an  uncertainty,  as  to  the  offenders,  thev  msy  be 
fined  generally  together ;  as,  a  fine  may  be  imposed  upon  me  whole 
town,  hundred,  or  county,  &c.  %  as>  for  the  escape  of  a  orarderer. 
1 1  Co.  43.  b. 

(N5.)  Must  be  reaaooable. 

So,  a  fine  ought  to  be  reasonable.     4  Inst.  261. 
By  the  st.  1  W.  Sc  M.  2.  sess.  2.  excessive  fines  ought  not  to  be  in* 
posed. 

And  therefore,  if  a  fine  in  a  court  leet  be  unreasonable,  it  msy  be 
avoided  by  plea,  and  judgment  of  the  court;  for  the  judges  are  to  de- 
termine the  reasonablenesS^oftbe  fine.     R.  11  Co,  44. 

So,  if  a  fine  be  excessive,  or  without  cause^  it  shall  be  discbsiged 
upon  a  certiorari  to  remove  it  to  B.  R.     1  Vent.  ^S6. 

So,  upon  a  distress  for  such  a  fine,  tre^ass  lies.     R.  2  Jon.  229. 
•    So,  upon  a  certiorari,  &c.  the  cause  of  the  fine,  the  words,  or  con- 
tempt for  which  it  was  imposed,  ought  to  be  shown  in  particular.    B« 
1  Vent.  SS6. 

If  6/.  be  assessed  for  a  fine  for  not  presenting  a  cfr/tim  letay  it  wHlbe 
excessive.     Semb.  1 1  Co.  44. 

But  a  fine  of  409.  for  a  contempt  in  coiut  b  not  excessive.  Ray.  68. 

Nor,  Si.  for  refusing  to  be  constable.     8  Co.  38. 

Kor,  40A  for  refusinjg  to  iippannel  a  jury.    Kit.  41 .  b. 

How  a  fine  shall  be  collected  and  answered  to  the  king,  vide  in  Fp^ 
rogative,  (D  51,  &c.} 

(O)  amerciament. 

(O  1.)  When  it  may  be  imposed.    In  a  leet 

So^  for  an  oflence  in  the  leet,  not  dime  m  the  presence  of  the  stemtl 
or  in  contempt  of  thecourt,  a  man  may  be  amenoed^ 

[When  an  offence  is  presented  by  the  juiy,  the  punishment  is  bf 
amerciament,  not  fine,  Uiou^  it  be  a  contempt.  Andr.  47*  Vide 
1  Wils.  248.  et  seg.} 

AS}  for  not  doing  suit.     Cro.  £1.  241 .    Mo.  89.     Eat.  45-  «• 

Or,  not  paying  cerium  let(B.     1 3  H.  4. 0. 

For  a  nuisfince  done.     Kit.  43.  a. 

But  there  shall  not  be  an  amerciament  in  the  leet  for  a  tresfvssscloo^ 
to  the  lord  himself;  for  he  shall  not  be  judge  in  .his  owq  csose*  1  ^'' 
21  !•  1.25.     12H.  4.8.b.     6  T.  R.  511. 
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Nor,  for  Aon-payment  of  a  Tent  to  hiiii,  for  which  he  may  distrain. 

1  Eol.  211.1. 10. 

Nor,  for  a  neglect  in  keeping  a  tumbrel,  or  stocks;  for  the  lord  of 
the  leet  ought  to  do  it.     R.  Mo.  573.     Cro.  El.  698. 

Nor,  for  leading  his  gates  open  to  the  nuisance  of  Ae  inhabitsnts ;  for 
it  does  not  appear  to.theleet.     R.  Mo.  356. 

Nor,  for  digging  coney-burrows  in  the  lord's  waste.    R.  Ray.  160. 

Nor,  for  encroaching  upon  &e  waste,  and  building  a  cottage  there. 
R.  I  Sand.  135. 

Nor,  for  any  private  nuisance,  or  thing,  to  the  damage  of  the  lord  or 
anyoth^.     1  Sand.  135. 

(O  i.)  How  affeered. 

An  am^riament  ought  to  be  imposed  with  merc^ ;  and  therefore  it 
is  called  misericardia.    Ck).  L.  1S6.  b.    8  Co.  4L    F.  N.  B.  75.  £.  H. 

By  the  st.  M.  Ch.  9  H.  3. 14.  ntdbis  liber  homo  amercieturnisi  $ecun» 
dum  modum  delicti^  salvo  conienementOf  mercator  sahd  merchandhsa^ 
vtUanus  tatvo  wainagioj  ecclesiastica  persona  secundum  laicum  tene*- 
mentumj  8^c. 

And  therefore  shall  be  proportioned  according  to  the  offence,  to  the 
lord,  and  not  the  damage  to  the  tenant.  F.  N.  B.  75.  £. 

lie  arms  of  a  soldier  are  his  contenemenc,  and  the  books  of  a  scfao* 
lar,  &c.    2  Inst.  28. 

But  the  amerciament  of  a  duke  shall  be  10/.,  of  an  earl  or  bishop  5/; 
Ibid. 

And  if  he  be  amerced  as  a  baron,  when  he  does  not  hold  by  barony^^ 
it  may  be  pleaded  in  discharge.     Mad.  367> 

By  the  st  M.  Ch«  14.  miserfcordia  non  ponaiur^  nisi  per  Sacramento: 
proborum  Jj^  tegalium  homimtm  de  vicineto*  ^ 

And  therefore,  when  it  is  fixed  by  the  court,  it  most  be  aflfeered  and 
moderated  by  others.  F.  N.  B.  75.  G.  R.  1  RoL  542.  i.  20.  Hob. 
129.     R.  8  W.  206. 

In  a  court-baron,  by  die  tenants  of  the  same  court  upon  oath.  F.N.Br 
76.  D. 

If  it  be  assessed  witl^ut  affeerment,  the  party  shall  have  a  writ  upoir 
M.  Ch.  14.  and  there6n  an  alias,  pluries,  and  attacbnent.    Ibid. 

Or,  if  it  be  outra^us,  a  writ '  de  moderata  msericordia.  F.  N.  B. 
75.     A.  Noy,  20. 

And  it  ou^t  to  be  assessed  at  a  sum  certain.     R.  1  RoU  542.  It  2(>« 

Or,  reduc^  to  a  certainty  by  affeerment.    3  Mod.  188. 

And  assessed  upon  each  severally.     F.  N.  B.  75.  G. 

[A  general  amerciament  is  "good,-  if  it  is  afterwards  reduced  to  a  oer*' 
tainty  oy  aflfeerment.     Andr.  47.] 

Or,  by  custom,  it  may  be  a  sum  certain,  without  aflfeenneat.  Sembr 

2  Mod.  Ca.  299.  .        .  ^ 
But  an  aileerment  by  the  steward  is  void.     8  Co.  41. 
Or,  by  four  of  the  jury.     D.  Cro.  Car.  275. 

Or,  by  the  whole  jury ;  for  it  ought  to  be  afieered  by  officers  chosen 
by  the  steward,  and  sworn  fer  that  purpose.  8  Lev.  M6.  Bat  now  it 
may  be  a£Bwred  by  the  jury.    Semb.  Sho.  62« 

3  14  [Amev- 
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'  [Amerciament  of  a  freeholder  must  be  a£feered  by  freehcdders  ofik 
manor.     2  Wils.  20.] 

Yet,  if  the  jury  assess  the  amerciament,  it  is  sufficieDt^  withootolhcr 
afieerment.    8  Co.  40.  b.     Semb.  cont  Jon.  301  • 

If  an  issue  be,  whether  A.  and  B.  were  afieerors,  it  shall  be  tried  bt 
the  record,  not  by  the  country.     Cro.  £1.  860. 

By  the  equity  of  the  st.  W.  1.  3.Ed,  1. 18.  the  derk  of  the  wamnt« 
estreats  the  amerciaments  in  C.  B.  and  delivers  them  to  tbederlot 
assise  to  be  aiFeered  by  the  coroners,  and  they  are  afterwards  le^ieli- 
vered  to  the  clerk  of  the  warrants^  who  with  the  justices  of  C.  B.  ddi- 
Ters  the  roll  to  the  exchequer. 

So,  the  amerciament  in  B.  R.  or  before  justices  of  assise.  F.  N.  R 
76. 

If  the  plaintiff  be  nonsuited,  when  a  verdict  is  ready  to  be  deliwed, 
the  amereiatoent  shall  be  assessed  by  the  jury.  R.  8  Co.  39.b. 
'  An  amerciament  upon  a  sherifi^  gaoler,  or  other  minister  of  jnstioe^ 
shall  be  assessed  by  the  justices  of  the  court,  and  the  entry  shall  ix^ 
ideo  in  misericordid  et  n^eratur  per  Just.,  for  it  is  out  ofM.  Ckorthe 
St.  W.  1.  18.     8  Co.  40. 

(O  3.)  When  upon- a  town,  county,  &c 

So,  a  town^  hundred,  or  county,  may  be  amerced  for  murder  or  man- 
slaughter committed  there.     Mad.  374.  377- 

So,  for  other  misdemeanors.     Mad.  378. 

As,  for  not  making  hue  and  cry.     Mad.  386. 

Permitting  the  escape  of  a  felon.  Mad.  387*  Adm.  1  Leo.  lOl 
S  Leo.  207. 

Concealment  of  homicide.     Mad.  389. 

But  if  a  felony  be  done  in  the  night-time,  and  the  fdon  .escape^  i 
town  in  the  county  shall  not  be  amerced  for  it.     (Vide  1  Leo.  lOt 

3  Leo.  207.)  ... 

So,  if  a  felon  give  a  mortal  wound  in  the  day-time  of  which  tbepaily 
dies  in  the  night;  for  till  death  it  is  no  felony.    Semb.  3  Leo. 207. 

But  the  king's  demesnes  were  discharged  of  so  much  of  theameictt- 
mentas  was  charged  upon  them.    Mad.  374. 

So,  lands,  in  the  possession  of  the  queen.    Ibid. 

So,  the  barons  of  the  exchequer^  for  themselves  and  their  teointt' 
Mad.  875. 

And  ecclesiastical  persons,  for  an  ecclesiastical  fee.    Ibid* 
•So,  the  lands  of  him  who  has  the  king's  grant  ^or  his  discharge' 
Mad.  374. 

So,  an  amerdament  must  be  reasonable,  otherwise  the  lord  umM 
have  an  action  for  it.    Semb.  Carth.  184. 

(O  40  In  actions. — ^When  a  plaintiff  or  demandant^  defen- 
dant or  tenant,  &c.  shall  not  b^  amerced.    * 

In  all  actions  real  or  personal,  if  the  writ  abates  by  the  act  p^ ^ 
and  not.  by  the  de&ult  of  the  par^^  the  demandant^  orpIsiot^>fT 
not  be  amerced ;  as^  if  it  abate  by  the  death  of  the  demandant  cft^' 
Jiff.    Co.  L.  127.  . 
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So,  where  several  join  in  a  suit,  wbich  fiuls  for  the  de&ult  of  one 
only,  the  others  who  were  not  in  default  shall  not  be  amerced ;  as,  if 
one  plaintiff  be  nonsuited,  (in  a  case  where  the  nonsuit  of  one  will  be  the 
nonsuit  of  both,)  he  who  appears  shall  not  be  amerced.  8  Co.  61.  a. 
1  Rol.  2iS.  1.49. 

So,  injudicial  process,  if  the  writ  abates,  or  the  plaintiff  be  nonsuited, 
or  barred,  the  plaintiff  shall  not  be  amerced ;  because  the  suit  is  found- 
ed upon  a  record.     8  Co.  61.  a.     1  Rol.  214. 1.  4.  16. 

As,  in  a  quid  Juris  clamat. 

In  a  scire  facias^  &c.     11  H.  4.  7*  a. 

So,  if  the  plaintiff  discontinue  he  shall  not  be  amerced ;  for  it  is  the 
act  of  the  court.     8  Co.  61.  a.     1  Rol.  225.  L  1. 

Nor,  if  the  court  be  ousted  of  jurisdiction.     8  Co.  61.  b. 

So,  if  the  plaintiff  recover  upon  all  the  causes  of  action  contained  in 
the  declaration,  he  shall  not  be  amerced,  though  he  recover  less  than 
was  demanded ,  as,  ifthe  plaintiff  declare  ad  dampnum  40/.  and  reco« 
ver  only  20/.     Cro.  £1.  257. 

If  there  be  trover  for  500  load  of  goods,  &c.  and  he  recovers  but  for 
100  load. 

So,  in  an  action  against  several,  if  he  recover  against  each  for  part. 
R.  1  Rol.  21 7.1.  45. 

Or,  against  husband  and  wife,  ifthe  husband  be  acquitted;  for  he 
must  be  joined  for  conformity.     8  Co.  61.  a.     1  Rol.  217.  1.  40. 

So,  in  an  action  for  words,  if  it  be  found  for  the  plaintiff  as  to  all  the 
material  words,  though  it  be  against  him  for  words  not  material.  R. 
1  Rol.  217. 1.  12.     Qu.  Dy.  75.  a. 

In  wast  for  cutting  down  twenty  trees,  if  rt  be  found  for  the  plaintiff 
onlv  for  two.  .  Per  Berkley;  but  the  other  J.  dub.  Cro.  Car.  453. 

In  ejectment  for  a  manor,  and  it  be  found  for  the  plaintiff  for  the 
manor,  but  not  as  to  the  services.   .  R.  I  Sid.  232. 

So,  if  the  plaintiff  join  issue  to  part,  and  demur  to  the  other  part, 
and  the  demurrer.be  adjudged  for  him,whereupon  he  enters  ti  nolle prO' 
sequi  as  to  the  issue.     R.  ]  Rol.  217*  1.  5.     R.  2  Mod.  Ca.  198. 

So,  if  the  defendant,  or  tenant  in  all  actions  real  or  personal,  which 
do  not  charge  force  or  deceit,  comes  at  the  first  day,  and  renders  the 
thins;  demanded,  he  shall  not  be  amerced.  R.  5  Co.  49.  b.  8  Co. 
61.  b.     1  Rol.  212. 1.  20.  27.  51.    , 

Soi,  if  he  comes  at  the  first  day,  and  makes  defence  bv  attorney^ 
and  pleads  non  sum  informaius;  for  that  is  the  same  as  to- the  plaintiff, 
as  if  he  had  confessed  the  action.     R.  1  Rol.  213. 1.  1.  17. 

So,  the  king;  or  queen,  shall  never  be  amerced.     8  Co.  61.  b. 

Nor,  an  inmnt  generally ;  for  the  entry  shall  be,  sed  nihil  de  miseri-- 
cordia  quia  infans.  Dy.  338.  b.  Adm.  Cro.  Car.  410.  R.  1  RoL 
214. 1.  50. 

And  if  an  amerciament  be  entered  against  an  infant,  he  shall  be  par* 
doned  of  course,  and  the  entry  shall  be,  ideo  in  tnisericordiOf  sed 
par donatur  quia  infans.     8  Co.  61.  b.     1  Rol.  214.  1.  41.     . 

Though  the  intant  bea  defendant  with  others  in  ejectment,  trespass, 
&c.     R.  2  Cro.  274. 
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(05.)  When  a  plaintiff  or  demandant  shall  be  ameroecL 

But  in  all  a^^uons  real  or  personal,  if  there  be  a  default  in  tfaepihuDt^ 
or  demandant^  he  shaU  be  fined^  or  amerced. 

And  therefore,  in  all  writs  of  entry,  prempe  quod  reddatf  permitiatf 
or  Jaciai,  if  the  writ  abates  for  matter  of  form,  or  the  demandant  be 
nonsuited  or  barred,  he  shall  be  amerced.    8  Co.  60.  b. 

So,  in  all  personal  actions,  which  charge  with  force  and  deceit, 
and  which  do  not,  if  the  writ  abates  for  matter  or  form^  or  the 
plaintiff  be  nonsuited  or  barred,  he  shall  be  wmercedprojkho  damarem 
8  Co.  61.  a. 

So,  if  he  enter  a  retraxit,  he  shall  only  be  amerced,  though  he  be  in 
contempt  of  the  couft.     8  Co.  60.  a. 

So,  in  all  actions  real  or  personal,  if  the  demandant  or  phdndflTbe 
barred  for  part  of  his  demand,  though  he  recovers  for  odier  part,  be 
dhall  be  amerced.  Dy.  89.  a.  8  Co.  61.  a*  R.  Mo.  692.  R.  Gro. 
la.  699.     Vide  ante,  (O  4.) 

Or;  if  there  be  several  tenants  or  defendants,  and  he  be  barred  as  to 
one,  or  as  to  part  against  one,  though  he  recovers  against  the  others. 
R.  1  Rol.  216.  1. 10.     2  Cro.  630. 

As,  in  covenant  for  several  covenants  broken,  if  he  recover  opon 
one,  and  be  barred  as  to  the  residue.     R.  1  RoL  216. 1.  85. 

In  assumpsit  upon  several  promises,  and  he  recover  only  upon  one. 

Or  assumpsit  for  several  things,  if  he  recover  only  for  one,  and  be 
barred  for  the  other,  though  the  assumpsit  was  entire.  1  Rbl.  216.  L40« 

In  wast  iH  domibus  etgardiniSf  if  he  recover  only  for  wast  in  damitus^ 
Cro.  Car.  ^53.     1  Rol.  217*  1. 17. 

(O  6.)  When  a  tenant,  or  defendatit. 

So,  in  all  actions  real  or  personal^  if  the  plaintiff  recover,  the  tenant 
or  defendant  shall  be  ameit^,  or  fined ;  unless  where  he  comes  tbe 
first  day  in  actions  which  do  not  charge  force  or  deceit. 

In  all  writs  of  precipe,  8  Co.  60.  b.,  he  shall  only  be  amerced. 

So,  in  an  assise  for  rent,  where  the  disseisin  was  only  by  deniaL 
1  Rol.  22S.  1.  25. 

In  an  attaint,  where  the  defendant  was  only  tenant  by  receipt 
8  Co.  60.  a. 

So^  in  all  personal  actions,  which  do  not  charge  with  force  or  deoeh, 
the  defendant*  shall  only  be  amerced;  as,  in  account.  8  Co.  61. a. 
R.  Cro.  El.  107. 

In  assumpsit.     1  Rol.  228. 1. 1. 

In  an  action  upon  the  case.     1  Rol.  2i2. 1. 40. 

Though  it  be  upon  the  custom  of  the  realm ;  as,  against  a  carrier^ 
hosder,  ^c.     R.  2  Cro.  224.  - 

Though  it  be  an  action  upon  the  case  for  a  deceit.    8  Co.  59.  h^ 

In  trover.     R.  Sav.  87. 

In  an  action  upon  a  statute  for  non-feasance;  as,  upon  the  si.  of  Wintl 
er  the  st.  2  Ed.  6.  for  not  setting  outtithes.    Vide  post^  (O  8.) 

So,  in  an  action  for  scandaUm  magnatum.    Semb.  1  Lev.  148. 

So,  the  defendant  shall  be  only  amerced^  if  he  deny  the  deed  of 
another ;  or  if,  reUdd  verificatione^  he  confess  the  action  after  denial  of 
his  own  deed.   Vide  post^  (O  8.) 

(O  7.)  When 
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(O  7.)  When  there  shall  be  a  capiatun — Against  the 

plaintiff. 

In  aa  appeal  for  felony  or  mayhem,  if  the  writ  abates  by  the  de&alt 
of'tbeplaintifi^  or  he  be  nonsuited  or  barred,  the  plaintiff  sball  beflnedi 
and  the  entry  of  the  judgment  shall  be  by  capiatur.     8  Co.  60.  a. 

SO)  in  an  attaint.     Ibid. 

So>  in  a  recaption ;  unless  it  be  brought  in  a  county-court,  which 
not  being  a  court  of  record,  there  can  be  no  fine.     8  Co.  60.  b. 

So,  where  the  plaintiff  appears  to  be  vexatious ;  as,  if  he  sue  in  C.B. 
and  also  in  London,'  or  oUier  court,  for  the  same  cause.    8  Co.  60.  a. 

So,  in  trespass,  if  the  Terdict  be  against  the  plaintiff.  1  Rol.  225. 
I  20. 

(O  8.)  Against  the  defendant. 

So,  in  all  actions  vi  et  armiSi  or  which  charge  the  defendant  witli 
force  or  deceit,  if  there  be  judgtiient  against  him,  he  shall  be  fined* 
Dy.  89.  a.     8  Co.  59.  b. 

As,  in  trespass  for  an  assault  and  battery,  &c.  Cro.  El.  84.  1  RoK 
222.  1.  26. 

In  rescous,  though  it  be  in  the  nature  of  an  action  upon  the  case# 
1  Rol.  222.  I.  30.     Hob.  180. 
.  In  assise,  if  the  disseisin  be  found  to  have  been  by  force.  8  Co.  59.  b.. 

In  a  writ  of  deceit  upon  a  recovery  by  default  in  a  real  action^  if  non- 
summons  be  found.     Ibid. 

In  an  attaint,  if  the  defendant  was  a  party  to  the  first  record.  8  Co. 
60.  a. 

80,  in  all  causes,  where  the  defendant  is  fined,  the  judgment  ought 
to  be,  quod  capiattar :  as,  in  an  indictment,  &c.  R.  1  Rol.  225.  L  25*. 
Cro.  C^r.  840.     Jon.  407- 

Or,  if  he  be  present,  he  shall  be  committed,  and  then  no  capiatur  is 
necessary ;  and  if  the  ideo  in  misericordia  be  also  entered,  it  is  suf- 
plnsage.    R.  Cro.  Car.  S40. 

So,  if  the  defendant  deny  his  own  deed,  and  it  be  found  against  him^. 
he  shall  be  fined.  Dy .  67*  b.  8  Co.  60.  a.  t>y.  245.  b.  1  Rol.  2 19. 
h  46. 224. 1.  15.     SS  H.  6.  54.  b.     2  Sand.  192. 

Or,  if  he  plead  a  false  deed  made  to  himself.  8  Co.  60.  a.  1  Rol.. 
219. 1. 45.  224. 1.  17.     2  Cro.  225. 

Otherwise^  if  he  plead  a  false  deed  to  another,  or  deny  the  deed  of' 
another.     8  Co.  60.  a.     1  Rol.  224. 1.  87. 

Or,  deny  hia  own  deed,  or  plead  a  false  deed  to  himself,  if,  relictd 
verificatione,  he  confesses  the  action.  R.  38  H.  6.  54.  b-  D.  cont* 
Dy.  67-  8  Co.  60.  a.  Per  two  J.  ace.  Gawdy  cont.  2  Cro.  64. 
R.  ace.  1  Rol.  224. 1.  42.  2  Cro.  420.  Dub.  per  Twisden ;  sed  Sand, 
aemb.  ace  2  Sand.  191.     Dub.  Ray.  195.  202. 

So,  in  replevin,  if  the  defendant  claims  property,  and  it  is  found 
against  him  in  a  proprietate probanda.     8  Co.  60.  a. 

So^  in  all  actions  where  the  defendant  is  charged  for  a  coii(t^mpt 
against  the  kiqg's  writ :  a%  in  a  guare  incumbram^  quart  nan  admisU^ 
prohibition,  &c.    Ibid.  '  ' 

So,. 
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Sof  in  all  8Cti<»is  upon  statutes^  where  the  defendant  is  not  Mied  <br 
a  duty :  as,  in  ravishment  of  ward.    8  Co.  60.  b.     2  Cro.  631. 

In  debt  upon  the  st.  of  Marlb.  52  H.  S.  1.^  or  the  st.  1  &2  Fh.b M. 
IS.,  for  carrying  a  distress  out  of  the  county.  R.  1  Rol.  822.  L41U 
Qu,  Dy.  177.  b. 

In  debt  upon  the  st.  against  usury.     R.  1  Rol.  223. 1. 5. 

Otherwise,  in  an  action  upon  a  statute  for  non-feasance;  is,  upon 
the  St.  of  Wint.  against  the  hundred.     R.  2  Cro:  348. 

Or,  in  debt  upon  the  st.  2  (or  2  8c  3)  Ed.  6.  13.  for  not  setting  oat 
his  tythes.     1  Rol.  223. 1. 10.     R.  Sho.  81. 

So  now,  by  the  st  5  &  6  W.  8c  M.  12.  in  trespass^  ejectmeot,  tssault, 
or  fiJse  imprisonment,  no  fine  or  capiatur  projne  shall  be  chai]ged, 
but  the  plainti£Pin  satisfaction  of  it  shall  pay  6«.  8^.  on  thejo^nent, 
which  shall  be  allowed  him  in  costs. 

And  therefore,  if  a  capiatur  be  now  awarded  in  such  a  case^  it  vi'I 
be  error.     R.  5  Mod.  285. 

And  since  the  statute  no  fine  or  capiatur  is  entered  in  B.  B.  1  Sal. 
54. 

In  C.  B.  the  entry  is  nihil  de  Jine  quia  remittitur  per  staMm. 
Ibid. 

(O  9.)  When  several  amerciaments  are  allowed. 

The  plaintiff  may  be  amerced  several  times.  1  Rol.  218. 1. 10. 13 
8  Co.  61.  a. 

But  the  defendant  shall  be  amerced  only  once  8  Co.  61.  a*  B. 
5  Co.  5S.  b. 

Though  he  plead  several  pleas.     5  Co«  SB.  b. 

Or^  confess  for  part,  and  plead  to  issue  to  the  other  part,  which  i5 
also  against  him.    Ibid. 

Yet,  if  the  defendant  pleads  several  pleas,  and  both  are  agaiaschiin, 
there  may  be  an  amerciament  against  him  upon  one,  and  a  capaiv 
upon  the  other.     R.  1  Rol.  213. 1.  13. 

So,  in  an  accoun  t  upon  a  judgment  quod  computet^  the  defendant  shall 
be  amerced,  and  again  afl;erwardsy  if  he  be  found  in  arrear  upon  a  ^ 
judgment  against  him.    1  Rol.  218.  L  10.  . 

So,  if  a  defendant  or  tenant  confess  a  judgment  for  part,  aiid  W^ 
to  another  part,  upon  which  judgment  is  afterwards  a^uost  him,  there 
mav  be  a  several  amerciament  upon  each  judgment.    R.  1  Sal.  255. 

For  both  the  judgments  are  final  and  independent.  1  Sal-  '^' 
5  Mod.  65.  67.     Skin.  593. 

So,  if  there  are  several  de&ults  by  the  same  defendant,  there  majw 
several  amerciaments  against  hinu     2  Leo.  4.  185.  , 

So,  if  there  are  several  defendants  who  plead  severallvi  thqr  suj  i^ 
severally  amerced.     5  Co.  58.  b. 

(O  10.)  Remedy  for  an  amerciament — By  distress.— When 

and  how  it  shall  be  affeered. 

'  If  an  amerciament  in  a  leet  be  afieered,  the  lord  may  distndn  for  ^^^^ 
common  rujht,  without  prescription.  R.  2  Cro.  382.  6  Oi*  «'• 
Kit.  43.    Vidt  ante,  (O  2.)— Vide  Distress^  (A  1 .  S.-B  3.)       ^^ 
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A  distress  for  an  amerciament  may  be  in  any  place  within  the  pre« 
cinct  of  the  manor.     Semb.  Noy>  20. 

So,  it  may  be  upon  any  gooJs  of  the  offender.  (Vide  Noy^  20.) — 
Vide  Distress,  (B  S.) 

So,  if  an  amerciament  be  upon  a  vill,  the  distress  may  be  for  the 
whole,  upon  any  in, the  vill,  if  he  was  an  inhabitant  there  at  the  time  of 
the  amerciament.     R^Cro.  El.  698. 

But  a  distress  cannot  be  taken  for  an  amerciament  in  a  place  out  of 
the  jurisdiction. 

Nor  can  the  goods  of  a  stranger  be  taken,  though  they  be  upon  the 
land  of  the  offender.     Semb.  Nov,  20. 

So,  the  bailiff  cannot  distrain  for  it  ex  officio^  but  he  must  have  the 
stewi^'s  precept.  Per  Poph.  Gawdy  cont.  Cro.  £1.  6984.  Mo.  574. 
R.  S  Mod.  138. 

And  if  he  justifies  in  trespass,  he  must  shew  the  precept.  R.SMod. 
138. 

Otherwise,  in  replevin.    Adm.  3  Mod.  1 88. 

So^  if  the  defendant  justifies  by  distress  for  an  amerciament  upon 
a  villy  he  must  allege  that  no  one  else  .has  paid  it.  R.  Cro.  El.  698. 
Mo.  574. 

(Oil.)  By  debt. 

So,  debt  lies  for  an  amerciament  affeered.  R.  2  Cro.  382.  Adm. 
2  Cro.  582.     Kit  43.  b.     Vide  1  Wils.  248.  et  seg. 

[And  debt  on  amerciament  may  be  joined  with  debt  on  a  muiuaius. 
1  Wils.  252,  3.] 

[Amerciament  of  a  freeholder  must  be  proved  to  be  affeered  by  free- 
holders of  the  manor,  or  debt  will  not  lie  for  it.     2  Wils.  20.] 
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Vid«  Administration,  (C  S.  5,  &c.)  —  Chamcbrt,  (S  A  S,  &c.  — 
3  G  3,  &c 3  Y  1,  &c.)— Prohibition,  (G  17.) 


LEGATE. 

Vide  PoPBBT,  (A  2.) 


LEGATEE. 

Vide  Chancsrt,  (3  G.  8,  &c.  7.  -—3  Y  18,  Itt.) 


LEPROSY. 
(A)  !Lep(Q0g.  p.  862. 

(B)  po\»  tmrafneo-  p.  862. 

(A)  ttm^h 


9(H  LEPAOfinr. 

(A)  iLepiinstu 

llafeareflMay  flortidrieimiqr.    P.)L&2S4.G. 

(B)  iwtD  tcftraiiMi. 

If  a  man,  who  is  a  yisible  lq)er,w3I  mtrodehiiiiadf  intiiacliiiit^ 
Ae  company  of  his  neighhoarsy  to  their  iraiaancey  or  dfaaubsuce^swm 
shall  be  directed  to  the  mayor,  baili£^  &c.  of  the  town  tt>  enquire  whe- 
ther he  be  a  leper,  &c.  tunc  honettiari  mado^  quopoterU^  aammptka- 
tione  hominum  ammerts  &c.     F*  N.  B^  2M.  D. 

And  if  he  will  not  execute  the  writ,  they  shall  lurre  an  sfiss,  plorin, 
and  attadmient    F.  N.  B.  234.  F.' 

Bat  if  he  does  not  appear  to  bealq)erby  theYiaiblepirtRfictMBof 
his  fledi,  and  the  smdl  of  his  nlcers,  he  shau  not  be  iqmwrecl.  Semb. 
F-  N.  B.  2S4.  G. 

Or,  if  he  be  a  Tisible  leper,  or  if  he  keeps  bimseirwftlnn  bisloo«. 
F.  N.  B.  2S4.  G. 


LETT£RS. 

Iftm sf  actsmcr*    ^^de  AxTOBinnrx  (C  l,&c.  &  &a) 

iHMwi  pstcat    TfidePAnar. 

Kctttc  IS  a  peer.    Vide  Chancebt,  (D  8.) 

[The  St.  9  Amu  c.  10.  s.  40.,  imposing  ftpenaky  on  peisonf <fcu^ 
detaining  or  delaying  letters,  &c  only  eKtends  to  those  esoplogi^  If 
the  post  office.    5  T.  R.  101.] 


LEVARI  FACIAS. 

Vide  CfouHTY,  (C  10. 13.)— -Execution,  (C  3.)— PBoOGMb  (K*H 

Statute  Staple,  (D  3.) 


LEVEL. 

Vldie  Sbwsbs. 


LEVHTCAL  DEGlGEBa 

Vide  Baeoh  AUd  Fsmei  (B  i.) 


LEVYING  WAJU 

Vide  JusTi€B8|  (K  4.) 
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LEY. 

<A)  mtdt  latojS  ace  allotoeD  fn  dBngland.  p.  863. 

(B)  Cde  original  anD  grounB0  of  t^z  common  lato. 

p.864. 

(C)  (OQtait  ttsitmst  ace  pttemeO  ftp  t&e  la)o0  of  oEng- 

IanO«  p.864. 

(D)  j^rofejBfjSorti  of  tf»e  lato, 

(D  1 .)  Apprentices,  p.  865. 

(D  2.)  Ser|eants  of  th6  law. — How  created,  p.  865. 

(D  9.)  What  privileges  belong  to  them.  p.  806. 

(A)  (EQiiat  IatD0  are  allotoeD  in  (SrtglanD. 

Divers  laws  are  used  and  allowed  within  the  kingdom  of  England ; 
which  are  all  part  of  the  laws  of  the  realm.     Co.  L.  1 1.  b. 

The  law  of  the  realm  i%  scriptOy  ^l  non  scripia. 

As  to  the  law  in  writing,  or  statute  law,  and  the  laws  and  usages  of 
parliament  vide  Parliament,  (O  1,  &c. — H  1^  &c.) 
.    The  Uw,  not  in  writings  comprehends  the  common  law,  stricdy  so 
called,  and  the  particular  laws  iJlowed  in  peculiar  courts  in  peculiar 
cases. 

As  to  the  cigoon  and  civil  law  allowed  in  the  ecclesiastical  courts,  in 
the  admiralty,  and  the  court  of  chivalry,  vide  Admiralty. — Canons.—* 
Courts,  (El,  Ju;,) 

The  common  law,  strictly  so  called,  regulates  the  procee^fls  in  the 
qsual  courts  of  juirftice;  and  if  it  be  applied  to  criminal  cases  is  called 
the  crown  law.  De  qua  vide  Justices,  and  Justices  of  Peace. — Vide 
Action^  (D  1 .) 

If  it  be  applied  to  the  affiurs  of  the  king^  it  is  termed  the  prerc^tive 
law.    De  qua  vide  Prerogative. 

If  to  matters  within  the  forest,  &c.  it  is  termed  lexforestce.  Dequa 
vidcCYk$Dst. 

If  to  trade  or  commerce,  it  ia  called  lex  mercatoria.  De  qua  vide 
Merchant,  (D). 

If  to  customs  of  particular  places,  the  name  varies  according  to  the 
places^  as,  in  Ireland,  they  are  termed  the  laws  of  Ireland.  Of  which 
vide  Ireland. 

In  Scotland,  the  laws  of  Scotland.    Of  which  vide  Scotland. 

In  Jersey,  Guernsey,  Man,  &c.  the  laws  of  Jersey^  Guernsey^  or 
Man,&c.    VldeNavigalion,  (F2,  S»4,  5.) 

In  ^e  plantations,  the  laws  of  the  pl^intations.  Vide  Navmadon, 
to  1,  &c.) 

As  to  laws  in  Wales,  vide  Wales. . 

[The  courts  in  England  do  not  take  notice  of  foreign  revenue  laws. 
Dougl.  251.] 

[So^ 
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.  [So,  it  is  a  general  principle  that  the  penal  knvs  of  one  ocymitiy  cn^ 
not  be  taken  notice  of  in  another.  By  Buller^  J.  3  T.  R.  733.  Cowp. 
341.] 

(B)  cue  original  ano  gcounHis  of  tfie  common  \&% 

The  foundations  of  the  common  law  are,  1  •  the  law  of  nature  or 
reason ;  2.  the  divine  law ;  3.  general  customs ;  .4.  divers  priocipb, 
or  maxims;  5.  several  particular  customs.  D«  &  St.  dial.  1.  d.4. 
at  the  end. 

And  it  was  called  thecommon  law,  because  of  the  code  of  laws  col- 
lected by  Edward  the  Confessor  out  of  the  laws  befiire  iii«d  in  A& 
several  provinces  during  the  heptarchy,  wa^  commoa  to  die  vMe 
realm.     1  Ch.  R.  Arg.  60. 

[Common  law  rights  are  either  to  be  found  in  the  opinions  of  lawyers, 
delivered  as  axioms,  or  to  be  collected  from  the  universal  and  imiDe- 
morial  usage  throughout  the  country.  By  Lord  Kenyon,  Cb«J- 
3T.R.  261.] 

(C)  ou^at  tealmis  ace  goberneH  b^  tfte  latttt  of 

OBnglanD. 

The  common  law  is  the  inheritance  of  all  the  saljects  of  the 
realm. 

And  therefore,  in  the  plantations,  or  elsewhere,  where  colonies  o( 
English  are  settled,  they  are  to  be  governed  by  the  law  of  En^and. 
Ca.  Pari.  31.     Vide  Navigation,  (G  3.) 

If  the  king  makes  a  conquest  of  an  infidel  kingdom,  the  antient  lawt 
are  abrogated  ex  insiafUi,  and  it  ouffht  to  be  governed  by  such  laws  as 
the  king  appoints.     7  Co.  17.  b.  Calvin.    Ca.  Pari.  31. 

So,  n  the  laws  of  England  are  once  established  m  another  re^ 
which  the  kina  obtains  by  conquest,  they  cannot  aflterwards  beatocd* 
except  by  parliament.     7  Co.  17-  b.  Calvin. 

So,  if  a  foreign  territory)  not  inhabited,  be  obtained  by  the  crown  oi 
England,  all  laws  in  England  bind  there.     R.  Sal.  411. 

But  tf  a  conauest  be  made  of  a  christian  kingdom,  the  antioit  b*^ 
remain  there,  till  thej^are  altered.  7  Co.  17.  b.  Calvin.  R-  ^  ^' 
225. 

So»  if  a  christian  kingdom  descend  to  the  king,  the  antient  laws  ctfi- 

not  be  altered,  but  by  parliament     7  Co.  17.  b.  Calvin. 

So,  if  an  infidel  kingdom  be  gamed  by  conquest,  though  the  tt*^ 
there  are  abolished,  yet  the  laws  of  England  are  not  of  force  till  it  K 
so  declared.     R.  SaL  411.  . 

And  till  the  laws  of  England  are  declared  to  be  of  force  theiei  so^ 
infidel  kingdom,  gained  by  conquest,  shall  be  governed  by  their  >n^ 
laws,  which  are  not  contrary  to  the  law  of  God,  (for  those  do  ^^ 
to  be  absolutely  abolished  till  other  laws  are  introduced,)  or  by  tberam 
of  natural  equity.     Sal.  412. 


(D)  iprt' 
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(D)  pnttfH»iK0  of  tte  laDo- 

•  * 

(D  IS)  Apprentices. 

The  professors  of  the  law,  till  2  H.  3.  were  usually  of  the  clergy. 
Doag.  O.'J.  21.    or  rather  till  the  year  1164;9  temp.  H.  2.  when  by 
the  canon  in  sinodo  Turonensi  sub  Alex.  S.papd,  it  was  ordered,  quod 
post  votum  religionis  nuUus  ad  physicam  vel  leges  mundanas  legendcts  per*  * 
mittatur  exire.    Seld.  Diss,  ad  Fl.  519. 

By  the  st.  W.  1.  29.  si  ul  setjeant^  counter^  ou  auterface  ul  maner  de 
disceilj  ou  de  collusion  en  la  court  U  royy  ou  consent  defaire  la^  en  disceit 
de  la  court f  pur  engin,  le  courts  ou  la  partie,  et  de  ceo  soil  attaint^  lots 
puis  eitlaprisonment  dun  iin  tt  unjour^  et  ne  soit  oye  en  la  court  leroy 
ii  counter  pur  nuUuy,  Et  si  soit  auter  que  counter ^  per  mesme  le  manner 
eit  la  prison  dun  an  ei  dun  Jour  a  tout  le  meins.  Et  si  le  trespass  demande 
greinder  paine  soit  a  voluntele  ro^. 

And  t^  extends  to  a  serjeant,  and  also  to  an  apprentice  of  the  law. 
11  Ed.  4.     2  Inst.  214. 

An:d  if  an  apprentice  refuse  to  be  counsel  for  any,  when  assigned  by 
the  court,  he  may  be  excluded  from  the  bar.     1 1  Ed.  4.  3. 

[An  appeal  lies  from  the  inns  of  court,  in  matters  relative,  to  caHs  to 
the  bar,  to  the  twelve  judges  at  Serjeants'  Inn.     Dougl.  S53.] 

[A  bare  retainer  does  not  authorize  the  counsel  to  withdraw  the  re- 
cord at  nisipriusm     3  Taunt.  225.]  / 

[The  acts  of  the  senior  counsel,  at  the  trial,,  are  conclusive.  3  Taunt. 
531.3 

(D  2.)  Seijeaiits  of  the  law. — Haw  created. 

The  seijeants  of  the  law  are  commanded  by  the  king^s  writ  to  take  this 
state  and  degree ;  for  by  the  chief  justice  of  C  B.  by  the  assent  of  all 
the  justices,  the  names  of  the  most  worthy  in  the  study  of  the  law,  are 
presented  to  the  chancellor,  who  by  the  king's  writ  assigns  a  day  to  them 
to  take  statum  4*  gradum  servienfis  ad  legem  subpcena^  &c.    Fort^  c.  50. 

If  they  do  it  not  at  the  day  of  the  return  of  the  writ,  they  shall  be 
at  the  king^s  mercy.    2  Ilol.  167. 1. 10. 

And  ex  rigore,  they  cannot  take  it  afterwards.     2  Rol.  167*  J*  17- 

If  their  creation  be  void,  as  in  the  time  of  the  usurpation,  they  may 
be  required  de  novo  to  take  the  same  state  and  d^ree.     1  Sid.  3. 

If  the  writ  be  returnable  imrnediatif  whereupon  the  serjeant  appears 
before  the  chancellor  in  the  vacation',  dnd  }s  sworn,  it  is  not  legAl.  R. 
Cro.  Car.  2  Jon.  63. 

After  the  writs  to  the  serieants,  they  appear  before  the  justices  of  one 
of  the  benches,  and  make  their  counts,  &c.  and  being  robed  with  coifi, 
&c.  go  to  Westminster  attended  by  the  marshal,  waraen,  benchers,  and 
others  of  their  respective  societies,  and  their  make  counts,  &c.  de  novOf 
and  afterwards  return  to  Serjeants'  Inn,  and  make  a  feast  there.  Cro. 
Gar.  4.    Jon.  63. 

The  seijeants  have  precedence  according  to  their  antienty  in  admit- 
tance. 

If  a  man  created  a  serjeant  was  before  speiJcer  of  the  house  of  com- 
mons, he  shall  take  place  according  to  his  admittance,  and  shall  not 
have  precedence  of  the  other  seijeants.     R.  per  Poph.  and  the  greater 
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part  of  the  judges  and  barons ;  the  lord  keeper,  four  judges  aiul  udie 
privy  counsellors  cont.    2  Cro.  2. 

(D  3.)  MOiat  privileges  belong  tb'lhesi'jil  J    '      ] 

A  serjeaUt  of  the  law  has  privilege  for  hma^imnd  his  ctoU^  thit  tlic; 
shall  not  be  sued  but  in  the  courts  ofiWaRtgtiqftier^bfll^.^  /  \ 

And  therefore,  if  they  are  sued  in  tjie.  Jj^sl^i^sf^S^fai^iphilMtioo 
shall  go  out  of  C.  B.  to  surcease.     R.  Cro.  Ca^«  84. 

But  the  privil^e  does  not  extend  to  a  court  ia  nfPH>H)|||J(Mtlt  i^ 
therefore  he  may l)e  sued  in  9-  9*9  rffir  l^e^'^liwr^DiacfUie^ere.  B. 
S  Lev.  129.  '"      "'  '^  ^  ^pc,   ,  ^    ! 

[A  Serjeant  sued  in  B.  R.  may  plead  his  pnvij^e,  that  Htfoariitto 
be  sued  in  C.  B. ;  but  if  he  has  long  retired  frpm  the  hfVKiift^V^ 
be  allowed.     2  Wils.  232.]  ^  J^rnuiJ^i 

So,  the  privilege  does  not  extend  to  a  prohibition.  Dbbi)  Sd.65. 
.  So,  a  Serjeant  shall  have  privilege  to  sue  by  attachment  of  oriiilcge^ 
and  not  bv  writ. 

Though  he  sues  as  heir.     Per  Englefd.  Fitz.  cent.    Dy.  24.  l 

But  he  shall  be  sued  by  original  writ,  and  not  by  bill*  Seaib.llEd-4. 
?•  b. 

And  if  he  be  sued  by  bill,  he  may  plead  his  privilege.  llE(i.f 
8.  b. 

[A  Serjeant  cannot  prevent  the  venue  being  changed,  unleis  he  aies 
by  writ  of  privilege.     Barnes,  484.] 

So,  a  Serjeant  at  law  shall  serve  upon  a  jury,  for  necessi^,  iriieni 

Eeer  is  party  to  the  action,  and  there  is  no  other  knight  who  his  i  fiee 
old  in  the  county.     2  Mod.  182. 

If  he  does  not  serve  as  counsel  when  assigned  by  die  eoiu1»  he  o>J 
be  excluded  from  the  bar.     1 1  Ed.  4.  3. 

Though  assigned  by  the  chief  justice  of  B.  R.     Ibid. 

But  a  Serjeant  may  be  discharged  by  the  king^a  writi  of  his  title  and 
degree*    Dudg.  140. 

Sp»  the  acceptance  of  the  office  of  a  judge,  commissioner  of  the  great 
seal,  &c.  discharges  him  from  the  office  of  king's  serjeant  R.S1/T* 
351. 

But  the  office  of  a  judge,  or  baron,  does  not  discharge  hia  fron^tbe 
decree  of  a  seijeant.   Ibid. 

Nor,  the  office  of  commissioner  of  the  great  seal.    R.  Ibi<l* 

Nor,  a  patent  to  be  a  peer  of  the  realm, 

9ct  of  lals*     Vide  CoNnmoN,  (L  1 3.) 

9u4etitE  of  bdo.     Vide  Imprisonment,  (H  4,  &c.) 

««cttegsftota0.     Vide  Pabliament,   (G  10,  &c.MRI^**^" 
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LIBEL. 
(A)  Itbeit  tVibftt  Ji)ftU  be. 

i-  f'-  ^  c  (A  1.)  In  defkmstkm  of  the  government,  p.  867. 

(A2.)- Of  a  magistrate,  p.  8^. 
.louK.  •.  jA'^3;)^0f  a  private  person,  p.  868. 

•       '  (6 1 .)  ^hit  shall  be.  p.  869. 
01  ...I  -  C5  2.)  What  OQt.  p.  870. 

'CO  iLHiefter. " 

a:;  /  -  <0;1.)  Who  is  not.  p.871. 
,^•^,•'1    .(€  2.)  If  done  in  a  course  of  justice,  p.871. 

(C  3.)  How  punished. — By  the  common  law.  p.  872. 
,     (C  4-0  By  statutes,  p.  875. 
•        (C  5.)  What  remedy  is  provided,  p*  875. 

(A)  Ltbel ;  tDbat  letbaU  be. 

A  libel  {libeUusfamosus)  is  a  contumely,  or  reproach,  published  to 
the  defamation  of  the  government,  of  a  magistrate,  or  of  a  private 
person. 

And  it  may  be. in  writing.     5  Co.  125.b.     Vide  infra. 

[But  it  is  not  a  breach  of  the  peace ;  and  therefore  a  member  of  par- 
liament writing  a  seditious  libel,  is  entitled  to  his  privilege  from  being 
arrested  for  the  same.     2  Wils.  159.] 

As,  if  a  man  publishes  a  rhyme,  epigram,  or  other  writing  made  to 
the  defamation  of  another,  &c.     5  Co.  125.  b. 

.    Writes  a  letter,  and  sends  it  to  another.     R.  12  Co.  35.    Vide  post, 
(Bl.) 

Or,  it  may  be  without  writing.     [Vide  Sal.  418.] 
>  -  As,  if  be  makes  a  picture  in  an  ignominious  manner,  or  any  ignomi- 
nious sign  to  the  reproach  of  another.    5  Co.  125.  b. 

If  he  makes  the  sign  of  a  gallows,  &c.  upon  the  door  of  any  one. 
Ibid. 

If  a  mayor  send  a  licence  to  keep  a  public  house,  to  a  peer.  Str.  422.] 

[The  jury  are  the  judges  of  what  is  or  is  not  a  libel.  32  G.  3.  c.  60.  j 

(A  1.)  In  defamation  of  the  government. 

'So;  if  tie  makes  the  king's  arms,  with  a  text  that  insinuates  calumny, 
in  a  diurch.     Sav.  49. 

If  be  writes,  preachers  run  to  the  queen,  as  though  they  were  to  be 
directed  by  her  to  tarry  for  reformation.     R.  Sal.  49. 

[If  A.  publish  an  advertisement  that  money  had  been  collected  at  a 
meeting  for  the  relief  of  tlie  widows,  &c  of  those  who,  prefisrring  death 
to  slaveiy,  were  for  that  reason  only  inhumanly  murdered  by  the  king's 
troops.    Cowp«  673.] 

3K2  (A  2.)  Of 
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(A  2.)  Of  a  magistrate. 

So,  a  libel  against  a  magistrate  tends  to  the  scandal  of  t&e  gofcnn 
ment.     5  Co.  125.  a. 

It  will  be  a  libeU  if  A.  delivers  a  writing' to  a  parson  to  be  pDbiisbed 
in  a  church,  which  says,  bewail  the  sodomy  and  wickedness  iq  thncitj 
which  go  unpunished  by  the  ma^strate,  though  it  does  not  ssy,  that 
the  magistrates  knew  it.     R.  1  Sid.  219. 

If  one  writes  to  a  privy  counsellor,  that  the  chief  justice,  &c.  will  do 
nothing  by  the  command  of  the  king.     3  Inst.  174. 

So,  a  libel  on  one  who  was  formerly  a  judge,  which  charges  him  with 
peijury,  &c.  in  his  office^  when  he  was  a  ju^ge.  R.  Cro.  Cii.  175. 
1  Sid.  271. 

So,  words  of  a  jusUce  of  peace,  which  afiect  him  in  his  office,  are 
indictable,  though  they  are  not  actionable :  as,  A.  is  a  buffle-headed 
fellow,  doth  not  miderstand  law,  and  hath  not  done  B.  justice.  R. 
3  Mod.  139.     Comb.  65.     Vide  post,  (C  1.) 

So,  though  he  might  have  an  action  for  the  same  words.  R«  Carth. 
15. 

So,  words  of  a  judge,  which  reflect  upon  him.  1  Sid.  271.  Cro. 
Car.  50*. 

[These  seem  not  to  be  libels.] 

(A  3.)  Of  a  private  person. 

So,  a  libel  against  a  private  person  deserves  severe  punishment;  br 
it  incites  the  whole  family  to  revenge,  and  by  consequence  te&di  to 
quarrels,  and  the  breach  of  the  peace.    5  Co.  125.  a.     R.  per  three  J. 

1  Sid.  270.     1  Lev.  139. 

As,  if  one  writes  to  a  woman  to  whom  B«  is  suitor^  that  B.  has  the 
pox,  and  is  not  worth  a  groat.     R.  1  Sid.  271. 

To  his  debtor,  that  if  he  had  honesty,  civility,  or  humanity,  he  wonld 
not  deal  so,  but  would  go  to  hell  and  be  damned  for  dbeating.  R.  Baj. 

201. 

[If  one  publish  an  advertisement  of  a  tradesman,  that  thoi^h  he  p^^ 
tends  so  and  so,  yet  all  gentlemen  should  be  cautious,  for  he  dares  not 
engage  with  any  artist  in  town ;  it  is  a  libel,  and  actionable.    Str. 

898.] 

[Any  thinff  that  tends  to  make  a  man  ridiculous,  or  to  binder  ineD 
from  associating  with  him,  is  a  libel;  as,  diat  he  stinks  of  hrifluloDey 
and  is  an  old  stinking,  old  nasty,  old  itchy,  old  toad.    2  Wik  403. 

2  B.  M.  980.] 

So,  it  will  be  a  libel^  though  wrote  in  French  or  other  foreign  lan- 
guage.    S  Inst.  174f. 

If  it  be  a  trandation  of  a  declaration  in  prohibition,  &c.  diitribttted 
with  intent  to  disparage.     2  Mod.  1 19. 

'    If  he  publiBhes  in  writing,  though  in  words  not  actionable.    F.;< 
121.  253. 

Though  it  be  true ;  for  it  tends  to  private  quarreb  and  refOp* 
R.  5  Co.  125.  b. 

Though  the  person  against  whom  be  of  ill  fame.    5  Co.  ISS^k 


PubUcatiott.  869 

^Though  the  nmgistrate  or  private  person^  upon  whom  the  libel  is 
made,  was  then  d^.     R.  5  Co.  125.  a.     [4  T.  R.  126.] 

Soy  making  a  libel,  is  punishable,  though  it  be  not  published.  R. 
5  Mod.  167. 

And  he  who  procures  another  to  make  a  libel,  will  be  a  contriver. 
B.  Mo«813.  >  . 

If  A,  dictates  to  B.  who  HTites  a  libel,  both  are  makers.  R.  5  Mod. 
167. 

So^  he  who  approves  it,  when  wrote.    Ibid* 

[An  action  will  lie  for  publishing  in  writing  any  thing  which  tends 
to  render  another  ridiculous.    2  Wils.  4fOS.] 

[An  expression  which,  when  verbal,  is  not  defamatory,  may  become 
so  when  reduced  to  writing.     4  Taunt.  355.] 

.   [If  the  meaning  is.  clear  to  the  jury,  misdatine  of  facts,  or  omission 
of  letters  in  words,  will  not  make  it  less>a  libel.     LofiL  778.] 

.  E^ven  admitting  that  it  is  not  actionable  to  republish  in  writing 
the  verbal  slander  of  another  as  such;  yet,  quaere,  whether  it  can  be 
justified  where  the  r^publisher  knew  Uiat  the  origipal  charge  was  un- 
founded, and  diat  the  author  of  it  was  convinced  that  he  had  been 
Boistaken^    2  East,  4f26.] 

[It  seems  that,  to  print  of  another  that  he  is  a  swindler,  is  action- 
able ;  at  all  events  it  is,  where  the  defendant  uses  it  in  a  criminal  sense. 
I  T.  R.  748.] 

[To  write  of  another  that  he  is  a  villain,  is  actionable.  1  B.  &  P. 
SSI.] 

[The  printer  of  a  libel,  who  sends  it  forth  to  the  world,  is  guilty  of  a 
publication.    4T.  R.  418.] 

[That  the  publisher  is  ignorant  of  the  contents,  goes  for  nothing. 
Lofft.  544.  It  may,  indeed,  on  circumstances,  be  a  mitigation,  but  it 
cannot  justify  the  action.     Lofil.  762,  76S.] 

(B)  publication. 

(B  1.)  What  shall  be 

A  libel  may  be  published  by  speaking,  singing,  or  delivery.  5  Co. 
125.  b. 

As,  If  a  libel  be  maliciously  repeated  in  the  presence  of  others.  5  Co. 
125.  b. 

As,  if  after  hearing  or  reading,  he  reads  it.     R.  9  Co.  59.  b. 

Or,  relates  the  elkct  of  it     12  Co.  SS.    Ma  818. 

Or,  speaks  it  by  way  of  question^  did  not  you  bear  that  A.  did  so, 
&c.?     R.  12  Co.  134. 

So,  if  a  libel  be  maliciously  sung  in  the  presence  of  others.  5  Co. 
125.  b. 

So^  if  he  sends  a  servant  for  a  paper,  who  mistakes,  and  tlien  he 
fetches  a  paper  which  is  read,  and  is  a  libel,  he  will  be  the  publisbetr. 
Semb.  5  Mod.  167. 

So,  if  a  libel^  or  a  copy  be  delivered  to  another  .5  Co.  125.  b.  Mo. 
818. 

Or^  the  copy  of  a  letter  written  by  himself  to  the  scandal  of  another, 
be  dispersed.    R;12Co.  S5.  f       ,     • 

So,  if  any  4etier  that<x)nta]ns  a  libel  is  sent  sealed  to  another-  12Co.95. 

3K^  Or, 
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Orjftebt  to  thepaiiy  biniftdf  if;aifiatwliam  hUoM^  H;  iSCo. 
R.Hob.  62.  215.  Popb.  139.    [QoBere,  onlj  m^fflEtM^  Co  AecHeflT 
ari   indictment,  aod   insufficient  to  support   an  actko.       Vide  tlie 

Cases.] 

If  he  lends  the  libel  to  another  to  be  eopied.     iU  Mo.  81d« 
'  So,  he  iBho  procures  the  publishing}  as  nwil  imhe 
15  a  publisher.     Ibid.  *  «  -  . 

'  As,  if  tlie  servant  of  A.  who  has  a  shop  fbrliie  aaleifi^ 
a  libel  in  the  shop  for  the  ben^t  of  A.,  thon^  A*  wit  oaa.'pan^  to 
the  contents,  or  sale.    R.  F.  g.  47. 

So,  if  a  roan  writes  a  copy  of  a  li^l,  it  will  be  evidence  of  a  piMi- 
cation.     Sal.  418. 

Or^  if  he  has  in  his  custody  a  libel  publicly  known.     Ibid. 

But  the  having  a  copy  of  a  libel  not  published  in  his  custody,  is  not 
eyidence  of  a  puolication.    Ibid. 

[Proof  that  the  defendant  gare  a  bond  to  the  stamp-office  fat*  the 
duties  on  the  advertisements  in  a  newspaper,  and  bad  occaaioiiaH^  ap- 
'|)lied  at  the  stamp-office  respecting  the  dudes,  is  evidenoe  that  Ik  is  die 
publisher.    4T.  R.  126.] 

[The  publication  must  be  stated  in  the  declaration ;  b«t  H  may  be 
collected  from  the  whole  of  it,  and  requires  notedmical  form  of  woids. 
2  Bl.  10S7.] 

[Upon  an  inforoiation  for  printing  and  publishing  a  sediticMS  Kbet, 
the  jury  found  the  defendant  guilty  of  printing  and  poblisbing  cnfy; 
for  which  reason  a  venire  de  novo  was  awarded.  5  Burr.  2661.] 
'  [A  publieation  reflecting  on  the  memory  of  one  deceased,  not 
from  a  fair  and  honest  motive  of  exciting  detestation  for  ins  vioes^ 
but  wantonly  to  vilify  his  memory,  and  thereby  stir  op  his  rela- 
tives to  a  breach  of  the  peace,  is  a  libel.  But  an  indictment  agakisl  the 
publisher  must  aver,  that  he  published  it  with  that  int^iticm.  4  T.  R. 
126.] 

[A  libel  on  king  WiUiam  and  queen  Mary,  espeaBOy  as  iaslni- 
mental  of  the  revolution,  is  punishable  now.    Lofit  178.] 

[Evidence  by  a  party  indicted  for  a  libel,  tbat  others  IumI  prsviouslj 
published  it  with  impunity,  is  inadmissible.     5  T.  R;  436.] 

[A  member  of  partiament  cannot  publish  a  libellous  speech  nadebj 
him  in  parliament,  though  for  the  purpose  of  oorrecdog  auMB^atattnient 
dflt.     IM.  &S.  273.] 

[Judicial  proceedings  cannot  be  published,  where  die  t>ohfin'^D 
would  be  likely  to  prpduce  consequences  pernicious  to  the  morals  of  the 
^^ommunity.     1  M.  &  S.  281.] 

*    '  (B2.)  What  not. 

But  if  a  man  finds  a  libel  and  bums  it,  or  delivers  it  to  a  ^nag^strate 
when  it  concerns  a  private  person,  it  will  not  be  a  publicatam.    R. 

&S  if  it  concerns  a  magistrate,  he  ought  to  deliver  it  to  llfe^  magis- 
trate, to  have  inquiry  made  for  the  author.    Ibid.  '"^"' 
f.  fAnd  if  he  did  not,  he  might  have  been  punished  ia  the  star-dhlmber. 

*  But  though  he  does  not,  but  keeps  it  to  huiisdf  Withottt!  atiy  puUi- 

•  cation,  he  is  not  now  punishable  for  the  libel.    Per  Cur.  1  Vent.  51. 

14  So, 
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^5  it 'Will  not  be  a  publication  of  ^  libel,  if  he  takes  a  copy  of  it,  if 
ke  jierer^ublidies  the  copy,    Semb.  cont.  Sal.  418. 
-'  Hlf  ke  Yeads,  or  hears  a  lib^l  read,  not  knowing  that  it  was  a  ItbeK 
R.  9Co.  59.b.     Mo.  813. 

Though  he  latighirupon  l^^ing  it.     9  Co.  59.    Mo.  813. 
t  */Ebdi^ic'lw  takes  a  copy,  or  reads  it  by  command  of  his  father,  of 
master.     R.  Mo.  813. 

!'>8o^ar  MA  delivers -by  mistime  a  paper  out  of  his  study,  it  is  not  a 
'  "     '       tbeu^  tt^bea  libel.     R.  5  Mod.  167- 

(C)  Hibeller. 


n^i'  fx 


on  Hi  .    *'..» 


(Cfl.)  Whoisnot. 

But  a  man  is  not  punishable  for  a.libeljf  he  do^s  not  contrive  it,  nor 
i^jrocdre  the  composition  or  contrivance  of  it.  R.  9  Co.  59.  b.  Lamb. 
*..  Of,  dees  not  publish  it,  knowing  that  it  was  a  libel.  9  Co.  59.  b« 
.»  [But  it  is  not  competent  for  a  defendant  to  prove  that  a  paper,  si- 
milar to  that  for  the  publication  of  which  he  is  prosecuted,  was  pub- 
lished on  a  former  occasion  by  other  persons,  who  have  never  been  pro- 
secuted for  It.     5  T.  R.  436.] 

[If  defendfitot  has  owned  himself  author  of  a  book,  errors  of  the  press 
and  some  small  variations  excepted,  it  is  sufficient  to  entitle  the  prose- 
cutor to  have  the  book  read,  and  the  defendant  shall  be  put  to  shew 
that  the  variations  were  material.     Str.  416.] 

So,  words  to  the  diminution  of  a  magistrate,  do  not  make  a  libel,  if 
they  do  not  impeach  him  in  his  office :  [nor,  unless  in  writing.  Vide 
Sal.  417,  418.]  and  therefore,  a  man  is  not  indictable,  if  he  says  jus- 
tices of  peace  have  nothing  to  do  with  the  excise.  1  Vent*  10.  Vide 
ante,  (A  2.) 

Or,  the  justices  of  peace  don't  understand  the  laws  of  excise,  and 
-tnany  parliament  men  don't  understand  them,  if  they  read  them,  though 
they  are  causes  for  binding  to  good  behaviour.     R.  ]  Vent.  16. 

[These  words,  <'  the  Rev.  John  Robinson,  and  Mr.  James  Robin- 
son, inhabitants  of  this  town,  not  being  persons  that  the  proprietors 
'0   and  annual  subscribers  think  it  proper  to  associate. with,  are  excluded 
'  this  room,"  published  by  posting  a  paper  on  which  these  were  written, 
purporting  to  be  a  regulati(m  of  a  particular  society,  held  not  to  be  a 

i  KheL     i  Price,  11.] 

,   ,  f    ^  . .  . 

(C  2.)  If  done  in  a  course  of  justice. 

So,  it  will  not  be  a  libel  if  a  man  charges  another  with  a  crime  in  a 
<x>urse  of  justice ;  as,  by  an  appeal  for  murder,  robbery,  rape,  or  other 
,t  iftlpny.    2  Inst.  228. 

Or>  Igr  indictment  for  such  crime. 
Though  the  charge  be  false.     2  Inst.  228. 
,  So^jf  he  writes  a  falsity  of  another  for  the  instructicm  of  bis  counsel^ 
attorney,  &c.  in  a  course  of  justice.   Ibid. 
,  .  ,0r,  speaks  it  in  evidence  to  a  jury.    Ibid. 

Pr,  uses  such  words  jn  any  manner  in  a  course  of  justice.     Itvd. 

Or, 


I 


■< 
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Or,  Mjf  npon  ciamiiMirioD,  chat  hk  faiO,  &c.  b  tnm.  VL  ^  And.  ^8. 
Mo.  705,  6. 

[It  b  DO  libel  to  assign  on  the  books  of  a  <piaken^  nu'rtiiig  thrir  rea- 
sons for  expelling  a  member.     1  BI.  886.] 

But  ifananchafm  another  with  fdooy  or  other  erime,  in  theciiui- 
ceiy,  star-chamber,  &c*  or  other  ooort  that  has  not  jnriadirtinnefaach 
offence,  it  will  be  a  libel ;  for  it  is  not  in  tke  course  of  jnasiBe.  .  d  Insc 
228.    2  And.  28.     Mo.  148. 

Tboogh  the  bill  was  exhibited  bf  a  solieitar  in  -his  xmtM^^  and  m  bis 
absence,  if  he  does  not  disclaim  it,  when  he  lias  ooCiee  of  it.  fitm%h^ 
Poph.  152,  S. 

So,  if  he  diarges  with  a  crime  of  which  the  ceoit  has  «cioii9aBce,  if 
it  be  ex  merd  maUtidj  withoot  colour,  and  not  wkh  intent  to  pmcaed 
against  the  defendant.     B.  12  Co.  108.     But  it  was  agreed  that  dua 
was  not  punishable  by  law,  but  ooiy  by  fine  and  costaia  the  atsF-diaDi- 
her.    Mo.  820. 

So,  if  a  paper  against  a  petition  to  parliament  be  published  mntaffniiy 
foreign  aspersions  and  shnders.     R.  Hard.  470. 

(A  copy  of  a  report  of  a  committee  of  the  house  erf"  oonmuxis,  tfaoagib 
reflecting  on  an  indi?idual,  is  no  libd,  and  the  court  refined  to  grant 
a  criminal  information  against  the  publisher.    8  T.  R.  29S0 

[The  publication  of  a  judicial  prooeedii^,  though  lefleccing  on  a 
man's  character,  is  lawful.    8  T.  R.  298.      1  B.  &  P.  525*3 

[Although  the  publisher  of  judicial  proceedings  is  not  boond  (a  de- 
tail them  verbatim  et  lileratim,  yet  he  must  be  careful  that  his  account 
yaries  not  substantially  from  the  original,  and  that  the  impresaiao  wincfr 
it  ii(  calculated  to  excite  in  the  reader's  mind,  of  the  party  ooocemed, 
be  not  less  foyouraUe  than  that  which  he  would  have  recevred  bad  he 
been  present  at  the  original  proce^ing.     ?  East,  492.] 

[A  court-martial  in  giving  judgment  may  express  Uieir  opinion  as  to 
the  motives  for  the  prosecution.    2  N.  R.  341 J 

[An  order  to  agoveraor  abroad  to  dismiss  an  officer,  does  not,  there- 
fore, authorize  his  publishing  the  grounds  of  dismissal.  8  Taunt.  456.] 

(C  S.)  How  punished. — ^By  the  common  law. 

By  the  common  law,  evenr  libeller  shall  be  indicted,  and  if  Iherasfxni 
Goavictedf  shall  be  fined  and  imprisoned  accordbg  to  the  nature  of  the- 
ofience.    5  Co.  125.     S  Inst.  174.     Cro.  Car.  175. 504. 

[On  the  trial  i^an  indictment  for  a  libd,  the  only  questions  for  die 
consideration'of  the  jury  are,  the  fact  of  pnbUshii^  and  the  truth  of 
th^  innuendos.    Whether  tiie  matter  be  or  be  not  a  Kbri  is  a  qneitioa 
of  law  for  the  consideralion  cf  die  court  '  S  T.  R.428.  Vide  8t.S2 
Gfp.  St  c.  60.  contra.] 

Or,  may  be  put  in  the  pillory..   5  Co.  185.  b. 
.  So,  he  might  have  been  pnnubed  by  bfll,  or  ore  ienus  upon  ocmfis* 
sion  in  thd  star-chandber.     5  Co.  185. 

[A  libellar  may  be  fined,  and  bound  to  his^  good  behaviouri  oo  his 

confession  in  court     Fort.  801.] 

.  So,  now  an  inftsinstiott  may  beexhibHed  if;ainst  a  libeller. 

[And 
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[And  it  need  not  charge  the  offence  to  have  been  committed  ii  ei 
armis,  or  allege  that  the  libellous  matter  is  false.  7  T.  R.  4.] 

[If  theJibel  be  true^  the  court  will  not  grant  an  information.  -Str. 
498. 

[And  it  is  a  general xole,  that  in  order  to  obtain  an  information  for  a 
private  libel,  charging  a  specific  oflfence,  the  party  libelled  must  deny 
the  charge  upon  oath.     Doug.  284.] 

[Unless  where  the  party  libelled  is  abroad  at  a  great  distance,  or  the 
subject  of  the  charge  is  general  imputation,  or  an  aocusadon  of  criminal 
laimiage  held  in  parliament.    Doug.  387.} 

[When  a  defendant  is  brought  up  for  judgment,  his  acts  subsequent 
to  the  trial  may  be  considered,  either  by  way  of  aggravating  or  of  mi- 
tigating the  punishment,  even  though  they  be  separate  and  disdnet  of- 
fences, for  which  he  may  be 'afterwards  punished.     S  T.  R.  426.] 

[But  in  such  cases  the  court  will  take  care  not  to  inflict  a  greater 
punishment  than  the  principal  charge  itself  will  warrant.  S  T.  R. 
428.] 

And  in  such  information  the  prosecutor  may  ^ve  in  Latin  the  sense 
and  import  of  the  libel ;  and  in  such  case  it  is  sufficient  if  the  substance 
of  the  libel  be  recited,  though  not  the  words.     Sal.  661. 

Or,  the  prosecutor  may  recite  the  words  of  the  libel;  as,  if  he  say, 

3^a  sequiiur  in  his  Anglicanis  verbis ;  and  then  a'variance  in  any  word, 
efeats  the  prosecution.    R.  Sal.  661. 

Or,  ifhe  say,  €t(^/^or4^^f/fir.     Sal.  661;  417. 

Or,  quds  continet  inter  aiiajuxta  tenorem  sequeniem ;  for  he  need  not 
set  forth  the  whole  paper;  and  if  that  which  is  omitted  vary  the  sense 
of  the  other  part,  the  defendant  shall  be  found  not  guilty.  R.  Sal. 
417.    . 

Or,  juxta  tenorem  4*  oAeffecttm  sequentem^  though  tid  effedum  by  it-- 
self  would  have  been  bad*     Ibid. 

But  the  charge  must  be  certain  \  and  therefore  scripdt  aid  scribicau^ 
savitf  is  bad.    2  Mod.  Ca.  329. 

[All  circumstances  necessary  to  constitute  die  crime  must  be  set  out* 
Cowp.  6f8S.] 

[Where  the  writing  is  so  clear  as  to  amount  of  itself  to  a  libels  all  fo- 
reign circumstances  introduced  on  the  record  are  unnecessary.     Ibid.] 

[But  where  it  does  not  in  itself  contain  the  crime  without  extrinsic  Mp 
such  extrinsic  matter  must  be  put  upon  the  record  by  averihents. 
Id.  684.] 

[On  an  informadon  for  writing  and  publishing  a  libel  *'of  and  con- 
cerning" the  king^s  government  and  the.employment  of  his  troops,  (set- 
ting forth  the  lifadl  verbatim,)  "  of  and  concerning*'  are  asiiffiGient  in- 
trrauction  of  the  matter  contained  in  the  libd,-  and  a  stafficrent  averment 
that  it  was  vmtten  ^<  of  and  concerning"  the  king's  governm^t  arid  iht ' 
employment  of  his  troops.     Cowp.  682.] 

.    So,  if  a  libel  be  to  the  defamation  of  another,  an  action  upoftifteonse 
lies,  as  well  as  an  indictment.     R.  Skin.  12S,  4.  .    -^'     • 

•.  (In  an  action  for  a  libel,  it  must  be  laid  to  be  of  and  coMenixigikt 
plaintiff.     Str.  934.]  i  '   - 

[If  the  charge  in  a  libel  be  general;  as,  that  the  person  libelled  ii  a 
swindler ;  to  an  action  for  such  a  libel,  the  defendant,  if  he  meant  to 

justify, 


87*  LIBEL. 

justify,  mast  state  the  par£iciiiiiruistetioes{or  fraud;  a  justification  gene- 
rally  in  ibe.  imecds  of  llie  lib^  are  not  sufficient.     1  T,  R.  748.1 

[Tbe  words  m,€t  urmU  are  only  necessary  Jn  indictments  imere   the 
otkMrcfiai'^  is  a^^uaily  a  breach  of  the  peace ;  not.  ther^ibre.  in  an 

ibdktiMlit  f^r  a  libel.     ->  T.  R,  4 J      

4  ['(SJaae  a  l^li  ^augb  true,  is  criminaJ/an  indictment  for  a19B3  hecc! 
ribt^nEerthirf^kia  false.     7T.  R.4.]     '  ^         \. '.'" 

[In  an  action  or  indictment  for  a  libel,  it  must  appear  i^f&out   the 
ad4itiai^  of  tbe  innNei^doos,  that  tber^rH  a^f^nipl^e  i^use  of  action  n1  tbe 
ood^mse,  and  a  corai^ete  crime,  io  thedtbLer-  ^Now  tfler^'i^' nether, 
taktsit  appears  t^at  the  libel  was  published, concerning' the  pakiciilni' 
pelvoia  oi;  aubjedt  matter  in  question. ,,  Merely  to  allege  Asfl  Ae  defen-' 
danty  intending  to  injure  the  plaintiff^  said,  <'  J.  S.  is  perjurefl/'ts  not 
aofficieat ;  for  the  innuendo  that  lia  meant  him^  cannot  be  callidlit  aid ; 
^onconstmt  that  there  is  not  another  J.  S.     Hence  the  use  of 'the 
(ronda  *♦  of  and  concerning."    4  M.  &  S.  164.] 

[An  indictment  for  a  libel  alleged  that  the  derendant«  intei^ng  to 
vilify.  J«'S.,  &G«  published  the  following  libel;  *^  Sloe  Juice"*  (meaning 
the  aaid  J.  S.),  &c.  The  judgment  was  arrested,  for  want  of  die  words 
<<  of  or  coaoerningt"  or  their  equivalents ;  since,  from  the  indrctment,- 
abelracted  from  the  innuendoes,  there  was  nothing  to  shew  that  Sloe 
Juice  meant  J.  S«    4  M.  &  S.  164.] 

[Upon  an  information  against  the  defendant  for  a  libel,  for  that  he, 
&c«  wickedly,  maliciously,  and  seditiously  did  write  ana  publish,  Sec 
a  certain  fflise>  scandalous,  and  seditious  libel,  of  and  concerning  his 
laqesty's  government,  and  the  employment  of  his  tioops,  according  to 
the  tenor  and  effect  following  (setting  out  the  libel  verbatim) ;  the  words 
'^  of  and  concerning,"  are  a  sufficient  introduction  of  the  matter  con- 
tained in  the  libel,  and  a  sufficient  averment  that  it  was  written  of  and 
concerning  the  king's  government,  and  employment  of  his  troop$. 
Cowp.  672.] 

'  {A  libel  written  in  Dublin  and  received  in  London  from  an  unknown 
hand^  with  the  Dublin  post^mark,  was  published  in  ]Vf  fddlesex,  in  the 
form  of  letters,  which  contained  internal  evidence  of  a  request  by  di^ 
writer  to  the  publisher  to  publish  them  in  Middlesex.     Held,  upon 
probable  evidence  of  the  loss  of  the  envelopes,  and  probable  evidence 
of  their  being  received  by  the  post,  tbat  tliis  was  a  publication  by  the 
writer,  living  m  Dablin,  hy  his  agent  in  lyiiddlese.x,  and  sufficient  evi- 
dence of  puolication,  both   to  authorize  the  reading  of  the  libel,  and 
16  go  to  the  jury  upon  an  indictment  charging  the  publication  in 
Middlesex,  the  handwriting  being  .proved.     3  Smith,  94.    7  EjBlst,  65. 
{On  the  trial  ofan  indictni^ent  for.a.libel,  to  which  not  guilty  ha$ 
been  pleaded,  the  only  questions  for  the  jury  were, — 1.  Whether  the 
defendant' ptablifihed  f  andj  2«  Whether  the  innuendoes  are  correct  ddi- 
neations  of  his  meaoi^g  i  The  question  whether  the  writing  be  a  libel, 
wttsaMpstioki^law  for  the  court.     3T*R.  428.] 

[Amr  eonviclioQ  in  an  indictment  for  a  libel,  the  court  will  not^  at 
ihe  ilis|ance  of  the  defendant,  order  the  prosecutor  to  deposit  die  YSbA*- 
lous  papeia  #ith  the  officer  of  the  court.    S  Ea^t,  36  j .] 

fC4.)  By 


• 
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*•*     '  ^i^C  4.)  By  statute.    „.-/    i-.  ...^ 

MTho  .ate  wttliin  llie  st.  W.  1.  and  2  R.  2r  ^  viik'SkitndaltMn 
i^/ttm  in  Action  upon  the  Case  for  Defamation,  (B  I',  Sec.)  f 

So,  by  the  St.  W.  1.3^.  noAe  shall  be  so  hardy  as  to  teltor  ^lUisli 
laliMi  n^^^  ^h^r?!?.  dbcord  or  slander  may  arise  between  the^kif^ofadt 
his  people,  or  the  great  nlta  of  h!s  realm:  and -he  wbb  does  9o£hlfil 
ba.  detajn^  in  prison  till  he  find  in  court  him  from  whom  theiipe^ok 

',  1^  by  the  s^/^l^^^.  '5."  none  shall  be  so  hardy  ti»  d«vis^''spiMlv>te 
teH  any  false  neWs^^es^  itt:  bf  prelates^  lo^s,  &«»  wherdbrr^iaoOTd'OD 
9ftiiii<^i*  i^^y  ^f Ise  within' the  realm  (viz.  between  4opds^  <SrtQelal^-Midl 
5;9miQQns)^  on  the  pain  indicted  by  the  said  st.  W.  I.  i^  And  this-i^ 
opQfirpiedi)y  thest.  12R.  2.  11. 

.^.:Aod  W  thepreamble  of  tfie  kt.^  R.^.  5.  it  i^i«<$ited)  that  ^detkoro 
were  of  raise  news  and  horrible  lies  of  prelates,  dvikes,  earts,  barami 
pid  other  nobles,  and  of  the  chancell<n',  treasurer,  privy  seal,  steWsn^ 
juslices  of  one  bench  or  otlier,  and  of  other  great  officers,  &c. 

f  Before  those  statutes,  false  niniours  produced  great  mischiefs  io  the 
peace  of  the  kingdom.     2  Inst.  226.  ... 

And  for  prevention  of  them,  remedy  wasprovided  by  those  stutittes, 
where  any  false  news  or  rumours  are  invented  or  contrived.  2  Last* 
1?27.  ; 

So,  against  them  who  do  not  contrive,  but  disperse  and  relate  such 
false  news.    Ibid. 

Though  they  na9ie  their  author  for  the  relation.     R.  12  Co.  134. 

Within  the  st.  W.  1.  34.  are  all  contrivers  or  dispersers  of  false  nt* 
mours  of  the  king  himself.     2  Inst.  228. 

And  by  the  st.  2  R.  2.  (though  that  does  not  extend  to  the  king)>  as 
well  as  by  the  st.  W.  I.,  contrivers  or  relators  of  false  news  concerning 
the  great  men  or  officer!;  of  the  realm  shall  be  punished.  2  Inst.  227* 
12  Co.] S3. 

So,  any  rumours  are  within  the  statute,  whereby  discord  and  slander 
oqay  arise  between  the  king  and  his  nobles,  or  between  the  king  and 
his  people.     2  Inst.  227.     12  Co.  133. 

(CS.)  What  remedy  is  provided. 

For  fal^e  news  of  any  great  man,  named  by  the  st.  2  R.  2.  5.  anaction 
for.  scandaltm  magnatum  lies.  Vide  Action  upon -the  Caae  for  De&r 
Qiation,  (B  1^  &c.) 

So,  the  party  might  have  proceeded  against  him  who  spoke  scan^ 
i4i4oua  words  against  any  such  great  man  by  bill  in  the  star'^cbaixitMry 
whereupon  he,  Miould  be  fined  and  imprisoned,  or  have  eorporajb  pu- 
nishment..  R.  12  Co.  134. 

I  jOr^^  Che  attorney-general  might  have  proceeded  in  the  starncfaMnlM 
by  bin,  or  xyre  tenus  upon  confession.     R.  12  Co.  IM.     . 
,,  So,  the  commission  to  justices  of  oyer  and  teitniher/&»u  gKve^  nftf 
tjjiority  to  inquire  de  iUicitis  vef'borum  propalatianibUsi    12  Co*  184. 
2  Inst  228.  ^      ^o'. 

.Or,  there  may  be  a  special  commission  for  it     2  Inst.  229*   •  <, 

And  therefore,  a  contriver  and  reporter  of  false  news,  &c.  may  be 
punished  by  indictment. 

Aeon* 
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A  contrirer  or  inventor,  beiag  eonvicled  upon  an  iadkliiiem,  hmk 
no  express  ponttlilDent  against  him  by  statute^  but  diaU  be  left  i9  the 
panishment  doe  bjr  the  oonunon  law,  viz.  fitoe  and  impriaoBmeat. 
2  Inst.  228. 

So^  a  retator  shall  be  punished  by  fine  and  innrisooncots  §ar  At 
statute  says  that  he  shall  be  taken  and  detained,  which  in^ilies  tibai  he 
shall  be  Jao  fined.    Ibid. 

And  this  by  the  express  words  erf"  the  st  12  R.  2. 11.  which 
that  Xmj  hnpiiaolied,  &c  cannot  find  him  firom  ^om  the 
mored,  he  shidl  be  pnnished  by  the  advice  of  the  ooundL 

So^iqr  the  st  W.  1.  and  2  R.  2.  5.  a  man  convicted  tar  wpremSm^ 
fidsa  nunooirs,  &c  may  be  imprisoned  till  he  finds  his  author.  8  Inst. 
229. 

But  where  the  indtctment  is  general,  for  speaking  of  acandaloo^ 
words,  without  rderence  to  any  author,  Uie  judgment  wall  not  be,  that 
ha  bor  impisooed  till  he  produce  his  author,  thon^  he  heaid  the 
words  before  his  q>eakiog  them.    R.  12  Co.  IM. 
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Vide  Statute  Staplb,  (D  6.) 


LIBERTATE  PROBANDA. 

Vide  VaiEHAoa,  (C  a.) 
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